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PREFACE 

TO THE TIITRD EDITION. 


The period of five years since the issue of the last edition 
has been instinct with considerable changes in Hindu Law. 
Several of the Author’s Bills have since become law, while, of 
two of his recent Bills amending the law of inheritance, one 
has already passed into law as Act XII of 1928. while the other 
(The Hindu Inheritance Amendment Bill), though equally pass¬ 
ed by the two Houses of the Legislature, is only awaiting the 
formal assent of the Assembly to certain verbal changes made 
by the Council of State. Several other measures are making 
satisfactory progress, and it is hoped they will, if enacted into 
law, bring'the rules of Hindu Law nearer to those of justice, 
equity and good conscience, from which they are at present far 
removed. 

As it is, after a struggle lasting for the best part of a 
century, Hindu Law now permits of intermarriages irrespective 
of caste, while women have ceased to be men’s chattels and can 
no longer be imprisoned in execution of a decree for restitution 
of conjugal rights. The law of wills has undergone a change, 
and a will must now be in writing and attested by at least two 
witnesses. The benefit of an insurance by the husband, for the 
benefit of his wife, is assured to her, while the two recent Bills 
remove her disqualifications affecting inheritance. 

The present work was the first attempt at the codification 
of Hindu Law, and the Author is gratified that it has attracted 
the attention of the Legislature at the possibility of codification, 
and it is only a question of time that the combined recommenda¬ 
tions of the Central Legislature, the Civil Justice Committee and 
the Select Committee apnointod to consider the Author’s Copar¬ 
ceners’ Bill will be translated into an intelligible Code. Till that 
time comes, the present Code may assist the practitioner and the 
public to understand the principles lying imbedded in over 7,000 
cases, the study of which has been the Author’s life-work. 

It has resulted in the re-statement of several principles, the 
amnlification of others and the addition of no less than 50 new 
sections to the Code. Tt is believed that the Code is now as 
exhaustive a statement of the leading principles of Hindu Law 
as it is possible to make. It has stood the test of official scru¬ 
tiny, while, judging from its reception, it is encouraging to think 
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that the writer has not wasted his effort in clarifying a law 
which enters so largely into the lives of the people. 

The present edition has been throughout revised, and 
brought up to date. In citing new cases, the Author has placed 
quality before quantity, and while he has let alone those which 
merely reiterate an old and well-worn rule, he has tried to miss 
nothing that extends a principle or applies it to new facts. It 
is only by exercising a rigid control over the space that it has 
been possible to compress the added matter within the compass 
of a single volume. But as a single volume, it is feared, it has 
grown unwieldy, and it is only due to the call of economy that 
it is still issued in a single cover. None the less, the present 
volume contains nearly 400 pages of added matter, and 
while all obsolete matter has been excised, there is scarcely any 
important point upon which additional commentary could be 
spared. The aim of the Author, in producing his law books, 
has been to make them exhaustive upon all points upon which 
the practitioner has to prepare his cases. As such, while he is 
dealing with the personal law, he cannot afford to ignore the 
general law, by which its principles are illustrated, amplified or 
modified. 

The work was never intended to be an index commentary 
on cases: it was intended to be a full statement of the law. As 
such, the writer has discussed all points that occurred to him 
or were brought to his notice in practice: and while he has fully 
availed himself of the available texts and precedents, they have 
not been the limit of his inquiry, and numerous points as yet 
uncovered by judicial authority, will be found discussed. They 
were so discussed in the previous editions, and the Author feels 
gratified to find that his labour has not been in vain. 

The Author cannot hope for a better reception than his 
work has met from the indulgent profession. In the present 
issue he has tried to do his best to make the work even more' 
complete: he could not do more. 


Nagpur: 

The $th November, 1928, 


H. S. Gour. 



PREFACE 

TO THE SECOND EDITION 


So little time has elapsed since the first appearance of this work that 
some apology might be deemed necessary for the publication of its new 
and enlarged edition. As the present writer has elsewhere stated, the 
codification of Hindu Law has now once more emerged into prominence 
after a lapse of 100 years. That the codification of Hindu Law was even 
contemplated by one of the Mughal Emperors of India is testified to by 
Raghunandan’s Digest, to which Sir William Jones referred, in his letter 
dated 1788, as several centuries old. It was the one object of that great 
Orientalist which remained unaccomplished. Several Digests followed in 
its wake till the Parliament, in 1832, appointed a Royal Commission to 
codify (inter alia ) the Hindu and Mahomedan laws. In his educational 
despatch, Lord Macaulay, who had been appointed the first Law Member 
of the Governor-General’s Council, anticipated an early fruition of his 
anticipations. But they too were foredoomed to failure. It was then 
taken for granted that the codification of Hindu Law was impossible, and 
Mr. Mayne scouted it as a miracle. His own work, composed on a histori¬ 
cal basis, gave a start to a crowd of imitators, who adopted that method 
of statement as the only one possible. 

The present writer learnt his rudiments from these works, but when 
he examined them more closely, he was struck by an undercurrent of 
system which ran through their exposition, and it occurred to him that 
the codification of Hindu Law was not only possible but one without which 
he could not himself grasp its central principles. 

Further research enabled him to see more clearly the feasibility of 
codification, and the result of his labours was hesitatingly presented to 
the public a little more than two years since. The reception which his 
work was accorded by the indulgent readers, was beyond his warmest 
anticipations. Encouraged by its welcome, the Author has improved the 
present work on the same lines. He has revised and amplified many 
of the sections, and added a few more, with a view to making the state¬ 
ment of its leading principles more exhaustive. All questions upon which 
the texts or the cases differed, have been relegated to the commentaries 
appended to each section. Every effort has been made to collect all 
possible texts and cases under the several heads, and the addition of over 
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1,000 cases and 250 texts since the issue of the First Edition, accounts for 
the larger bulk of the work which has been with difficulty compressed 
into a single volume. 

The general plan of the work has closely followed the method adopted 
by the Author in his other works. All historical discussion has been 
relegated to the standing heading of “ Analogous Law.” The current 
law has been classified and arranged under appropriate heads, and the 
general discussion is both analytical and critical of the ever-growing case- 
law on the subject. 

It has given him satisfaction to learn that many of his own views 
have influenced the decision! of the Courts, but he will consider his labours 
well requited if his Code contributes, in however smali a degree, in re-kiml- 
ling the codifying ardour of the Indian Legislature to rescue Hindu Law 
from the chaos of cases and contradictory texts and place it upon the 
certain path of pi ogress. 

The reference to cases including those printed in the Addenda, have 
been brought down to the close of the last year. 

Finally, the Author regrets that he can name no one who will share 
with him the responsibility for the many errors of commission and omission 
which the work will doubtless disclose. 


Nagpur : 

lOf/i January, 1923. 


II S. G. 
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GLOSSARY 


Presents given to the bride 
before Ihc nuptial fire 
( <!h i-bcfore, el<tit f-fire) 

Presents given lo the bride at 
the time of the bridal pro- , 
cession (. Idlii near or du- . 
ring, elvithnik procession). 


I (lifts by stranger ( Anva- : 

, other outsider, dhcyik what ' 
is given, gift by another). 

1 Name of a king of the I 
Silahara dynasty one branch 1 
of which reigned in Jhana 
the other in Panola near 
Kolhapur in Konkan in the , 
T-tomtiay Presidency 


A species of stridhan 

{See S. 339 (R) (5) 
(a) post 

Ditto. 

See S. 339 (8) (i) (b). 


lie nourished before 
Yadnavalkya and is 
mentioned by him in 
his Smriti in Aclia- 
radhaya Sloke 4. For 
a recent redaction of 
the work see § 76. 

\ species of Stridhan 
See S 339 (10), post. 


lie tlomishcd either at 
the time of Vijna- 
neshwar or suhsequ- 
ent to him ,SYe Sar- 
\ adhikari pp. 381-387. 


Mayne in paui. 26 says 
that his work is of 
paramount authority 
in Kashmir, which, 
however, appears 

doubtful. 


Ashvalayan ^re«tm Name of a Smriti writer 


I >hai mashastra j He is mentioned by 
1 Yadnavalkya in Acha- 
i radhya Sloke. See § 
76 S. N. 24, post. 


Ayautak .. I I See Yautak 




Ivi 


THE HINDU CODE 


Writer of a Dharniashastra His work is translated 
in 14 S B K series, 
p 62. S'«v § 76 S N. 9. 
I'O.il 


Name of a sage who revealed SVe Mann, ( hapter 1, 
to the people the doctrines Sloke 59 Probably i 
of Maim compiler of Marin 

I Bhrigu’s recension of Yfanu 


of a Dharniashastra. His work is 

in 33 S. B. 
See § 76 I 

( Often used to distin¬ 
guish the \arious 
I writers of IMiar- 

mashastras des- 
( siibed as Vrulh- 

i old; B rihat senior; 

—fau/Aif-iiimoi I 


\uthoi of Ynad Kama- 
kai , and ,mthoi na¬ 
tive work of tin. 
Mithila School 


! Writer of a Dharniashastra j 


\ woih on adoption 
Sec §§ IKK, 189; 


?1WIH ■ • 

?tu fww 


\ work on adoption (author- 1 
Maud Pandit). 

! (Lit Hatlak adof'limi. .Ui- 
»iaii/wi-in<iuiiy) 

I Paititioii ot lurit'age (daya- 
; what is gi\en hence in- I 
! heiitance, and hhtui ai j 
' ri/»/ia</-pai tition) ' 

A writer of a Dharniashastra | 


A work on adoption 
See §5 IKK. 1K9, 


) treatise on 
of Tnherilai 
Jiinutvahan 

17^-170. />< 


j King ol Dliar .. , He is mentioned hj 

Yadnavalkya in 

Acharadhaya Sloke 5 

! A writer of an old Dharma- Translated in 2 S 1J. 
1 shastra j K : .5>e §§ 1(10-114, /•,«/ 
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Word 

Sanskrit. 

Meaning. 

Remarks. 

Govindraj .. 

jflft'^Tial 

A commentator on Manu 

See § 76 S. N. 45, post. 

Harit 

TlflcT • • 

Writer on Dharmashastra. 

(Brihal Harit- Harit, the 

Senior). 

He is mentioned by 
Yadnavalkya in 

Acharadhaya Sloke 4; 
See § 105, post 

Hiranya 

Keshin. 


Lit. “ Golden haired." 

A School foimiug .i 
sub-division u. Apa 
stamh: .See Apastanib 
2 S M F. Introduc 
tion 

Jeemut Va- 
han. 


Author of Dayabhag 

He probably flourished 
in the fifteenth ccn- 
turv See §§ 178-170, 
post 

Kalpataru 

• ■ 

Dharmashastra. ( Kalp-desire , 
Taru-A tree—a Wishing 

tree). 

A work u riueu by 
Lakshinidhar some¬ 

time between the 12th 
and 14th century. 

Kamalakar 


Dharmashastra ( Ka wol-lotus, 
J^or-cluster, mine, trea¬ 
sure.) 

Name of the Author of 
Nirnavasindhu and 

Kinad' Tandava: 

flourished in the 13th 
century. 

Karavir 

! .. 

A Minister of Jiar Sinha 
Deva King of Mithila. 


Kashyap 

| ^t»acr • ■ 1 

A writer 

j His date is not fixed: 
j but flourished after 
Brihaspati 

Katyayan . 

! unatra* •. i 

A writer 

Do 

Kulluk 

Bhatt. 

1 W5 1 

Best known commentator on 
Manu. 


Kulluk 

Dharma- 

sar. 

wr 

Epitome of Kulluk’s Com¬ 
mentary on Manu 

j 


Lakshnu- 

dhar. 

| .. 

Author of Kalpataiu (qr). 1 


l.ikhit 

c_f__ 1 Shankh and l.iklnl were joint 

•' authors. (/.iMi/-what is | 

written—a pcn-nntnc). 

They are mentioned by 
Yadnavalkya in 

Acharadhaya, Sloke 5. 

Madhav . i 




Madhav i- 
yam. 1 




Mann . ! 


He is the first lawgiver said 
to he a Magadh or Mithila 
Brahmin. 

Sec §§ QO-104. 


H. C.-E. 
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Word. 

Sanskrit. 

; Meaning 

1 

) Remarks. 

Mayukh . 

*P7 <St . . 

Lit^ a ray or beam (of the 
1 Sun) Vjtvhar Mayukh is 
1 the cliapon Vyuvliar or duty 

: See §§ 181-184, post. 

Medhatithi 

^ fafa • ■ 

i A commentator on Manu 

Flourished before Vid- 
nyaneshwar. 

Mitakshara 

j fflftWTJ .. 

: A commentary on Yadna- 
1 valkya Smnti by Yid.a- 

j neshwar. (JlfiV-fcw, mca- 

! sured, .f^.i/if/r-letters, t c., 

| concise treatise) 

See §§ 168-177, post. 

Mitra Misrn 

j fast fm . . 

J Author of Yirmitrodaya. A 

1 work of the Benares School 

1 Written in the Kith century 


Kami I’andit 

j 

| Author of “ lluttak Mt- 
mamsa." 

See §§ 188-189, post 

Narad 

1 *1115 .. 

1A waiter on nh.irin.ishastra 

Translated in 33 S. B. 
K. §§ 14M45, post 

Ndkatith .. 

| & . . 

j Aiilhin of Yyavhar Mayukh 

See §§ 181-184, post. 

P.n.ixhar . 

! N»I»N •• 

i 

I 

Paramount authority in the 
Kalinga If is work on law 
is lost, though extracts from 
it arc cited in the com 
nientaries 1 lis daie is not 
settled 


I’rampati . 

| HJtitifh .. 

Ut /’rfl/fl-suhjects, and pati 
lord, master; “Lord of the 
People”; A king 

I 

J’. ll.tp 
kudra IV. 

: 

.. 1 

king of the Knkatavn l)j 
nasty of Wnrang.il Sai< 
to be the author of Sara- 
swati Vilas, wotk of 

| authority in the Madrn* 
Piesuhncy. He flourished 
m the 14th century. 

1 

I 

Kigvcd.i . | 

! 

i 

1 

The hist Veda (Rikh -Hymn 
and V cd-a knowdedge— 

Hvmnhook). 

See § 47, post. 

Saimart . j 

i 

.. | 

1 

Name of a writer on Dharma- 
shastra. 

He is mentioned by 
Yadimalkya in Acha- 
radhaya, Sloke 4. 

Yed.i | 

irhiid Veda; (Saw-song, 

1 I't'da- knowledge). 

See § 51, post. 

Sattd.iyik . | 

•• ! 

1 

Lit .S''i«-love, i/nyaft-offcring 

Lo\c-oiTcring. 

A species of stridhan; 
■SVr § 3162, post. 

Shankh ..! 

1 

*r<3 .. j: 

i 

Name of a writer ( Sankh - 
conch). 
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Word. 

Sanskrit. 

Meaning. 

1 

Remarks. 

_- — — 

— 

1 

] 

I_ 

Sankhya- 

yan. 

nt«ajrci«f • • 

! 


Saraswati- 

\ilas. 


A work (Saras tv'oft-goddess 
of learning, r-i/tw-spori or 
amusement—" Sport of the 
Goddess of learning).” 


Shatatap . . 


A writer on Dharmasha.-tra 
mentioned by Yadnavalkya 
in Arharadhaya. Stoke 5 


Shaunak .. 

site* 

j 

An author more known to 
lawyers for having pres¬ 
cribed particular ceremonies 
on adoption 


Srnriti- 

chandrjka. 

f?*t 

Lit. 5Wi7i-traditmn, CU vrfri- 
ka moonlight Name of a 
work on Dhar.unshastra b\ 
Devanand Bhatt also called 
Dcva or Dcvanua Bhatr 


Srikar 


Name of an author 

.. 

Subndhitii 


Lit Yu-good, ftorf//-kno\\ ledge. 
A cc mmentary 


Sulk 


Bnde-ptice 

A species of stridhan. 
See § 3176, post 

lipanishud 

.. 

Metaphysical chapter of the 
\ ectas. 


IJshanas .. 

3>isre v .. 

Name of an author o.i 
Dharmashastra 

lie is mentioned bj 
Yadnavalkya in Acha- 
radhaya Sloke 4 

Uslian 


A writer .. | 

Ditto 

tMianas 

Sutras 


Sutras of Ushanas 

Author of Vi\ad Chintainoni, 


Vachaspati 

Misra. 

fa 3 ? 

an authoritativ e work of 
the Mithila School. He 
flourished in the beginning 
of the fifteenth century 


Vaidya- 

natha 

Dikshiti- 

yam. 


Name of a work 


Vaishnav .. 


Worshippers of the God 
Vishnu — A sect foundcl hv 
Ram anu j. 

•SVe §§ 323-327, post. 

Vasishth .. 


Name of an author on 
Dharmashastra. 

Translated in the 14 S. 
B. E., Pt. 2. Set § 76 
S. N. 12 and §§ 129- 
135, post 
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Word. 

Sanskrit. 

1 

1 Meaning 

1 

Rental ks. 

i 

Veda Vyas. 

.. 

! Lit. “ the diameter of the 
Vedas.” Said to he the 
name of the compiler of 
the Vedas; the author of 
Mahabharat and a number 
of Puranas. 

i 

Vidya- 
neshwar 
(also writ¬ 
ten Vij- 
nyancs- 
war). 


Lit. Ftdyo-lcarning, Iswar- 
masfer (of) Author of 

the Mitakshara. 

Sec §§ 168-177, post. 

Virarnitro- 

dai 


Lit Vir- brave, tnitra -the Sun, 
also the name of a King 
Mt/ai-rise “ Rise of the brave 
Mitra.” Name of a work. 

See § 76 S N. 59 

Vishnu 

f™, • ■ 

Name of a law hook called 
after the God Vishnu. 

Translated in 7 S.B.K. 
.See 88 136-140, post 

Visvarup .. 

f-csw ■ ■ 

1 L ; t Vishva, universe; rupa- 
anpearancc • (having the 
appealancc of the universe) 
Author of a commentary on 
Yadnavalkya Smriti 


Vivad Chan- 
dia. 


“ The moon on discussion" 
from Fi.Wrt-discusMon and 
Chandra -the moon Name 

of a work of the Mithila 
School ! 

A work supposed to he 
prepared by I.axmi 
Devi, though it hears 
the name of her nep¬ 
hew Misnru Misra as 
the writer .—Sec 1 

('olehrooke’s Digest 

Preface P XX. See 
also F. 152 post. 

Vivad Chan- 
drik.i 

fw*? 

^ f?*T. . 

“Moon-light on discussion” 

(Vivad discussion Chandri- 
&«-moon-1ight) name of a 
work 


Vivad C'hin- 
tatnani 

fw? fa m- 
*rfa .. 

“ Antidote acninst anxiety re¬ 
garding discussion" (Vi¬ 
vad discussion, Chinta- 

anxiety, Afniii-antidotc) 


Vivad Rat- 
nakar 

ftiK *?*n- 

HfT .. 

“ Ocean of discussion;” from 
Vivad discussion, and Rai- 
nakar-oevnn. 

\ work of the Mithila 
School composed by 
Chandcshwar. See 8 
187, post. 

Vriddha 

S/iatatap. 

9T limner 

Vridha-tAA, senior; Shatatap- 
thc senior 

Author of Prataparu- 
dnya. 

Vyas 

. • j 

‘Diameter’ A writer on Dhar- [ 
mashastras 


Vyavahar 
Cliintamani I 

«TT*K j 

fa‘m«fw.. i 

"Antidote against anxiet\ re- j 
gnrding legal matters.” j 

Another work of 

Vachaspati Misra. 



GLOSSARY 


ixi 


Word 

Sanskrit. 

Meaning. 

Remarks. 

Vyavahai 

Mayukh 

I See Nilkantb. " A ray of 
j light” (on matter of law). 


Vyavahar 

Nirnai. 

fW*r 

Decisions on legal topics 


Yadnaval- 
kya or Yaj- 
navalkya 


; Name of a Smritikar 

See § 76 S. N. 20; §§ 
148-157, post. 

Yajur Veda 

sgi*? .. 

j Yajus a sacrifice; Ferfo-know- 
1 ledge A book containing 

1 the sacrificial formulas or 

rituals." 

fee §§ 48-50, post. 

Yama 


Name of a writer, author of 
a Dharmashastra mentioned 
by Yadmvalkya in Achara- 
dhaya, Sloke 4 and quoted 
by Vashisth. 

i 

Yautak 

i 

1 

Yu. to join. Nuptial presents 
made at the time of 
marriage, as distinguished 
from Ayautak, that is those 
made before or after the 
marriage. A species of 

stridhan. 

See § 3173, post. 
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GENERAL SYNOPSIS. 

I‘art I (§§ 1-42) — General comparison of Hindu with the institu¬ 

tions of other ancient Aryan nations, e.g., 
Greece and Rome. 

Part II (§§43-80) . . General view of Hindu Law as portrayed in the 

Vedas. 

Part III (§§ 81-167) . . State of Hindu Law in ancient times, as depicted 

in the sacred books. 

Part IV (§§ 168-194) .. . The second epoch of Hindu Law from the Mitak- 
shara to the advent of European settlers. 
Part V (§§ 195-240) . . The present state of Hindu Law. 

ANALYTICAL SYNOPSIS. 
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Genesis of Aryan Institutions (1). (20-22). 

State of Nature (2). Greece and India Contrasted 

Primitive Society (3, 4). (23, 24). 

Ancestor Worship (5). Egypt and India Compared 

Law and Religion (6-9). (25, 26). 

Laws of Solon (10). Position of Women in Greece, 

Education in Greece (11). Rome and in India (27-30). 

Early Roman Law (12). Marriage (31). 

Compared with Hindu Law (13). Polyandry (32). 

Adoption in Roman Law (14). Prohibited Marriages (33). 

Greek Adoption (15). Family Law in Greece, Rome and 

Roman and Hindu Systems Com- in India (34-39). 

pared (16). Marriage and Vice in Ancient 

And Contrasted (17-19) Society (40, 41). 

Codification of Roman Law Character of the Romans (42). 

II 

Three Epochs of Hindu Law (43). Hindu Caste (60). 

Revelation and Tradition (45). Origin of Caste (61-70). 

The Vedas (46). “Hindu Law” (71). 

Rig Veda (47). Origin of Writing (72, 73). 
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Brahmans and Upanishads (53-55). (76). 
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Vedic Religion (59). 

Ill 

State of Society in Ancient What Hindu Law Is (85-88). 
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Harit (105). 

Cant am (106-114) 
baudhayan (117-126). 
Apastamb (127, 128). 
Vashisth (129-135). 
Vishnu (136-140). 
Narad (141-145). 


The Mitakshara (168-177). 

The Dayabhag (178-180). 

The Mayukh (181-184). 

A lavukli and Mitakshara Com¬ 
pared (185) 


Law under the F. I. Co. (195), 
196). 

Anglo-Indian Digests (197-200). 
Anglo-Indian Works (201-203). 
Statutory Modifications (204- 
217). 

Judicial Modifications (218- 

220 ). 

Custom (221-224). 

Value of Smritis (225, 226). 


Prihaspati (146, 147). 

1 'adnyavalka (148-1 57) 

Anginas (158 ). 

Minor Smritis (159-163). 

Vyas (164). 

Pious Forgeries (165). 
Commentaries (166). 

IV 

Special Madras Authorities 

(186). 

Special Mithila Authorities 

(187). 

Two llooks on Adoption (188- 
194). 


Mimansa Rules of Interpreta¬ 
tion (227-228). 

Jaimini up to Date (229-231). 
Digest of Hindu and Mahomedan 
Law (232). 

Attempt at Codification in the 
Past (233, 234). 

Present State of Hindu Law 
(236, 237). 

Its Failure (238). 

Its Hope (239, 240). 


1. The true prototype of the institutions peculiar to Hindu Law is to he 
Genesis of Aryan f° unf l the primeval tribal customs which are the 
Institutions. common stock of all sections of the Indo-European 

race The law of joint Hindu family, of adoption, 
marriage and succession is not the peculiar feature of archaic Hindu Law. 
It was part of the customs of the ancient Greeks, Romans and other nations 
who claim their descent from the common parent race. The system of 
Hindu Law is, indeed, not a peculiar feature of the Aryan races. Tt is to he 
found up to the present day in countries such as China and Japan, though 
somewhat modified by the force of modern circumstances. The joint family 
is hut tiie natural outcome of the gregarious instinct of man. Indeed in one 
sense there are joint families even among certain classes of lower animals. 
They play a necessary part in the growth of civilization and the development 
of society. Hut the joint families as now known to the Hindus arc not the 
joint families as known to their primeval progenitors To them a family 
meant a body of men united for purposes both offensive and defensive, to 
which were necessarily attached a number of women as dependant serfs. It 
was both natural and necessary that this band of men should have a leader, 
and what can be more natural than that in such a society respect should be 
paid for age, for with age went experience and with experience, wisdom. 
The oldest male would naturally become the leader of such a flock This is 
then the genesis of the patriarchal society which in its primitive and rude 
simplicity may still be observed in several remote parts of Tndia, such as, e.g., 
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in the case of Santals, the Oraons, the Bhils and other aboriginal hill tribes. 
Wilting of the Oraons, an aboriginal tribe inhabiting the Chota Nagpur and 
the adjoining tracts of the Central Provinces plateaus and describing the 
institution of Dhumkuria or Bachelors’ Dormitory, Sir H. Risley says: “ In 
all the older Oraon villages where there is any conservation of ancient cus¬ 
toms, there is a house called the Dhumkuria in which all the bachelors of the 
village must sleep under penalty of a fine .. I not long also saw a Dhum¬ 
kuria in a Sirguja village in which the boys and girls all slept every night.”*') 
Sexual intercourse before marriage, he continues, is tacitly recognized and is 
so generally practised that in the opinion of the best observers no Oraon girl 
is a virgin at the time of her marriage. “ To call this state of things immoral 
is to apply a modern conception to primitive habits of life. Within the tribe 
indeed, the idea of sexual morality seems hardly to exist, and the unmarried 
Oraons arc not far removed from the condition of modified promiscuity 
which prevails among many of the Australian trilns. Provided that the 
exogamous circle defined by the totem is respected, an unmarried woman may 
bestow her favours on whom she will If. however, she becomes pregnant, 
arrangements are made to get her married without delay, and she is then 
expected to lead a virtuous life.”* 2 ) 

Such was the social order in the administration of the Cyclops of which 
Homer wrote:— 

"Meetings, that counsel bring, to them are not, 

Nor legal Judges. On the high hill tops 
They dwell, or in the hollow cave, and each 
To wife and children gives the law, nor care 
Aught have they of each other.”*3) 

2. In this primitive State of Nature, idealized by the modern man as 
«... fKS . the golden dawn of history, there was little to choose 

aeo sure. between the grim battle for life which the human 
hunter fought and his animal prey upon which he subsisted. For, as Hobbes 
liffj pointed out, the primitive state of human society was not that of 
universal peace but one of indiscriminate war, and even when men were not 
actually engaged in war their condition was at all times one of armed 
neutrality. “ For war consisteth not in battle only, or the act of fighting; 
But in a tract of time where in the will to contend by battle is sufficiently 
known; and therefore the notion of ‘ time ’ is to he considered in the nature 
of war, as it is in the nature of weather. For as the nature of foul weather 
licth not in a shower or two of rain, but in an inclination thereto of many 
days together: so the nature of war consisteth not in actual fighting, but in 
the known disposition thereto during all the time there is no assurance to the 
contrary. All other time is peace.”**) This state of insecurity from without 
necessarily dictated the assurance of society within. The tribal units were 
loo loosely formed and unwieldy for a strict discipline in detail which neces 
sitated their splitting up into smaller groups held together by the combined 
forces of personal and sexual affinity, and dictated by the natural instincts of 
self-preservation. Strangers would be freely admitted into this social group. 
The modern social order is thus the result of modified promiscuity.*s> 


(4) Leviathan, Ch. Xlll. 

(5) Maine’s Early Law and Custom, 
Ch. VII, p. 200. 


(1) Ethnography, p. 248. 

*2) 2 Tribe* and Castes, p. 141. 
(d) Odyssey, IX. 12. 
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3 . The formation of hordes and the formation of familial groups are 

p . . . _ f , the two facts which mark the dawn of history. But 

Society. V * °* which of them preceded the other is a question upon 

which ethnologists arc still at variance. There are 
those who trace the growth of family relations from the primitive promis¬ 
cuous hordes, while there are others who with Maine hold that “ the conclu¬ 
sion which is suggested by tlic evidence is not that all early societies were 
formed by descent from the same ancestor, but that all of them which had 
any permanence or solidity either were so descended or assumed that they 
were. An indefinite number of causes may have shattered the primitive 
groups, but wherever their ingredients recombined, it was on the model or 
principle of an association of kindred.”^) But the very conception of 
kindredship postulates an earlier era; and while it is true that earliest specula¬ 
tion starts with a dominant affinity for familial ties, it is not safe to predicate 
that it must have been necessarily the very first stage in social evolution. 
Even Sir Henry Maine suggests several causes which may have led to the 
predominance of one over the other, while the numerical inferiority of the 
sexes suggests a variation which makes the working of the two theories 
simultaneously possible in different surroundings. Society must have been 
circumstanced by its environment. Maine thinks it “ more than probable 
that, since the appearance of mankind on the earth, an indefinite portion of 
the race has suffered at different times from a serious inferiority in numbers 
of women to men ” “ It must further be acknowledged,” he continues, 

“ that the advance in intelligence of which Darwin speaks ( ?> would lead men 
to establish institutions in conformity with this proportion between the sexes, 
if only for the purpose of keeping within bounds that sexual jealousy which 
could not fail under such circumstances to produce, if unrestrained, a per¬ 
petuity of violence and bloodshed.” (8) “ Patriarchal theory,” he adds, 

“ supposes that the motive which led to the exertion of power was sexual 
jealousy. The counter-theories assume the abeyance during long ages of 
sexual jealousy.”*’) But Maine allows for the promiscuity of intercourse; 
and the polyandry even practised up to the present day in certain parts of 
Southern India makes one pause before applying to the diverse human 
institutions a single a priori test (§ 32). Moreover, those who strive for a 
logical sequence of social evolution seem to ignore that it is not only possible 
for the two units to come into existence in response to local conditions, but 
it is equally possible for both of them to co-exist at the same time and in the 
same place. This will be evident if regard is had to the fact that a tribe in 
its oiiginal form is distinguished from a caste by the fact that its basis is 
political rather than economic or social and that the impelling demand of 
social necessity may equally be combined with political exigency. To these 
causes might be added other adventitious causes leading to the formation of 
tribes and families side by side. 

4 . One thing is certain. The ancient nomadic groups all practised 
Female Infanticide female infanticide. Daughters were an incumbrance 

to the people who had every moment to turn their 
strength to account in defence of their property and person, while grown-up 
women afforded an attraction for hostile attacks enhancing the worries of 
an insecure existence. Each primitive group depended for its necessary 


(6) Ancient Law, Ch. V. (7) 2 Descent of Man, p. 362. 

(8) Early Law and Custom, Ch. VIT, p. 214. 

(9) Early Law and Custom, Ch. VIII, p. 216, 
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supply of women upon women-stealing, for which marauding excursions 
were frequent which are immortalized by the legend of the founder of Rome. 
That such wife-hunting expeditions were common long after the Hindus had 
established a settled social order is evident from the forms of marriages 
described in the law books to which particular reference will be presently 
made. This practice had a far-reaching effect upon the history of the Aryan 
people. They appear to have early discovered the evils of consanguinous 
inter-breeding which in many cases afforded ample ocular demonstration of 
transmitted maladies and deformities. Exogamy was, therefore, not only 
the acknowledged necessity but became the prevailing rule. Rut in this way 
some of the groups became sufficiently large to dispense with exogamy. En 
dogamy then took its place and thus arose the notion of a yens and yentiles . 
self-centred and self-contained, who all claimed descent through males from 
a common ancestor. It was a further bond for cementing the tics of asso¬ 
ciation. The mimetic faculty of man traceable to his simian ancestry would 
play a conspicuous part in shaping all groups after a settled model, once it 
was well formed and its utility sufficiently demonstrated. There would also 
be the equally natural egoism, that pride of self, or something like self, 
which accounts for the continuance of clans, castes and races. But here 
again one must not lapse into the danger of a too wide generalization. For 
while it is true that the Aryan yens, such as of the Hindu, the Greek and 
the Roman type, trace their ancestry in a continuous agnatic line, there are 
instances on record of groups, such as the so-called aborigines of Australia 
or the American islands, among whom kinship is traceable exclusively 
through the female parent. These groups mark their bodies with a common 
mark or “ totem ” (lo) to preserve their clannish identity and members of the 
same group never intermarry. This “ totem ” becomes a symbol of great 
cohesive value. People of the same “ totem ” will often travel long distances 
to assist their fellow-totems. But kinship so created is naturally apt to 
become confused in course of time, and even where it is not so, it naturally 
yields the palm to the agnatic group which represents the ilower of its 
masculine strength and mind whose exploits and achievements would 
naturally out-distance the cognatic clans. 


5 . This fact accounts for the ancestor worship as to which Sir John 
. w ,. Lubbock wrote: "Although descent among the 

Ancestor Wor.h.p, j owcst savages is traced j„ lhe female line, I do not 

know of any instance in which female ancestors were worshipped.” The 
worship of female ancestors marks yet another stage in the evolution of 
society. Here again, the genesis of the custom is laid in the dawn of history. 
The savage races believed in the continued existence of their dear departed 


(to; A “totem” is ati animal or thing which members of a totem group 
regard as sacred mid who consequently regard themselves as members of the 
same family amongst whom intermarriage or cohabitation is not permissible 
Totcmism prevails amongst the Dravidians in India who have for totems the 
month of June, Wednesday in every week, the moon, the rainbow, and the con¬ 
stellation plciadcs, besides the entire flora and fauna of the country where the 
triblc is settled—Rijlcy’s Census Report, 1901, Pt. I, §830; People of India, p. 105; 
Spencer and Gillen, JJativc Trilies of Central Australia, 1899; Tolcmism and Exogamy, 
1910, Vol. I, p. 91 ei seq . For totems in the C. P. , see P. C. Census Report, 19m, 
Vol 1, p. 189 el seq; in Madras, K. Thurston’s Castes and Tribes of Southern India. 
"J09; Cochin Tribes and Castes, Vols. I and II, 1909-12; for Assam, Census Report, 
[91 t, Vol. I, p. 72; Bombay Ethnographic Survey, (1909), No. 134, pp. 1, 72; (1904) 
No 12, p. 2; Census Report, Bombay, (1911) Vol. I, p. 263; Central India Census 
Report, (1901), p. 198. 
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dead who had assisted them in life and who, they fondly believed, could ndt 
do otherwise alter their death. Ihe primitive conception of a great warrior 
leading the same life and following the same occupation befoie and after 
death led to the funeral offerings of food, clothing and weapon, and so 
tenacious are these rites and beliefs of a by-gone age that they linger even 
yet in several parts of Kurope, where the llritons leave the remains of the 
‘ All Souls ’ supper on the table for the gliosis of the dead kinsfolk to par¬ 
take of, and Russian peasants set out cakes for the ancestral manes on the 
ledge which supports the holy pictures, and make dough ladders to assist the 
ghosts of the dead to ascend out of their graves and start on their journey 
for the future world; while yet another provision for the same spiritual 
journey is made when the coin is still put in the hands of a corpse at an 
Irish wake. (, *> The strewing of llowers on the graves, the lighting of tapers 
and other offerings of love are but relics of the same thought which have 
survived the combined attacks of science and the testimony of reason. The 
gorgeous funeral pageants of the ancient Greeks and Romans were inspired 
by the same thought. Those who were most endeared in life offered their 
utmost homagi to the vanished spirit, and the test applied by the Dayabhag 
for determining the heirs thus becomes at once intelligible. Those were the 
nearest of kin who offered the largest obsequial feasts. That these should 
be confined to the priestly class of Krahmins, is only due to their sacerdotal 
influences. They were the scribes of old and naturally placed their class 
interest before the public weal. Put it marks a later epoch in the develop¬ 
ment of society. As adoption was necessary to strengthen the patriarchy, 
so ancestor worship was persisted in to preserve its identity. The two insti¬ 
tutions now peculiarly Hindu have thus persisted in ihe march of ages. The 
law of inheritance is only a necessary corollary of the ancestor worship 
Those who performed the obsequial rites were naturally the offspring of the 
deceased. P»y a confusion of cause and effect ancestor worship and inherit¬ 
ance became a part of the established usage of classic antiquity Those who 
conferred the utmost benefit upon the deceased were admitted to preferential 
claim for participation in his worldly effects The medkeval Christian 
Church made the one a condition precedent to the other, and upon it, it 
founded the jurisdiction of the ICeclesiastical Court in which all moveable 
and personal property of the deceased \esled in the first instance, before 
it could be distiibuted; and this jurisdiction, extended to the powers over 
executors in tin* case of wills and of administrators in the case of intestacies, 
has descended to the modern Court of Probate. 


6. The clear line that now divides the secular from the ecclesiastical 

Law and Religion. laW . f tl ,9™ ^f cial 9 alu ^ .° f ard ,™ C 

society was the blending of law with religion and of 
both with social duty. The clear line that divides the three is of recent 
growth. In ancient society all passed under the garb of religion as religious 
conceptions were the first to develop; and as the executive was necessarily 
weak, there ./as a distinct gain in appealing to divine authority for the 
government of society. It tended to ensure implicit obedience by hushing 
all doubts and silencing all dissent and opposition. ; 

7 . “ Of all the problems,” writes Hunter, “ that the human race had to 
confront the greatest perhaps is to know what conduct is really injurious to 

^OO^Tylor, Primitive Culture, Ch. 1, 111, IV, XI, XII; Early History of Mankind, 
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mankind, and what is the best way to secure good conduct. Scarcely less 
important is it to know the degree in which conduct is injurious On all 
these points, early societies had everything to learn; and, as was unavoid¬ 
able, the lesson was acquired slowly and imperfectly. It would be rash to 
assume that even now the classification of wrongs and offences is satisfactory 
or final, and it is universally admitted that the art of punishment or rather 
of prevention is still far from perfect. The first great step in the progress 
of law is when the distinction between acts that are harmful to human 
society, and acts that may not be so, but are hateful to supernatural beings 
is thoroughly grasped. The distinction between sin and crime, between an 
offence against some god and an offence against the State, lies at the root 
of all legal development. It is impossible to make any advance towards 
rational classification of offences, until the elementary conception of an 
offence—as an act injurious to man living in society- -is thoroughly appre¬ 
hended and firmly grasped.”* 1 -*) 

8. Judged by this test Hindu Law never emerged out of its pristine 
infancy. Indeed, its social development as portrayed in the law as now 
administered remains far behind that of the earliest Roman Institutions as 
seen in the Twelve Tables promulgated about 500 B.C. It is not even 
comparable to the regal period which heralded the establishment of the 
Republic in 509 B.C 'Phis period was marked by very strong religious feel¬ 
ing. Nothing could be done in private or public life without consulting the 
gods who exercised a direct supervision over the affairs of men through the 
agency of the priests of which there were three colleges or guilds, namely, 
the pontiffs, the augurs and the fetials. Of these the pontiffs were most 
intimately connected with the law. “ In the earliest times they were in 
exclusive possession of the civil as well as of the religious law. They alone 
regulated the calendar, and determined the dies fasti on which alone legal 
business could be lawfully transacted; they alone were in possession of the 
technical forms according to which law-suits must be conducted; they con¬ 
voked the assembly of the wards when wills were to be received or adoption 
was to take place, in some cases of deep moral offence they might even 
pronounce the sentence of death; but a right of appeal lay to the people 
In spite of the intensity of Roman religious feeling the religion of the Stale 
was always absolutely subject to the political authority.”* 13 ) 

9 . In classical Grecian history priests played even a less conspicuous 
part in the administration of law. The fact is that Hindu Law took the turn 
suitable to the genius of the people as the Grecian and Roman Laws overtook 
the fast developing republican genius of the people. Consequently, while 
the early laws of these people furnish close analogies, which arc to be 
expected by reason of their common ancestry, their later developments 
furnish matters only for contrast rather than for comparison (§ 23). 


10 . The early development of Hellenic culture on account of the 
T , . , „ . emancipation of the people from the thraldom of 

e aw* o o on. priestcraft gives to the laws of Solon promulgated iii 
594 B.C. a comparative modernity which is not found«an,ihe laws of Apn- 
stamb and Baudhayan who promulgated their Sutras'800 years later. The 
fact is, as Solon observed, the trend of laws is determined by the genius of 
the people. Their usages are transformed with the permeation of new ideas. 
The welding of law with religion cap only stand so long as the people are in 


(12) Roman Law, 1063. 


(13) Hunter’s Roman Law, Ch. I, p. 10, 
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Iheir habits and thoughts implicitly religious, and childishly credulous. With 
the growth of political institutions the divine law becomes separated from 
human commands as the conception of civic duty becomes disentangled from 
religious piety. The laws of Solon, inscribed on wooden tablets arranged in 
pyramidal blocks turning on an axis, announced to the people the distinction 
between civil law and religious duty. They were at first deposited in the 
Acropolis, but afterwards for greater convenience of inspection they had to 
be brought down to the Prytoneum. They mark an epoch when the people 
had already risen against their Tyrants, driving out Pisistratus and installing 
Lycurgus in his place. At the same time they show the struggle that was 
still raging between religious fears and civic liberty. To allay the fears of 
the superstitious, Solon is said to have invited Epimcnides or Crete who was 
reputed to possess the power of magic. He performed certain rites which 
appeased the superstitious Athenians, offering, it is said, even a human sacri¬ 
fice to allay their fears. He founded a temple to Kumenides on the Areo¬ 
pagus, not forgetting the two altars which appeased the malignance of Hubris 
and Anaideia under which Athens had been suffering for years. He 
curtailed the extravagant funeral expenses, released the pledged lands from 
their incumbrances, and. repealed the law which enabled the creditor to enslave 
his debtor, and had led debtors even to sell their own children. The nobles 
had appropriated all the lands. He substituted property for birth as a quali¬ 
fication for citizenship. As such, he divided the Athenian citizens into four 
classes and assigned to them their respective duties. The first consisted of 
persons whose rent or yearly produce yielded 500 measures, the second whose 
income yielded 300, the third whose income yielded 200, while the rest were 
relegated to the fourth which was a servile class. All the highest offices were 
reserved for the first class, the second and third performed military duties 
and were on that account lightly assessed. The people were given a demo¬ 
cratic constitution. The archons retained their judicial powers, but appeals! 
were allowed to the Senate and the Areopagus, which were popularly elected 
bodies. The fact that Solon prohibited women from going abroad with more 
than three changes of apparel and a limited quantity of provisions, and not 
to pass through the streets at night otherwise than in a carriage with a light 
carried before them, shows the freedom they had previously enjoyed 
and the necessity felt for restraining their license—a icstraint which in 
later years introduced a semblance of purdah amongest them. 


11 . The education of the Athenian was an affair of the Stale. Up to 
K , .. . _ his sixteenth year he was educated at home. But on 

attaining that age he was compelled to spend two 
years in a gymnasium under publicly appointed masters At 18 he was 
enlisted as a citizen. He could then inherit his patrimony, but was liable to 
attend to public duties. This Hellenic influence tended to greatly influence 
the course of Roman legislation. The genius of both people was, as already 
remarked, democratic, and even during the regal period of its history 
(B.C. 754-509) the popular assembly or the Comilia Curiata was, in Rome, 
the final Court of Appeal with power to revise even the King’s decrees. 


12 . Under the Republic established in 509 R.C., the people became 
Early Roman Law divided into two classes—the patricians and the 
plebians, and while both possessed theoretical equality, 
the patricians in fact enjoyed all the powers and emoluments of office. But 
the plebians were not long in asserting themselves. The first thing they 
forced the patricians to do was to define the constitution which led to the 
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Codification of the customary law which was published to the people on 
twelve bronze tables, known as the 1 ,aws of the Twelve Tables which are the 
foundation of the whole fabric of Roman Law. Of these the first two tables 
prescribe the procedure for the trial of cases. They provide for the hearing 
of both sides, and for an ex parte decree against the absent party. The third 
table prescribes a mode of execution. The debtor was to be made over to 
his creditor in bondage. The latter might bind him with thongs or with 
fetters which were not to weigh more than 15 pounds. The creditor must 
provide a pound of bread a day for the maintenance of his debtor who could, 
moreover, live on his own means. The maximum period of his bondage was 
60 days during which he was brought in three times before the praetor who 
publicly proclaimed his debt. After the third market day he could be 
put to death or sold beyond the Tiber, and if there were several creditors 
they might cut and divide amongst themselves the several portions of 
his body. The fourth Table permitted parents to put to death their deform¬ 
ed children. They had the power of life or death over their legitimate 
children. The fifth table codifies the law of guardianship and inheritance. 
All women except the vestal virgins were always to remain under the 
guardianship of their agnates. The pater familias could wilt av/ay his 
property in the absence of which the property devolved upon his suii heres 
failing which the agnate and the gentile succeeded By the Praetorian 
edicts these terms were explained to mean as follows:— 

(1) Suii hcrcs —Children and grandchildren by son. 

(2) Agnates —Statutory heirs. 

(3) Gentiles —Cognates and husband and wife. 

It will be noted that women were not excluded but brothers and sisters 
equally participated in their patrimony. 

13 . The system of joint family, yet an established institution of Hindu 
Law. was, as has been already seen (§§ 1-4), an institution dictated by the 
necessity of all archaic societies, for it was the one condition of safety to 
be a member of an organized group. The family was such a group, and 
the history of the Roman Law commences with such a family. From a 
legal stand-point such a family consisted of a Head Ruler or patriarch 
called the pater familias, and the members who were absolutely subject to 
his despotic sway His own sons had no rights in the family any more 
than the slaves attached to the household. They could possess no property 
of their own. All they acquired became his. lie could flog or imprison 
them regardless of their position or age. He possessed the supreme power 
of life and death in the exercise of which he usually destroyed all the 
elder female children excepting only the eldest. As already remarked 
the primitive man preferred to steal his wives instead of rearing them 
( § 4). This power of life and death continued until it was revoked by 
an edict of Constantine (218 A.D.) who also curtailed the power of sale, 
permitting only the poor to dispose of tflcir new-born babes reserving 
to them, however, a right of redemption. 

14 . In this state of society the adoption or affiliation of children was a 

.. . . _ matter of course. In early times adoption was 

L aWi ° p ,on m ° man known as arrogatio and required the sanction of the 

Pontiff and the people in their comitia curiata, in 
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accordance with the following formulae addressed to the person about to 
be arrogated and to the people:— 

To the person to he arrof/ated “Do you formally agree that Lucuis 
Titius shall have power over you, as over a son, the power of life and 
death ?” 


To the people. “Is it your will, your order, Qniritcs, that Lucuis 
Titius by right and statute a son as if by birth the child of Titius and his 
mater familias and that Titius should have over him the power of life and 
death?” 


Law prohibited the adoption of an only son, while the arrogator could 
not adopt unless he was married, childless and of sixty years of age, or if on 
account of illness or other reason there was a probability of his dying 
childless. In early law women could not be arrogated; hut later on their 
adoption was sanctioned. A person of any age could be adopted. The 
arrogator might adopt one as his son, grandson, great-grandson, grand¬ 
daughter or great-granddaughter. 

The old juridical character of adoption was to bring the adoptee within 
the potestas of the pater familias. Justinian permitted adoption but allow¬ 
ed the natural father to retain the potestas. He also simplified the procedure 
by allowing adoption to be completed by a declaration in writing made 
before a Magistrate.*' 4 * At first women could not adopt as they had no 
potestas but Diocletian ami Maximum relaxed this restriction in A.D. 29. 

Adoption could not be repeated. The adopted son succeeded to his 
lather in case of intestacy. 


15 . The Greeks also practised adoption Hut while the primary object 
of their adoption was to ensuic that some one should 
ree option. make the proper sacrifices and offer the funeral cake, 
the underlying principle of a Roman adoption appears to have been to 
strengthen the famil) and to avoid its extinction by securing an heir.* 1 ®* 


16 . Jt will be thus seen that while both thje Hellenic as well as the 
d , ... . Roman Laws in their inception furnish many interest- 

Roman and Hindu . . , ' TT . i i ,1 • , 

Sy.temt Compared. ,n k r and close analogies to Hindu Law, their early 
secularization and rapid development makes the re¬ 
lationship look like that of a child to a grown-up man In regard to the 
law of inheritance however, the Roman and the Hindu systems retain¬ 
ed close association for a longer period. But the point of divergence 
between them was also equally striking. Under Hindu Law the institution 
of the joint family has a peculiar significance. But the Roman joint 
family resembled more a Dayahhagh family than the one contemplated by 
the Mitakshara The patria potesta excluded the law of co-parcenership. 
At the same time in both the systems inheritance is inextricably connected 
with the performance of obsequial rites. Both the Romans and the 
Greeks inherited the tradition of their forefathers that life in some form 
persists after death and- that, ( the dead needed the .same nourishment 
add comforts as the living. The performance of the obsequies was a concern 
of the State, as much as of the individual. For the disconsolate spirit not 
only inflicted the family but also the State as an abettor of the family, 
if it suffered it to do wrong. But the early secularization of Roman Law 


(14) Gaius, 1-99: Just. 1-11-1. 

(15) Cicero, Pro Porno, 13, 15; Dig. 1, 7, 15, 2 
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led to restrictions upon lavish expenditure on funerals and the tenth Table 
js directed towards the curtailment of all such expenditure. It restricted 
mourners to three and Hute-players to not more than ten in numbers. 
“ Women shall not tear their cheeks nor indulge in wailing.” No person 
shall have more than one funeral, or more than one bier. “ Gold shall 
not be burned or buried with the dead, except such gold as the teeth have 
been fastened with.” Both the Greeks and the Romans cremated their dead, 
as do the Aryan Hindus, but while burial' supplanted cremation in the 
western countries till its modern revival, the twice-born Hindus now cremate 
their dead though like the Romans the Vedic Hindu both buried and cremat¬ 
ed their dead, and it appears that of the two, burial was more common.<‘ b > 
But this means of disposal is now exclusively confined to the Shudras. 

17 . The one outstanding difference between the two branches of the 
Secularization of Aryan family, migrated in opposite directions, is in 

t „ w their mental outlook on life. The one migrating to 

the Hast were meekly submissive to the usages which 
they continued to regard as records of divine wisdom, while the others 
threw the divine influence into the back ground, and secularized their laws 
which they modified with the growing earnestness of the age. Ethno¬ 
logists have not adverted to this radical distinction which has produced 
such far reaching results. 


18 . It was a part of the education of the Roman youth to commit to 
memory the Laws of the Twelve Tables. .But though they long continued 
to enjoy this distinction they did not long remain the sole repositories of 
the existing law for within 500 years three thousand brass plates did not 
suffice to record the growing laws of the people which had to be supplement¬ 
ed by the Edicts of the Praetors. These the supreme Judges of the City 
annually elected and upon ascending the tribunal it was their duty to an¬ 
nounce by the voice of the crier the rules which they proposed to follow 
in softening the rigour of ancient statutes and in the decision of doubtful 
cases. These rules w’eie then inscribed on a white wall. They are 
monuments of chicanery intended to circumvent the old statutes which 
could not be repealed but which could no longer be followed. “ Sub¬ 
tilities and fictions were invented to defeat the plainest meaning of 
the decemvirs, and while the end was salutary, the means were fre¬ 
quently absurd.” 


19 . Heirs who had been excluded under the archaic agnatic suc- 
_ . , „ . cession dictated by the sterner requirements of a 

enesis o qui y. ru( i cr a g C C oUjld no longer be superseded. The 
indulgent Praetor admitted their claims on the assumption that it was 
the secret or probable wish of the deceased. Compensation was substi¬ 
tuted for the absolute rigour of the Twelve Tables, and recourse was 
had to infancy or fraud to dissolve the ties of an unequal contract. 
This was the fountain head of the praetorian equity which in practice 
led to most scandalous abuses due to the individual vagary, prejudice 
or self-idterest of the praetor. But as his office*-had to be vacated 
at the end of the year, hisf successor was free pnly to propound whatever 
he considered right and thus precedents became established which were 
cited before the tribunal as the reported cases are to-day. But 
nevertheless to minimize individual aberrations the Corucial Law 


UG) Cf. the funeral hymn in Rig. Veda, X-i8. 
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(67 ?».C.) made all the Praetors adhere to the letter and spirit of 
their first proclamation and in 131 A. D. f the Praetor Salvius Julianus 
compiled the perpetual edict which was ratified by the Emperor and 
the Senate thereby fusing both law and equity in a well-digested code, 
which finally superseded the Twelve Tables. Still these laws continued 
to be supplemented or supplanted by the Rescripts or replies of the 
Judges on questions put to them on doubtful points, the epistles, 
orations and supplementary edicts, grants, decrees and pragmatic 
sanctions inscribed in purple ink by the Emperors and transmitted to 
the provinces as general or special laws for the magistrates to enforce 
and the people to obey. The cumulative volume of these was sought 
to be reduced to three codes, the Gregorian, the Hermogenian and the 
Theodosian Codes. 

20 . These three codes were supplemented by other laws and legal 

r .... . , opinions which filled many thousand volumes 

Roman u”" ° which rendered the study of law beyond human 

capacity. In 528 A.D., the Emperor Justinian 
appointed a commission of ten lawyers headed by Tribonian to codify 
this mass of ill digested legal learning which they did in fourteen 
months, compiling their Code in twelve books or tables. It received 
the royal assent and became the authorized Code of the Roman Empire. 
Notaries ami scribes were employed to make copies which were sent 
out to the European, Asiatic, and African provinces where they were 
proclaimed and their authority published on solemn festivals from the 
door of churches. 

21 . On the completion of this Code in 530 A D., Justinian appoint¬ 
ed Tribonian and seventeen other lawyers to digest the two thousand 
treatises in which lay imbedded the forgotten wisdom of praetors and 
lawyers of a thousand years. Within three years (in 533 A.D.) this 
commission was able to reduce three millions of sentences to a hundred 
and fifty thousand. This became known as the Digest or Pandects and 
it likewise received his royal authority. Another legal work specially 
designed for students and called the Institutes was also ordered to be 
simultaneously prepared and it was got ready a month before the 
Digest. 

22 . Thus then the Codes, the Institutes and the Digest constituted 
the system of civil jurisprudence which alone were taught in the 
academies and admitted in the tribunals. They were supplemented 
by the new constitutions ( novellac constitutions ) called the Novels from 
time to time which corresponded to the modern Amending and Repeal¬ 
ing Acts. 

23 . “ Greece and India, are, indeed, the two opposite poles in the 

historical development of the Aryan race. To the 
Contrived Ind,a Greek « existence is full of life and reality; to the 
Hindu it is a dream, an illusion. While Gibbon 
sees the affinity b^reen the Laws of Solon a|Hl those of the Twelve 
Tables comparing fh^ni to those of the Egyptai'ns and Phoenicians and 
while he rightly discards as incredible the embassy suggested both 
by Livy and Dionysius to the Athens of Pericles to borrow her laws, 
he naturally fails to suggest the true explanation since discovered in 
the science of language of the common heritage of the three peoples. 
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The Greek is at home where he is born; all his energies belong to his 
country; he stands and falls with his party, and is ready to sacrifice 
even his life to the glory and independence of Hellas. The Hindu 
enters this world as a stranger, all his thoughts are directed to another 
world; he takes no part even where he is driven to act; and when he 
sacrifices his life, it is but to be delivered from it.” (l?) 


24. That climate had played an important part in shaping the 
Influence of Climate destiny of these two peoples appears to be un- 
n uence o una e. questionable. The ancestors of the western 

emigrants found themselves settled on rugged hills and the hardening 
influence of a colder climate and the growing congestion in cramped 
surroundings led to the overthrow of religious conventions which grew 
unchecked in the more spacious and fertile plains and enervating 
climate of the East. The one fell an easy prey to the toils of a wily 
priestcraft. The other shook off as early as the dawn of their authentic 
history their subtle and baneful authority. The religious rites and 
duties were, indeed, not altogether abolished, but they were clearly 
separated from the secular law and relegated to the domain of moral 
duties or to the care of the Pontifex Maximus. It was the duty of the 
latter to see that the family worship was pe'.petuated and the religious 
observances duly performed by the heir. Rut there was nevertheless 
a complete severance of his right as heir and bis obligation to observe 
the rituals. This early divorce of law from religion furnishes the 
master-key to the comprehension of the two great systems, the oriental 
and the occidental jurisprudence. The one is but a fossil, an inert 
mass, a relic of a by-gone age applied to a people who have long since 
outgrown it, but as to whom it is perpetuated only by legislation; the 
other is a living organism fiill of life and vigour. 

25 . While the hierarchical rule of India is in no way comparable 

to the early institutions of Greece and Rome, it 
gyp an n m. bears a favourable comparison with the rule of 
Egypt under the Ramses. There as in ancient India, the influence of 
the priests was paramount, with this difference, that while in India 
they continued the gilded litterateur of the land, in Egypt the priests 
who had monopolized most of the wealth of the country and established 
the temples at Heliopolis, Memphis and Thebig did not rest content till 
they had usurped the reins of Government. The high priest of Thebes, 
or as he styled himself “ the first prophet of Amon ” at first took pre¬ 
cedence of all after the king who originally nominated him. Rut in 
the reign of the Ramses III the high priest nominated his own son 
as successor and thenceforth the office became hereditary with the 
result that for spme years the spiritual and the secular leader ruled 
the kingdom side by side. The king becariie luxurious and indolent 
and the high priest carried on the dual administration, when at last 
with the death of Ramses XIII in 1181 R.C., the twentieth dynasty 
became extinct and Her-Har the High priest of Anedu ascended the 
throne as the sole ruler of Thebes and Southern Europe. The rule of 
the priests led to discontent and the eventual dismemberment of the 
kingdom. It had long been the custom to bury the wealthy Egyptains 
with ornaments and jewels, for the same reason as the dead in Tndia, 


(17) Max Muller, A. S. Lit, 9 , 10 . 
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Greece, and Rome were cremated with their earthly paraphernalia. 
There was no caste system in Egypt and the high and low cultivated 
the fine arts with an assiduity which made Egypt the prized seat of 
ancient learning. Their tribal movements did not obscure them to the 
feeling of nationality. They maintained a national army but the 
predominating spirit was religious. The kings lavished large sums 
upon tombs, temples, and monuments. The taxation was heavy and 
the people were subjected to forced labour though they were allowed 
a mere subsistence. 

26 . The patriarchal system equally prevailed amongst the Hebrews 
whose original house was Egypt. Abraham the founder of their race 
had several wives and many sons. The latter migrated to the East and 
became progenitors of tribes who driven by recurring famine and 
want settled down in the Sinai Peninsula where they established a pure 
monotheistic religion and a republican form of government. A written 
constitution was drawn up under which all tribes though in offensive 
and defensive alliance with one another were internally free and 
independent. 

27 . It is some times difficult if not impossible for those born and 

s , w brought up in a modern state with its developed 

a » o omen. f orm n f society and government to realize the 
condition of i-iserurity and constant struggles which heralded the dawn 
of civilzation. The primitive man had not only to wage war with the 
forces of nature and brute creation, but also with his fellow-men whose 
savage instincts for spoil and strife rendered existence precarious and 
in the case of women and children, impossible. Ihe gregarious ins¬ 
tincts which man inherited from his brute progenitors first asserted 
themselves in the formation of alliances and aided by the self-same 
instinct of parental protection and control, family groups were naturally 
formed in which the wives, sons, and slaves came under the sway of 
the adult men of whom the eldest, usually the father, became soon 
recognized as the headman and leader. Ilis authority was supreme 
and all things came under his sway. The idea of property was then 
in its embryo. No distinction was made between his dependents and 
his belongings. All w r ere alike his property. The virile ruled the weak. 
As women and sons were weak and defenceless he afforded them 
protection in return for their services which he commanded without any 
restraint of social conventions. For social conventions were of slow 
growth and could not inlluencc his action till their utility was demons¬ 
trated by experience and acknowledged by tradition. But since the 
first requirement of the patriarchal age was the accession of adult 
men, they were seized and sold, appropriated and employed at the sweet 
will of the patriarch. 

28 . This condition continued for long ages and when the Hindu 
Smritis were written it was the prevailing practice. Wives, sons and 
slaves fell into the general category of this property and couJld own 
no property of their own. Accordingly Manu says: “A wife, a son, 
and a slave are devoid of property whatever they acquire become his 
whose they ate.” (,8) “Even when some order was established their 
position of positive dependence continued undisturbed and the Courts 


( 18 ) VlII- 416 . 
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were disinclined to interfere with the parental control which had led 
to the establishment of peace. So in a Smiriti cited in the Mitakshara, 
it is said: “ Even when there is a cause of dispute between preceptor 

and pupil, between husband and wife, between father and son, between 
master and slave, no action is maintainable.” The infusion of religious 
ideas into the fabric of society merely gave to it a new reason and an 
added solemnity. The wife became even more dependent upon her hus¬ 
band who continued to be her Szuami or master. The father was free 
to sell his children and as such he sold his daughters in bondage or 
marriage. The Astir form of marriage v/as thus the precursor of the 
Brahma form in which the daughter was to be gifted to the bridegroom. 
But in either case it was a transfer, whether by sale or by gift—and 
little distinguishable from the transfer of a chattel such as a goat or 
a cow. The palria potestas was transferred b\ marriage to the husband. 
She still continued a chattel and as the husband was himself a depen¬ 
dent in the family of his father his acquistion of her was an acquistion 
of, and for, the family who could use her for her primary purpose of 
procreation. This enabled them to use her independently of her own 
volition which did not count; for she was foredoomed to life long 
dependence upon her husband and his relations. The younger brother 
of the husband, a sapinda, or a sagotra, being anointed with clarified 
butter, and with premission of the Guru, may go to a sonless widow, 
when in season, with the desire of raising a son.”*" 9 ) If the wife is 
withdrawn after marriage the delinquent is punishable for theft* 20 ) and 
the punishment of a thief is that his head be cut off.* 21 ) This was the 
stage of development when the earlier Smritikars ending with 
Yadnyavalkya described the status of women. 

29 . This property in women, sons and slaves was no peculiar feature 
of the Hindu system for it is equally shared by the ancient Greeks* 22 ) and 
Romans who sold or lent their wives to their friends either for pleasure or 
procreation.* 22 ) So Plutarch describing the life of I.yeurgus the Spartan 
Lawgiver wrote: “ He laughed at those who revenge with wars and blood¬ 
shed the communications of a married woman’s favours; and allowed, that 
if a man in years should have a young wife, he might introduce to her some 
handsome and honest young man, whom he most approved of, and when 
she had a child of this generous race, bring it up as his own. On the other 
hand, he allowed that if a man of character should entertain a passion for a 
married woman on account of her modesty and the beauty of her children, 
he might treat with her husband for admission to her company, that so 
planting in her beauty bearing soil, he might produce excellent children, the 
congenial offspring of excellent parents.”* 2 ^) Lycurgus justifies this regula¬ 
tion on the ground that children were not so much the property of their 
parents as of the state which was interested in seeing that they were 
begotten by the best men in it. The regulation was held to have had the 
most salutary effect upon the morals of the women themselves. The privi¬ 
lege of lending and receiving a wife was esteemed a high privilege of the 
Spartan citizen and its forfeiture was deemed a condign punishment re- 


(19) Yad. 1-68. 

(*o) Yad. Ill, 68, Narad XII-80, 81, 
See § 29 post. 

(21) Narad, XTI. 32. 

(22) Plato’s Republic, Bk. IV, C. 3; 


Bk. V, C. 7 (2 Bohn’s Ed.), pp. 107, 141; 
but sec contra Aristotle, Politics, II, C. 2; 
Hist. Animals, IX-i. 

(23) Plutarch’s Lives—Lycurgus 
(Ward Lock), p. 36. 
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served for serious delinquencies. The lending of wives to friends was 
regarded as one mark of favour in Athens, and Socrates is said to have lent 
his wife Xantippe to his young disciple and friend Alcibiades. That the 
wife was friendship’s offering is illustrated in the life of Cato the younger. 
When he married his second wife Martia after divorcing Atilia, his friend 
Quintus Hortensius “ a man of great dignity and politeness ” requested 
Cato to lend him his married daughter Portia for the purpose of propoga- 
tion. “ Cato answered that he had the greatest regard for the friendship 
of Hortensius, but he could not think of his application for another man’s 
wife,” whereupon Hortensius requested him to lend him his own wife which 
Cato did not only lend but presented to his friend with the consent of the 
lady’s father.* 2 *) 

30 . The Athenian Law permitted divorce but required that the wife 
should appear in person to present her bill before the Archon when the 
husband was free to seize her person and carry her off if he was* so 
minded.* 1 ) Roth in the ancient Hellenic and Roman Republican days, 
women lived in seclusion, married early and when their husbands became 
old young men were welcome to improve the breed. Lycurgus argued that 
when men took care to improve the breed of dogs and cattle why should 
they not take the trouble to improve their own race. He ridiculed the 
vanity and absurdity of other nations where people study to have their 
horses and dogs of the finest breed they can procure cither by interest or 
money; and yet keep their wives shut up that they may have children by 
none but themselves, though they may be doting, decrepit or infirm.* 2 ) This 
was the prevailing view of the classic age shared alike by the Egyptians, 
Persians, Assyrians and the Babylonians and it was the underlying current 
of the Indo-Aryan thought. 

The second stage marks some improvement in her status, but her 
dependence still continues. She is still a chattel in her husband’s home. 
Her sole purpose is still to breed sons to strengthen her husband's house¬ 
hold. 

31 . Marriage under Hindu l.aw is a sacrament. So was the marriage 

of the Romans who denoted the communion of the 
Marriage. married life by the necessary elements of fire and 

water, and the divorced wife resigned the bunch of 
keys by the delivery of which she had been invested with the Government 
of the family. 

Polygamy was from the earliest time prohibited both in Greece and 
Rome**) but concubinage was common and customary in both countries 
and from the age of Augustus to the tenth century it was regarded as a 
secondary marriage, as real marriage, was only permissible between free 
citizens and the concubines were ordinarily drawn from the plebian or 
servile stock; but nevertheless the humble virtues of a concubine were often 
preferred to the pomp and insolence of a noble matron. The children of 
such unions were classed as natural offspring of concubinage as distin¬ 
guished from the spurious breed of adultery prostitution and incest. 


(25) Plutarch’s Lives—Cato the 
Younger (Ward Lock), pp. 5.#, 539. 

(1) lb , Alcibiades, p 144 

(2) lb, Lycurgus, p. 36; see, to the 
same effect, Plato’s Republic, Bk. IV, 


C. 3; Bk. V, C 72 (Bohn’s Kd ), pp. 107, 
141; contra Aristotle, Politics, IT, Ch 2; 
Hist. Animals, TX-i. 

(3) 2 Gulab, XUV. 
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Justinian allowed the former one-sixth of their reputed father’s inheritance 
while he reluctantly allowed the latter a hare maintenance. He also made 
provision for adopting without reproach the out-castes of every family as 
the children of the State. Polygamy was permitted and practised by the 
ancient Egyptian and Asiatic people. Solomon " had 700 wives princesses 
and 300 concubines. ”*•♦) The antidote to so much matrimony was divorce, 
for in the opinion of Christ’s disciples without the freedom of divorce 
marriage was too hazardous. *s) 

32 . Polyandry though prQbably unpopular was not wholly unknown .n 

ancient India. The Mahabharat furnishes one well 
Polyandry. known instance of Draupadi wife of the five Panda- 

vas whose marriage is there described as " divinely 
arranged ”* 4 5 6 7 ) and the fixing of whose hours to live with the five brothers 
was directed by Narad.*?) The custom is still alive though decadent in 
several localities and amongst scattered communities in the Punjab and the 
Himalayan and its submontane tracts. It probably owed its origin to the 
scarcity of women and was kept alive by the craving for male offspring to 
which must be traced the practice of the levirate or Niyoy which the 
shastras uphold till the widow is the mother of one or two sons.* 8 * ) 

Polyandry is still customary amongst certain castes in Cochin** 5 ) and on 
the Malabar Coast. The Nayars practised polyandry of the maternal type 
until quite recently: and it has left an indelible trace on their law of succes¬ 
sion in that the Nayars still trace their descent through the female.* 10 ) Of 
polyandry however as such, the Malabar Marriage commission wrote as 
follows: “ Tf by polyandry we mean a plurality of husbands publicly 
acknowledged by society and by each other and sharing between them a 
woman’s favours by natural agreement, the legal and regulated possession 
publicly acknowledged of one woman by several men who are all husbands 
by the same title, it may be truely said that no such custom is now recog¬ 
nized by the Marumakhthayam castes in Malabar. If by polyandry we 
simply mean a usage which permits a female to cohabit with a plurality of 
lovers without loss of caste, social degradation or disgrace, then we appre¬ 
hend that this usage is distinctly sanctioned by Marumakhathayam and that 
there are localities where, and classes among whom, this license is still in 
practice.” * 1 ') 

33 . Ancient law contains no prohibition against incestuous marriages. 

Abraham had espoused his half sister* 12 ) while in 
Prohibited Marriages. Egypt the marriage of uterine brothers and sisters 
was admitted as a customary and even a favoured 
alliance. As such Cleopatra had to marry her younger brother though it 
led to endless misery. The Spartan might espouse the daughter of his 
father, and Athenian that of his mother, and the nuptials of an uncle with 
his niece were applauded at Athens as a happy union of the dearest rela¬ 
tions. But the Roman lawyers prohibited these incestuous alliances and 


(4) I Kings XI-3. 

(5) Math. XTX-io. 

**>) Mahabharat, Adi Parra, v. n8 
(Putt’s 7 r ), Vol T, p. T3. 

(7) Ih v 120 ( Putt’s J'r.) Vol. I, o. 
13- 

(8) Gautam XVIIT-8; (3 S. B- F..) 268, 

but see Mann IX-52, 


(y) 1 Cochin Tribes and Castes, iOi, 
173, 182, 209. 301, 346. 

(10) Gait’s Census of India (ign), 
Vol. I, Pt. I, § 294. 

(11) Cited in Gait’s Census Report 
(iqii), Vol. T, Part I, pp 242, 294. 

(12) Genesis XII-19. 


H C.—2 
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laid down the rules of prohibited degree for marriage. And later jurispru¬ 
dence has more or less copied those restrictions. Under Hindu Law the 
prohibited degree has been extended much further beyond the Roman Law. 
The relation of guardian and ward, or to quote the Roman words, of tutor 
and pupil, occupies an important place both in the Institutes and the 
Pandects. 

34 . Roman Law condemned females to the perpetual tutelage of their 

Guardian and P arents > husbands or guardians; a sex created to 

Ward. * n please and obey was never supposed to have attained 

the age of reason and experience. This is her place 
in Hindu Law. For says Manu, “ In childhood must a female be depen¬ 
dent on her father; in youth, on her husband; her lord being dead, on her 
sons; if she have no sons, on the next kinsmen of her husband-; if he left 
no kinsmen, on those of her father; if she have no paternal kinsmen, on the 
sovereign; a woman must never seek independence.”*' 3 ) “Day and night 
must women be held by their protectors in a state of dependence; but in 
lawful and innocent recreations though rather addicted to them, they may 
be left at their own disposal.”* 1 *) “ Their fathers protect them in child¬ 
hood ; their husbands protect them in youth; their sons protect them in age; 
a woman is never fit for independence.*'*) As regards males Roman Law 
placed all youths up to their fourteenth year in charge of their tutors and 
afterwards up to the twenty-fifth year in charge of a curator. The tutor 
held a public office. Without Ins consent no act of the pupil could hind 
him to his own piejudice though it might oblige others for his peisonal 
benefit. 

35 . Under the laws of Rome both the son, natural or adopted, and the 
wife, were classed not as a person but as a thing in the family of the pater 
familias over whom the latter exercised absolute jurisdiction of life and 
death. If the wife was seduced by another, the action maintainable 
against the seducer was not that for adultery but one for theft. As both 
the son and the daughter occupied the position of a chattel they could not 
marry without their parents’ consent. But a Roman marriage differed 
from a Hindu marriage in that the contracting parties in the one case 
were the husband and wife, while the husband and wife play no part at 
all in a Hindu marriage which is arranged for them by their paients. 

36 . Marriage in ancient Rome was a sacrament, called confarrealion, 
in which the wedded pair partook of a salt cake of far or rice to symbolize 
the union of their minds and bodies. But such a union could be put an 
end to by the husband though not by the wife. Her barrenness was a 
sufficient cause for divorce but public opinion soon rallied to the support 
of the wife who was entitled to divorce her husband as freely as she was 
liable to be divorced in her own turn by the husband. This new found 
liberty the Roman wife enjoyed to her fill and Juvenal and the other poets 
satirize the matron who in five years could.submit to the embraces of eight 
husbands.*' 6 ) This was the logical result of the freedom of marital con¬ 
tract the end of which horrified the lawyers, who could not have foreseen 
it. In Rome marriage commenced as a sacrament. It ended as a loose 
and voluntary contract which could be put an end to at the will of either 
party. This was its state till the advent of Christianity, when its dignity 


( 13 ) Manu V- 148 . 

( 14 ) lb. IX- 2 . 


(IS) Manu IX-3. 
* 16 ) Satires, VI-20. 
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was once more restored and its original validity and duties prescribed by the 
precepts of the Gospel, the tradition of the synagogue and the canons of 
the general or the provincial synods. 

37 . As in ancient and modern India so in ancient Greece and R'ome 
early marriage w«ts customary. Numa (715-672 B.C.) fixed the age of 
the wife at 12 so that the husband might educate to his will a pure and 
obedient virgin. This had also been the practice in Greece till Lyeurgus 
(884 B.C.) raised the age to insure a robust progeny. According to the 
custom of antiquity which still survives in the ceremonies of a Hindu 
marriage, the husband purchased his bride of her parents and she fulfilled 
the co-emption by purchasing with three copper pieces a just introduction 
to his house and household deities. The pontiff who performed the 
marriage seated the bridal pair on the same sheep skin and then offered a 
sacrifice of fruits offering to the pair a salt cake of far or rice, called con- 
farreation which was the food of ancient Italy and which served as an 
emblem of the nuptic union of their mind and body. 

38 . In Greece which lived for the worship of Beauty marriage never 
assumed the same dignity. Before the reforming zeal of I.ycurgus, early 
marriages of girls, even when not older than 14, were customary and in 
Sparta all marriageable girls used to assemble in a dark room sparsely 
attired on stated occasions which the boys entered and selected for their 
wives from amongst them such as they could lay hold of. Girls used also 
to appear naked on certain days of festivity and wrestle in a public assembly 
promiscuously with boys of equal age with themselves. Lyeurgus raised 
the marriageable age and permitted mothers to destroy their feeble and 
deformed offspring. 

39 . Greek custom allowed of marriage between half-brothers and 
half-sisters when not descended from the same mother. Their position was 
subordinate. They never mixed with men except on the days of festivals 
and religious celebrations. The women lived in a separate part of the 
house situated in the upper story at the back and no men except the nearest 
relations were allowed to enter it. Except in Sparta they could acquire no 
property. 


40 . Unnatural vice infected all ancient society and it grew with the 
w , _ . . increase of wealth. Marriages became unpopular, so 

Compared* OM ,on much so that in 131 B.C. the censor Metcllus urged 
marriages as a patriotic necessity. The position of a 
married woman among the Romans compared favourably with her position 
in Greece. In both countries she was no doubt subordinate to her husband, 
but while in Greece the wife looked after and performed other menial offices, 
in Rome the wife was the mistress ( domitta ) of her household. In Greece 
the women lived in seclusion and appeared only veiled in public. In Rome 
the wife appeared at religious services, at meals, in the theatres and even 
in the courts. 


41 . In both countries while polygamy was prohibited, concubinage took 
its place and the offspring of such an alliance were not treated as illegiti¬ 
mate. As compared to this, the Hindu wife occupies by no means an 
unfavourable position. With her, marriage is a lottery as it was with the 
ancient Greeks. But the position of a Hindu wife in the household is more 
that of the domino than that of a dependent. She is entitled to Qwp and 
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hold separate property. She succeeds to the separate estate of her hus¬ 
band in the absence of male issue though her right is restricted to the enjoy¬ 
ment of the estate without impairing it except .in the case of legal neces¬ 
sity. But with all this although the position of her western sister has 
immeasurably improved in recent years the status and lot of the Hindu wife 
have remained unaltered for over 3,000 years. 

42 . The laws of a people are the best index of their character. The 
ancient Romans were neither benevolent nor gener- 
Character of the ous but they were strictly honest and cheerfully dis- 
Ancient People. charged their most onerous obligations. In this res¬ 

pect they differed from the Greeks who were 
astounded at the simplicity of the Romans adhering to their contracts from 
which they saw an easy escape. But in later years wealth and prosperity 
had the effect of entirely converting their national character. The Romans 
became immoral, corrupt and lazy, preferring the dialects of the conquered 
countries to their own. The Greeks and the Romans with most other 
ancient nations, were addicted to unnatural vice which grew with the 
growth of prosperity and power.* 17 * 

II 


43 . Th" History of Hindu I.aw falls into three epochs (i) the first 
from the earliest time down to the writing of Mitakshara (1300 B.C.- 1150 
A.D.), (ii) the second from the Mitakshara to the establishment of British 
rule 1151' A.D.-1772 A.D.), (it:) and the third from that date onwards 
which maiks Us modem development by the British Courts. 


44 . As the four Vedas arc regarded by the Hindus as the main reposi¬ 
tory of all their laws, sacred and secular, a brief reference to them is neces¬ 
sary in order to assign them their proper place in the legal literature which 
is ever growing and changing with the progress and altered condition of 
society. 


45 . All Hindu sacred literature is divided into two main groups—the 
The Sruti and the ^\? ml v th ? Smriti f ?™ er being synonymous 
S mr jti. with the Vedas; while the latter comprises most of 

the early post-vedic literature which has by its anti¬ 
quity acquired the halo of sacredness. The words Sruti (which means 
heard) and Sniriti (which means remunbered) though now used as convey¬ 
ing a secondary meaning really point to a time when writing was unknown, 
and the sacred lore had to be memorized to be preserved for posterity. The 
Sruti matter was embodied in set forms of language, mostly in metre, so 
that the words could be recited and sung. The Vedas have become so 
known because of their antiquity when literature was scanty and the Aryan 
could devote more time to memorize the very words, instead of only the 
substance and purport which he commenced to do as soon as his memory 
became loaded with the fast accumulating traditions of custom and conduct, 
which knit together the ancient Aryas in spite of their scattered settlements 
and lengthening distances. These were the Smritis which represented the 
substance though not the text of the compiler. 


(i7) Gibbon’s Decline and Fall of the 
Roman Empire, Ch. 45, (Virtue’s Ed.), Vol. II, pp 128, 129. 



GENERAL INTRODUCTION 


21 


46. All laws of the Hindus are nominally traceable to the Vedas which 

are the only records of direct revelation. ^ 
The Veda*. Originally there was only one Veda—the Rig Veda; 

but later on it put forth other sakhhas or offshoots 
due to differences in ceremonial observances and readings of the original 
unwritten Veda after the introduction of writing, and the three main 
branches became known as (1) the Rig Veda Sanhita, containing now 1,017 
verses, (2) Yajur Veda Sanhita, (3) Sama Veda Sanhita, to which was 
subsequently added (4) the Atharva Veda. These main branches put forth 
other offshoots which were designated either sakhus or t harenas, each in 
turn giving rise to a collection of its hymns, tradition and precepts as under¬ 
stood by the schools, which have come down to us as the Dhaima Shastras 
ascribed either to some god, or sage, or a princely pation, or to the school 
of which it was the approved manual. The Vedas contain a collection of 
hymns in two parts, one teaching the sacrifice, the other teaching the 
Supreme being or Brahma. The latter portion is called the Upanishad, 
and appears to have been added after the ceremonial section later on. As 
there are three branches of the ceremonial, the Veda is, for the better 
performance of the sacrifices divided into three: the Kig Veda, Yajur 
Veda, and Sama Veda which were really the records of ceremonies as 
performed by three priestly families, namely, llotri, Adhvaryu and the 
Udgatri. The Atharva Veda is not used for solemn sacrifices and is very 
different front the others, as it teaches only expiatory, preservative, or 
imprecatory rites. 

47 . Rig Veda is the oldest Veda and judging from its allusions to 

scenery near Ambala, it is said to have been compiled 
Rig V«da. there. Professor Max Muller computes its age to 

be above 1200 B.C. It is a compilation which mani¬ 
fests differences of thought, style and poetical ability, though hardly any 
difference of dialect. It is divided into ten books of which the general 
character is not identical “ Six of them (,9) are homogenous. Each of 
these, in the first place, is the work of a different seer or his descendants 
according to the ancient tradition, which is borne out by internal evidence. 
They were doubtless long handed down separately in the families to which 
they owed their being. Moreover, the hymns contained in these ‘ family 
books ’ as they arc usually called are arranged on a uniform plan differing 
from that of the rest. The first, eighth and tenth books are not the produc¬ 
tion of a single family of seers respectively, but consist of a number of 
groups based on the identity of authorship. The arrangement of the ninth 
book is in no way connected with its composers; its unity is due to all the 
hymns being addressed to ihe single deity Soma, while its groups depend 
on the identity of metre. The family books also contain groups, but each 
of these is formed of hvmns addressed to one and the same deity.”* 20 ) The 
Rig ^eda contains 1028 hymns which equal the surviving poems of Homer. 
The tenth book* 2 ') is distinctly a later addition. The rest were compiled 
or collected during a period extending over some centuries. 


(i8) Consequently they alone consti¬ 
tute the Sruti (or what was directly 
heard ie, revelation), as distinguished 
from the Smriti for what was remember¬ 
ed (*.<?., tradition). Even the Vedic 


Sutras belong to the latter class—Max 
Muller’s A. S. Lit.—49. 

(19) Books II to VII. 

(20) MacDonnell, S. L. 41. 

(21) Each book is called the Mandal 
or cycle. 
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48 . The Yajur Veda as its name implied is a book of sacrificial prayers 

( Yajus ). It comprises verses borrowed from the 
Y«jur Veda. Kig Veda to which are added original prose formulae. 

It is sub-divided into two parts/**) the black 
( Krishna ) in which the text is accompanied by explanatory commentary 
and the white (Sukla or clear) which contains only the hymns to be recited 
at the sacrifices without any explanatory matter which is relegated to the 
Brahmanas. It is a later recension than black Yajur Veda on whose 
confused arrangement it is a distinct improvement. Inlernal evidence dis¬ 
closes that at the time of its compliation the Aryan settlement had extended 
turther east to what is now the modern district of Sirhind. This Veda was 
the prolific source of new schools into which its adherents split up and 
which were widely diffused in India. The Kathas and Kalpas were 
two of its best known schools whose doctrines according to the grammarian 
Panini were proclaimed in every village. Those schools were highly honour¬ 
ed in Ajudhia (Oudh) itself till they were superseded by the younger 
schools—the Tailtriyas to be found only south of the Nerbudda and the 
Hiranyakesins to be found still further south The Apasthambas are a 
new offshoot of the Taittriyas to be found in the Godavari region: while 
the school of Vajasaney as having spread towards the South-east down the 
Gangetic Valley are now to be found in the North-cast and Central India. 

49 . “ The Yajur Veda resembles the Santa Veda in having been 
compiled for applic >t'on to sacrificial rites only. But while the Sama Veda 
deals solely with one p'*rt ot the ritual, the Santa Sacrifice, the Yajur sup¬ 
plies the toi mular for the whole sacrificial ceremonial Like the Santa 
Veda, it is also connected with the Rig Veda, but while the former is 
practically altogether extracted front the Kig Veda, the Yajur Veda though 
it borrowed many of its verses from the same source is largely an original 
production.”* 2 *) This Veda marks a new epoch in the social evolution of 
the Aryan people “ The relative importance of the gods and of the 
sacrifice in the older religion has now become inverted. Tor while the 
Kig Veda places the gods above all sacrifices, the Yajur Veda places sacrific¬ 
es above the gods. In the one the gods are omnipotent, in the other the 
sacrifice is all in all Tt compels the gods to obey the officiating priest who 
holds them in the hollow of his hand. This Veda represents the cult of 
symbolism in which the form and the formula, the rites and the 
ritual, are held to control all the forces of nature, can secure victory and 
obtain rain.” 


50 . The Yajur represents an age when the office of the piiest which 
was previously purely personal had become hereditary and when not only 
the system of caste had become firmly established but its many sub-divisions 
had become well recognized. It marks a distinct advance in the enslave¬ 
ment of the people in the net work of caste and canonical ceremonies. 

51 . As previously remarked (§ 46) the Sama Veda has no independent 

value, as it consists entirely of stanzas (except only 
Sama Veda. 75) taken mainly from the eighth and ninth books of 

the Kig \ eda and arranged solely with reference to 
their place in the Soma sacrifice. This sacrifice goes back to the Indo- 
Iranian age. Its hymns were chanted by the special class of Udgatri priests 
who performed these sacrifices. It contains 1549 stanzas divided into two 
books called Archtkas or collection of rikh verses. 


(22) MacDonncll, S. L. 180, 181. 


(23) MacDonnell, S. L. no, 181. 
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The Samavedis founded two schools—the Kauthumas and the Rana- 
yaniyas—the one still exists in Guzerat and the other in Eastern Hyderabad. 

52 . The Atharva Veda is the latest of the four Vedas and has attained 

to that position after a long struggle. It is a hetero- 
Atharva Veda. genous collection of spells, incantations, and witch¬ 

craft derived from an immemorial antiquity. As the 
Rig Veda deals with the higher gods so the Atharva is almost exclusively 
devoted to the demons and the lower grades of the spirit world. It teems 
with, charms and cures (24) against diseases/^) death, noxious animals, 
demons wizards, foes, and oppressors of Brahmins, though it also contains 
many spells to secure harmony in family and village life, the reconciliation 
of enemies’ health, long life and prosperity, besides prayers for a safe 
journey and for luck in gambling which was the favourite pastime of the 
Aryan settlers. “ In its main contents the Atharva Veda is more supersti¬ 
tious than the Rig Veda. For it does not represent the more advanced 
religious beliefs of the priestly class, but is a collection of the most popular 
spells current among the masses, who always preseive more primitive 
notions with regard to demoniac powers. The spirit which breathes in it 
is that of a prehistoric age. A few of the actual charms date with little 
modification from the Indo-European period, for as Adalbert Kuhn has 
shown, some of its spells for curing bodily ailments agree in purpose and 
content, as well as to some extent even in form, with certain old German, 
Lattic, and Russian charms. But with regard to the higher religious ideas 
relating to the gods, it represents a more recent and advanced stage than 
the Rig Veda. It contains, indeed, more theosophic matter than any of 
the other samhitas. For the history of civilization it is on the whole more 
interesting and important than the Rig Veda itself.” <j) But the lawyers 
of the day condemned this Veda as calculated to compass harm to the 
enemy by its sorcery. Its practices were consequently pronounced impure 
and on that account the Veda itself was regarded as inferior to the other 
Vedas. Such was the view of Apastamb (;i > and Vishnu(3> though many 
others thought it as a powerful weapon of the Brahmins against their 

enemies. (4) 

The Atharv Veda is really a cyclopaedia of medicine and charms, 
though blended with it are a miscellaneous collection of the then current 
folklore assiduously collected, to which arc added the Brahmanas and the 
Upanishadas, breathing perhaps the loftiest sentiments to be found in all 
the Vedas.<s) 

53 . No description of the Vedas would be complete without a passing 

reference to two supplementary treatises appended to 
Brahman* and them—the Brahmanas< 6 > and the Upanishads. ( ’> 

Upanithad*. The former are ritual text-books explanatory in 

prose of sacrificial ceremonies, while the latter are 
philosophical dissertations intended for a post graduate course of select 


(24) The charms are accompanied by 
the use of appropriate herbs. 

(25) Such as fever, leprosy, jaundice, 
dropsy, scrofula, cough, opthalmia impo- 
tency, fractur.es and wounds, snake bite 
and the bites of other insects and the 
effect of poison, mania and other ail¬ 
ments. 

(1) MacDonnell, S. L., pp. 185, 186. 


(2) II-n-29; 2 S. B. E., p. 169. 

(3) VIII-8; XXXI-7; LV-70. 

(4) MacDonnell, S. L., p. 186. 

(5) Cf. e.g.j IV-16—the hymn to 
Varuna. 

(6) Literally “priestly ceremonies.” 

(7) Literally, Skt. upa near, nishad to 
sit, “ sitting down beside,” i e , confiden¬ 
tial session—secret or esoteric doctrine. 
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pupils at the end of their ordinary term of apprenticeship. The first 
was intended to make the pupil an intelligent priest, the second a thoughtful 
one. These later are known as the vedanta w , i.e., those learnt at the end 
of the Vedas. As the Brahmanas taught the ritual, so the Upanishads 
taught the dogma—the doctrines as to the nature of the Atnia or Brahma, 
the supreme soul Both these appendices are later additions made about 
800-500 B.C. They are more interesting to the student of ethnology and 
metaphysics than to the student of law. Of these Yadnyavalkya is the 
hero of the most important Brahmana called the S a La pat ha Brahmanas or 
the “ Brahmanas of the hundred paths,” so called because it comprises one 
hundred lectures delivered somewhere in Ajudhia. The key note of the 
Upanishads is pantheism. The part of the Veda more interesting to the 
lawyer is that which contains the Dharma Sutras which deal with the 
customs of every-day life. Three such Sutras attached to the Taittriya 
division of the Black Yajur Veda are extant. Of these the most important 
are the Sutras of the Apasthambas to the presently considered (§§ 127,128). 
Next in impoitancc is the Dharma Sutra of Baudliayan (§§ 117-126), which 
appears to be earlier than the Apasthambas. The third such sutra oi 
Himnyakcsin is a branch of the Apastliamba and represented the doctrine 
of Hiranyakeshin’s school founded in the Konkan country on the south¬ 
west near Goa in about 500 A.D. 

54 . The Sutras or legal aphorisms of Gautam (500 B.C.) and 
Vashisth also claim a vcdic connection. Of these the former is composed 
in prose while the latter is not available to the student. A bald manuscript 
text without the explanatory commentary is stated to be extant to preserve 
the views of the Northern India schools. It is composed partly in prose 
and partly in verse, and has been translated in “ The Sacred Books of the 
East.”6>> 

55 . From their very nature the Vedas cannot be expected to contain 
any legal precept, nor in fact do thc> contain any They may, therefore, 
be dismissed from consideration. But the following ethnological facts 
dcducible from them are interesting to the lawyer presenting as they do a 
vivid portrait of ancient manners which constituted the then laws, regulated 
the lives of the people and which are the parent of all laws of the present 
day 

56 . An examination of the four Vedas brings to light the following 

facts. Ihe oldest of them all, the Rig Veda, was 

Vedic Society. composed when the Aryan immigiants had settled 

down in the Punjab and had reached as far south as 
Ambala. They were struggling for mastery of the Gangetic plain which 
they obtained b> the time the Atharv Veda was composed. It mentions the 
Provinces of Magadh (Behar) and the Angas (Bengal). The Rig Veda 
mentions “the-five tribes” which though in political alliance with one 
another did not ahvays preserve their amity. The tribe was the political 
unit scattered over a number of settlements comprising an aggregate of 
villages and ruled by a king, who was ordinarily hereditary, though occa¬ 
sionally elected by the districts of the tribe. There were no taxes the king 
being maintained by voluntary offerings by his people. The basis’of Vedic 
society was the patriarchal family. The Indian patriarch ( Grihafiati) 
wielded the same power over his family as did the patriarch in Rome. His 

(8) Veda-anta —“ end of the Vedas.” (9) Vol. XIV. 
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power was strictly limited by the will of the people expressed in the tribal 
assembly ( Samiti ). As such he possessed no greater power than the pre¬ 
republican Roman King. 

57. The social life reflected in the Vedas is closely analogous to the 
contemporary life of the western settlers. The patriarchal family was 
well established. The father possessed the right to sell or kill his sons. 
The price of a son was a hundred cows. Adoption was legal. So Viswa- 
mitra had adopted Ajigarta who had left his home owing to parental cruelty. 
He adopted other sons as well. Polygamy was practised then as now 
Viswamitra had a hundred sons. Education was confined to the Aryas who 
afterwards comprised the three higher castes. Women were left in 
ignorance. The practice of Sati was common and extolled as the highway 
to heaven/ 10 ^ The education was purely religious. The Aryans were 
harassed by the Dasyas who stole their cattle and plundered their grain. 
They even -stole their women. Life was otherwise simple and uneventful. 
The Arya was religious first and religious last. His government was a 
theocracy. Consequently, his leisure and spare wealth were spent in 
elaborate sacrifices, some of them lasting a whole year. Cattle were killed 
in sacrifice and their flesh eaten. There are traces of the practice of Niyog 
which was common to all ancient Aryan races. 

58. The earlier Vedas contain no reference to any caste. They only 

refer to the Aryas and the Dasyas, the former being the Aryan immigrants 
and the latter the aboriginal natives of the country. The latter are also at 
times described as Shudras. The Vedas were composed when the Brahma- 
nical ascendency over the people had not only become established in 
India* 1 *) but when his lust for pelf and political power had also been grati¬ 
fied. So it is stated in the Rig Veda: “ Breath does not leave him before 
time, he lives to an old age; he goes to his full time, and does not die again, 
who has a Brahmin as guardian of his land, as Purohit. He conquers 
power by power; obtains strength by strength, the people obey him, peace¬ 
ful and of one mind.”* 12 ) Unopposed he conquers treasures, those of his 
enemies and his friends, himself a king, who makes presents to a Brahmin; 
the gods protect him.” They had already obtained precedence over the 
Kshatriya kings: “ The king before whom there walks a priest, lives well- 

established in his own house; to him the earth yields for ever, and before 
him the people bow of their own accord.”*' 3 ) There is a whole class of 
hymns in praise of gifts (called Danstuli) received from princely patrons. 

59. The gods of the Vedic pantheon were the Varun (Rain),* 1 *) Ayni 

(fire), (l s)/Mdra who “is greater than all,”* 16 ) Soma 
Vwlic Religion. the king of the world,* 1 ?) Mitral Aryaman **«>) and 

the other forces of nature; but above them all stood 
the Supreme God whom the Vedic stage invokes as “my father.” “That 
One breathed breathless by itself; other than it nothing since his been.” 
That One breathed and lived, it enjoyed more than mere existence; yet its 
life was not dependent on anything else, as our life depends on the air 


(10) Rig Veda, cited in r. Cole, Mis. 
Essays, p. 116. 

(11) Max Muller's A. S. Lit. 242. 

(12) Rig Veda, IV, 50-7. 

( 13 ) lb. 

(14) lb. II, 2710. 


(15) lb. II, 1-9. 

( 16 ) lb. X- 86 . 

07) lb. IX- 59 . 

( 18 ) lb. I- 162 . 

(19) Rig Veda, I-162. 
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\vhich we breathe. It breathed breathless.” “ Then call Him India, Mitra, 
Varun, Agni ; then He is the well-wingtd heavenly Garutmat; that which is 
One the wise call it in many ways; they call it Agni, Varun, Mataris- 
van.”* 30 ) As Max Muller observed: “Even in the invocation of their 
innumerable gods the remembrance of a God, one and infinite, breaks 
through the mist of an idolatrous phraseology, like the blue sky that is 
hidden by passing clouds.”*-") “ language blushes at such expressions, 
but her blush is a blush of triumph."* 2 - 2 ) 

60 . Hindu Law cannot be understood without reference to 

caste,* J 3) a division of the people into four graded 
Hindu Caste. classes which is determined by their birth and 

remains unaltered through life. Hindu Society 
is divided into two main castes: (1) The Dwijas or twice-born, and (2) the 
Shudras, or the servile people. This distinction is ovserved throughout 
Hindu Law, both ancient and modern. There is often one law for the 
regenerate and another for the Shudra. Hut on many points the former 
are subject to many disabilities from which the latter arc free. In the 
confusion of castes created by the policy of the foreign rulers, who for the 
first time established a secular rule free from the control of the hierarchy, 
the question of caste at times presents difficulties. It is specially so in 
view of the general social upheaval created by the impact of western 
thought and the consequent abandonment by the regenerates of the cus¬ 
tomary rituals, and the claim ot some of the Shudra castes to the position 
of Dwijas. The question ot caste has thus a foremost place in the historical 
survey of Indian Law but it is a subject at once so stupendous and compli¬ 
cated that nothing but only a succinct resume can be attempted here. 

61 . A tribe in its original form is distinguished from a caste by the 

fact that its basis is political rather than economic 
Origin o£ Caste. or social. The members believe that they all have 
a common origin, but what holds them together is 
the community of interest and the need of mutual defence; and aliens who 
are willing to throw in their lot with the tribe are usually freely admitted. 
The Hindu literature both legal and religious, teems with allusions to 
caste from very early times. The Vedas however, contain no reference 
to caste, though it is alluded to in the Purushasukta,<-*0 whirh is consider¬ 
ed, to be a modern intcipolation, and though the earliest Sutras of 
Apastamb and Baudhayan take its existence for granted. Hut caste in 
their time was in a fluid state. They mention only four castes which 
according to the Census Report, of 1921 have now multiplied to nearly 
2,400. In Buima caste is so little known that the Burmese language 
possesses no word for itd-s) w hilc in the extreme west, Mr. Hughes-Buller 
records that when a Hindu in Baluchistan is. questioned about his caste 
he “ will often describe himself by the name of the tribal group to which 
he holds himself attached.”*') It may then be premised that caste, as 
such, is peculiar to the India dominated by the priestly Brahmins. ManU 
traces its origin to the anitna mundi (the supreme soul) Brahma WHb 


(20) lb VI-164, 46. 

(21) A. S. L. 288. 

(22) lb. 289. 

(23) From Port. Castus, pure. 

(24) Rig Veda, X-90. 


(25) 1 Imperial Gazetter of India, Ch. 
6, p. 330 . 


.. 1 Imp. Gazetteer, Ch. 6, p. 330; 
Kislcy s Census Report, 1901, § 851. 
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“ produced by a thought a golden egg,” '* in which ” he himself was born 
as Brahma, who for the sake of the prosperity of the worlds, caused the 
Brahmin, the Kshatriya, the Vaishya and the Shudra to proceed from his 
mouth, his arms, his thighs and his feet and allotted to these their dis¬ 
tinctive duties. The Brahman was enjoined to study, teach, sacrifice, and 
receive alms; the Kshatriya to protect the people and abstain from sensual 
pleasures; the Vaishya to tend cattle, trade, to lend mor. y and to 
cultivate land, while for the Shudra was prescribed the duty ot service of 
the three groups. 

62 . Modern ethnologists trace the notion of caste as bun owed from 
the sacerdotal literature of ancient Persia/' 8 * in which society is divided 
into four classes—priests, warriors, cultivators and artizans. “ The 
conjecturfc is that the relatively modun compilers ot the law books having 
become acquainted with the Iranian legend, were fascinated by its asser¬ 
tion of priestly supremacy, and made use of it as the basis of the theory 
by which they attempted to explain the manifold com pi < xities of the caste 
system.”*' 9 * But whatever maj have been the oiigin of the concept there 
can be no doubt that caste has always been ami remains to this day a 
unique institution of India. it would seem that the fair-skinned im¬ 
migrants through the North-Western frontiers found themselves confronted 
with the aboriginal population of the continent who differed from them in 
colour, physique, religion and customs Of these the difference in colour 
was all in all. 

63 . Indeed, the term Caste is of Portuguese origin having been 
introduced by the adventurers who followed Vasco Da (lama to the west 
coast of India/* 0 * It docs not really signify what the Sanskrit writers 
intended to emphasise by the use of the expression Varnas or colours 
according to which the Hindu society was classified. There can be no 
doubt that this superficial difference between the fair Aryan settlers and the 
dark-skinned aborigines first suggested the classification which, however, 
did not, as was to be expected, at once assume the rigidity which is its 
modern attribute. In this respect while the idea which might have been bor¬ 
rowed from Persia, which in its turn appears to have imported it from 
Kgypt, was adapted to new surroundings and in a form totally absent in the 
country of its birth. For while in Kgypt and Persia the sub-division 
crystallized, the Indian system had its origin in the innate and inradica- 
ble colour prejudice and racial antagonism/-* 1 * of which there is no trace in 
the ancient records of Persia and Kgypt, but of which abundant evidence 
is furnished in the Vedas themselves where the antithesis between the 
white Arya and the black Dasyas had already assumed a suggestive signi¬ 
ficance. Thus a Vedic hymn thanks lndra for having killed the Dasyas 
and “ protected the Aryan colour.”*-*-'* Other hymns contain invocations 
to destroy the black 1/asyas. It would seem that the genesis for caste 
distinction was thus laid in the deep-rooted colour prejudice which has 
at all times animated mankind. 


, B) Spiegel, 
kunde, III, 54-670. 

(19) I Imp. Gaz. Ch. 6 , p. 335. 

(20) Lat. Gastus —purity of breed. 

(21) Risley’s Census Report, §§ 857- 
862. Contra Nesfield (Brief View of 


the Caste System of the N. W. P., 
1885), who traces caste merely ... 
occupation has been conclusively dis 
proved. See Gait’s 1911 Census Report, 
(1913), Vol. I, §§ 490 - 495 - 

(22) III, 34, 9- 
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64 . That the modern Shudra arose out of the Dasyas is equally 
apparent from Vedic texts. For instance, in Vajasaneyi Samhita vve 
read the following: “ Whatever sin we have committed against an Arya 
or against a Shudra .” But this word docs not occur in the Rig Veda where 
however, lndra’s thunderbolt is invoked to protect the Aryas and strike down 
the “ Dasya fiends.” The suh-divisions of the Aryas into the three re¬ 
generate castes is a later development, mainly the result of diversified 
occupations, for there is nothing but laudatory allusions in the earliest sacred 
writings Dasya to the three twice-born castes. The shackles of sacerdotal 
creation become first apparent in the post vedic writings—as for instance in 
the Puranas and the Dharma Shastras. “ Yet in the stage of development 
portrayed in the law books, the system had not hardened into the rigid 
mechanism of the present day. It is still more or less fluid; it admits of 
inter-marriage under the limitations imposed by the rule of hypergamy; 
it represents caste in the making, not caste as it has since been made. 
This process of caste-making has, indeed, by no means come to an end. 
Fresh castes arc constantly being formed. We can trace the origin of their 
evolution. They seem to proceed on the lines followed in the traditional 
scheme. The first stage is for a number of families who discover m 
themselves some quality of social distinction, to refuse to give their women 
in marriage to other members of the caste, from whom they neverthe¬ 
less continue to take wives. After a time when their numbers have 
increased and they hav«. bred woman enough to supply material for a jus 
connubii of their own. they close their ranks, mar-ry only among themselves, 
and pose as a superior sub-caste of the main castfc to which they belong.^) 

65 . The principle upon which the system rests is the sense of 
distinctions of race, indicated by differences of colour, a sense which 
while too weak to preclude the men of the dominant race from inter¬ 
course with the women whom they have captured and enslaved, is 
still strong enough to take it out of the question that they should 
admit the men whom they have conquered to equal rights in the matter 
of marriage. 


66 . But while caste in India has owed its origin to the differentia¬ 
tion in colour, many causes have contributed to multiply it, so that at 
the Census of 1901 no less than 2,300 distinct castes were recorded/*) 
and there can be no doubt that the number now cannot be far short 
of 3,000. The causes that arc stated to have contributed to this appal- 
mg multiplication, are differences due to (t) the tribal groups, (it) 
functions or occupation, (in) sects comprising a small number of castes 
which commenced life as religious .sects -founded by philanthropic 
enthusiasts proclaiming the equality of their followers, (tv) cross¬ 
breeding, (v) racial tradition, ( vi ) migration, as where two persons of 
the same caste migrating to different localities become member'sof' 
distinct castes discontinuing all connubial* connection with each other, 
(tm) changes of custom; to which might be added (wit) language, (ixj 


( 23 ) S. 20 , 17 . 

(24) 1 Imp. Gaz., Ch. 6, p. 336. 

(25) Risky’s Cens. Rep., (1901), 


§ 873 . 

(1) Risley’s Cens. Rep., (1901), 821, 
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the worship of different gods, O) the eating of different food, ( xi) 
other social or religious habit, (xii) pride or prejudice, and ( xiii ) 
totemism. The growth of the caste instinct must have been greatly 
promoted and stimulated by certain characteristic peculiarities of the 
Indian intellect—its lax hold of facts, its indifference to action, its 
absorption in dreams, its exaggerated reverence for tradition, its dis¬ 
tinctions, its pedantic tendency t,> press a principle to its furthest 
logical conclusion, and its remarkable capacity for imitating and adopt¬ 
ing social ideas and usages of whatever origin.”* 2 ) 

67 . The nature and evolution of the institution of caste is thus 
described by Sir Denzil Tbbetson in his Census Report* 3 * on the punjab: 
“ Thus wc see that in India, as in all countries, society is arranged 
in strata which are based upon differences of social or political im¬ 
portance, or of occupation. But here the classification is hereditary 
rather than individual to the persons included under it and an artificial 
standard is added which is peculiar to caste and which must be con¬ 
formed with on pain of loss of position, while the rules which forbid 
social intercourse between castes of different rank render it infinitely 
difficult to rise in the scale. So, too, the classification being hereditary, 
it is next to impossible for the individual himself to rise; it is the 
tribe or section of the tribe that alone can improve its position, and 
this it can do only after the lapse of several generations, during 
which time it must abandon a lower for a higher occupation, conform 
more strictly with the arbitrary rules, affect social exclusiveness or 
special sanctity or separate itself after some similar fashion from the 
body of the caste to which it belongs. The whole theory 
of society is that occupation and caste are hereditary; and the pre¬ 
sumption that caste passes unchanged to the descendants is exceedingly 
strong. But the presumption is one which can be defeated, and has 
already been and is now in process of being defeated in numberless 
instances. As in all other countries and among all other nations, the 
graduations of the social scale are fixed; but society is not solid but 
liquid, and portions of it are continually rising and sinking and chang¬ 
ing their position as measured by that scale; and the only real 
difference between Indian society and that of other countries in this 
respect is that the liquid is much more viscous, the friction and inertia 
to be overcome infinitely greater, and the movement, therefore, far 
slower and more difficult in the former than in the latter. The fric¬ 
tion and inertia are largely due to a set of artificial rules which have 
been grafted on to the social prejudices common to them in the centre 
of the Punjab, while they can now hardly be said to exist on the 
purely Mahomedan frontier; and I think that we shall see a still more 
rapid change under the influences which our rule has brought to bear 
upon the society of the Province. Our disregard for inherited 
distinctions has already done something, and the introduction 
of railways much more, to loosen the bonds of caste. It is extraordi¬ 
nary how incessantly in reporting customs, my correspondents note 


„ ( 17 ) Gibbon’s Decline and Fall of the Roman Empire, Ch. 45, (Virtue’s Ed) 

Vol. II, pp. 128, 129. 
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that the custom or restriction is in fact dying out The 
liberty enjoyed by the people of the Western Punjab is extending 
to their neighbours in the east and especially the old tribal customs 
■are gradually fading away. There cannot lie the slightest doubt that 
in a few generations the materials for a study of caste as an institution 
will be infinitely less complete than they are even now. 


68 . “ Thus, if my theory be correct, we have the following steps 

in the process by which caste has been evolved in the Punjab: (1) 
the tribal divisions common to all primitive societies; ( 2 ) the guilds 
based upon hereditary occupation common to the middle life of all 
communities; ( 3 ) the exaltation of the priestly office to a degree un¬ 
exampled in other countries; (4) the exaltation of the 

levitical blood by a special insistence upon the necessarily 
hereditary nature of occupation; the preservation and 
support of this principle by the elaboration from the 
theories of the Hindu creed of a purely artificial set of rules, regulating 
marriage and intermarriage, declaring certain occupations and foods 
to be impure and polluting, and prescribing the conditions and degree 
of social intercourse permitted between the several castes. Add to 
this the pride of social rank and the pride of blood which are natural 
to man, and which '.lone could recorcile a nation to restrictions at 
once irksome from a domestic, and burdensome from a material point 
of view, and it is hardly to be wondered at that caste should have 
assumed the rigidity which distinguishes it in India.” 


69 . The Vedas<4> contain frequent references to the Ary as who 
contrasted with the dasyas and in the oldest of them the word 
“ Aryapatni ” is used to designate the wife of an Arya as distinguished 
from “ Dasa Patni,” “ the wife of a Dasa.” Rut of course at this 
time caste had not become established. As soon, however, as it began 
to be recognised, the term Arya became transferred to the three upper 
castes, vis., .Brahmins, Kshatriyas, and Vaishyns who were admitted 
into the innerfold of Hinduism, the rest of the Hindus being designated 
Sudras and all non-Hindus as Mlechrhas—a term which occurs in 
Manu in vchich they are described “as those who speak barbarously.”^ 
Manu calls Tndia “ Aryavarta ” or the land inhabited by respectable 
people. 


70 . He calls people belonging to the three upper castes as 
D-rnjas or twice-born, but he does not refer to them by the term 
“ Aryas ” or “ Hindus.” The Aryan fugitive from the arid plains and de¬ 
cimated crops was spoil-bound by tlm sight of the mighty Indus 
lushing down in torrential stream which he commemorates in one entire 
hymn.He called it the “Sindhu ” (Skr. for river) par excellence. ’It 


(4) MacDonnell, in his Sanks. Lit., 
thinks “Ayrans" means “kinsmen” as 
opposed to “ Dasyas ” or “ fiends ” also 
called “Anaryas” or “ non-Aryan*” 


). 152. 

( 5 ) Manu, Ch. 2, v-21. 

(6) lb . Ch 2, vl 22 . 

(7) Rig Veda, X-15. 
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was the western natural boundary of the Aryan settlement. It was 
corrupted into “Indus ” by the other nations of antiquity and the Greeks 
called the land of the Indus as “ India.” The Persians corrupted it into 
» Hindu ” a term which was at first used to designate the land and 
not its people. Later on the term “ IIindusthan,” (a ) more correctly des¬ 
cribed the country/ 8 9 ) while the term “ Hindu ” became attached to 
its people/ 10 ) 

71 . The term “ Hindu Law ” is consequently comparatively new. 
In the classic texts the term “ Hindu ” is not to be found. It appears 
to have been introduced by the Persian invaders who called India 
" Hindu ” and its residents “ Hindus.” The Vedas refer to the new 
settlers in India as Aryas—a word which bears a close etymological 
affinity to the Zend Arya, both derived from the Sanskrit word Ar, the 
earth, (,,) which gives the term Arya the meaning of one ploughing the 
earth, a landholder or a settled farmer a? distinguished from a nomadic 
wanderer. The term is used in later Sanskrit to mean (me belonging 
to a good family. As some of the Aryan emigrants settled down in 
Persia that country was given the name of Iran, and the same element 
determined the name of Armenia. In the Zend the term “Arya” is 
used to describe the people and means venerable/'*) 


72 . The first written characters devised by the Hindus were the- Deva- 
nagri alphabet adopted from the Hebrew script which 
The Script of the in its turn was an adaptation of the Egyptian hiero- 
H!ndu *- glyphics. It is difficult to judge with any measure 

of certainty when writing first became known ill 
Tndia. The earliest written records do not go back beyond the 9th or 10th 
century. Rut from the fact that writing was made on Bhoj leaves or birch 
bark and these material are perishable, shows that the scarcity of earlier 
records does not prove that writing was then unknown. At first it was 
naturally known only in the towns, hence the word Nagari^3) while the 
prefix Dev is merely euphemistic and intended to emphasize that it was the 
script of the gods. 


73 . Archieologists compute the date of the introduction of writing in 
India at about the third century A.D. It must have taken several centuries 
for the script to become settled and sufficiently popularized to embody the 


(8) From Hindu and Skr. sthan, 
abode. 

( 9 ) The term " Hindustan ” more 
appropriately applies only to that part of 
the peninsula which lies between the 
Himalaya and the Vindhya ranges, 
which is the Aryavarta of the classic 
Hindu writers (Vashishth, 1-8, 9, 14 S. 

B. E, 2). 


(10) MacDonnell, Sankr. Lit., pp. 140, 
*41- 

(n) Lat. Aro, to plough, which occurs 
in all Indo-European languages. 

(12) MacDonnell, in his Sanskrit Lit., 
thinks “Aryans” mean “Kinsmen" as 
opposed to “ Dasyas ” or fiends,” also 
called “ Anaryas ” or “ non-Aryans,” p. 
152. 

(13) From Skt. Nagar —town. 
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floating matter which was recorded in the memories of generations of profes¬ 
sional reciters whose duty it was to remember and recite the sacred classics. 
Max Muller thinks that the end of the nemonic Sanskrit literature marks 
the birth of the Sutras (or aphorisms) to which all the earliest Smritis, 
such as those of Manu, Apastamb, Baudhayan, Vashisth and others were 
reduced. The advent of writing tended to fix the texts of the early scrip¬ 
tures but the old difference between matter of which the form and substance, 
and of that of which only the substance was reserved still remained, and 
has in fact become stereotyped in the history of Sanskrit literature. At 
all this period usage was slowly growing up and modifying the established 
practices. And with the invention of writing the literature grew apace, 
necessitating its classification and codifications. This may be called the 
third stage of Samhitas or compilations of which the first fruit was the 
Dharam Shastras which were merely codified treatises dividing the subject 
into three parts, that is those which dealt with rituals, duty, and penances. 

74 . The transition from the age of Samhitas to that of commentaries 
was a natural one. As the Samhitas tended to crystallize the law, the com¬ 
mentaries tended to enlarge it. All these constitute the Codex Juris of 
Hindu Law of which the tollowing tabular statement is an attempt to fix 
both their age and place in the Corpus Juris of Sanskrit Lawd'4) 

75 . The table gives a short synopsis of the works ordinarily r egarded 
as the source of Hindu Law. There arc no certain data to ascertain their 
date, and even as regards their order, scholars differ. From internal refer¬ 
ences, Mandlik places the leading Smntis in the following older:— 

Mandlik’s Order of Smritis. 


Manu 

Apastamb 

Atri 

Prajapati 

Gautam 

Harit 

Vyas 

Yadnyavalkya 

Vusishth 

Yama 

Katyayan 

Sankha 

Parasar 

Bhrigu 

Brihaspati 

Narad 

Usanas 



76 . But in view of the fact that nayies such as Manu, Gautam Vyas 
and the rest did not signify the same person, being assumed by several 
writers at various epochs whose works are now not all traceable, internal 
evidence is by no means a reliable guide for determining order The 
ensuing table is an attempt in the same direction:— 


(14) Six systems of Indian Philosophy, p. <>. 
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Name of the work. 


Name of author. 


Probable 

«ge. 


Remarks. 


/.—The Shrutis or the Vedas. 


4 


Rig Veda — 

Vyas (nominally 
but really by 
various writers) 

1300 B. C. 

Sama Veda (1549 


1000 B. C 

stanza). 



Yajur Veda (0) 

Katyayan 

1000 B. C. 

black, ( b ) white 



Atharva Veda ... 

- 

800 B.C. 


“Rig-Veda” lit. "The Hymn 
lx>ok,” from Skt. Rtk hymn 
and Ved (Lat. Video) to 
know 

There was originally only one 
Veda. Vyas is said to have 
divided it into four portions. 

The Rig Veda is the oldest 
The Sama contains hymn 
taken from the Rig while 
the two Vedas are its inter¬ 
mediate redactions. 

It is a moral and religious 
Code. No legal value. Ori¬ 
ginal prose-work lost. Metri¬ 
cal abridgment extant. Cited 
in Apastamb, Gautam and 
Vashishth. From internal 
evidence this Veda appears 
to have been composed while 
the Aryan immigrants had 
settled down in the Punjab 
in the neighbourhood of 
Amhala and were still strug¬ 
gling for mastery over the 
people of the Gangetic plain. 
(See MacDonnell’s History 
of the Sansk. Lit pp 141, 
142). 

Sama contains hymns for sac¬ 
rifices, while the Kig Veda, 
which is the foundation of 
them all, contains mainly 
hymns and prayers to the 
defied forces of Nature, such 
as the Stitt, Moon, Wind, 
Fire, Tndra, Mitra, and the 
like All the Vedas have 
two treatises supplemental 
to them called the Brah¬ 
mans (which are ritual text¬ 
books written in prose) and 
the Upanisliads which deal 
with metaphysics. 

Probably composed near Am¬ 
hala, the Yajur near Kuru- 
kshetra near Delhi. 

Yajur Veda is white ( Sukla ) 
or clear, i e., free from ex¬ 
planatory text, and black 
( Krishna ) because inter¬ 
spersed with explanatory 
matter. 

The Atharva Veda contains a 
collection of charms and 
cures. 


H. C.—3 
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Serial 

ho. 

Name of the \ 

irorlc. Name of author. 

Probable 

age. 

5 

(Jpanishads 

-JVyas 

f 

160O B C. 



I 1 I 

/ / . The Smritis. 


Was the text 800 B. C. 
book of the 
Manava School. 


Harit: a teacher 850 B. 
of the Black 
Yajur Veda. 


Gaulam: a teach- 750 B. C 
er of the Sama 
Veda School. 


. Yajur Veda School 650 B. C 


- Yajur Veda School s oo B C. 
Author's patrony¬ 
mic “ Apastamb ” 
probably a native 
of the “Andhra" 

Province of 
South India. 


II [Hiranya Kesin 


No legal value. Original 
prose-work lost. Metrical 
abridgment extant. Cited in 
Apastamb, Gautam and Va- 
shisth. 


There are four versions of 
Manu ie., (1) Bhrigu San- 
hita. (2) Narad, (3) Brihas- 
pati and (4) Angiras. In 
sanctity the work is regard¬ 
ed by the Hindus as next 
only to the Vedas. 

In this and subsequent entries 
up to No. 11 the name of 
the work is the “Stnriti" of 
the authors mentioned in the 
second column, though for 
the sake of shortness the 
works are now so called; 
c g , Shakespeare-meaning 
Shakespeare’s work. The 
only version of Harit avail¬ 
able is that translated by 
Manmath Nath Dutt. It has 
no legal value, being entire¬ 
ly devoted to rituals. 

Cited lioth in Baudhayan anil 
Apastamb Gautam cites 
only “ many ” and “ some " 
without name showing that 
though old, there were older 
Smritts Gobindaswami the 
commentator of Baudhayan 
says that Gautam was the 
text-book of the Chhandogas 
or followers of the Sama 
Veda. Translated in 2 S. B. E. 

Translated in 14 S. B. E.,' Pt. 
2 as to age see lb Intr. p. 
XXIV. Govindaswamin has 
written a commentary on this 
Smriti. 

See 2 S. B. E. Intr. Apastamb 
XVIII. The whole Smriti 
is translated in that volume. 
The school of Apastambs 
flourished in South India 
(ie., India south of the Ner- 
hudda river—both the Bom¬ 
bay and Madras Presiden¬ 
cies.) 
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e of the work. Name of author. 1 


Composed in Nor¬ 
thern India for 
followers of the 
Rig Veda School. 


Translated in 14 S. B. E., Pt. 
2. Probably named after 
Vashishth, a Rishi mention¬ 
ed in the Rig Veda. Exist¬ 
ing text, probably a restora¬ 
tion. 


.... Text-l»ook of the 
• Katha School of 
the Black Yajur 
Veda: was pro¬ 
bably composed 
in the Punjab. 


15 Katyayan .. 1 

16 Kasyap .... I 

17 Usanas Sutras ] 

Budha. J 

18 Bhrigu Sanhita 

Katyayan. 


Author’s name un¬ 
known, but from 
Mithila, capital 
of Tirhut. 


.100-400 Hate relates to the existing re- 
B. C. cension Has 160 slokas in 
common with Mamt, with 
which the original work was 
intimately allied By subse¬ 
quent editing, the work has 
been altered out of recogni¬ 
tion. A commentary on 
Vishnu called Vaijayanti 
was composed by Nanda 
Pandit of Benares (in 1622 
A D.) He is also the 
author of the wellknown 
work on adoption called the 
Dattak Mimamsa. 

— All fragmentary extracts from 
larger works. Of no legal 
value. 


200 A. D 1 * * s tlie °ld cst of the memo¬ 
rial laws. Though much of 
the work is absolute the 
pious explain it away on the 
ground that it was not 
written for Kali Yug. 

350 a. D. Contains 1,009 slokas. Probab¬ 
ly based on a Dharam Sutra 
of the Vajasneyi priests 
following the white Yajur 
Veda, but its third section 
is unmistakcably connect¬ 
ed with the Black Yajur 
Veda compiled by a follower 
of Yadnyavalka (Mandlik’s 
Hindu Law, Tntro., li). This 
work is better known in its 
annotated edition by Vidya- 
neshwar called the Mitak- 
shara (1150 A. D.). See 
Ppst. Yadnyavalka's insti¬ 
tutes have been translated by 
V. N. Mandlik in his Hindu 
Law (pp. 157-274). Yadnya¬ 
valka like Janak is not the 
name of any person but is 
rather the title or surname 
of a class (Mandlik, Intr., 
ii). 
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No. 

Name o£ the work. 

]- 

j Nam-- of author. 

Probahlr 

a K e. 

Remarks. 

21 

Narad 

Narad 

400 A. D. 

Contains 12,000 slokas. First 
to limit Dharam to law. 
Complete work extant and 

22 

Brihaspati 

Brihaspati 

=;oo A. D. 

Only fragments extant. His 
enlightened views on the sub¬ 
ject of women’s rights and 
the advanced character of 
his teaching generally mark 
a distinct advance on Narad. 
Translated in 33 S. B. E. 

23 

\ngiras 


1000-1100 
A. D. 

Secondary redactions being 
abridged compilations from 
earliest works. Incomplete 
and of no legal value, An- 
giras translated by M. N. 
Dutt. 

24 

Atri 


■“ 

Translated by M. N. Dutt. 
Mandlik places Atri next 
only to Manu. 

25 

2b 

27 

Daksha 

Dcvala 

Prajapati 



Do. 

28 

Yania 




2Q 

30 

Likhii 

Vi ihaspati 



Translated by M N Dutt 

31 

Vyas _j 

Veda Vyas 


Translated by M. N Dutt. 
The author was a hermit 
resident in Benares Vyas v. 
t Mandlik places Vyas next 
to Gaulam and before Va- 
shishlh, Katyayan, Parasar 
and Brihaspati 

32 

33 

Sankha 

Sanka Likhit 



Translated by M N. Dutt. 

34 

Vridha Satatap 



Translated by M N Dutt. 

35 

36 1 

37 

Farasar 

A svalayan 

Brihat Shaunajt 

A Vaishnava fol¬ 
lower of the 
P.aitianuja sect. 


Enlarged edition, Contains 
3.300 slokas against 581 or 
592 of the older book. 

38 

Sankhyayan 



Translated by M. N. Dutt. 





. 
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No. 

Name of the work. 

Name of author. 

Probable 

| Remarks. 



III. — Pious Forgeries. 

39 

Vrihat llarit 

■ A Vaishnava fol- 
| lower of the 
i Ramanuja sect. 


Forgeries of the Vaishnavas 
propounding their doctrine** 
under old honoured names 

40 

Gautam 



Do. 

41 

Vashishlh . . 



Do. 

42 

Apaslamb, the 

second Amarta. 

1 


Do 


IV. Commentaries on Manu • 


43 

44 

45 

46 

47 

48 


Medhatithi 


900 A D 

I tharmdhar 



Govind Raj 



Bharuchi 

I.ost 


Srtkar 

Lost 


Kulluk Dharma- 
sar 

Kulluck Bhatt of 
Benares 

1400 A D 


Is a mere plagiarism of Gobind 
Raj, a commentator of the 
I2th century.. 


Was a native of Gour in Ben¬ 
gal but migrated to and lived 
in Benares. Sir William 
Jones printed it with his 
translation of Manu and 
commends it in his preface 
“ as the shortest, yet the 
most learned, the deepest, 
yet the most agreeable com¬ 
mentary ever composed on 
any author ancient or mo¬ 
dern, Europeon or Asiatic,” 
(p. xvii). 


V. Commentaries on Narad. 

49 | Ashahaya’s Narad Ashahaya I I Only a recast by Kalyan Bhati 

Bhashya j preserved. The original is 

] ; lost See Narad, 33 S. B. E., 

I Intr. xix-xx. 


VI. Commentaries on Yadynavalka. 


50 

Visvarup 

- 



51 

Mitakshara . . 

Vidyaneshwar 6 

11 SO A.D. 

There are numerous commen¬ 
taries upon this commentary, 
such as Subodhni by Visvcs- 
wara Bhatt and Balain Bhatt 
Tika by Laxmi Devi Paya- 
gunde. 

52 

Aparak 

i 

Aparark or Apara- 
ditya Dev. 

1187 A n 

Author belonged to the Kon 
kun branch of the princely 
house of Silaras. 
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Dayabagh — 

Jimutavahan . . 

1400 

Daya Vibhag 

Madhav 

1450 

Sarasvali Vilas 

Pratap R u d r a 

l\o. 

King of Oris»a. 

1500-1524 
A. D. 

Vivad (Jhandrika 

Kar.* Vira 

1550 

Vivad Ratna 
Kar. 

Chandeswar 

Tknkur 

1550 

Vyavahar 

Mayukh. 

Nilkanth 

1600 

Vitumitrodai . - 

Mitra Misra — 

1700 

Kalpa Taru — 

Lakshmidhar 

1130 

Vivad Chinta- 
mani. 

Vachaspati 

Misra.' 

--- 

Vyv-ihar Chinta- 
mani. 

Vachaspati 

Misra. 

— 


Is a chapter on inheritance 
of the work “ Dharma 
Ratna,” which is not a 
commentary on any work 
but is a Digest of laws. 
There are several com¬ 
mentaries on this com¬ 
mentary, that by Srinath 
Aeharya being consi 
dered the best. Other 
commentaries are those by 
(i) Sri Krishna Tar 
kalankar; (2) Achuta 
Chakravarti; (3) Mahes- 
war. 


Of authority in Orissa. 


Pror.ably based on Parijil 
eifed in Rattiakara and 
other early works. 

“Mayukh” (iV., ray of 
di/ision). The work was 
composed by Nilkantha 
Dcshasth Maratha Brah¬ 
min born in the Benares, 
under the patronage of a 
Prince Bnagwant Deo 
also surnamed "Yuddha- 
shur ” (“ brave in battle ”) 
of the Ser.ger clan of 
Rajputs who rules over 
the town of Bharcha near 
the confluence of the 
Chainbal and the Jumna 
<W: and B. H L, 3rd 
Ed., 20. 21). 

The work was composed by 
order of Mir Singh, a 
Bundcla King of Orchha 
who murdered Abdul 
Fazl,- the author of Aim 
Akbinri, and a minister of 
Akbar. 
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77. The Smritis follow the tripartite division, of the Vedas (8 > 

_ . | but their three parts deal with three branches of 
Sk««tnc oci» Dharma or duty, vis., (1) Achar ( i.e ., ceremonies), 
" ° 1 ¥ ' (2) Vyavahar i.e., Social duty which includes legal 

obligations) and (3) Prayaschit (i.e., expiation). The society assumed 
and commended throughout including the Mitakshara is a society in 
which wealth counts for nothing and life of religious asceticism is all in 
all. All Hindu philosophy is pessimistic. Life is not a gift but an 
ordeal. It cannot be enjoyed but must be endured. Life is an evil and 
in the' cycle of years the present age is the worst. The end of life is 
the end of all worldly torments and a step hastening to Nirvan or 
cessation of reincarnations and an absorption into the Divine Spirit 
which is the be all and the end all of existence.**) It is the Supreme 

beatitude.To quicken this state what is required is the practice 

of austerity. 

78. The love of life prolongs life. Its prolongation lengthens 

the span that separates it from Nirvan. Life is an illusion (Maya). 
Who cherishes an illusion ? The Aryan is, therefore, enjoined to divide 
life into four stages as a compromise between this stern doctrine and 
his mundane attachments. An Aryan boy is on birth no better than 
a Shudra. Before reaching a certain age he must undergo the 
Upanayan< ,2 > ceremony which makes him a twice-lwnn. He must then 
study the Vedas under his Guru. His pupilage lasts till then after 

which he attains the status of householder. As such, he must strive 

for and- accumulate no wealth. He must marry but the purpose of 
marriage is merely to raise a male offspring. For the rest he must 
adhere to, and perform his appointed duties: “ Sacrificing, studying, 

and giving alms are appointed for the Vaishyas and Kshatriyas, and 
to the Brahman there are in addition receiving gifts, assisting others 
to sacrifice and teaching the Vedas. To the Kshatriya is ordained the 
protection of their subjects as the chief duty, for the Vaishya lending 
at interest, agriculture, trade, and tending cattle are laid down. For 
the Shudras is laid down the service of twice-born (as the chief duty), 
or ‘ if he cannot thereby earn his livelihood he may become a trader, 
or studying the benefit of the twice-born, he may assist by various 
mechanical arts.”* ,3) Even these circumscribed duties he could not 
perform for long: “ When the father of a family perceives his muscles 
become flaccid and his hair gray and sees the child of his child, let 
him then seek refuge in a forest.”* 1 *) Manu then particularizes the 
life this hermit is to lead in the forest till he can get rid of life by 
torments and tortures, privations and self-denials, and even suicide if 
afflicted with any incurable ailment, when he should “ advance in a 
straight path towards the invincible north-eastern point feeding on 
water and air till his mortal frame totally decay, and his soul 


(8) Divided into three parts, vis.,-. 
Samhita, Brahmana and Aranyak. 

(9) Manu, VI-61; Ch. XII-1.126. 

(10) Manu, VI-31. 33 ; XII-1-126. 

(11) Manu,-11-38; Yadnyavalka, ■ 37; 
Brahmin before his 16th year, Kshat¬ 


riya up to his..22nd year and Vaishya up 
to his apb year. 

(12) Lit. Going near—Skt. Upa' near, 
Nayon to go, i.e., going near his 
spiritual preceptor. 

(13) Yadnyavalka, 118, 120. 

(14) Manu, Ch. VI 2. 
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become united with the Divine Essence.”* 1 *) The young Aryan becomes 
a householder from sheer necessity. He must leave that state 
ns soon as he has begotten children from choice. Even as a house¬ 
holder he must abjure wealth. His grain store should be sufficient to 
last only for a year. If it exceeds that limit lie must spend it on 
sacrifices.* 16 ) In this scheme of fife, this world, its pleasures and 
passions, its occupations and attachments, play a very subordinate part 
and legal obligations necessarily share the same fate Ev<m a casual 
glance at any Smriti will show that rituals loom large in the author’s 
eye who adverts to legal matters as merely necessary for the guidance 
and government of the family. 

79 . Now this ideal of Aryan life has long since become obsolete. 
The scanty wealth comprising a few pots and pans, a few cattle and 
a little grain which was all that the Aryan householder was commanded 
to possess and for the disposal of which a few rough and ready legal 
rules were laid down is a striking anachronism in these days of grow 
ing industrialism and the vast accumulation of wealth, lie has shaken 
oft the rituals which fettered his enterprise in the days of Brahmanic 
supremacy because they were a part of his religion as to which the 
Government is pledged to be neutial. 

80 . Hut in administering the law it has by its declaration of 
following the sacred texts given them an importance which they had 
never before possessed and it has stereotyped a system and stunted 
its growth, which though slow, was yet steadily growing. Hut now 
like the law of the Medes and the Persians the laws of the Hindus 
change not. The joint family has all but ceased to exist, but all the 
archaic rules relating to the joint family still apply. One brother 
earns the money, and the rest share his earnings, for the fiction of 
co-parcenership still dominates the courts. 

Ill 

81 . These books refer to a state of society which has long since 
passed. The head of the social order was then a Kshatriya King who 
held autocratic sway over his people tempered only by the sacred 
laws which his Hrahmin courtiers propounded to him. The people 
themselves were intensely ignorant, contented and for generations 
pledged to believe in the Divine Right of Kings. The society was roughly 
divided into the four main castes sub-divided into numerous sub¬ 
castes and each caste was content to pursue its own preordained task, 
any aberration from which would he sharply corrected by the King, 
who as palria parens, was unqueslioningly entitled to interfere not 
only in the matter of public duties but also in the domain of domestic 
rights. There was one law for the twice born, another for the 
Shudra, who were, however, allowed a latitude denied to the Aryan 
colonist. 

82 . The profession of law, as old as European history was yet 
unknown. The Brahmin priests were still the sole repositories of all 
knowledge, secular and divine.' They were the sole writers of the 
text books in which we find a curious blend of religious moral and 
legal precepts. Their tripartite function which the Roman jurists had 

(15) Manu, Ch. VI 31. (16) Yad. 124, 125. 
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so clearly defined was yet unadumbrated in the Dharm Shastras. 
There was no collection of precedents and no enunciation of their 
ruling principles. The only factor which broke the monotony of the 
traditional teaching was the slow moving custom. If introduced some 
slight variations in the sacred ordinances which were at times con¬ 
demned as dangerous innovations, but often conceded as adapted, to 
a degenerate age. 

83 . All the Dharm Shastras, were of course, composed in 
Sanskrit, and memorized by professionals, and after the invention of 
writing they were copied by hand. Sanskrit was never the spoken 
language of the people. So the sacred writings were sealed books to 
than to whom they were primarily addressed. In case of difficulty 
and doubt the litigant had to consult his priest who was their philo¬ 
sopher, guide and friend. The texts being in manuscript, which sometimes 
differed- at other times the difference was designed. But the people 
were comparatively poor, their st ikes were not large, nor their sense 
of wrong acute, and their means of redress wanting. So the ipse dixit 
of the doctors of law or of the King sufficed to quell all doubts and 
quiet the complainant. 

84 . With the long lapse of time the society has completely 
t hanged. Only the Dharm Shastras remain unchanged. Their defi¬ 
ciencies to suit the present age will be self-evident if regard is had 
to the following facts; (1) They are written in Sanskrit and are 
therefore, accessible to the majority ot lawyers only in translations; 
(2) even those versed in Sanskrit cannot understand them—because (3) 
they differ in texts, (4) and the texts are couched in loose language, 
(5) giving rise to endless logomachies; (6) they are deficient on many 
points, (7) and blend precepts which are legal with those that are merely 
moral, (8) further adding to the confusion, as it is not always easy 
to sort out the two; (9; in their anxiety to ascribe every change as 
sanctioned by the venerable sages of the past, an extremely artificial 
code of construction has been engendered which ascribes to the plain 
words meanings which would turn the venerable sages in their graves; 
(10) the texts are sometimes contradictory and it is easy to find 
texts in support of almost any proposition of law; (11) devout lawyers 
anxious to preserve the law of the golden age sometimes see visions 
and dream dreams as any matter of fact lawyers with no preconcep¬ 
tion will easily testify to; (12) taken at in all, the laws are a thousand 
years old and obsolete, and wholly unsuitable to a progressive nation. 

85 . It is often said that the Hindu Law is the Shastric law and 
a part of the Hindu religion. But this law is not only a figure of 
speech. The law enforced by the Court is by consensus of the Courts 
the law expounded in the Mitakshara supplemented by the Mayukh 
in Bombay, the Dayabhag in Bengal, the Smriti Chandrika in Madras 
and other local and special law works—all of which were written by 
Hindu savants who did not even claim to be inspired, nor are they 
popularly classed as otherwise than lay authors. In this sense Hindu 
Law has been already secularized though the deep rooted prejudice 
of the people still clings to the vain belief that their laws are divine. 
The ensuing analysis will make it abundantly clear how little this 
faith is justified. 
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86. But while the classical works do not expressly refer to Hindu 
or Hindu Law, they assume that their tenets are addressed to the people 
of India who would now be classed as Hindus. As such, they divide 
society into two, and later on into three main subdivisions. While the 
mediaeval law books freely refer to the four main castes and other 
mixed castes, still the main division between the Dwijas and the 
Shudras marks the broad division to which references throughout 
occur. And this distinction is naturally reflected in the modern cases. 
But the ancient Smritis afford ample materials for the ethnographic 
suivey of the people and guide the course of their social evolution with 
which their laws and practices are naturally interwoven. A historical 
survey of their leading principles is therefore here attempted. It will 
shew how modern ideas with which the Hindu lawyer has to make 
himself familiar have their roots lying imbedded in the social structure 
to which reference becomes often necessary in order to understand the reli¬ 
gious symbolism which at times confuses a purely lay mind. 

As has been stated before, Hindu Law is in essence a purely 
religious law. Like the laws of other modern nations it has never 
been secularized and its progress has in consequence been retarded. 
But so long as the Smritis are theoretically our sole repository of law a 
reference to them must be made, and some acquaintance with them 
will give a historical conspectus of a complex subject in which Lhe old 
cannot always be reconciled with the new. 

87 . All these Smritis possess some common characteristics. In 
the first place, none of them possesses any legislative sanction. What¬ 
ever authority they may had was derived from the fact that they all 
professed to be the divine law revealed to some favoured sage, who 
passed it on to the mortals for their guidance and salvation. The 
Code of Manu was thus revealed by Brahma himself—to “ Manu 
sprung from the self-existent Being, M <'s) and Narad is .one of his 
favoured Rishis to whom he had revealed his great Code.< ,6) The 
second point common to all the Smritis is the recognition of the four 
castes and the division of society into the Dwijas and the Shudra«- the 
former comprising the Brahmins the Kshatriya and the Vaishya castes, 
who were all Aryan Settlers while the labourers and the rest were 
relegated to the Shudra or the servile caste. The third point is that 
all the law books are professedly Dharm Sliastras or books on religious 
duty, and the concept law as distinct from religion is nowhere 
even faintly adumbrated. As such, the books blend religious and 
moral precepts with those purely legal and it is at times not easy to 
say whether a precept is mandatory or hortatory. Fourthly, while 
the several works are separated by a thousand years they all speak 
of the same immutable divine laws cite the same aphorisms and repeat 
the same customs, though many of them had long ago fallen into 
desuetude. But where they have become intolerably out of date they 
are dismissed with the comment that they are unsuitable to “ Kaliyug ” 
or the present age. But at times this is attained by having 
recourse to a more disingenuous subterfuge.- The change is ascribed 
to the authority of an imaginary ancient sage described as Vridh (old) 


(15) Manu 1-58. 


(16) Narad, Preface (23 S. B. E. 1). 
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dr Vrihat (senior) or Laghu (junior), Manu, Yam, Parasar, Shatatap 
or Yadnyavalka or some other similar sage of repute. No Smriti 
miirrors its contemporary age, no Smrithikar has the courage to im¬ 
prove upon the views of his predecessor. If he is constrained to stray 
from the path sanctioned by hoary antiquity he makes an effort to 
disguise his dissent either upon the authority of a mythical sage, or by 
taking liberties with the text, or by its forced and at times absurd 
construction. The long logomachy which characterizes some of the 
later commentators in their vain effort to reconcile the past with the 
present is even characteristic of the writers of the age not yet past, 
in which the people revere and imitate the past despising themselves 
and the age they live in as one of progressive degeneracy and decay. 

88. This frame of mind accounts for the persistence of caste— 
an institution whose pernicious influence' upon the history of Aryavart 
has been so destructive of its national solidarity. The dissolving forces 
let loose by the advent of western education have undermined its 
potency, but the avowed religious neutrality of the governing power 
has tended to perpetuate its influence far beyond the immediate pur¬ 
pose of its institution. And so long as Hindu Law remains a part of 
the religious law of the people, caste must continue to play its part in 
moulding their destiny, and the first step that appears necessary in 
the reform/s of Hindu Law is to remove it from the control of the 
Shastras and place it in the hands of the Legislature. 

89 . This is easily possible if the Hindus will realize the elementary 
fact that law is distinct from religion, and while the one is human 
the other is divine, and the revision of the one must be necessarily entrusted 
to human agency. However, we must take the law as we find it, and 
the following synopsis of the leading Smritis is intended to focus to 
view their distinguishing characteristics. It brings to light the slow 
struggle of the ages for legal reforms, obscured though visible through 
the stcrotyped and time-worn aphorisms of the earlier smritikars 
whose innate conservatism has been in places penetrated by the slow 
movement of the human mind. 

90 . The Code of Manu is the first and foremost repository of Hindu 

Law. It is not a work of any single author, but 
The Age of Manu rather a compilation used as a text-book of the school 

of Manavas held in high reverence from all time. 
Even the Veda declared that “ whatever Manu pronounced was a medicine 
for the soul.” From the fact that many passages are quoted by later 
writers from what is called Vrihat (or great) Manu and Vridda (or old) 
Manu it is surmised that the code now extant is only one of the many, 
probably successive, redactions. The laws of Manu reflect the customs 
and practices of the society then extant but which have long since become 
obsolete, though technically the work still remains a standard authority 
upon the unchangeable laws of the Hindus. They show the fast grip of 
the sacerdotal influence upon the community. The four castes had already 
become well established but they had not as yet crystallized into their latter 
rigour. For instance, while a Brahmin is recommended to take for his 
first wife a woman of his caste< 3 J> for subsequent marriages he is permitted 


(23) Manu Ch. Ill, v. 12. 
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to marry of the next lower twice bom order*-' 4 *; but the marriage of a 
twice-born with a Sudra woman is strongly reprobated, but should such 
marriage take place then the progeny is degraded to the status of 
Shudra,*-* 3 * while the marriage itself is denounced as an inexpiable sin,* 1 * 
which suggests that such alliances were becoming so common as to menace 
the purity of the Aryan race. But' many probably knew that no amount 
of denunciation could effectively restrain the strongest of human passions 
in a community where female infanticide was in vogue, and there was no 
other means of adjusting the balance between the two sexes; and it is safe 
to suspect that such misalliances continued despite the sacerdotal sermon. 
As between the twice born the term marriage was used in its loosest sense 
comprehending as it did " the reciprocal connection of a youth and a damsel 
with mutual desire ” which is denominated Gandharv,*^* “ while the seizure 
of a maiden by force from her house, while she weeps and calls for assis¬ 
tance after her kinsmen and friends have been slain in battle, or wounded, 
and their houses broken open, is the marriage styled Rakshas.* 3 * After 
this who would doubt the legality of the rape of the Sabine women? 
Even “ when the lover secretly embraces the damsel either sleeping or 
flushed with strong liquor, or disordered in her intellect, there results that 
most sinful marriage called Pishach which is the* eighth and the basest.”* 4 * 
But it is nevertheless a muiriagc. 


91 . Manu describes these eight kinds of marriages; but of these he 
regards the first four as approved in the case of Brah¬ 
mins.*^ The rest he rtprobates. These are:— 


Kind* of Marige. 


Approved marriages. 

1. Brahma 

2. Daiva 

3. Arsha 

4. Frajapatya 


Disapproved marriages. 
S Asur 

6. Gandharv 

7. Rak.shas 
8 Paishach 


92 . In short, the first four are godly, the last four, demoniac. There 
was a difference of opinion whether the fifth should go into the first class or 
be relegated to the second, and Manu cuts the gordinn knot by holding it 
legal or not according to the caste of the husband. The difference between 
the first four lay in the price paid for the bride. The first two were mar¬ 
riages without consideration; the third and the rest were less meritorious, 
because they were marriages for a price or were otherwise non-consensual. 


93 . Wives in Manu’s age enjoined considerable liberty. The marriage 
itself was not a mere contract but a sacrament.*** To the wife is assigned 
the duty of the hostess.* 7 * A man is recommended to consult his guide 
before marriage.* 8 * All men arc enjoined to honour women: "Where 
females are honoured, there the deities are pleased; but where 
they are dishonoured, there all religious acts become fruitless.”*’* The 
married man is to dispense hospitality with a lavish hand—an injunction 
which is to this day obeyed and is one of the sweetest phases of the Hindu 
religion. 


(24) Manu, Ch. ITT, 

(25) lb. v. 15. 

(1) Ch. Ill, v. 19. 

(2) lb v. 32. 

*3) lb. v. 33. 

(4) lb. v. 34. 


(5> lb v 24 

(6) lb. v 18. 

( 7 ) lb v. 4. 


(8) Manu, Ch. Ill, 56; cf. v., 55, 62. 

(9) III-56. 
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94 . Manu disapproves of widow marrisiges (lo) likening it to a “ prac¬ 
tice fit only for cattle, (lI > hut he allows the deceased husband’s brother to 
espouse his virgin widow. (,2 > 

Child marriages appear to be common; girls below 8 are mentioned ?s 
possible brides/ ,3) and the following verse is suspiciously suggestive of 
the union of December and May. “ A man aged thirty years, may marry 
a girl of twelve, if he finds one dear to his heart; or a man of 24 years 
a damsel of 8; but if he finish studentship earlier, and the duties of his 
next order would otherwise be impeded let him marry immediately.” 

95 . Manu and the later text writers do not regard marriages as an 

end in any sense, but only as a means to the sole 
Manu’* Twelve end of securing the male issue to pull the begetter 
out of the torments of hell. (,4) Consequently, as 
Manu treats every alliance between a man and a woman as marriage, he 
regards the son anyhow procreated, whether by the procreator or not, as a 
legitimate son. He classifies the following twelve as sons: (1) son by 
married wife of the same caste, (2) son by married wife of a lower caste 
than the husband, (3) by a wife two or more degrees lower, (4) by 
twice born who have not assumed the sacred thread, (5) by a wife who 
had conceived and delivered of a son before her marriage, (6) son pur¬ 
chased, (7) son of an appointed daughter, (8) son of an impotent or 
ailing husband born of his wife by another with his permission (a case of 
Levirate or Niyog), (9) son of a woman pregnant with or without the 
the knowledge of the bridegroom, (10) adopted son—the latter being of 
the same caste as the adopter, (11) any boy deserted by his parents and 
received as such by the putative father, and (12) son of a remarried 
woman.<*5) 

96 . Of these twelve the Hindu had brought with him the practice 
of Niyog and adoption from his ancestral Aryan home. The practice of 
Levirate or Niyog and arrogation or adoption was quite established in 
Greece and Rome. If it fell into disuse it was because of the early estab¬ 
lishment of settled Governments and the absence of case which soon restor¬ 
ed the equilibrium of sexes so seriously deficient in the case of oriental 
settlers, in whose case the necessity of combined and corporate existence 
continued down to very recent limes and in whose case the interwelding 
of law with religion with the attendant horrors of hell presented to the 
sonless man, created a thirst which could only be gratified by begging, 
borrowing or stealing a son. The practice of early marriage was probably 
also traceable to the same source. And the little scrutiny exercised in 
obtaining a son appears to have been due to their great scarcity and th<e 
high prices claimed for obtaining them. 

97 . The slaughter of cattle bulls, buffaloes, cows and horses for food 
or sacrifice was permissible even to Brahmins< ,6) while the Aswamedh or 
horse sacrifice is spoken of as specially meritorious and a human 


(10) IX-65, 68. 

(11) TX-66. 

(12) IX-69. 

(13) IX- 88 . 

(14) Manu, IX-T3H. 


(15) Of these only the legitimate and 
the adopted son is now recognised, the 
rest being long since obsolete; Nagindar 
v. Bachoo, 40 B. 270 P. C. 

(16) V. 22. 

( 17 ) V. 53 . 
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sacrifice was not unknown. But Manu is not consistent with himself. In 
some places he condemns flesh-eating altogether ; (l8) in another place he 
exalts both the beef-eaters as well as the slaughtered cattle to the summit 
of beatitude but probably the latter verses werie penned after a delicious 
dish off a fattened calf. 

98 . The age of Manu was the age of pastoral life. All the goods and 
chattels that the Aryan had, consisted of cattle, goat and sheep. 

99 . These records of contemporary customs fell into desuetude in 
later times. In the western countries where they had received legislative 
authority, that authority revised and repealed such customs according to the 
force of altered public opinion, but in Tndia the laws had been placed above 
the reach of secular authority, and the secular authority was in the hands 
of the priest for their interpretation. The rest of the proletariat never 
rose above their rustic occupation. They continued to remain uneducated 
and untrained in public affairs. In Rome, even in the days of the pre- 
Republican kings, their authority was defined to be derived from an assum¬ 
ed contract with the people and the Comilia Curiata closely scrutinized their 
procedure; as for Greece, it could endure no kings or wielders of ir¬ 
responsible power whom it denounced and dethroned as tyrants. In India 
the divine right of kings was acknowledged, and so long as they remained, 
which they continued to do, under the tutelage of their priests, there was 
the combination of spiritual and temporal power against which the poor 
Aryan semi-nomad could not hope to make a stand. Any progress in the 
infiltration of new ideas into a society so constituted must of necessity 
have been hesitatingly slow. But nevertheless there was a little progress 
and somie change an<l these had to be explained away without shaking 
the authority of the Divine Law. The explanation was that the laws of 
Niyog, widow remarriage, the slaughter of hulls and the indiscriminate 
recognition of sons were suited to the first three ages and not to the 
K’aUyu<j( 20 '> i.e., the present age of sinfulness, falsehood anti deceit— 
which seems true enough at times. 

100 . The Code commends strict conjugal fidelity. It prohibits poly¬ 
andry, a practice which appears to be of later growth Of course polygamy 
was then, as it is now, legal. References such as, “ If two sons begotten 
by two successive husbands who are both dead ”< 2, > are of course to widow 
remarriage.< 23 > The right of a married woman to her separate property 
was recognized in verses which will have to be considered in another 
place. < 3 3> 

101 . As might be expected, the Government was on a par with the 
the rest of the ordinances of Manu. Brahmins were wholly exempt from 
th(e payment of taxes, and kings even though dying were bound to see that 
the Brahmins were neither taxed nor left hungry/ 2 ^ Not only Brahmins 
but their benefactors were free from having to bear the burden of the 
State< 3 5> which was thrown on the rest of the community. Jn times of 


(18) V. 37 , 47-56. present—is stated to be one of sinfulness, 

(19) V. 41-42. falsehood, and deceit. 

(20) Vrihaspati; Parasar, Narad; See (21) Manu TX-iqi. 
post; Hindus divide time into four ages (22) IX-190. 

(1) Soiya, (2) Dwapar, (3) Treta, and (23) IX-194, 197. 

(4) Koliyug, the first three being ages of (24) VII-133. 

purity and piety while the fourth—the (25) VIII-394. 
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prosperity 1 ) 12 th of the crops and 1 • 50 th of the personal effects to he 
enhanced to l|8th of crops and 1 [6 or even 1 | 4 th of the personal effects in 
times of distress, was. the rate: “ but a twentieth of their gains on money 
and other moveables is the highest tax.”* 1 ) In another place it is stated 
that taxes are to be assessed, only on saleable commodities.* 2 * They were 
levied in specie*^* and the kings share was fixed in the following ratio: 
“ Of cattle, of gems, of gold and silver, added each year to the capital 
stock, a 11 50 th part may be taken by the king; of gram a 1 (8th part, a l|6th 
or 1112th according to the difference of the soil and the labour necessary 
to cultivate it. He may also take a l|6th part of the clear annual increase 
of trees, flesh-meat, honey, clarified butter, perfumes, medical substances 
liquids, flowers, roots and fruit, of gathered leaves, pot-herbs, grass, utensils 
made with leather or cane, earthen pots and all things made of stone.”* 4 * 
The taxes are computed in specie though fines are payable in coins of 
which gold, silver and copper pieces were well stablished.*** 

102 . Justice was administered by the king with the assistance of three 
Brahmin assessors.* 6 * l.aw could, however, be interpreted by any of the 
twice-born.*'* The procedure is elementary and for the most part fair. 
Indeed, Manu is fair in other respects except where his judgment is warped 
by prejudice or prepossession. And even as regards Brahmins, while they 
are singled out for every privilege they are also enjoined to practise severe 
austerity—the only difference in practice being that while the one is real 
the other is ideal. A Brahmin should constantly shun worldly honour as 
he would shun poison; and rather constantly seek disrespect, as he would 
seek nectar; for though scorned he may sleep with pleasure; with pleasure 
may he awake; with pleasure may he pass through life; but the scorner 
utterly perishes.”*®* 

103 . Only Brahmins are to be appointed as Judges.**> “ The very 

birth of Brahmins is a constant incarnation of DharmaJ ,0 > for the Brahmin 
is born to promote justice and to procure ultimate happiness.”** 1 ) He is 
exalted to the status of the gods but not yet above them. Latter on he 
rose above them; and the gods in the heavens lived by his sufferance.* 13 * 
Manu’s rules on the law of inheritance call for detailed examination and 
refer as they do to a subject which is still technically the current law. Their 
examination must be reserved for the ensuing commentary dealing with 
the subject. 

104 . All transgressions are punishable by Manu but the difference 
between punishment and penance is not yet discerned. Even murder may 
be atoned for by penance and amercement regulated according to the caste 
and kind of the murdered. The fine was the delivery of cattle. 


(1) X-izo. 

(2) VII-127. 

(3) VII-130. 

(4) VII-130-132. 

(5) VIII-131-T38. 

(6) Manu, VIII-10-11. 

(7) VII-20. 

(8) II-162-163. 

( 9 ) VIII-11. 


(10) God of Justice. 

(11) Manu, I-98. 

(12) Vishnu, XIX-22; (7 S. B. E. 77) : 
“ It is by the favour of the Brahmans 
that the gods reside in heaven; a speech 
uttered by Brahmans (whether a curse 
or a benediction) never fails to cotne 
true.” 
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105 . The Smriti of Harit has not been translated in the “ Sacred 
jj ar j t Hooks of the East.” Hut a translation of a work 

' of that name appears in the Twenty Samhitas. If 

this be the entire Smriti, it is devoid of any legal or ethnological signifi¬ 
cance. The work contains seven short chapters in which the four 
stages are defined. They merely show that Hindu Society had 
become divided into four castes according to their occupations but 
there is no indication of their inter-relation, while Ilarit entirely omits 
to allude to the Dhartna or civil duties which, in the earlier and late* 
Codes, embody the laws of family relations and inheritance. 


106 . Next to Manu, Gautam is the oldest Dharm Shasira extant. 

But it was not the only work composed since the 
^ Gautam, 700-800 Code of Manu, since Gautam refers to other 
writers whose opinions he quotes without 
naming them.* 1 ?) The work belongs to the followers of the Sama 
Veda. Its age cannot be ascertained, but it appears to be older than 
Baudhayan by several generations, as the customs in vogue in his 
time appear to have died out when the Baudhayan school was founded 
just as the customs current in Baudhayan’s time had disappeared when 
the Apastamb school was founded. 


107 . The dominating note of the Aryan society in the days of 
Gautam was the same as in the days of Manu. Some changes were 
no doubt creeping into society. Caste was becoming a trille more 
rigid, but it was still in a fluid condition as before For instance, 
Gautam allows the student to accept alms from men of all castes/’ 8 ) 
and a Brahmin may eat food given bv a twice-born man/ ,q > and in case 
of necessity even that given by a Shudra/ 20 ) He must not cat the 
flesh of ‘‘milch cows and draught oxer” but he was otherwise free 
to partake of that and other meat/-' 0 Society is divided into four 
orders—that of the student, the householder, the ascetic < Bhikshu) 
and that of the hermit in the wood ( Vaikhams ). Only the househoder 
can marry; the others are consigned to lifelong celebacv/-' 2 ) The 
householder must marry in the caste a woman not related to him 
within six degrees on the father's side/**) or within four degrees on 
the mother’s side/ 24 ) It recognises the eight forms of marriages 
described in Manu* 25 ) including capture**) and the embracing of an uncon¬ 
scious female/ 2 ) 


108 . Tnter-caste marriages were customary and their offspring are 
declared legitimate/ 3 ) But as was the view of all ancient laws, the 
wife was merely a means to an end. She was married for the sole 
purpose of procreating a son. If her husband dies sonless, she mav 


(17) By use of the expression “Some (22) III-3. 

declare” as in Gautam, II-q, 34, Ill-i, (23) IV 1-3. 
i 9 , VI-6, X-52, XVI714, XVII- 7 . (24) IV-5. 

(18) Gautam, 11-35 (25) JV-6-13 

(19) XVII-i. (1) IV-12. 

(20) XVII- 5 - (2) IV-13. 

(21) XVII-27-38. (3) IV-16, 17. 
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piocreate up to two sons*') by his brother/ 2 ) or a sapinda, a sagotra, 
a samanapravar or one belonging to the same caste/*) The practice 
of Niyog is preserved in the following verse: “ And the child begotten 
at a living husband’s request on his wife belongs to the husband,”* 4 ) 
but if it was begotten by a stranger it belongs to the latter/ s) or to 
both the natural father and the husband of the mother/ 6 ) Another 
means of raising an issue was to obtain a son by an appointed 
daughter/ 7 ) 

Girls were married off before they attained puberty/ 8 ) " Some 
declare that a girl shall he given in marriage before she wears 
clothes ” (Q )—which shows that a tendency had then berome establish¬ 
ed in favour of child-marriages, though Gautam appears to have been 
comparatively a rationalist. Polygamy was then naturally cust- 
tomary/ 10 ) 

109 . Gautam’s law of inheritance recognizes the rule of pri¬ 
mogeniture^ 1 ) as the rule of succession, but the rule on that point 
was lluctuating and the tendency was towards the equality of shares 
amongst all the sons, the eldest being given two shares/'*) “ A 
legitimate son, a son lx>rn secretly, and a son abandoned by his natural 
parents inherit the estate of their father.”*'*) “ The son of an un¬ 
married damsel, the son of a pregnant bride, the son of a twice-married 
woman, the son of an appointed daughter, a son self-given, and a son 
bought ” (,4) receive one-fourth on failure of the other sons/**) 

Idiots and eunuchs were disinherited but the disqualification was 
personal and they were entitled to maintenance/' 6 ) Cases of inheri- 
lence not convert'd by the express texts were to be decided by the 
committee ( parishuil ) of ten Brahmins learned in law. 

110 . Hospitality is enjoined, but Brahmins are to be fed first, 
Kshatriyas next, and men of other castes are to be fed with one’s 
servants for mercy’s sake/' 7 ) Reverence is due to age and "even a 
Shudra of 80 years or more must be honoured by one young enough 
to be his son ”< lS ) But an Arya, though he be younger, must by res¬ 
pected by a Shudra/"') Prestige! 

111 . No Arya should grow a beard without a sufficient reason/ 20 ) 
But the Vedic Arya grew beards as a rule and hid his long hair in a 
conch-like pyramidal chignon arranged to the right. The student is 
now enjoined to shave off his head but merely maintan a pigtail/ 2 ') 
They walked bare-headed during the day* 2 -’) covering their heads only 
at night/ 2 *) The Arya should not take water offered by a 


(1) XVIII-14 

(2) lb 

(.0 XVI11-6. 

(4) XVIII-n. 

(5) XVIII-12. 

(6) xviir-ij. 

(7) XXVTII-iR. 

(8) Bantam, XVII-21. 
(0) XXVIIT-21. 

(to) XXXVIII-14. 

(11) XXVIII 3. 

(12) XXVIII-g. 

H. C .—4 


(13) XXVIII 32. 
114) XXVI11-33. 

(15) XXVIII34. 

(16) XXVIII-43. 

(17) VI-43. 

(18) VI-10. 

(19) VI-II. 

(20) IX-7. 

(21) I-27. 

(22) IX-35. 

(23) IX-36. 
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Shudra* 24 )—a notable restriction on the older law when the Shudra was 
vigorously anathematized but not yet ostracized. 

112 . The Aryan ate meals twice a day—morning and evening,* 2 ° 
but unlike that of the Romans, it savoured of the Spartan simplicity 
The three duties enjointed on all Aryans are the studv of the Vedas, 
the offerings of sacrifices and the giving of alms, *° the additional duties 
of the Brahmin being to receive them and teaching people the making of 
sacrifices.* 2) The payment of taxes follows the rules stated in Manu * 3) 

113 . The origin of bhet biqar is to be found in (iautam: “ Each 
artizan shall monthly do one day’s work for the King.”* 4 > 

114 . The duties of a King are set out in much detail* 0 : “ The 

King is master of all, with the exception of Brahmins.”* 6 ) “ All excep¬ 
ting Brahmins shall worship him.*?)... .The Brahmins also shall honour 
him.”* s ) “ TTe shall administer justice according to the laws of coun¬ 
tries, castes and families which are not opposed to the sacred 
records.”* 9 ) 

115 . Of the rest of the productions of this age Apastamb occupies 
a prominent place not only because a compara¬ 
tively authentic version of this Smrili is extant but 
also because it is an excellent compendium of the 
followers of Yajur Veda originally compiled for the 

benefit of the Adhvaryu priests and their acolyte pupils. 

The term “Apastamb” is the name of the school like Asval.ivan, 
Baudhayan, Bharadwaj or Gautam. Tt was one of the live branches of 
Khandikiya school which again w.is a branch of the T.uttriyas, a section 
of the Brahmanas who studied the Black Yajur Veda 

116 . Apastamb and Baudhayan belong to the same school, but of 
these Baudhayana is about 100 to 150 years older. If therefore Apas¬ 
tamb was compiled in 500 B.C. Baudhayan, which portrays customs of 
a ruder age, must have been composed about 650 B.C Older than both 
is the work of Han't, but though a copy of this woik -\i.sts, it has no 
practical value to the lawyer, as its Dharina Sutras are meagre and 
incomplete. So are those of Baudhayan as compared to those of Apas¬ 
tamb, though in this case later glossators have i)erformcd the work of 
restoration according to their own ideas.* 10 * 12 ) 

117 . Nevertheless, the following facts may be gleaned from what 

remains, wdiich has been translated, with an Intro- 

Baudhayan. duction in the Sacred Books of the East Series*") 

Both Baudhayan and Apastamb originated in the 
Deccan,*") and both probably belonged to the Andhra country.*' 3 ) As 


Baudhayan, ( 
Apastamb S00 


(24) TX-io. 

( 25 ) IX- 5 Q. 

(1) X-i. 

(2) X-2. 

(3) X-24-30 

(4) X-31. 

( 5 ) XI. 

(6) XI-i. 

( 7 ) XI -7. 

(8) XI-& 


(9) XI-20 

Go) 14 S. II E, XXXIII 

* f I ) *4 S. B E Translated l>y 
Buhlcr 

(12) bulla south of the Nerhtidda 1 
Bombay and Madras Presidencies- see 
B E.. 20, 24. Jnlr., xlii 
03 ) India south of the Ncrbudda, ic 
the Bombay and Madras Presidencies,’ 
see o. B. E., 20, 24, Inlr., xliii. 


G. 
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S. 
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to the age of Raudhayan it is manifestly older than Apastamb as it 
recognizes several customs reprobated in the later work. It is computed 
that the Apastambs llourishcd about 500 R.C., probably more but not 
lcss. (8) The Criminal Law is draconian in its severity against Shudras. 
There was one law for the Aryan—another for the Shudra. 

118 . The outstanding features of Gautam are the recognition of 
family relations in their widest sense, the growing cleavage between 
the different castes and their tendency to follow their hereditary occu¬ 
pations. Like the older writers Gautam enters into the trivialities of life 
and prescribes a mode of living which must have reduced men to mere 
automata. Women were pre-ordained for procreation. They have no 
other function. They are excluded from education and inheritance, attd 
though Gautam combats the view that they should be married off as 
they emerge from their cradle, he supports their marriage before 
puberty. Niyog was still in vogue G) and sonship used in the same large 
sense as before. 0 °) 

119 . These peculiarities of Hindu society became accentuated with 
time and the writings of later sages only voice the growing tendency 
of the time when they applied the cardinal doctrines of their race to 
the practical problems of sociology. 

120 . Rhaudhayan even justifies divorce on the part of the husband: 
“Let him abandon a wife who does not bear children in the tenth year, 
one who bears daughters only in the twelfth, one whose children all 
die in the fifteenth, but her who is quarrelsome without delay.'”<*») 
With tne last sentiment every one from Socrates downwards will agree. 

Maudhavan prefaces to his Sniriti a long dissertation on personal 
purity in which he follows Manu, Gautam and other sages of his time. 

121 . II is law of inheritance is contained in the following seven 
verses (,2) :—■ 

“ Moreover, the great-grand father, the grandfather, the father, oneself, the uterine 
ht others, the son h> a wife of etjual caste, the grandson, and the great-grandson— 
llusr they call Sapindas, hut not the great-grandson’s son* and amongst these a 
si n and a son’s son (together with their father) are sharers of an undivided oblation. 

“The shares of divided oblations, they call Sakuljas 

“If no other relations are living, the property of a deceased male descends to 
them after the Sapindas 

"On failure of them, the tcaehcr who holds the place of a spiritual father, a 
pupil, or an officiating priest shall take it. 

“On failure of them, the king Let him give that property to persons well- 
versed in the three Vedas 

“Hut the king should never take for himself the property of a brahmin” 

122 . I it Raudliayan’s time the law of co-parccnership had not yet 
developed. There could be no partition during the father’s lifetime 
except with bis permission.I'M The rights of the younger sons to an 
equal division with their eldest brother was now recognized, lie still 
received an additional 10 per cent, or the most excellent chattel, but 
it all depended upon the father’s volition; 

(K) Raudhayan, XLIII. (12) 14 S. B. F.. 178, 179 

(9) 14 S. ft. E, p 226, v-17. (i.V) 14 S. B. K. 224. 

(to) lb, pp. 227, ?88. v-20-33. (14) lb. 

<■■) II-O. 
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123 . Baudhayan’s catalogue of edibles is the same as Gautam’s 
He believes in limited polygamy, allowing four wives to a Brahmin, three 
to a Kshatriva, two to a Vaisya and only one to a Shudra. y s * Inter¬ 
caste unions are discussed without being condemned. Their offspring 
are treated as legitimate/' 6 * Ilis criminal law is hard on the Shudra. 
The murderer of a Shudra is, however, liable to the same fine as for 
killing a dog, a crow, an owl, a frog or a musk-rat/' 7 * 

124 . There was a growing sense of the dignity of marriage. 
Though he recites the eight forms of marriage, he reserves the 
Gandharv and the Pisach forms for Vaisyas and Shudras—a departure 
which was not universally acclaimed since “ some recommend the 
Gandharv rite for all castes because it is based on mutual affection.”*' 8 * 


The right of women to acquire property was now recognized. 
Though women possess no independence and arc never fit for it/"’* 
nevertheless “the daughters shall obtain the ornaments of their mother, 
as many as arc presented according to the custom of the caste, or any¬ 
thing else that may be given according to custom.”** 0 * 


125 . Baudhayan strikes the dominant note of the time to obtain 
a son by marriage if you may—by Niyog if you must—but get a son. 
for “through the procieation of a virtuous son he saves himself.’’**'* 
“ Therefore, he should sedulously beget offspring.”**** 

126 . The work concludes with a chapter on adoption,**** in which 
occurs the text prohibiting the giving and taking of an only son in 
adoption,**•♦* which is no longer the law, and prescribing the following 
ceremony, the substance of which is still essential, to constitute the 
giving and taking in adoption: — 

“9. Then he goes to the giver of the child and should address this request 
to him : ‘ Give me the son.’ 

“ to. The other answers: * I give him.’ 

“11. Tic receives the child with these woids; ‘I t„lo> ihce for the fulfilment 
of my religious duties; I take thee to continue the line of tn ancestors'(-s) 

“If a legitimate son is afterwards horn the adopted son gets a 'mirth of th: 
legitimate son’s share. Thus says Baudhayan.” U) 


127 . The Apastamb Sutra, the youngest of the trio, represents 
the doctrines of the school of th.it name which 
Apastamb. 500 B.C. flourished in South Tndia*** and whose founder, 
according to tradition, was a native of the Andhra 
country. As compared to Gaulant and Baudhayan it records a change in 
the Aryan customs which is in many respects modern In their general 
structure the three \yorks agree, containing as they do. many verses in 
common, and setting out only some additional clauses which had forced 


(15) 14 S. B. K. 196. 

(16) lb., 197, iqS 

(17) lb., 202. 

(18) lb., 207. 

19) lb., v. 44-45- 

20) lb., v. 43. 

(21) lb., 272, v. 8, 

(22) lb., 272, v. 11. 

(23) lb., 334-336. 


IK 334, v. 4. 

l 2 V r i b - 335, v 9-i!. 

*'* lb., 33*', v 16. 

T r } : i, work called Maharnava, 
India is divided into two equal halves by 
the river Nerl.uda and the School of 
Apastaml. prevailed in the country to 
its south up to the mouth of Godavari. 
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themselves into the forefront hy reason of their acceptance as the 
acknowledged tenets of the people. For instance, with the growing 
rigidity of caste, he prohibits intercourse, dining and intermarriages with 
those whose great-grandfather’s, grandfather’s and father’s initiation 
is not remembered.*") If a Shudra touches him then he shall leave 
off eating.*'-*) lie shall not eat in a ship/'*) or ready made food purchas¬ 
ed in the market,*' 4 ) but “the meat of milch cows and oxen may be 
eaten.”*' 5) “ Hull’s flesh is lit for offerings.”*' 6 ) Hut a Hrahmin shall 

not eat in the house of people of the three other castes, *' 7) hut on this 
point there was still dissent: “ According to some, food offered by 

people of any caste, who follow the law prescribed for them, except 
that of Shudras may he eaten.”*' 8 ) Even the Shudra's food may be 
eaten in times of distress.* 1 '!) Apastamb affects puritan piety in for¬ 
bidding food given by a physician,*-" 1 ) or one who lives by the use of 
arms, excepting a Kshatriya*-") and several others injunctions which, if 
strictly obeyed, must have left the Aryan very hungry. Niyoy had by this 
time died out and is forbidden.*-*-) So is the delivery of widows for 
procreation to the agnatic kinsmen of her deceased husband.***) 

128 . Apastamb’s law of inheritance follows the beaten track except 
that it allows the daughter to take after the pupil - a very remote 
chance.** 4 ) The wife’s Stridhan is better defined as comprising her 
ornaments and the wealth received from her relations.*■**) The doubt¬ 
ful equity in favour of the eldest son is now positively swept away. 
" Preference of the eldest son is forbidden by the Shastras.”*') It is 
allowed for a Shudra to prepare the food under the superintendence 
of men of the three higher castes. That Shudra cooks were employed 
is apparent from an allusion to that effect.**) 

Haudhayan allowed traffic in sons—Apastamb forbids it.**) 

129 . After the two exponents of the Southern School, Vashishth 

which belongs to the Northern School, that is to 
VachUth, 400 B.C. say the school founded in the country north of 
the Ncrbudda river and the Vindhya mountain, 
presents some interesting and instructive features. 

This Dhartna Shashtra was composed by the sage Vashishth, or 
at any rate, by the pupils of his school who followed the Riy Veda. 

There are no data to ascertain the age of this work though internal 
evidence shows it to belong to a period long past the age of Haudhayan. 


(n) 2 S. B. E. vv. 5. 6. 

(12) lb. p. 61 v. I. 

(13) 2 S. B. E. v. 6. 

(14) lb. v. 14. 

(15) lb. p. 64 v. 30. 

06) lb. v. 31. 

(17) 2 S. B. E. p. «> v. 9 
OX) lb, p. \yj v. 13. 

(' 9 ) lb, p. 07 v. 14. 

(20) lb. p. 67 v. 21. 

(21) lb. p. 67 v. 19. 


(22) 2 S. B. F. p. 130, 131 v. 7, Niyog 
is definitely prohibited; lb, p. 164, v. 2, 

(23) lb. p. 16-I v. 5- 

(24) lb. p. 133 v. 4. 

(25) lb. p. 134 v. 9. 

(1) lb. p. 134 v. 10-14. 

(2) lb. v. 6. 

(3) lb. p. 13 v. 11. “The gift or 

acceptance of a child and the right to 
sell or buy a child are not recognized.'* 
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The author defines Aryavart to be a country between the Himalaya 
and the Vindhya ranges limited on the east and west by the ocean.*-'* 
The law prevailing there is authoritative. 

130 . It will be observed that while Apastamb has limited polygamy 
to four wives for a Brahmin, three for a Kshatriya, two for a Vaisya 
and only one for a Shudra, Gautam improves on Apastamb by reducing 
the Brahmin's allowance only to three, Kshatriya’s to two and one each 
to the Vaishya and Shudra. *^* (iautam reproduces many aphorisms of 
Baudhayan and Apastamb; but they are better arranged and brought up 
to date. From its general structure it would show that it was written 
after the rise of Buddhism in India and when the hatred it had aroused 
amongst the priestly classes was keen, it refers to them as “ Atheists,” 
service with whom entails forfeiture of caste.* 1 * Consequently, it would 
not be far wrong if the age of Vashishth is placed in the fourth or fifth 
century before Christ. Vashishth denounces the prevailing, though 
perhaps decadent custom of a Brahmin marrying a Shudra.'* 5 * 

131 . In regard to the marriage rites, (iautam only recognizes six 
forms against the eight of his predecessors, namely : - 

( 1 ) Brahma (Supreme S]>irit); ( 2 ) Daita (Gods); ( 3 ) Arslia 
(Sages); ( 4 ) Gandharva (Love-match); ( 5 ) Kshatriya ^Warrior); 
(6) Manush (Man). Of these the last two arc new though they beai 
the old meaning, the Kshatriya marriage being seizure by main force, 
while the Mnnush marriage is purchase, pure and simple.*'** The depen¬ 
dence of women upon men is again insisted on.* * lie allows the widow 
after six months of widowhood- -her appointment to raise an issue to her 
deceased husband * s * from whose estate she is In be maintained.* 9 * 
A woman may marry of her own accord three years after attaining 
puberty,* 10 * but with (iautam he counsels marriage before puberty* 11 * 
and permits re-marriage of virgin widows* 1 -'* and of deserted wives to 
one of the husband’s kinsmen/' 3 * failing him to a stranger.* 11 * The 
meat of domestic animals was still eaten, and Vashishth adds the in¬ 
teresting fact that camel flesh was equally served at the Aryan 
table. (, s* 

132 . The law of adoption is a reproduction of the older texts, in 
places revised, as for instance, the following: “ Let a woman neither 
give nor receive a son except with her husband's permission."* 16 * " He 
who desires to adopt a son shall assemble his kinsmen, announce his 
intention to the king make burnt-offerings in the middle of the house 
reciting the Vyahntis, and take as a son not a distant kinsman, hut 
the nearest among his relatives."*'?* This would compare favourably 
with the Roman Law' of Adoption hut the objurgation does not appear 
to have attained the dignity of an indispensable condition. 



(io) XVI1-6;, «*• 

(ji) XV1I-60, 70; Gautai 

(12) XVJ1-7J 

(13) XVII-7«<o 

( 14 ) XVII-Ko 

(15) XlV-40, 45-46 

(16) XV-5. 

(17) XV-6. 
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133 . Vashishth is quite modern in his law of property. Ten years 
continuous adverse possession destroys the owner’s right to pro¬ 
perty/ 1 ^ He recognizes possession as evidence of ownership.* 19 * He 
entrusts the minor’s property to the king.* 20 * His ideal for the king 
is noble: “A king will be superior even to Brahmins if he lives 
surrounded by servants who are keen-eyed like vultures.”* 21 * “ Let 
him live surrounded by servants who are keen-eyed like vultures. Let 
him not be a vulture surrounded by vultures.”* 22 * 

134 . Vashishth had an idea of contracts against public policy/* 3 * 

lie still recognizes the twelve kinds of sons/ 24 * Sons by inter¬ 
caste marriage are still legitimate/ 25 * But he reverts to the double 
share allowed to the eldest son on partition/ 1 * He disinherits eunuchs, 
madmen and out-caste sons but allows them maintenance* 2 * He recog¬ 
nizes the right to self-acquisition, but allows the acquirer only a double 
share/ 3 * In other respects he follows the traditional law of inheri¬ 
tance. 

135 . In this closing exordium «n support of liberality, Vashishth 
promises beatitude to him "who gives a house obtains a town”* 4 * and 
” he who gives a pair of shoes obtains a vehicle."* 5 * " Practise right¬ 
eousness, not unrighteousness; sjieak truth, not untruth, look far not 
near; look towards the Highest, not towards that which is not the 
I lighest.”*'** "Happiness is the portion of him who relinquishes all 
desires which fools give up with difficulty, which does not diminish 
with age, and which is a life-long disease.”* 7 * 

136 . The Dharma Shashtra which passed under the name of the 

... . Cod Vishnu is for its size equal to the Code of 

Vishnu, 300-400 B.C. .. . , . , 1 . , . 

Manu from which its contents arc largely 
borrowed. This is, indeed, the leading feature of all Dharma Shashtras 
the text of which is mainly borrowed from the earlier Codes, only in 
parts added to or modified to represent the views of the writer of 
the age. This Smriti contains over 100 slokas from Manu, and it 
appears that an old recension of this work was older than Baudhayan 
<ind Vashishth, for both have borrowed from it. But this recension 
has been edited by subsequent glossators out of recognition so that 
the text translated in the Sacred Books of the East Scries is com¬ 
paratively a modern work/ 8 * It is now impossible to separate the 
old from the new and the work now extant may then be taken as the 
only works known to us, and which might have been 300 or 400 years 
old at the birth of Christ. 

137 . The Smriti belongs to a school studying the Black Yajur 
Veda but there are passages therein showing the writer’s leanings 


(18) XVI-17. 

(19) XV I-10. 

(20) XVI-9. 

(21) XVI-21. 

(22) XVI-2S 

(23) XVl-ji; 


(-/. Manu, VUI-159, 


Vishnu, VI-41, Yajnavalkyj. II-47. 

(24) XVIl-12-39. 

(25) XVII-47-50. 


(1) XVII-42. 

(2) XVII-52 54- 

(3) XVII-51. 

(4) XXIX-14 

(5) XXIX is. 

(6) XXX-i. 

(7) XXX-10. 

(8) Vol. VII. 
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towards the Sankhya philosophy of Buddhism. For instance, in the 
concluding praise of Vishnu by the Goddess of the Earth for his en¬ 
lightening discourse, she addresses him as “the Lord of the Principle 
of Mahat (Greek Entity)/ 9 * Thou art the sage Kapil* 19 *: thou art the 
teacher of the Sankhya.”*"* As Buddhism was at the zenith of its 
power, in the third and fourth century R.C, and the orange-coloured 
robes of its monks were a frequent sight in the towns, Vishnu regards 
it as a good omen that one should come across them. 

138 . Leaving out of account the ceremonial and penitential matter 
in which Vishnu does not differ from the earlier sages, his dissertation 
on the family relations and the law of inheritance call for a passing 
notice. Vishnu like his predecessors recognizes inter-caste marriages 
and the legitimacy of offspring. He enumerates twelve kinds of sons 
the last of whom is a son born by any woman whomsoever/ 12 * lie 
recognizes the eight forms of marriage, but adds that the first four 
are only legitimate for a Brahmin while these and the Gandharv are 
legitimate for a Kshatriya/ 13 * but this restriction counts for nothing 
in view of the laxity he observes in counting the sons. In other 
respects Vishnu voiced the orthodox Hindu sentiment as to women’s 
dependence upon men<‘^ and the like. He is the first to regard 
Suttee or self-immolation with her husband’s corpse as a wifely duty* 1 * 5 
but this is regarded as a later interpolation. He recognizes the right 
of the wife and the daughter to inherit to her husband and father in 
the absence of male issue/ 16 * He also allows the mother to succeed 
to her son/' 7 * He, moreover, enlarges the scope of stridhan/ 1 ** and 
prescribes the mode of its devolution/'®* ITe gives mothers and un¬ 
married daughters a share on partition/-* 0 * Niyog appears to have 
fallen into disuse and so also the employment of widows to raise 
offspring to their deceased husbands. 

139. Most of Vishnu’s law of inheritance has become obsolete 
w£th the discontinuance of inter-caste marriages. He apportions the 
share of each son according to the caste of his mother/-"* The balance 
is in consonance with modern law and will be set out in the ensuing 
commentary. 

Vishnu differs from all the previous sages in expressly prescribing 
the law of the mortgage of land/ 22 * He allows mortgage of only 
a bull’s hide* 23 * of land at a time. If the mortgagor mortgages more 
without redeeming that previously mortgaged he shall be whipped or 
imprisoned/ 2 -** In a dispute between two mortgagees the one with 
possession has priority/ 23 * 


(9) CVIII-26. 

(10) XCVIII-85. 

(11) XCVIH-8G. 

(12) XV-27. 

(13) XXIV-27. 28. 

(14) XXVI-13. 

(15) XXVI-14. 

(16) XVII-4, 5- 

(17) XVII-7. 

(18) XVII-18. 

(19) XVII-19-23. 


discussed in the Commentary, host 

(20) XVTII-34, 35 - 

(21) XVIIi. 

(22) V-181 184. 

<*) "Bull's, hide.” That land, whe¬ 
ther little or much, on the produce of 
which one man can for a year 

—v 183 <he quanllty o£ a “ bull ’ s hide -” 
o ,« t . (24) V-181. 

See this subject (25) V-184, 
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140 . In his exposition of Criminal Law, Vishnu is equally modern. 
He recognizes the right of private defence/') and punishes adultery/*) 
defamation**) and insult*-*) while his refined moral sense does not suffer 
bestiality to go unpunished/s) A tooth for a tooth and an eye for an 
eye is his standard of punishment for many other effences. 

141. The Pharma Shastra of Narad bears so close an affinity to 

Narad 400 A D the "f Manu as to he regarded as one of 

ara ' ' its versions. From reference to the Roman gold 

coin Dinarius which was introduced into India about the first century, 
the Smriti must have been compiled after that date. P>ut inasmuch 
as it agrees on many points with the Smritis of Yadnyavalka, Vishnu, 
Katyayan, Hrihaspati and Vyas and reflects a more developed stage of 
judicial procedure, it may be safely assigned to the fourth century A.D. 

142. In his own preface to the Smriti, Narad admits that the 
work is no more than an abridgment of Manu made for the convenience 
of study by those who should find Manu unmanageably bulky. Hut if 
Narad is an abridgment of that work, it is also an improvement thereon 
in many respects. The opening chapters deal with judicial procedure, 
the plaint, pleadings and judgment, and the constitution of the Courts. He 
then deals with the subject of debts and pledges which appear to 
have tormented the old world as it torments the new. He then deals 
with evidence and ordeals, deposits, the resumption of gifts, breach 
of a contract of service, rescission of purchase, trespass and boundary 
disputes which are followed by the law of impotency and marriage. 

143. Narad allows the wife to divorce her husband for im- 
potency/'*) “ Women have been created for the sake of propagation, 
the wife being the field and the husband the giver of the seed. The 
field must be given to him who has seeds. He who has no seeds is 
unworthy to possess the field.”*?) Narad pernlits an engagement to 
be broken in favour of a better suitor/ 8 ) lie regards Niyog as still 
customary/ 9 ) The soilless widow must have intercourse with her 
husband’s brother till she has begotten a son, after which the brother 
is enjoined to let her go/'°) A married woman could re-marry if 
her husband does not return after a stated number of years/") 

144. Narad’s law of partition is indistinguishable from that of 
Manu but most of it is now obsolete. For instance, he concedes to 
the father the right of partition when he is striken in years/'*) or 
when the mother had ceased to menstruate/'-*) He allows the eldest 
son a larger share/'-*) His allotment of share amongst the subsidiary 
sons is, of course, equally obsolete. 

Hut on many other points of partition and inheritance, Narad’s 
rules are still in force. 
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145 . Comparing Narad with the older sages, it is evident that 
the distinction between Duty ( Dharrna ) and Law was becoming more 
perceptible though it was not so clear as it had become to the contem¬ 
porary Roman jurists. Narad was probably the contemporary of Justi¬ 
nian, and if the two works are compared—they piesent a contrast which 
is only explicable on the assumption iliat while the sacerdotal law was 
still struggling for emancipation from its close coniines, the secular 
law had already assumed a vigorous shape and form in the clear 
atmosphere of a thinking democracy. <15) 

146 . Of Brihaspati wc have merely a fragment, but its value is 

., . held to be in the fact that it affords a key to 

ad m a * patl ’ the age of Munu. Brihaspati is, indeed, regarded 

as one of its many versions—its other versions 
being those by Bhrigu, Narada and Angiras. Brihaspati mentions the 
Dinar ( Denarius ) as a current coin which was a copy of the Roman 
Denarius introduced into India in the first century A.D. The out¬ 
standing feature of Brihaspati is his definite pronouncement against 
Niyog. On "account of the successive deterioration of the four ages 
of the world ” it must not be practised by mortals in the present age 
according to law/' 6 ) lie also advocates the custom of Safi holding 
that " whether s' e ascends the fire after him, or chooses to survive 
him leading viituous lift, she promotes the welfare of hei husband." <,7) 
It dors not appear when anti how this custom arose. But one would 
not be far wrong in ascribing it to the cruelty of the husband’s rela¬ 
tion., to the contempt with which she was universall) regarded, and 
the persecution which was her lot as one whose vciy sight .mil presence 
was unlucky to the beholder. 

147 . Inter-caste marriages, were still legal, 11 D and the shares of 
sons are consequently apportioned according to the caste of their 
mothers/"'* but the tendency to restrict the sonship is outlined in the 
view that out of the thirteen sons< 20) “ the legitimate son of the body 
(sluras) and the appointed daughter ( Pulrika) continue the family.’’(-’*) 
Brihaspati allows the wife to inherit to her husband’s moveables but 
not to his immoveable property/ 22 ) But lie allows the daughter to 
inherit all property in default of the wife/ 23 ) 

Brihaspati for the first time enunciates the condition and the law 
of reunion/ 2 -*) 

lie cites Manu as having prohibited gambling/ 2 ’) but the spirit of 
gambling was abroad and Brihaspati allows it "under the superinten¬ 
dence of keepers of gambling-houses, as it serves the purpose of dis¬ 
covering thieves/*) For the rest Brihaspati voices the stereotyped 
view’s of his predecessor. 


(15) Translated in 33 S. t>, lv, pp. 271- the 12 


390. 

(16) XXIV-12. 

(17) XXIV-11. 

(18) XXV-14. 

(19) XXV-27, 28. 29. 

(20) Brihaspati adds the appointed 
daughter as equal to a son, and she with 


already enumerated make 
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(21) XXV-33. 
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148 . The Smriti of Yadnyavalka^* is stated to rank next only to 

the Code of Manu in its authority. It owes its 
^Yadnyavalka, 350 added importance to one of its commentators 
Vidyaneshwar, whose commentary thereon—called 
the Mitakshara—is nominally still the current law of the land, though 
in reality most of it has naturally been buried under the dust of ages, 
and what remains can only be safely relied upon if it is supported by 
the judicial commentary of the ultimate Court of appeal. 11 ut si/ long 
as the Dharma Shastras still adorn and diversify the text of legal 
treatises both the Smriti of Yadnyavalka and the commentaries thereon 
must remain the text round which all law must cluster. 

149 . The Institutes of Yadnyavalka are probably a versification 
of a Dharma Sutra—or a set of aphorisms on Dharma (or Duty)—be¬ 
longing to a school of the Yajur Veda which flourished in the third and 
fourth century A.D/ 2 3 4 > Internal evidence points to the author being 
a native of Mithila, the capital of Tirhut. 

150 . The work is divided into three parts: the first deals with 
Achar (or the rules of conduct); the second with Vvvahur (or domestic 
law); and the third with l’r.iaaschit (or penances). As usual the 
subject is throughout dealt with in a series of incomplete and often 
unintelligible aphorisms drawn up for justifying a crop of commen¬ 
taries to lie presently noticed (§ 160). These commentaries possess 
the leading characteristics anil the defects of all commentaries noticed 
filter (§§ 225-226). As, moreover, these commentaries reflect the view 
of a later age, it would perhaps be useful, if following the method 
hitherto adopted, the Institutes are perused without their attendant 
commentaries. 

151 . As regards marriage, Yadm avalka still allows inter-caste 
marriages/-*) Hut he limits with Vashishlh the three regenerates to 
three, two and one wife respectively. Nijog is modified but not abolish¬ 
ed. The wife is required to co-habit with the husband's younger 
brother during his absence, and failing him with a Supi/ida or Saijotra 
till a soil is horn/5) Her perpetual dependence on men is again insisted 
on/") but in some minor respects her lot appears to have improved by 
such allusions as that one should not take food before one’s wife/') 

152 . 'filie second chapter deals with legal precepts and procedure. 
As regards debts Yadnyavalka enacts the rule of lhimdupat w whether 
on secured or unsecured debts. His conception of a mortgage is one 
with possession/") hut he attaches special value to writing, holding 
that “ a loan contracted by a written document is re-payable in three 
generations.”6°) lie prescribes rational rules for its execution and 
attestation by an even number of witnesses, who must write in their 
own hands, mentioning first the names of their respective fathers: 


(2) Translated liy Maudhk, (II. L.), 
VP. 157 , ,274- 

(.0 Weber opines its earliest age to 
be some where about 200 A D.—Hist. 
Indian Lit., p. 281' 

( 4 ) 1 - 57 - 
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(6) I-85. 

( 7 ) I-Ji. 
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“ I am such and such a person, a witness in this document.” (M * A 
document is of no value if it is obtained by force or threat/' 2 * “ A 
debtor must enter on the back of the deed the payments he makes or 
the creditor should grant receipt in his own handwriting for the money 
received.”*' 3 * “After the discharge of the debt the deed should be 
destroyed; or for the validity of the transaction, a deed of release 
executed. What is paid before a witness must be re-paid before another 
witness.”* 14 * 

153 . Yadnyavalka’s law of partition provides for the shares of 
different sons; but it is in principle equitable. It is left to the father 
to either give his eldest son a larger share or to make all the shares 
equal/' 5 * He allows the wives possessing no stridhan of their own 
to share equally with the sons/ 16 * The rest of his rules on the im¬ 
portant subjects of partition and succession are still authoritative and 
will have to be set out in the ensuing commentary. 

154 . Yadnyavalka lays down detailed regulations for the main¬ 
tenance of gambling-houses.*'?* His Smnti is interspersed with the 
usual rules about ordeals/' 8 * disputed boundaries/ 1 *') trespass by 
cattle/ 20 * sale of stolen goods/ 21 * gifts/ 22 * return of articles purchased 
and the conditions of its return/ 2 ** The chapter relating to master 
and servant opens with a generous clause for the emancipation of slaves 
obtained by force or of those who from starvation have delivered 
themselves into slavery or those who being sl.vcs save their master's 
lives/ 2 -** Hut a higher caste could still enslave one belonging to a 
lower caste/ 2 ®* 

155 . Yadnyavalka prescribes punishment for abuse, insult and 
defamation, in which aggravation or mitigation of the offence is measur¬ 
ed according to the relative castes of the parties/'* He awards line 
as a punishment for petty offences the nature of which was probably 
determined by their frequency. Murderers were to Ik impaled/ 2 * women 
causing abortion were to be drowned* 3 * and tlv.se who kill their 
husbands, children or spiritual guide were to be trampled to death by 
oxen after having their cars, lingers nose and lips cut olf/4* The 
punishment for adultery varies with the caste of the offender, varying 
from a small fine to death/ 5 * Unnatural offence <m the w'ife cost 
24 panas/ 6 * The plea of the thief that he had entered the house at 
the invitation of one of its inmates is ordinarily as false as it is un¬ 
questionably ancient. The plea cost the accused 50 panas/?* The 
king was intolerant of the seditionist. “ One who indulges in talks 
affecting the interest of royalty, one who vilifies the king, or one who 
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discloses his secret counsels, should have their tongues cut off and be 
banished.”* 8 * 

156 . The age of Yadnyavalka was the age of literacy and co¬ 
operative industry. The former is manifest from the provision relating 
to written instruments, while the latter is manifest from a short Com¬ 
panies Act incorporated in the Smritis.* 9 * But it does not appear that 
such companies were anything more than trading partnerships from 
whose profits the king received 5 per cent, as royalty.* 10 * 

157 . The third chapter relating to asouch or impurity deals with 
the obsequial rites and winds up with an epilogue on the origin of man 
from the Great Soul and his final absorption therein.*"* 

158 . The Samhita of Angiras is an anathema on the use of indigo- 

dyed cloth and the eating of food touched by low- 
Angiras, 1000 A.D. caste people. It marks yet another step in the 
growth of caste rigour. But the twice-born were 
vet mutually tolerant of one another. They were only arrayed against 
the Shudra. “One may always take a Brahmin’s food; a Kshatriva’s 
on parva days: a Vaishya’s in times of calamity; but never a 
Shudra's.”*’-’* The protection of cows was also the special solicitude 
of the Angiras which prescribes various penances for striking or maiming 
a cow.* 1 ' 5 * Angiras’ excursion into medical science is wild: “ Milk and 
curds arc digested within a month; and clarified butter within six 
months. It is doubtful if oil is digested in the stomach within a 
year.”*’-»* 

159. Yadnyavalka was followed by a succession of minor Smritis 

all of which deserve only a passing notice, as they 
Minor Smriti*. are either mere reproductions or abridgment of 

the earlier Smritis. The introduction of writing 
into India by the adaptation of the 22 Scmetic ideographic letters into 
the 52 Devnagri alphabets had given a great impetus to the production 
of new works modelled upon the old which were copied and put into 
circulation with great facility (§ 72). But the hasty production of these 
works left much to seek. They are all dissertations on rituals, penances and 
penalties with an occasional fiing at the Shudras and women. They, 
however, record the persistence of old customs, Niyog, for instance. 
“ For knowing a woman brought by another for the purpose of pro¬ 
creating a son one becomes purified by bathing in the water of a river 
and drinking clarified butter.”* 15 * Caste was growing apace with the 
diversified occupations. “ A washerman, a cobbler, an actor, a varud, a 
kaivarta, a meda and a Bhilla,—these seven are known in the Smritis 
as degraded castes.”*’ 6 * Hut the house of the twice-born was not as 
yet divided against itself, though the tendency was to caste exclusive¬ 
ness. “ If a twice-born person drinks water touched by Chandal he 
becomes purified by a Krichhrapad: So the ascetic Apastamb has 


(8) II-305. 

(9) II-262, 268. 

(10) TJ-264. 

(11) III-118, 335. 

(12) M. N. Butt’s Tr.tns., p. 


IS 29-31. 

( 13 ) lb.. § 47 - 
04 ) lb., § 55. 
(15) Atri, 182. 


(16) lb., 195. 




62 


TITE HINDU CODE 


said.”*'7' Rut “ raw-meat, clarified butter, oil and oily substances ob¬ 
tained from fruits even when kept in vessels of degraded castes attain 
to purification when brought out.”* ,R ' Raw-meat was not yet taboo to 
the Aryan table, though the eating of beef had by now become sinful. 
Most of the work of Atri deals with the penance attending on a connec¬ 
tion with a Chandal or a Shudra woman. Rut despite recorded penances 
and penalties such connections grew apace, and they account for the 
large and varied population of the Indian continent. Vyas regards 
such marriages as perfectly lawful/*'"' and in his time Shudra men 
appear to have taken to marrying Rrahmin girls though X'y as damns 
the offspring of such unions as Chandals and as devoid of any religious 
merit. Rut Vyas was rellccting only the social disgrace implied in such 
unions/ 21 ' 

160. The patriarch Daksha has some excellent advice for the house¬ 
holder, who must rise early and take a bath following his minute direc¬ 
tions. lie must not eat his meal alone but must extend his hospitality 
to all comers/ 32 ' 

161. How to he happy though married, is an eternal problem, and 
the sage Daksha devotes a whole chapter to connubial canons/-'-’) 
amongst which oc* urs his exhortation in favour of suttee: “ A woman, 
who after the demise of her husband ascends the funeral p\re, becomes 
of good conduct and lives glorious!) in celestial regions ”* 2 *' 

162. The Smriti of Sankh is short and there is nothing to distinguish 
it from the rest of its kind. 

163. The sage I.ikhit idolizes the Ganges/-" 5 ' counsels the planting 
of trees, the excavation of wells and tanks, the letting loose of a bull 
as an obsequial gift on the eleventh day. A daughter may still be 
appointed to beget a son/ 1 ' “The sin tantamount to an act of pro¬ 
curing abortion is committed, if through the negligence of her giver 
a girl menstruates before her maruage. He who does not give away 
a daughter in marriage before she attains her puberty becomes 
degraded.”* 2 ' 

164. This is a favourite exhortation backed up 1>) the same simile 

throughout the Smrifis. Vyas recognized inter- 
Vyas. caste marriages. Exalted position is assigned to 

the wife as the better half of the man: “ The God 
of Rrahma cleft his body into two, of yore. Out of one part sprang 
the husband, out of the other the wife. This is what the Sruti relates.”**) 
Rut the daily duties of the wife, as staled by Vyas, are to rise before 
her husband, take a bath, clean the pots, cook his food and manage the 
household. lie is to cat first. She is to live upon his offals/**) A 
change m the Aryan dietary was made bv Vyas: “ A twice-born one, 
by eating a cooked flesh of an animal wantonly slaughtered (not killed 
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in any sacrifice) suffers the pangs ‘if hell for eternal time, or as long 
as the sun and stars would shine in heaven. A Brahmin by abjuring 
meat acquires the merit of a horse sacrifice, all his desires arc fructified 
and he becomes an emancipated self even though he be a householder/ 5 * 
This is then the commencement of pure vegetarianism. The tendency 
is noticeable in the earlier Smritis but a bold bid for a vegetarian diet 
enjoined on not only the Brahmins, but all twice-born is for the first 
time made by Vyas who restricts the Aryan diet to merely boiled rice 
and milk/' 0 There is now a definite and distinct cleavage amongst the 
twice-born themselves. “ He who dies with the boiled rice of a Brahmin 
in his stomach acquires nectar after death. Dying with that of a 
Kshatriva in his stomach he is punished with indigence in his next birth; 
with that of a Vaishya in his stomach he is consigned to the vile 
necessity of eating a Shudra’s boiled rice again; and with that of a 
Shudra’s boiled rice in his stomach, he is consigned to the torments of 
hell in his next life/?) 

165. Aliout the middle of the twelfth century A.D., the sect of 

Vaishnavas was founded by one Ramanui \charya. 

Pious Forgeries. lie taught the supremacy of Vishnu as the 
Supreme God—superior to Shiva—at Conjccvcram 
and commenced his preaching and a converting crusade against the 
older sect of Saivites who paid their last homage to Shiva. For twelve 
years kamanuj lived in Mysore owing to the persecution of the Saivitc 
King of Sri Ranga, after which he returned to the latter place. The 
sect has many followers in the Deccan where several hundred monas¬ 
teries are said to have been founded, but of which only four now exist. 
The worship of kamanuj followers is confined to Vishnu and his con¬ 
sort l.akshmi. The teachers are Brahmins, though all Hindus are 
equally admitted to the sect. The cardinal canon of the creed is the 
supremacy of Vishnu over all other gods of the Hindu pantheon. He 
is to be worshipped in live ways corresponding to his five incarnations, 
such as Krishna, Bhairav and the reft, and in order to popularize this 
sect bv establishing its antiquity and superior sanctity, a number of 
new r Dliarma Shastras were forged all though bearing old and 
honoured names such as those of ITarit, Apastamb and Gautam were 
written with the object of propounding the doctrine of the newly 
founded sect. They call for no further comment. 

166. The tenth and later centuries are remarkable for their out¬ 

put of commentaries on the old Smritis. As pre- 
Commentaries. viously observed, though in form commentaries they 

were independent works written to embody the 
law then current. Of the several commentaries on Manu that were 
written that by Kulluka Bhatta a native of Gour, the ancient capital of 
Bengal, is commended by Sir William Jones to be “ the shortest, yet 
the most learned, the deepest, yet the most agreeable commentary ever 
composed on any author ancient or modern, Kuropfcan or Asiatic.”* 8 * 
Sir William Jones has incorporated this commentary in his transla¬ 
tion of Manu. 
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167 . Next in importance is the commentary of Gobind Raja. Rut 
this and all other commentaries have but little value now, as most of 
Manu is obsolete, and whatever of it survives has been reproduced in the 
Mitakshara (§§ 16.1-172). The same remark applies to the com¬ 
mentaries of Narad and other sages. 

IV 

168 . Of all commentaries that by Vidyaneshwar, called the Mitak 

shara, (o > on the Institutes of Yadnyavalka has 
Mitakshara, 1150 obtained the foremost place, and is now ac¬ 
knowledged to be the most authoritative record 
of the Laws of the Hindus. All over India its supreme authority is 
acknowledged, through in Bengal and Bombay, it is more revered than 
followed. 

169 . Of Vidyneshwar little is known beyond the fact that he 
was the son of Padmanabha Rhatt of the Rharadwaj Gotra and that 
he lived at Kalyan, probably now Kalyani in the Nizam’s Dominions, 
and was attached to the Court of King Vikramarka Vikramaditya VI 
who reigned between 1076 A.l). and 1127 A l). (lo) Vidyaneshwar 
quotes Bind and Dhara who flourished in the first half of the same 
century, from which his commentary may safely be assigned a date 
about the middle of that century. Tie was an ascetic ( Paramlians ) 
and belonged to the Vaishnav sect to whose activity in fabricating 
Pharma Shastras reference has already been made. \ idvaneshwar was 
thus a native of Deccan and his book consequently obtained great 
vogue in the western and southern India from where its authority and 
fame spread to the Gangetic valley and the rest of India. 

170 . Though itself a commentary, Mitakshara has found other 
commentators. Consequently, we have first the text of Yajnavalkya, 
then its explanation by Vidyaneshwar, and then' other explanations of 
his explanation. Now as it is a cardinal rule of all commentators, that 
the Smritis are all to be deemed consistent and reconcilable with one another, 
and can in no case contradict one another, whereas in fact they do con¬ 
tradict one another, sometimes hopelessly, the commentators have no 
light task in setting out the altered law while still conforming to the 
canon of their creed that they shall never depart from the text which 
being divinely inspired is above human censure. 

171 . The two commentaries on the Mitakshara arc the Subodhim 
by Visvcshwar Rhatt and the Lakshmi Vyakhyan or Ballam Rhatt 
Tika, composed by a lady author by name Lakshmi Devi whose patronymic 
was Payagunde. According to tradition this lady was a victim to early 
marriage and enforced widowhood. As a child widow she commenced 
to while away her time in the study of Sanskrit under her father, and 
though adopting .the traditional method of interpretation, she strives 
to the utmost to enlarge the rights of her sex, but which unfortunately 
could not penetrate the iron conservatism of the age which was too 


( 9 ) Lit. Sk. MU, short and Akshara, (io) V. A. Smith’s Early History of 
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well agreed on the ruthless subjection of women. Visveshwar’s com¬ 
ments explain only selected passages, but Lakshmi Devi gives a full 
and continuous verbal interpretation of the Mitakshara accompanied 
by lengthy discussions. She generally advocates latitudinarian views, 
and gives the widest interpretation possible to every term of Yadnya- 
valka. Her views are held in comparatively small esteem and are 
hardly ever cited by the Shashtris.*"* 


Scheme of 
Miukihcra. 


the 


172 . The Mitakshara follows the Institutes of Yadnyavalka in 
its tripatite division of the work into Achar, (,J > 
Vyavhar (,3) and Prayaschit parts, and con¬ 

tains 1,185 slokas (couplets). Of these only 
a section of the second division treating of partition and inheritance 
has direct legal value. Its opening slokas 1-9 deal with invocation 
and the difference between Dharma (duty) and Adharma (sin). In 
slokas 4-5 Vidyaneshwar mentions the following 20 K'ilisis whose works 
must be studied:— 


1. Manu. 

2. Atri. 

3. Vishnu. 

4. Harit. 

5. Yadnyavalka. 

6. Ushana. 

7. Angira. 

8. Yam. 

9. Apastamb. 

10. Samvart. 


11. Katyayan. 

12. Ilrihaspati. 

13. Parasar. 

14. Vyas. 

15. Shankha. 

16. I.ikhit. 

17. Daksh. 

18. Gautam. 

19. Shatatap. 

20. Vashishth. 


173 . He says that all these works arc authoritative and they only 
supplement one another, and they must all be regarded as authoritative even 
when they contradict one another, but then one is free to follow the one 
or the other.* 1 -** 

174 . He then enters into the discussion of a Brahmachari, classi¬ 
fying all society into (i) Brahmin, (it) Kshatriya, (iff) Vaishya, and 
(tv) Shudra, of whom the first three are Dwija (twice-born) whose life 
is regulated by the Vedic ritual.* 1 ** He then sets out the rituals to be 
followed in securing impregnation, and the periodical rites to be 
performed till the child is six months old when it is to be given food.* 1 ** 
\ Brahmin boy should be invested with the sacred thread in his eighth 
year from the time of conception, a Kshatriya in his 11th and a Vaisyha 
in his 12th year.*'** The remaining few T verses detail the mode of 
cleaning the body and the like, and the study of the Vedas.* 16 * The next 
few verses deal with marriage.*'?* Vidyaneshwar expressly dissents 
from the view of Manu and the rest permitting inter-marriage between 
the twice-born and the Shudra.* 1 ®* He repeats the earlier text in 
favour of limited polygamy permitting the Brahmin three wives, the 
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Kshatriya two and the rest one wife each.* 19 * Tic recites the usuiil 
eight forms of marriages, reprobates re-marriage of widows or their 
duty to procreate a son to their deceased husband*- 0 * and does not 
omit to emphasize the woman’s perpetual dependence on man.* 21 * 
Inter-caste marriages were still in vogue but they were only confined 
to the twice-born/ 2 -’) though popular opinion increasingly disfavoured 
them.* 23 * The rest of the chapter repeats the old rules relating to 
ritual and the duty of each caste. The second chapter relating to Vyavhar 
(or social duty) commences with the rules of common morality, duty 
of the king, the law of mortgage, the rate of allowable interest, the 
rules of evidence and the appraisement of oral evidence.* 24 * His rules 
about written deeds* 23 * are mere reproductions of the earlier sages, 
already mentioned. So are his rules about ordeals.* 1 * ITis subsequent 
sections on partition and inheritance, comprising 307 verses being his 
commentary on Yadnyavalka 36 verses on the subject, have lieen 
translated by Colebrookc and are the foundation of the modern Hindu 
Law’ of Partition and Inheritance. As such, they will be referred to 
in the ensuing commentary. 

175 . The rest of his Sinriti has no present value. It deals with 
the subject of boundary disputes,* 2 * delicts,* 3 * bailments,*'* contract 
of service,* 4 5 * duties of a king, and an unclassified miscellany of precepts, 
principles, duties and penalties which must, if ever literally enforced, 
have made the life of the bewildered Aryan intolerably hard and 
mechanically monotonous. 

176 . The third chapter relating to ceremonial purity and impurity 
closes the work. It has no immediate value to the lawyer. As pre¬ 
viously stated what is now accepted by the Courts as the Mitakshara 
is a translation of Vidyaneshwar’s comments on Yadnyavalka, Chapter 
II (Dayabhag section), and on this meagre foundation the vast supers¬ 
tructure of the Hindu Law of Partition and Inheritance has been reared 
by the Courts. 

177 . The Mitakshara has gained its present ascendancy merely 

through the accident of its lirst discovery by the European scholars 
and the translation of its ‘ Dayabhag” portion by Colebrookc in 1810 
under the patronage of Government, which obtained wide currency 
and readily secured the imprimatur of the Courts who held it to enshrine 
all the sacred laws of the Hindu regulating the succession and inheri¬ 
tance to their property.* 6 * Hindu writers wrote their Dharm Shastras 
either in the form of Nibaudhs treatises or digests) or Tikas 

( i.e ., commentaries), but whether they were one or the other in form, 
they were usually both alike in substance, since they were both founded 
on old texts, in which the writers incorporated or interpolated all the 
accepted usages then current. How far this was done in each case 
naturally depended upon the idiosyncracy of the writer. If he was 
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one with a conservative trend of mind disapproving all new fangled 
innovations he rigidly excluded them from his text or only alluded to 
them with a view to condemn them. If, on the other hand, he was a 
reformer he readily welcomed the changes and thus gave them wider 
currency by according them his support. The authors of the Dayabhag 
and Mayukh belong to the latter class, while the author of the 
Mitakshara belongs to the former, lie was an erudite pandit but a 
stern and unbending Tory who overruled all encroachments upon 
established usages being of opinion that nothing that is tried by time 
can fail to be good for the people. 

178 . The Dayabhag of Jimut Vahan which rules Rengal is only 

a chapter on Partition and Inheritance of a 

Tha Dayabhag. general work or Digest of religi .us and civic duty 

called the “ Dharma Ratna.” This work, like the 
Mayukh and Smiriti Chandrika, is in the form of Nibandhas or Digests 
rather than commentaries and their purpose is to expound the law, 
and at the same time to inculcate and lay emphasis on the special 
doctrines which their author specially favoured. The common charac¬ 
teristic of them all is that they quote the same text but draw their 
own deductions therefrom by a process of reasoning and reference to 
the rules of construction which are said to justify the gloss. Hindu 
writers make no distinction between Digests and commentaries and they 
speak of them both as commentaries. 

179 . Of Jimut Vahan nothing is known beyond his name, and that 

he was a Brahmin of the Paribhadriya class and was the author of 
another work “ Kalavivek,” a copy of which, in the Library of the 

Asiatic Society of Bengal, bears on it the date 1417 Shak, which cor¬ 

responds to 1405 \.l). Even his age is a conjecture, though it marks 
an advance upon the development of Hindu Law as portrayed in the 
Mitakshara from which it differs upon many essential points on the 
subject of inheritance. It appears that the works that held the field 
prior to his appearance were those of Halayudh, Kulluka Bhatt, and 

Shulapani. Halayudh was a Judge of Lakshman Sen, the last Hindu 

King of Bengal, who flourished about the end of the twelfth century, 
whose work is lost, though from quotations made from it by other 
writers it appears to have attained some degree of eminence amongst 
its contemporaries. Kulluka Bhatt is the celebrated commentator of 
Manu. He and Shula Pani applied the doctrines of the Mitakshara to 
Bengal till they were overthrown by the Dayabhag of Jimut Vahan. 
Jimut Vahan quotes the earlier writers, such as Bhoj Deva, (7) 8 Gobind 
Raja, (a > Chandcswar/ 9) and Vachaspati Misra/ ,0 > which furnish data 
for a rough computation of his own age. The freedom with which 
Jimut Vahan discusses the doctrines of Vachaspati Misra as contained 
in his treatise, Vivad Giintamani, is stated to show that the two writers 
w r erc contemporaries. Jimut Vahan professes to base his treatise on 
the precepts of Manu which he says, have not been fully comprehended. 
Me then cites Manu, Narad, Gautam, Raudhayan, Sankha, Likhit, 
Vadnyavalka and other older sages ami upon their authority refutes 

( 7 ) Davahhag XT->, 22; XT-2, 20. (o') 1 b . 11, TV-3. 2.1; 
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the doctrines of the Benares and Mithila School, supporting his own by 
an appeal to reason oftcner than to precepts and precedents. The fact 
that Jimut Vahan frequently states and refutes the Mitakshara doc¬ 
trines clearly shows that after obtaining ascendancy in Bengal they 
were in a decadent state and Jimut Vahan who voiced the popular view 
tries to explain them away without directly condemning them as based 
on fallacious reasoning. 

180 . The Dayabhag, like the Mitakshara, became the text for 
several commentaries, the earliest of which was composed by Srinath, 
himself an author , of a work on Inheritance The Dayabhag appears 
to have had its early struggle for fame. Till the early part of the 
sixteenth century it is mentioned by no other writer. Mr. Ghosc opines 
that Jimut Vahan was attached to the Court of the King Jalaluddin 
Shah, a Hindu convert to Mahomedanism, who. despite his conversion, 
continued to patronize Pundits, and he thinks that the fact Jimut Vahan 
strikes out for individual rights in property with the power of aliena¬ 
tion, refuting the old notions of co-parcenary rights with its conse¬ 
quent survivorship, is due to the influence of his patron. To it he 
ascribes also the inclusion of females and the sister’s son amongst 
heirs. This argument would have been plausible if Jimut Vahan had 
made any effort at the secularization of law. At the same time he 
has striven to modernize and reform the orthodox doctrines of the 
Mitakshara, which probably accounts for its neglect lor about 2(X) 
years, till its doctrines were vigorously inculcated and given vogue by 
Raghunandan and other pundits of Navadwip who were formally 
consulted, and influenced the decisions of the Mahomedan Courts. On 
the establishment of the British Courts these pundits continued to be 
consulted and Warren Hastings commissioned them to compile a Code 
which was translated and became known as TTalhed’s Gentoo Code. 
As such, Jagannath, who was a pundit of the old Sudder Court, also com¬ 
piled a Digest which became currently known as “ Colebrooke’s Digest.” 
For long these compilations held the field, as original copies of the 
Sanskrit works were as rare as they were unreliable. 

181 . Jimut Vahana’s Dayabhaga is to Bengal what the Vyavhar 

Mayukh is to Bombay, an authority modifying the 
16 S 0 AD r Mayukh * Mitakshara wherever it expressly differs from it. 

In form it is an encyclopaedia of the sacred law 
and ethics of the Hindus, which its author Nilakanth Bhatt dedicated to 
his patron King Bhagwant Deo by whom it was inspired. The work as 
a w'holc is named after the patron, the “ Bhagwant Bhaskar,” that is 
“the Sun of Bhagwant.” This “sun” consists of twelve Mayukhs or 
“ rays ” dealing with twelve different topics as follows:— 

(1) Samskar Mayukh (Sacraments). 

(2) Achar Mayukh (Rituals). 

(3) Samay Mayukh (Festivals and religious rites). 

(4) Shradh Mayukh (Obsequies). 

(5) Niti Mayukh (Polity). 

(6) Vyavhaf Mayukh (Social duty comprising civil and criminal 

law). 
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(7) Dan Mayukh (Clifts). 

(8) Utsarg Mayukh (Dedication of tanks, wells, etc.). 

(9) Pratishth Mayukh (Consecration of idols and temples). 

(10) Prayaschit Mayukh (Penance). 

(11) Shuddhi Mayukh (Purification). 

(12) Santi Mayukh (Propitiation of evil spirits). 

182 . Of all these “ rays,” the sixth is the one which deals with law, 
and as such possesses a direct legal value. This, like the rest of the 
“ rays,” is merely a compilation based on ancient texts interspersed with 
explanations, both original and borrowed from other writers on law. 

183 . Of the author of Mayukh all that is known is that he was a 
Deshasth Maratha Brahmin born in Benares about 1600 A.D., and wrote 
his work under the partronage of Bhagwant Deo or Yuddha Sur, a Raj- 
pul Prince of the Sengar clan who ruled over the town of Bhareha 
near the confluence of the two rivers Chambal and Jumna, whose obli¬ 
gations are thus acknowledged in his concluding verse:— 

“Thus ends the Vyavhar Mayukh of the Bhagwant Bhaskar composed by Bhatt 
Nilkanth, son of Shankar Bhatt who was the jewel of learned men, the head of 
those who have travelled over the Mimansa (ocean) from one end to the other, 
and complied under the orders of Sri Bhagwant Deo, the protector of the whole 
world, who is the Lord of Kings, and an ornament of the progeny of Sagar.”(‘0 

184 . In the previous verse he describes his patron Bhagwant Deo 
as the reigning King of Bhara town situate in the vicinity of the con- 
lluence of the rivers Charmanvati and the Jumna. It is needless to 
add that this tract was then as it is now dominated by the orthdox 
Mitakshara School. 

185 . As already observed, Hindu writers wrote their Dharmashastras 

either in the form of Nibandhs (i.e., Treatises 
Mayukh and Mitak- or Digests) or Tikas (i.e., Commentaries) but 

shara Compared. whether they were one or the other in form, 

they were both alike in substance since they 
were both founded on the old texts in which the writers in¬ 
corporated all the accepted usages then current. As such, Vyavhar 
Mayukh is in form a Nibandh and though it is independent of 
die Mitakshara, it differs from it but little, except that it recognizes 
the sister as heir to her brother/ 1 -*) and treats the estate inherited by 
the daughter as her stridiian. It also prescribes a special rule of suc¬ 
cession to slridhan technical and non-technical, following the Mitakshara 
as regards the devolution of the former but providing for the inherit¬ 
ance of the non-tcchnical stridhan by the male issue in preference to 
the female issue/'*) While the Mitakshara is nominally paramount in 
the Bombay Presidency it is subject to the Mayukh which is the accre¬ 
dited work in that Presidency to interpret and supplement it; but only 


(xi) Postscript to Mayukh, Ch. XXII, (13) Dayal Das v. Sovitri Bai, 34 B. 
3-7 (Mandlik, H. L., p. 156). 385 (387.) 

(12) Mandlik, H. L, p. L 
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so as to harmonize the doctrines of the two so far as that is reasonably 
possible.* 1 ** 

186. The live marginal)}-noted works are those which are regarded 
Madras Authorities : as possessing special authority in the Madras Pre- 

(1) Smriti Chan- sidency.*' 5 ) Of these tlie Dayavibhag was written 

(2) Vir r *Mitrodaya ^y Madhaviya in the latter half of the fourteenth 

(3) Dayavibhag. century. He was a minister of several kings of 

(4) Vyavhar Nirnai. the Vijainagar d\nast\. The author of Saraswati 

(5) Saraswati Vilas, Vilas is said to be Pratab Rudra Deo a king of 
Orissa, who was a contemporary of Chaitanya and reigned between 
1503-1524 A.D. The work was probably composed by one of his court 
pundits. It is not only an authority in the Madras Presidency but also 
in Orissa. 

The Smriti Chandrika was written by Dcvanand Bhatt in the middle 
of the 13th century; while of Varad Raja, the author of Vyvhar Nirnai, 
all that can be conjectured is that he was probably a Tamil and lived 
at the end of the 16th or beginning of the 17th century. 

The Smriti Chandrika has been held to hold a position paraded to 
the Mayukh in the Bombay Presidency.* 16 ) In Madias it is regarded 
as the most authoritative commentary on the Mitakshara. It is sup¬ 
plemented by Pi r Mitrodai which fills up many gaps and omissions in 
the earlier commentaries, and illustrates and elucidates with logical 
preciseness the meaning of doubtful expressions.**?) 

187 . Vivad Chintamani, and Vyavhar Chintamani written by 
Mithila Authorities : Vachaspati Misra are held in special esteem in 

(1) Vivad Chadra. the Mithila country. So arc the other two works, 

(2) Vyavhar Chin- Vivad Chandra and’ Vivad Ratnakar. Vivad Chinta- 

(3) Vivad* n, Chinta- ™ ani . was probably composed about the middle of 

mani. the fifteenth century. 7 he Ratnakar was com- 

(4) Vivad Ratnakar. posed under the superintendence of Chandeshwar 
minister of Harsmgh Deo, King of Mithila in 1314 A.D. Chandeswar 
is also the reputed author of other tracts. 

But Colebrookc considers I-akshmi Devi to be the author of these 
works, though she published them under the name of her nephew. The 
name “Vivad Chandra” owes its title to the tenth reigning prince 
Chandra Singh, grandson of Harsing Deo.** 8 ) 


(14) Vasndeo v. Venkatesh, 10 B. H. 
C. R. 139; Krishnaji v. Pandurang, 12 15 . 
H. C. R. 651 Gajahai v. Shahajirao. ij 
B. 114 (118); Kesser Bat v. Hunsraj, 30 
B. 431 (442) P. C.; Bhagi.an y. IVaru 
Bat, 32 B. 300 (312); Dayal Das v. 
Savilri Bai. 34 B. B. 385 (390). 

(15) Collector of Madura v. Muttu 


Ramaluuja, 12 M. I. A. 397; 10 VV. K. 
17 * .; Vedachcla v. Subramania, 44 

M 75.5 P. ( . 44 

7 ^ *p ^. e ^ aillcla v - Subramania, 44 M. 

( 17 ) lb. 

(18) 1 Colebrookc’s Digest, Preface, 
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188. Two special prose works on adoption, the Dattaka Chan- 

fl) Dattak Chan- anf j Dattaka Mimansa< i0 > hold a high 

' } drika. *™ place in the estimation of Hindu lawyers in all 
(2) Dattak Mi- parts of India. But of these the former work, as 

manaa. n0 w extant, is said to be a forgery prepared by one 

Raghumani, Mr. Colebrooke’s Sanskrit tutor, to support the claim of the 
plaintiff, an adopted son, to share equally with an after-born son in 
the case of one Gopi Kristina v. Radha Kant, which was then pending in 
the Supreme Court at Calcutta, but which w-as compromised before 
proceeding to trial. The parties were Kayasths and the property in 
dispute a valuable Zeniindari. According to the older authorities the 
adopted son gets only a fourth of the estate/-") but Dattak Chandrika 
allows him a moiety. 

189 . There is a long but by no means an illuminating discussion on 
the subject in the Dattak Mimansa/ 22 ) in which however the Chandrika 
is cited/ 2 *) The latter admits the old rule but excepts the Shudras in a 
long argument/ 2 -*) which considering its undue length and 
emphasis is out of all proportion to its usual succinctness, and might be, 
probably was, an interpolation but it does not prove that the entire work 
is a forgery as is contended for by several writers on Hindu Law/ 2 *) 
Indeed, it is of the essence of literary forgeries of this character that 
something new should be inserted into what was old and veneVated as 
such, and there was little risk of detection at a time when all such 
works circulated in manuscripts, and the text of no two manuscripts 
agreed. The work bore for its author the fictitious name of Kuver. 

The Dattak Mimansa is written by Nand Pandit who is the author 
ot other legal works of which his commentary on the Institutes of 
Vishnu called Vijayanti and that on the Mitakshara called Pratit Akshara 
are still extant. The Dattak Mimansa has been treated by the Privy 
Council as a work “ which has had a high place in the estimation of 
Hindu lawyers in all parts of India, and has become embedded in Hindu 
Law, but that caution is required in accepting the glosses of Nonda 
Bandit in the Dattak Mimansa where they deviate from or add to the 
Smritis.”C) 

190 . Two other works the Dattak Tilak and Dattak Siddhant Man- 
jari on the same subject bear a similar stamp of suspicion, being, it is 
said, prepared to support the validity of the simultaneous adoptions of 
two sons, then questioned in a case in the Supreme Court before whom 


(19) Bhagivan Singh v. Bhagivan 

Singh, 21 A. 412 P. C.; Aamodajir v. 
Collector, A. L. J. 927 (931); Nagindas v. 
Bachoo, 40 B. 270 P. C; Arumith v. 
Arumith, 44 M. 656 (6t>5) P. C.; Aula 
Mohan v. Nirode Mohun, 20 C. W. N. 
901 (910). In Bombay the Dattak 

Chandrika and Dattak Mimansa arc 
taken to supplement the Mitakshara and 
the Mayukh; Laxmibat v. Vcnkatesh, 41 
U- MS (.137.) 

(20) Bhagivan Singh v. Bhagivan 
Singh, 21 A. 412 P. C.; Radha Mohun 
v. llardar Bibi, lb., 4(10 P. C; Puttulal 
v. Parbati, 37 A. 359 (367) P. G, as to 


which sec post, Buddha Singh v. Laltu 
Singh, lb, 604 (618). 

(21 j Vashishth, XV-9; Mitakshara, I- 
11. 

(22) Section v ; I, 15-7. 

(23) lb., 8. 

(24) Dattak Chandrika, V-29-J4. 

(25) Sarkar’s Adoption, (2nd Edition), 
pp. 124, 125; Ghose’s Hindu Law, (3rd 
Edition), 664. 

(1) Bhagivan Singh v. Bhagiean Singh, 
21 A. 42 P. C.; Radha Mohun v. Hardai 
Bibi, ib. 460 P. C.; Puttulal v. Parbati, 
37 A. 359 (367) P. C, in which the 
gloss of Nand Pundit was not followed. 
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they were cited.< s) Other special works on the same subject such as 
Dattak Nirnai, Dattak Didhiti, Dattak Darpan, and Dattak Kaumudi 
are also not free from the same susj)icion. But with the exception of 
the Mimansa and the Chandrika they have all passed into oblivion and 
even their survival is not due to their merit but to the fact that they 
happened to be the first to fall into the hands of an English translator, 
Mr. J. C. Sutherland, who in his preface dated 1st July 1819, admits 
having completed it in his leisure moments in five years. Both these 
works are written in a style which renders them of little practical 
value, while what is not obscure is obsolete, as for instance, the view 
of Mimansa that a widow cannot adopt at all even though she might 
possess the express authority of her husband,or th.it a woman cannot 
adopt her brother’s son/ 4 * On several other points set out in the 
sequel these books have ceased to count. 

191 . The age of the Mimansa cannot be ascertained but they both 
belong to the same critical age when legal texts appealed to divine 
sanction rather than to human reason for their authority. Of the two 
the Chandrika preceded the Mimansa. 

192 . This closes the first period of Hindu Law. its second stage 
is one of elucidation and exposition by European writers who charged 
with the duty of administering the Hindu Civil Law in determining their 
personal relations were naturally anxious to know something of that law 
at first hand. 

193 . It is a general principle that the private law of a community 
is not to be affected by a change of rulers, except on points upon which 
it conflicts with the public law. The mere establishment of a court to 
administer the law “ according to justice and right ” does not of itself 
imply any change in the law to be thus administered. 

194 . Both the Hindu and Mahomedan rulers of India followed the 
same p'licy. but they mostly left its elucidation to the Shashtris who 
w?re net above moulding their opinions to suit the requirements of 
their patrons. But even the native rulers felt the necessity of a com¬ 
pact and codified statement of Hindu Law and the Emperor Aurangzcb 
had one such digest compiled by one Raghunandan, a learned Shashtri 
of Bengil, who divided his work into 27 books comprising every branch 
of Hindu Law. This work obtained publicity under the title of 
Fatwai-i Alamyiri. Sir William Jones possessed a copy of its five large 
volumes but he evidently regarded the work as too diffuse to be of 
much value to the courts. 


V 

195 . The first European settlers who interested themselves in India 
Law under the East v,ere tlte Dutch Last India Company, which though 
Indian Company. incorporated in 1602, had really commenced its 

existence in 1595. Four years later a similar 
company was formed in England and in the following year it received 


(2) Momnotho Nath v. Onanthnath, 
t J. (N.S.) 24. 

(3) Dattak Mimansa, Ss. 1 27, 28. 


(5) In re K)iandu, 5 B. 154. 
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its charter from Queen Elizabeth. It conferred on the company a trade 
monopoly for fifteen years which was made perpetual by James I in 
1609. It conferred on it the power, to make laws and ordinances for the 
government of factors, masters, mariners and other officers employed 
on their voyages and to punish offenders by fine or imprisonment. These 
laws and ordinances originally consisted mainly of regulations for the 
guidance of its factors and apprentices. This charter was renewed 
from time to time with ever-increasing powers till by the charter of 
1661 they were given “ power and command ” over their fortresses and 
were authorized to appoint governors and other officers for their gov¬ 
ernment. The Governor and Council of each factory were empowered 
“ to judge all persons belonging to the said Governor and Company or 
that shall be under them, in all causes, whether civil or criminal, accord 
ing to the laws of this kingdom, and to execute them accordingly.” The 
first settlement of the company was at Madras which had been consti¬ 
tuted a presidency in 1651. Prior to 1878 petty cases against persons 
belonging to the settlement were disposed of by two or more officers 
of the company who sat in the “ choultry.” But in that year the agent 
and council at Madras decided that under the charter of 1661 they had 
the power to judge all persons living under them in all cases, whether 
civil or criminal, according to the English Laws, and in accordance with 
the decision the Governor and Council commenced their sitting in the 
fort chapel every Wednesday and Saturday to hear and judge all cases. 
But this High Court did not supersede the justices of the chuultry who 
continued to decide petty cases. This procedure became a model to be 
followed in the other settlements of the company. 

196 . In 1661 the port and island of Bombay was ceded to the 
British Crown as a part of the dowry of Catherine of Braganza and it 
was leased to the East India Company on an annual rent of f 10, while 
in Bengal the battle of Plassey in 1757 turned the tide in favour of the 
Company which secured the Dnvani or the revenue administration of 
Bengal and Behar by a grant dated 17th August 1765, though the native 
officials continued actually to collect the revenues till 1772. But though 
the servants of the company amassed fabulous fortunes during their 
short stay in the country, the company itself became financially involv¬ 
ed. In 1773 it applied to Parliament for pecuniary asistance. It passed 
two Acts, one to relieve it out of its financial embarrassment and another 
to control its management. This was the Regulating Act of 1773A 0) 
It declared the supremacy of Bengal over the other presidencies and 
confirmed the appointment of Warren Hastings who had already been 
appointed Governor-General of the company’s territories. It reserved 
to the crown the power of establishing a Supreme Court of Judicature 
at Fort William which was constituted by a Charter dated 26th March 
1774 till its suppression by the establishment of the High Court in 1861. 
It conferred plenary jurisdiction on the Supreme Court over all the 
inhabitants of Calcutta “provided that their inheritance and succession 
to lands, rents and goods, and all matters of contract and dealing 
between party and party, shall be determined in the case of Mahomedans 


(6 )'13 George III, C. 63. In its “short title” this Act is described as an Act of 
J 772 because Acts then dated from the beginning of the Session, in which they were 
passed. 
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by tin* laws and usages of Mahomedans, and in the case of Gentus by 
the laws and usages of Gentus; and where only one of the parties shall 
be a Mahomedan or Gentu by the laws and usages of the defendant.” 17) 
This was, however, a mere legislative expression of Warren blasting’s 
plan, for the determination of justice proposed and adopted by the com¬ 
pany in 1772, which provided that “ Moulvis or Brahmins ” should respect¬ 
ively attend the courts to expound the law and assist in passing the 
decrees.* 8) Subsequently when the Parliament invested the Governor- 
Genet al in Council with the power of making regulations, the exact 
wotds of Warren Hasting’s plan were incorporated into the first regu¬ 
lation* 7 8 9 10 ' enacted by the Bengal Government on the 17th April 1780, 
S. 27 of which provided “that in all suits regarding inheritance, marriage 
and caste, and other religious usages or institutions, the laws of the 
Koran with respect to Mahomedans, and those of the Shuster with res¬ 
pect to Gentus shall be invariably adhered to.” This section was re¬ 
enacted in the following year, in the revised code with the addition of 
the word “succession” and was repealed in the Parliamentary statute 
passed in 1780 known as the East India Company Act* ,o) and numerous 
subsequent enactments.* 11 * 


197 . No sooner were these p.ovisions placed on the statute book 
Anglo-Indian Di- ‘!' an Sir William Jones, then a Judge of the 
Supreme Court felt the necessity of Digests and 
* e * *' authentic translations. For in an address delivered 

by him on the 19th March 1788 as President of the Asiatic .Society, while 
commending the policy of administering their own laws to the conquered 
people he doubted the integrity of his pandit consultants and strongly 
advocated the preparation of reliable digests after the model of Justinian, 
and the translations of authentic legal texts. Warren Hastings himself 
had a code compiled named the Vivadarnai Setu but it was too meagre 
to be useful. It consisted merely of assorted texts on various subjects 
of Hindu Law to which were added short notes taken from authorita¬ 
tive commentaries. It was translated by Hales from its Persian version. 
Another similar Digest was prepared by a lawyer of Mithila whose name 
Colebroolce gives as Suvern Trivcdi. llis work was named Vivuda 
Sarancra. This was followed by Jagannath’s Digest composed in 1796 
under 11. T. Colebrooke’s direction. It differed from llalhcd’s Digest 
only in degree, not in kind. It too was a collection of assorted texts 
on only the two subjects of contract and succession to which Jagannath 
had added his own elucidatory gloss. It was named the Vivad Bhan- 
garnava and was translated by II. T. Colebrooke who published it in 
17% in three volumes under the patronages of the Marquis of Corn¬ 
wallis, then the Governor-General of India. This work is at times still 
quoted but it appears to have been intended as a practical manual rather 
than a learned treatise on Hindu Law. As it is, its part which deals 
with contracts is practically obsolete being superseded by the Statute 
law, and even as regards succession, it has ceased to be a safe guide in 
view of the advance in research since made, and the many disputed 


(7) lb., Ss. 13, 14. (11) 37 George, III; C. 142, S. 13; 

(8) Rule 23. Horn. Reg. LV of 1827, S. 26; Act LV 

(9) Reg. I of 1871, Ss. 17, 2/. nf 1872, S. s (Punjab Laws Act) as 

(10) 2t George III, C. 70. amended by Act XII of 1878. 
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points of Hindu jurisprudence being set at rest by the decisions of the 
court of ultimate appeal. 

198. The next and last epoch in the development of Hindu Law 
may be said to open with the publication of independent treatises and 
of these the works of Sir Thomas Strange, Chief Justice of Madras, and 
Sir William Macnaughten may be regarded as the pioneers. Both these 
authors had collected all the materials then available to them for the 
purpose of compiling serviceable manuals for the use of courts. 
Macnaughten referred a large number of abstract questions to the Shas- 
tries and recorded their responses in his publication, while Sir Thomas 
Strange devoted his retirement from judicial office in compiling two 
volumes of Hindu Law in which he essayed the task of stating the lead¬ 
ing principles of law in his own language. The courts were meanwhile 
engaged in the solution of such questions as came before them, and the 
Privy Council equally solicitous of grappling with its numerous compli¬ 
cated problems, delivered considered judgments which have gone far to 
set at rest the legal logomachies with which the Hindu text-books teem, 
and which like the figure of the Sphinx equally favour opposing views. 

199 . Sir William Hay Macnaughten was born in 1793. He came 
to India as a cavalry cadet on the Madras Establishment and used his 
ample leisure in acquiring the Persian and other Oriental languages. Tn 
1822 he was appointed Registrar of the Sudder Diwani, and while serving 
in this capacity, he published three volumes of the Reports of decided 
cases, his “Considerations on Hindu Law’’ and “The Principles and pre¬ 
cedents to Mahomedan Law.” In 1829 he published his “Principles and 
Precedents of Hindu Law” in two volumes the first volume comprising 
a statement of primary rules relative to the doctrine of inheritance, con¬ 
tracts, civil procedure, evidence and ordeals, while in the second volume 
he published a selection of legal opinions on the subject of Inheritance 
illustrative of his first volume. The next year Macnaughten was trans¬ 
ferred to political service in which his distinguished career was cut off 
by his assassination by the Afghans in December 1841. 

200. Most of the topics dealt with in his work, such as those relat¬ 
ing to procedure, evidence and ordeals have since been superseded by 
the Statutory Law, while the remainder of his work would be now con¬ 
sidered to be too meagre to possess any but historic interest. 

201. For the same reason Sir Thomas Strange’s work is equally 
Anglo-Indian Law out °* ( * ate - * ts ^ r5t a PPearance in 1825 marked a 

Work< ’ departure from the conventional garb of conimen- 

,or *' taries and Digests in which garb all Hindu Law 

books had hitherto appeared. Sir Thomas Strange was the first to essay 
the task of stating the first principles in the more intelligible form of 
dissertations on the following leading twelve topics: (1) Property in 
general, (2) Marriage, (3) Paternal relations, (4) Adoption, (5) Slavery, 
(6) Inheritance, (7) Disabilities to inherit, (8) Charges upon the Inheri¬ 
tance, (9) Partition, (10) Widowhood, (11) Testamentary power and 
(12) Contracts. 

202. Mr. Sutherland, the nephew of Colebrooke, the Company’s 
Judge at Mirzapur, was at the same time busy in the field of translation. 
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To him and Colcbrooke Hindu lawyers must tender their acknowledg¬ 
ments for their earnest endeavours to first unlock the treasures of their 
legal literature. Hut the value of the sacred texts has never been more 
correctly appraised than by Sir Thomas Strange who truly observed in 
his addenda as follows: “ To those who have made the Hindu Law any 

part of their study, it cannot appear strange that it is so unsettled and 
contradictory. Many of the opposing writers are, in point of credit, 
equal to each other; and, regardless of consistency, texts are adapted 
by each for the purpose of sustaining his own particular doctrine. 1 he 
obsolete, is confounded with the acknowledged, law. The context is 
often omitted, and passages which ought to be relatively considered, are 
quoted as if they were absolute and independent in themselves. We 
cannot, therefore, wonder that so little satisfaction is to be obtained 
from authority;—nor can we but lament that some effort has not long 
since been made to distinguish and separate those which arc, from those 
which are not rules of action.*’ 

203 . A large number of other books following the same model ap¬ 
peared from time to time but they have long since gone out of print 
and are now unprocurable. Mayne’s Hindu Law, which still holds the 
field as a standard work on the subject, made its first appearance in 
1878. In its preface he wrote: “1 have endeavoured in this work to 
show, not only what the Hindu Law is, but how it came to be what it 
is. Probably many of my professional readers may think that the latter 
part of the enquiry is only a waste of time and trouble, and that, in pur¬ 
suing it, I have added to the bulk of the volume without increasing its 
utility. It might be sufficient to say that I have aimed at writing a 
book, which should be something different from a mere practitioner’s 
manual.” This is indeed true, only too true as every practitioner knows 
to his cost. The requirements of the court-room do not favour recondite 
antiquarian research nor will the antiquarian find in a law book suffi¬ 
cient details to satisfy his craving. However, this-work set the pace for 
other works on the subject. 

204 . The executive and statutory declarations above referred to 

(§ 196) have not prevented the modification of 
Hindu Law Modi- Hindu Law by statute. As a part of the religious 
fied by Statute. system, Hindu Law, strictly speaking, could not 

be amended by the Legislature, which disclaims all 
authority to interfere with religion. But the slow evolution of Hindu 
society and the secularization of their law by its emergence from the 
thraldom of religion was the natural outcome of the social emancipation 
which followed the infusion of western ideas into a country to which 
all portals of knowledge not embedded in their Shastras had been closed. 
And as social ideas underwent a change a changed view was forced on 
the Legislature, which, though ever reluctant to pioneer social reforms, is 
at times constrained to bow to the overpowering pressure of public 
opinion. Such has been the history of the three Acts—the Freedom of 
Religion Act, 1850,< I3 > the Hindu Widow’s Remarriage Act, 1856,<**> 
and the Special Marriage (Amendment) Act, 1923. (, 4) 


(12) Act XXI of 1850. (14) Act XXX of 1923. 

(13) Act XV of 1856. 
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205. Under the Shastric Law the loss of caste entails forfeiture of 
inheritance. So it is stated in the Mitakshara. “An impotent person, an 
outcaste and his issue one lame, a madman, an idiot, a blind man, and a 
person afflicted with an incurable disease, as well as others similarly dis¬ 
qualified must be maintained, excluding- them however, from participa- 
tion.“ <,4) The injustice of this rule was soon telt by the British Judges 
who being nurtured in an atmosphere of a more tolerant jurisprudence 
could not understand why the mere forfeiture of caste should entail 
such dire penalty not only upon the apostate but on all his issue. The 
missionaries who were hampered in their evangelical enterprise equally 
pleaded for the removal of this disability. Consequently, in 1832 a 
Regulation of the Bengal Code enacted that “whenever in any civil suit 
the parties to such suit may he of different persuasions, when one party 
shall be of the Hindu and the other of the Mahomedan persuation, or 
where one or more of the parties to the suit shall not be either of the 
Mahomedan or Hindu persuations, the laws of those religions shall not 
be permitted to operate to deprive such party or parties of any property 
to which, but for the operation of such laws they would have been 
entitled."Os) As the territories of the East India Company expanded 
beyond the limits of the Bengal Code it became necessary to give the 
Regulation a wider operation; in 1850 an Act was accordingly passed (,6 > 
which extended its provisions to the whole of British India* 1 ?* declaring 
that no loss of caste shall involve forfeiture of any right to property. 

206 . This Regulation may then be regarded as the first modification 
not only of the Hindu Law by statute, but also of the declared policy of 
(lovcrnment which had found expression in several legislative enact¬ 
ments both here and in England. It subordinates Hindu Law to the 
Legislature which has the power to amend it in whatsoever manner it 
deems expedient. Rut all the same it is slow to move, and its declared 
policy has been merely to correct outrageous abuses or flagrant injus¬ 
tice, and that only when the public opinion is sufficiently prepared for its 
favourable reception, and indeed, presses for it. This is illustrated by 
another Act passed six years later * ,s * on the pressure of the Bengal 
social reformers, who headed by Jshwarchandra Vidyasagar started an 
agitation which culminated in the passing of the Hindu Widow’s Remar¬ 
riage Act (,<,) with a view to minimize the evils consequent upon infant 
marriage and its attendant infant widowhood. As previously remarked, 
Hindu society enjoyed far greater liberty in its earlier stages than it 
has done since the growth of monasticism, with the result that in later 
years while marriage before puberty was enjoyed remarriage after 
widowhood was strictly prohibited; the only course open to a widow 
being to immolate herself with the body of her deceased lord or lead 
the life of severe asceticism. The Hindu hierophant had never studied 
sociology and the evil which the Act was enacted to check, though it 
could not combat it, legalized the remarriage of Hindu widows. But 
despite the good intentions of its framers this piece of legislation was 
passed in advance of the times and it has practically remained a dead 


(14) Mitakshara, X-i. (17) See Laws Local Extent Act, S. 3 

(15) S. 9 of Reg. VII of 1832, repeal- (XV of 1874). 

ed by Act VI of 1871. (18) Hindu Widow’s Remarriage Act 

(16) Caste Disabilities Removal Act (XV of 1856). 

(Act XXI of 1850). (19) XV of 1856. 
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letter and is likely to so remain till the Indian womanhood is sufficiently 
educated to rise in revolt against the tyranneous custom which condemns 
her to an early marriage and consigns her to lifelong widowhood 

207 . Another liberalizing inroad upon the orthodox view influenced 
by the Christian missionaries was effected by the Dissolution of Native 
Converts Marriage Act/- 20 ) which enables a Hindu convert to Christianity 
to obtain a dissolution of his or her marriage if in consequence either 
party deserts or repudiates the other/ 2 *) 


208 . The idea of a Will is foreign to Hindu Law. It has become 
«• a wn a f established by the force of judicial decisions on the 
,n u 1 * c ' strength of its affinity to a gift/ 22 ) And as regards 
the Wills of Hindus resident in Bengal and in the towns of Madras and 
Bombay or relating to property therein situate/ 23 ) the Hindu Wills Act 
of 1879 assimilated the procedure for their execution, proof and cons¬ 
truction to that contained in the Indian Succession Act, the provisions of 
which that Wills shall be in writing attested by two or more witnesses 
have been since extended to all Hindu Wills/ 2 *) 


209 . Similarly, the Indian Majority Act/ 2 s) ovtrrules Hindu Law as > 
Indian Majority regard* the age of majority which is ordinarily now 

Act. attained on completion of the 18th year. \ccord- 

ing to Manu majority was attained on completion of the 16th year/*) 


210 . Similarly, the Guardian and Wards Act*-') has to a certain 
extent superseded the provisions of Hindu Law. 
The inter relation between the two will have to 
be discussed in the sequel. 


Guardian and 
Wards Act. 


211 . Neither writing nor registration was obligatory under Hindu 
Law to complete a contract or effect a transfer, 
party" ac^, 1882. an ^ other respects the Transfer of 

Property and the Registration Acts*’) have 
superseded Hindu Law except as to matters referred to in Ss. 2 and 
129. Even as regards S. 2 a recent amending Act**) sweeps away the 
restriction of Hindu Law as propounded by the Privy Council*') that 
the transferee must be in existence at the date of the transfer. 


212 . The Hindu Law of contracts has been superseded by the 
Indian Contract Indian Contract Act* 6 ) the only survival of that 
Act. law now being the rule of Damdupat, which stir, 

obtains in the Presidency of Bombay, Berur and in the town of 
Calcutta. 


(20) XXT of 1866 

(21) lb., Ss. 4, 5. 

(22) Beer Perlae Saheb v. Raiendra, 
J2 M. I. A. 1. 

(23) XXI of 1870; since consolidated 
in Act XXXTX of 7925 Sch. 3. 

(24) Act XXXVII of 1926 (amending 
S. 57 of Act XXXIX of 1925). 

(25) IX of 1875. 


(1) Manu. VIIT-27 Himrauth, 1 
Hvdc, in. 

(2) VTTT of 1890. 

(3) TV of 1882 and XVI of 1908. 

(4) Hindu Disposition of Propertv 
Act (XV of 1916). 

(5) Tagore vs Tagore, 18 \V. R. 359 

(6) IX of 1872. 
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213 . The procedure and rules of evidence which the Hindu Law 
Civil Procedure 1)ooks describe with some particularity, and 

and'lEvidence .* 6 ” ' which accordingly found a prominent place in the 
works of Macnaughten and Strange have all been 
rendered obsolete by the new forensic forms forged by the statutory 
enactments on the subject. Hindu Law like the archaic laws of 
other nations set much store by the trial by ordeals of which the only 
living vesting is to be found in the questionable provisions relating to 
special oaths embodied in the Oaths Act.<?) 

214 . The Succession Certificate Act has had equally the effect 
of abrogating the Hindu Law in so far as it prescribes a procedure for 
the recovery of debts and the Stamp, Court Fee, and Registration 
Acts are innovations upon the bucolic simplicity of the Shastric 
jurisprudence. 

215 . Until lately the Government of India, pledged to religious 

neutrality, fought shy of any suspicion of inter- 
CharitaMe*Tru«t* n ference with Ihc religious institutions of the 
people, with the result that freed even from the 
shadowy control of the Hindu kings, serious abuses crept into their 
working and the Hindu public began to clamour for some safeguards 
against their uncontrolled mismanagement. Its outcome was the 
Charitable and Religious Trusts Act enacted in 1920, (8) which enables 
any interested person to apply to the District Judge for a statement 
from the trustee of a public religious or charitable trust giving parti¬ 
culars of the trust, and the examination and the audit of its accounts, 
and on his non-compliance with the order of the Court he is exposed 
inter alia to the risk of a suit under S. 92 of the Civil Procedure Code, 
which might be filed against him without the sanction of the Advocate- 
General.It also enables the trustee to obtain the opinion, advice, 
or direction of the Judge on any question affecting the management 
of the trust. 

216 . As previously observed, caste is the fulcrum of Hinduism and 

its rigidity, however baneful, has been conserved 
. M»r- by the law of caste which prohibited inter-caste 

L*w*of Succession * marriages and indeed all inter-communal social 

intercourse. The recent enactment of a law, due 
to private incentive, has legalized inter-marriages between all Hindus, 
Ruddhists, Sikhs and Jain, who it will be seen belong to the same 
ethnological group of Hindu society and follow the offshoots of Hindu 
religion. This measure, the effect of which will be more fully discussed 
in the sequel, has had effect of wiping out the canonical rule against 
inter-caste marriages and it has further assured to the issue of those 
contracting them the protection of the English law of Succession as 
embodied in the Succession Act. 

The Act is optional, but its far-reaching effect will only be appreciated 
in the course of time when its gospel of new liberty becomes better 
known and more widely appreciated in practice. 


(7) X of 1873, Ss. 8, 12. 

(8) Act XIV of 1920. 

(9) lb., S. 3. 


( 10 ) lb, S ft 
(it) lb, S. 7 . 
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217 . The Hindu Criminal Law had ceased to he a living force 
after the decay of Hindu power. The establishment of the British 
rule did not revive its unequal provisions. Before the enactment of 
the Indian Penal Code the law administered in the country was the 
English Criminal Law supplemented in parts by local regulations. 
The Penal Code breaks in upon several cherished notions of Hindu 
Law. It abolishes the institutions of Suttee and suicide,* IJ ) against 
which as far back as 1830 a regulation was enacted,* 13 ) declaring 
Suttee illegal and punishable*'*) an d its abettors guilty of culpable 
homicide.*'*) The Code punishes infanticide,** 6 ) abolishes slavery,*'?) in 
which respect it merely codifies the pre-existing law passed in 1843, 
which had already abolished it.* l8) It substitutes the crime for caste 
as the true measure of punishment. 


218 . Not only the legislature but the decisions of the Court have 
. . tended to modify ami modernize Hindu Law. 

Judical Decision*. Thc influence of j U{licial dicta and decisions 

upon Hindu Law is necessarily slow and piecemeal, and while the 
decisions determined by the Privy Council have set the seal of finality 
upon them, those of the High and ether superior Courts of India have 
given rise to divergence of views which have not a little tended to 
make the contusion worse confounded. The process by which judicial 
dicta have modified the Hindu Law comprises (a) the enunciation of 
rules iii accordance with the precepts of justice, equity and good con¬ 
science upon points on which Hindu Law was wholly silent, or guided 
by the self-same principle, ( b ) the interpretation of ambiguous or con¬ 
tradictory texts, (c) the application of the principle of analogy with 
( d ) the consequent fertile deductions and corollaries. Up to 1861 
when the Shastris were attached to the courts to expound the law, 
the Courts were still dependent upon them for its exposition. But 
since that year the Courts took upon themselves the duty of expound¬ 
ing it and it then marks an epoch when Hindu Law may be said to 
have become secularized with the result that though Hindu Law at 
the present day is still technically a part ol the religion, it has in 
practice ceased to be so, though its previous association with religion 
and the fictions which still pervade its laws of partition and inheritance 
prevent its development by the legislature which watches its slow and 
measured progress with no uneasy feeling. 


219 . The growth of education and the accumulation of wealth 
have however shaken its foundation and even those born and brought 
up within the vinculum of Hindu society feel that a time has come 
when it should be codified and brought up to date. Laissez faire has 
its limits and the discontent and dissatisfaction felt by the wage¬ 
earning members of the family and the vanishing potency of the 
nucleus are an ever increasing source of the misery and embar¬ 
rassment of which every well-to-do household is a living witness. 
The growth of individualism, the new gospel of wealth and the ever 


(12) Ss. 306, 309. 

(13) Mad. Reg. 1 of 1830. 

(14) lb., S. 2. 

(15) lb. t S. 4 (1). (2). 

(16) S. 316. 


(17) lb., S. 370. 

(18) 3 & 4 Will. IV, C. 85. S 
Geo. IV, C. 114; 6 & 7 Viet., C. 9 
3, 4; Act V of 1843. 


98 . Ss. 1, 
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increasing results of personal effort have shaken the faith of the most 
devout adherents of the old order. 

220 . Another instance where the intervention of the Courts or the 
Legislature was rendered necessary by the gross inequity of the rule 
which made the son and the grandson liable as a matter of pious obliga¬ 
tion or religious duty to repay the debt of his ancestor is afforded by 
the primitive notion of law which underlies the sacred texts. In the 
view of the Hindu Law givers all breaches of contract were sins to be 
atoned for in the next world. Such was the fate of the debtor whose 
lot is thus depicted by Narad," when a devotee or man who maintained 
a sacrificial fire, dies without having discharged his debt, the whole 
merit of his devotion or of his perpetual fire, belongs to his creditor.”^) 
But this is not all. “ He who having received a sum lent or the like 
does not repay it to the owner will be born hereafter in his creditor’s 
house a slave, a servant, a woman, or a quadruped.” (20 > Sons are 
coveted to relieve the impecunious father from this torment. The 
grandson shall pay the debt of their grandfather, which having been 
ligitimately inherited by the sons has not been paid by them; the obli¬ 
gation ceases with the fourth descendant. Fathers desire offspring 
for their own sake, reflecting: “This son will redeem me from every 
debt whatever due to superior and inferior beings." “ Therefore, a 
son begotten by him should relinquish his own property, and assiduously 
redeem his father from debt, lest he fall into a region of torment.” (i,) 
This was the accepted doctrine, repeated and even emphasized by other 
Writers.< 2j) The obligation to pay was, therefore, personal and perpe¬ 
tual and it was independent of the existence of any paternal assets in 
his hands. He was bound to pay, because it was his duty to pay, and not 
because he had received any real or assumed benefit from the father/ 23 * 
But though this law was clear it was equally unjust, and the Courts 
from early times commenced to limit his liability to the extent of the 
debtor’s assets in his possession/ 2 -** But though this relieved the son 
in other Provinces the Court in Bombay held the duty literally binding 
upon the son (2S * till the Legislature had to intervene to limit it to 
the assets/ 1 * 

221 . Another attack upon the orthodox doctrine is made by custom 

Custom. whose march, though slow and imperceptible, has 

nevertheless in course of years altered Hindu, Law 
beyond all recognition. The force of custom as the precursor and 
progenitor of all laws is well recognizedl in the codes of all nations. 


(19) Narad, II, 10. 

(20) 1 Dig. 334. 

(21) Narad, III, 4, 6. 

(22) Katyayan, 1 Dig. 299, 301. 

(23) Hunoomanpershad v. Mt. Babooee, 
6 M. I. A. 421; Suraj Bansi Koer v. 
Sheo Prasad, 5 C. 14ft P. C.; Narayana- 
sami v. Samidas, 6 M. 293: Bhagbut v. 
Girija, 15 C. 717 P. C. 

(24) Strange, H. L. 167; 1 Dig. 320: 
Ago Hajee Monte 272; Jamoonah v. 
Mudden-ib.. 227; Dyamonc v. Brinda - 


bun, (1856) S. D. A. of 1856, 97; Awu- 
hya v. Bukheaxoar, 1 N W. P. S. I )i 3; 
Rayappa v. AH Sahib, 2 M. H. C. R. 
336; Ponnappo v. Pappuvayyangar, 4 M. 
9 (21). 

(25) Narasimharao v. Antaji, 2 B. H. 
C. R. 61. 

(1) Bombay Hindu Heirs’ Relief Act, 
(Bombay Act VII of 1866). See this 
Act printed with the statement of ob¬ 
jects and reasons in 3 8. H. C, R. 413, 

41& 
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“ Immemorial custom is transcendent law,” says Manu. (a) Custom 
might owe its origin to any cause, habit, convenience or convention, 
prejudice or predisposition, ignorance or human folly. In its inception 
custom is nothing but the mode of life adopted by one or more persons. 
It is copied by others who feel attracted to it by authority or by the 
community of thought or feeling. Where custom has not the backing 
of authority it may have to struggle long for its very existence. In 
this struggle it might be transformed, modified or destroyed. A number 
of customs which some time held the field are now treated as repellent 
to morality. Such is the custom of Niyog or the custom of polyandry, 
which though at one tim<e popular in Malabar, is now fast disappearing 
under the self-revealing force of education. Hindu family law is mostly 
based on custom, the origin of which has been already traced to the 
primitive instincts of man. 

222. Custom is unwritten law peculiar to particular localities. It 
ceases to be custom the moment it is embodied in law. Such law may 
be statutory or accepted by common consent in which case it becomes 
the common law of the land. Such is the common law of England which 
in its origin and continuance is purely customary (3) and has received, 
its authority as a law from long and immemorial usage, and its general 
acceptance throughout the realm. 

223. Though strictly speaking, this is nothing more than custom, 
still in legal parlance that term has been restricted in its use only to 
unwritten usage confined to a particular class or locality; when it be¬ 
comes universal it passes out of the region of custom. The Greeks 
divided their laws into written {Lex Scripta ) and unwritten {Lex non 
Scripta) the former being well ascertained and authoritative laws 
vvhile the latter were customary laws which, owed their authority 
to popular acceptance. This distinction between written and unwritten 
laws was borrowed by the Romans M and it has thence been transferred 
to English Law which, accordingly, defines custom as unwritten law 
sanctioned by immemorial usage. The distinction between written 
and unwritten law was of course, always artificial and indefensible, and 
is now rendered the more so in view of the modern tendency to incor¬ 
porate well established customs into the statute law and preserve in 
written records even those which still stand outside the statute. But 
in the latter case the writing is still only evidence of custom. As a 
branch of Hindu Law custom plays an important part, and within the 
limjits it is still administered, it modifies or supplements the written 
law however well established or ascertained, while in the Punjab custom 
is the first rule of decision in all questions relating to betrothal, 
marriage, divorce or dower, adoption, guardianship, minority, bastardy, 
succession, wills, legacies, partitions, gifts and family relations inclu¬ 
ding religious usage or institution, and even alluvion and diluvion.<*> 


(2) Manu, I-i8o. To the same effect, 
Apastamb, II, 11, 19; Gautam, IV, 20; 
Vashishth, 1-17; Mitakashara, i, S. 3, 4; 
Dayabhag, 1-33; Mayukh, 1, S. 13. 


^( 3 )^Hale’s History of Common Law, 

(4) Institutes, I-i, T. 2, Ss. 3, 9, 10. 

(5) Reg. XI of 1825 , S. 2 : Act IV of 

1873 , S. 5 . 
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In the rest of India the law primarily applicable in these matters is 
the sacred law, but it is yet subject to the influence of custom. In the 
preceding - pages an attempt has been made to trace its evolution in 
the light of custom which accounts for the variation of law and the 
verbal jugglery, interpolations and inventions to which an ancient text 
was subjected in order to accommodate it to the pressure of necessity. 

224 . A detailed statement of the existing customs affecting the estab¬ 
lished Hindu Law will be made in the sequel. For the present it is necessary 
to state that the Hindu Law administered by the courts is not the law 
of the Shastras but the law as the people acknowledge and follow in 
their daily lives, that is to say, the law as it is modified by custom or 
usage. (6) The Shastric text is merely evidence of such law, but even 
so it has no more value than the statement of the English Law by 
Coke, Hale or Blackstone. As the Privy Council observed: “The duty 
of an European Judge who is under the obligation to administer Hindu 
Law is not so much to inquire whether a disputed doctrine is fairly 
deducible from the earliest authorities, as to ascertain whether it has 
been received by the particular school which governs the district with 
which he has to deal, and has been sanctioned by usage. For, under the 
Hindu system of law, clear proof of usage will outweigh the written 
text of the law.”<*> In other words, what the courts are pledged to 
administer is the living Hindu Law of the market place, and not the 
antiquated aphorisms of the epic era. 


Legal Value of the 

Smriti. 


225 . The outstanding features of all these sacred compositions and 
compilations are: (1) They are professedly and 
designedly Moral Codes treating of civil obliga¬ 
tions merely as a part of the moral duty of an 
ideal householder. (2) Wherever legal precepts occur they are conse¬ 
quently treated as rules of ethics and not as mandates of law. (3) The 
Books are sometimes regarded and spoken of as Codes but they are 
codes in no sense of the term inasmuch as they do not contain any 
systematic exposition of the legal doctrine. On the other hand, as 
already remarked (§ 39) they are a mere collection of aphorisms of 
Sutras intended to aid the memory in teaching and acquiring religious 
knowledge. (4) As such, unlike the Laws of the Solon, or the Twelve 
Tables, or the institutes of Justinian, the Smritis were written by 
private individuals for the edification of their pupils and generally of 
those who should care to refer to them but they had no binding force 
as enactments of a lawfully constituted authority. (5) Since the 
smritis stood upon their own merits they were mostly records of 
the prevailing customs accommodated in a certain degree to the 
idiosyncracies of the writer. (6) No Smritis can be safely regarded as 
free from interpolations. There is, indeed, internal evidence in several 
of them that many of them were subjected to systematic interpolations 
at the hands of the glossators. (7) The interpolation were due to 
the desire of the latter writers to popularize their own views by passing 
them off as the views of revered and established ancient authority. (8) 
Even whole works have been forged and made to bear the imprimatur 
of ancient sages. (9) On the whole, however they reflected in 


(6) Krishnaramani v. 5 Anando, 4 B. (7) Collector of Madura v. Mootoo 
L. R. (O. C.) 231 (287 288). Ramolingo , 12 M. I. A. 397 (436). 
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the main the manners and customs of the times, modified only by 
the private opinions of the Brahmin writers who have given them a 
shape and character consistent with their self-interest as members of 
the priestly class; as such, anxious to preserve their supremancy and 
power. As regards the titles of the several Smritis it appears that 
some of them bear the names of the princely patrons to whose court 
the composer was for the time being attached. Some bear the names 
of the several gods of the Hindu pantheon, while a few bear descrip¬ 
tive or fancy names or a combination of one or the other. All Smritis 
claim a divine origin as calculated to insure implicit obedience, and all 
disguise, as far as possible, any reference to their modernity. 

226 . But these Smritis are no more legal code than would be a 
collection of legal maximp or nemonics prepared by a teacher of 
mathematics or physics. The so-called codes are no codes at all. They 
are siitras or aphorisms or legal maxims compiled to aid the memory, 
as aids to teaching and study, in which a great deal was elliptical which 
the glossators have supplied according to their own views of what 
was left out or understood. Such sutras furnish an apt model for 
engrafting on them new fangled ideas upon the old stock, thereby 
insuring their acceptance without scrutiny on the accepted authority 
of revered antiquity. They in their turn were followed by a host of 
commentators who busied themselves to define the ambiguities, to 
curtail the latitude, to apply the principles, to extend the consequences, 
and reconcile the real or apparent contradictions. But while professing 
to define the ambiguities they created new ones, while applying the 
principles they enunciated entirely novel ones, while professing to 
extend the consequences they drew strange deductions, and in recon¬ 
ciling the contradictions they made them wholly irreconcilable. 


227 . With the growth of a considerable body of legal aphorisms— 


Mimansa Rule* of 
Interpretation. 


many of them chaotic and contradictory—some 
working rules for their interpretation had to be 
devised. It is not proposed to refer here to rules 


which are the negation of logic, such as for instance, the rule enunciated 


by Yadnyavalkya that where any two texts are contradictory they are 
both good law. In the sixth or seventh ccntury (l7) Jaimini collected 
this rule in his “ Mimamsa Sutras ” with the object of introducing 
some critical insight into his students studying the revealed law. Ilis 
work does not discriminate between civil law and religious duty/' 8 ) 
the performance of which secures merit. (,o) Jaimini’s aphorisms are 
themselves highly artificial, and in their turn require voluminous com¬ 
mentaries to expound their meaning. An examination of his work dis¬ 
closes the scholastic method of interpretation —obscurum ab obscurius. 
For example, he postulates four methods of construction, namely,(i) 
the Sruti; ( ii ) the Linga; (Hi) the Vakya; and (iv) the Prakarana. 


(17) Not in the 13th century AI), (18) Cf. “ What is to be fulfilled as the 
as assumed, for Jaimmi’s aphorisms are object of a command is Dharma Jai- 
quoted in the Mitakashara ,SVe Max mini 1 i 2. 

Muller’s Six Systems of Indian Philo- (19) I.e., “ Apurva lit. what one had 
Sophy, p. 118 , not had before,” i.e., merit or virtue, 

or divin? approval, 
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The Sruti construction is stated to be that which discourages the giv¬ 
ing of an unnatural meaning to words when their natural meaning 
makes the sense clear. Where however, some word or words are to 
be understood to complete the sense—that is the Linga construction; 
and where one clause or sentence, though appearing isolated and in¬ 
dependent, has to lie read along with another which amplifies or quali¬ 
fies it--it is the Vakya or syntactical construction; while a greater 
liberty taken in the same direction, that is to say, the reading of one 
(ext as a part of another text, though independent of it, and though 
it is, indeed, on quite a different topic, is the Prakarana rule of cons¬ 
truction. These are the primary golden rules of Jaimini which he 
applies at his discretion to the construction of text which supplied the 
pabulum for legal logomachies of the learned of an earlier age, though 
they now carry but a limited conviction. 

228 . Jaimini, however, stands on surer ground when he enunciates 
the following rules which still stand as good to-day as when they were 
originally enunciated:— 

(1) Obligatory and non-obligatory texts must be distinguished. 

(2) Established and approved usage has the force of law without reference to 
the causes which brought it into existence.( 2 °) 

t.t) Foreign words must be understood in the sense in which they are used 111 
the language from which they are borrowed. 

(4) Every word and sentence must have some meaning and purpose attached to 
it —or as Karika more pithily puts it—more words, more meaning ” 

(5) The construction which makes the meaning shorter and simpler is to he 
(•referred; which is another way of saying that more should not be assumed than the 
words expressly convey. 

(6) No word or sentence should be ascribed a different meaning at one and the 
same (dace. 

(7) All words must be understood to bear their primary meaning. 

(8) An effort must be made to reconcile contradictions—or as the English Law¬ 
yer would put it—Law favours benignant construction. 

(()) When contradictions are inevitable one has an option to adopt my construc¬ 
tion 

( 10) All construction must be contextual. 

(11) All words should be given their natural meaning, unless the context justifies 
their use as terms of art. 

1 

229 . To bring Jaimini up to date a great many rules which he 
regards as sacrosanct will have to be ignored, and many, others which 
he omits, added. For example, when he declares that “Duty.arises 
from Vedic commands, all outside the Vedas must be disregarded ” (2,) 
he contradicts himself for how can he reconcile it with the sanctity 
of custom and the whole of the Smriti law which is outside the Vedas? 
And he ignores the facts which stared Him in the face when he declaimed; 
“The Shishts (wise teaching) of Sruti and Smriti is that which 
is not contradicted' by the Jatter,” while his ’ " matters sanctioned by 
the Shastras shoukl have perference ” is only a pious hope in view of 
the transformation which Hindu society underwent inspite of the 
Shastric inculcations. 


(20) Jaimini, i-iii-7. 


( 21 ) Jaimini, i-iii-i. 
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230 . However, since Jaimini wrote, the following further rules 
have become well established:— 

(12) In case of two Shastras laying down different rules, the latter supersede* 
the earlier rule. 

(13) No rule is enforceable unless it is conformable to current custom. 

(14) A judicial rule supersedes the Shastric rule. 

C15) The legislature is supreme and it can make or unmake all laws. 

The previous discussion will justify these rules. But a few pointed 
instances will further illustrate them. 

231 . The Shastras lay down (t) that the son is absolutely liable for 
his father’s debts, (it) that a Hindu widow cannot re-marry, (tit) that 
forfeiture of caste entails forfeiture of one’s inheritance, and (w) so 
does a marriage outside one’s caste, and ( v ) that of the adoption of an 
only son is invalid; but the first four rules have been overruled by 
the Legislature; while the last has been equally overruled by the Privy 
C ouncil.L 2 ) 


232 . ft will be noticed that the age of the lego-religious Codes, of 
which those of Manu and Yadnyavalka are best known, was fol¬ 
lowed by the age of commentaries, till these also ceased with the last 
of them, the Mayukh, the age of which is computed about 1600 A.D. 
The next epoch occupies a period of 300 years commencing with the 
reign of Aurangzeb who is said to have appointed compilers to digest 
the Hindu and Mahomedan Laws. The digest of Hindu Law is said to 
have been compiled under the supervision of one Raghunandan in 
27 volumes. The digest of Mahomedan Law is known as the I ; atwah-i 
Alamgiri. Raghunandan’s work was itself a collection of classical 
texts with a running commentary upon them, which, as often as not, 
obscured the very texts it was intended to reconcile or illumine. It¬ 
self modelled upon the mediaeval commentaries this digest in its turn 
became a model for subsequent compilers and monotonously similar 
digests followed in quick succession under the patronage of English 
administrators and scholars who were content to employ learned 
pundits to elucidate what centuries of them had conspired to obs¬ 
cure. They were all condemned by Mill in his History of India as 
misconceived works upon which the patronage of European savants, 
such as Warren Hastings, Sir William Jones, and Mr. Colebrooke had 
failed to effect any innovation. 

233 . A revolt against these stereotyped commentaries was marked by 
the works of the two Macnaughtens and Sir Thomas Strange who, 

(22) Sri Balusit v. Sri Balusu, 23 M. poser! “ a few centuries ago ”; ib, p. 

398 P. C. ix. The other digests planned on the 

(23) See a history of these works in same model are Halhed’s Gentoo Code, 
1 Colebrooke’s Dig., Preface, in which Jagannath’s Digest in 3 volumes (pub- 
will be found printed Sir William Jones’ lished in 1801), and several others men- 
letter, dated the 19th March, 1788, to tioned by Colebrooke in his Preface (p. 
Lord Cornwallis, in which he gave the xxiii), even the names of which are now 
age of Raghunandan’s Digest as com- forgotten. 
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however, followed the model of Tustinian’s Pandects, and appended to 
their works a collection of opinions of Pandits on several controversial 
topics of Hindu Law, a practice which Sir Raymond West in later 
years emulated in his work on Hindu Law. In his history of India 
Mill had pleaded for a modern Code, and in 1832 the House of Commons 
appointed a Committee to report upon its possibility and utility. This 
Committee examined a large number of witnesses, including James 
Mill himself, and they recommended the appointment of a Royal Com¬ 
mission to codify both the Hindu and Mahomedan Laws. A year later 
the Charter /\ct of 1833 created the office of Law Member of the 
Governor-General’s Council, and Lord Macaulay was appointed as its 
first incumbent. Lord Macaulay appears lo have underrated the 
difficulties of codification, for in his celebrated educational despatch 
he; wrote: “ We arc commanded by Parliament to ascertain and digest 

the laws of India. The assistance of a Law Commission has been given 
to us for that purpose. As soon as the Code is promulgated, the 
Shastras and the Hedayas will be useless to a MunsifF or a Sadar 
Amin. I hope and trust that, before the bojs who are now entering 
at the Madrassa and the Sanskrit College have completed their studies, 
this great work will be finished. 

234 . But the work, if undertaken at all, was never finished, and 
the Law Commission, in their Report dated the 13th December 1855, 
abandoned the attempt on the ground that it would arrest the develop¬ 
ment of Hindu Law, and, what they regarded as decisive, that the 
Legislature possessed no power to do it. 

It is useless to combat these views, for they are so transparently 
fallacious and stand refuted by the conduct of the Law Commissioners 
themselves who had at the same time drafted the Bill w'hkh became 
the Lex Loci Act. 

This Commission was followed up by several other commis¬ 
sions,which took for granted that their predecessors had spoken 
the last word on the subject. And in 1878 Mr. John Mayne dismissed 
its possibility as a miracle.<*) 

The matter rested there till the first appearance of this Code since 
when the two Houses of the Indian Legislature have pressed upon the 
Government the necessity of legislation in favour of codification, and 
both its possibility and utility are now recognized as beyond dispute. 

235 . The essence of the code is to be exhaustive. A modem 
Hindu Code must eschew the diffuse imperfections of the classical 
aphorisms. Its language must be precise and its decision free from the 
artificiality of classical expression. It must be something quite different 
to a conglomeration of hackneyed quotations from the classical 
authors who wrote in an age less critical and more in touch with the inner 


J 24) Macaulay’s Minute, dated - the 2nd 
February, 1835.-1 Selections from Edu¬ 
cational Records, p. 114. 

(25) 2nd Commission appointed in 
*^53 by S. 28 of the Charter Act, 1853 
(t6 & 17 Viet., C. 95). 3rd Commission 
appointed in 1861 by the Secretary of 


State. 4th Commission appointed in 
1879. 5th Statute Law Revision Com¬ 
mittee appointed by the Viceroy with the 
previous sanction of the Secretary of 
State 1921. 

(1) Preface, Hindu Law, 1st Edn., re¬ 
printed in the 7th Edn., p. xiv. 
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meaning of aphorisms little useful as a collection of Latin Maxims, which 
however useful, as aids to memory are nevertheless mere tags intended to 
assist the student in his study of law. 

An ideal code should do more. It must enunciate the leading 
principles and steei a middle course between scantiness and diffuseness 
of expression. That our other secular Codes cannot be acquitted 
of this blemish is no reason why the Hindu Code should imitate their 
example. Time alone will show whether such a Code can ever lie compiled. 

236 . Hut whatever may be in the womb of the future, there can 
be no doubt that the present state of Hindu Law constitutes an 
anomaly unparalleled in the history of the world. The Hindu Law as 
expounded by the text writer and commentators has been declared 
to be the law of the Hindus. Though the Legistature possesses the 
authority to interfere, it is pledged to leave it alone. The old race of 
commentators who by interpretation, annotation and analogy brought 
that law in line with the altered social conditions is extinct, and their 
occupation gone. Their place is now assumed by the Judges of the 
British Courts who are all subordinate to the Privy Council in London. 
It is manifestly out of touch with the current of Hindu opinion. Never¬ 
theless, it interprets applies and at times modifies or extends the law 
though it is in fact piesumed to do no more than administer ir. If 
in doing so it conforms to the altered opinion, it is by a mere accident. 
If it departs from the accepted view the Legislature has rendeted 
itself powerless to correct it. But nevertheless the slow evolution of 
human thought is preceding apace even in the unchanging Last Western 
education and the adoption of Western institutions and standards of 
life and comfort, the establishment of new industries and the amassing 
of wealth as a result of individual effort and enterprise have created 
new problems for which the sacred texts afford no satisfactory 
solution. For as the Privy Council recently observed' "In cons¬ 
truing the text of the Mitakshara which their Lordships have quoted, 
it is necessary to bear in mind that education beyond that ot ,i very 
elementary kind must have been limited to very few of the people for 
whose guidance the Mitakshara was written, and that for that limited 
few there could have been then no education attainable in the arts, 
sciences, and professions of that time comparable with the education 
now obtainable and necessary for a successful career in the arts, 
sciences, and professions of the present day. It may be assumed that 
the author of the Mitakshara who was construing and explaining the 
more ancient texts of the Hindu l aw for the benetit and guidance of 
the Hindu Community, could not have intended to penalise an educa¬ 
tion which was not in his contemplation and of which necessarily 
he knew nothing. Nor can it be assumed that his intention was to 
penalise and discourage self acquired skill, or the exercise ot high 
mental abilities or great individual effort in winning success in art, 
or science, or a profession, lie must have been writing of education 
--learning—such as he knew it to be, and when lie laid down that 
the gains obtained from an education recived at the expense of a 
joint family should be partible, he could not have intended that such 
gains should include the gains which were the result, not of the educa¬ 
tion received at the expense of the joint family but of the peculiar 



GeNeraL introduction 


89 


skill, mental abilities and individual effort in applying and improving 
such education exercised by the person who had been educated at the 
expense of the joint family. Their Lordships cannot find in the texts 
of the Mitukshara any authority for the contention in this case that the 
gains made as a clerk, as a broker, or as a money-lender, personally 
and without the aid of the joint funds by a member of a joint family 
who received an ordinary education suitable to his position as a 
member of the family to which he belonged, should in law be regarded 
.is partible and not as his self acquired property.” 0 ' 

237 . Despite the avowed policy of Jmisscc faire adopted by the 
Legislature, Hindu Law has been in some respects modified, though in 
doing so it has naturally followed the policy of tinkering rather than 
of reconstruction. But even in lectifying its glaring defects or enlarg¬ 
ing its liberties, its policy has been timid and hesitating and it has at 
times refused to respond" to the volume of public opinion, as in the 
instances when it icfused to regulate the Hindu religious endowments 
or empower the celebration of inter-caste and civil marriages rendered 
possible only by the enactment of a private Bill. Even upon 
the questions of vital importance on which the Courts are sharply- 
divided the Legislature has manifested a philosophic indifference leav¬ 
ing the chaos to rule till some one more aggrieved than the rest ventures 
to take up his appeal to the Privy Council who as often as not 
stiive to steer clear of all knotty questions until they can circumvent 
them no more. Even then their pronouncement might not be certain 
and unambiguous or even if certain and unambiguous, it might not 
cover all the issues upon which the courts here have been at variance. 


238 . It will thus be seen that Warren Hastings’ plan of 1772 did 
p t u- j not long survive the shock of Western jurisprud- 

ure ° ,n u ence, despite all the efforts made by European 
av> ‘ scholars, philologists and judges to reduce 

Hindu Law into a system its inherent defects soon became too glar¬ 
ing to remain unremedied. It fell a victim to its own contradictions. 
In 1833 an enquiry preceding the Charter Act of 1833 elicited a strong 
note from the Judges of the Calcutta Supreme Court who complained 
of the chaotic confusion in the slate of the law they had to administer. 
They complained of the difficulty of ascertaining the law and where it 
was to be found. This led to the appointment of an Indian Law Com¬ 
mission under the Charter Act, 1833, with Macaulay at its head. This 
Commission sat for many years and produced several volumes of report, 
which in some cases supplied the basis of Indian Legislation. The pro¬ 
cedure of the Civil Courts was unified by the Code which became law 
in 1859,< 2) and two years later the first Code of Criminal Procedure was 
enacted.The Indian Penal Code (,) w'as passed in I860, and the Law 
of Evidence was enacted in 1872, ( s ) the Negotiable instruments Act in 
1881,< 6 > anil the Transfer of Property Act, and the Trusts Act in 1882. 


(i) Mathantm v. Rewachattd, (1917) (4) XLV of i860. 

45 C. 663, 683, 684 (P. C.). ( 5 ) I of 1872. 



90 


The hinBu coDe 


These, with the Contract Act,<*> the Specific Relief Act,< 8 > and numerous 
Jand and local Acts, have eaten into the core of Hindu Law, confining 
its operation to the domain of family law, such as adoption, marriage, 
partition and inheritance. 

239 . Even on these subjects its leading principles, so far as they 
Iu Hope for the are now settled, do not all coincide with the sacred 

Futur «- texts, while in many cases in which they do, they 

tend to perpetuate a system which has long outlived its popularity and 
the society to which it was adapted and applied. 

240 . An effort was recently made in the Indian Legislature to 
secularize and codify the law, as had been done in Rome fifteen hundred 
years ago (§§ 8, 20), but the Government, though sympathetic, found 
itself confronted with a large and powerful volume of orthodox opposi¬ 
tion, which has given a pause to its codifying ardour. And so for the 
present there seems little hope for the Hindus unless a new Avtar arises 
to overcome their prejudices and reform their laws. 

(7) IX of 1872. (8) I of 1877- 
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CHAPTER I 

Operation and Extent of the Hindu Code. 


1 . 

Code. 


(1) This Code may be cited as the Hindu 


Local extent. (2) It extends to the whole of British India: 

And except as provided by this Code or by any other law cr custom 
for the time being in force, the rules herein contained are applicable to 
all Hindus and such other persons as may have adopted them. 

(3) The term “ Hindu ” in this connection includes not only those 
Meaning of who are Hindu by religion but also those who are 
“Hindu.” commonly known as such. 

2 . In the absence of anything appearing to the contrary the natives 
L Lo . of each of the following provinces are "governed by 

oc the schools of law noted against them 


(i) Bengal and Assam 


Dayabhag, supplemented by the Mitak- 
shara. 


(it) United and 
Provinces. 

(iii) Mithila 


Central Mitakshara. 


( iv ) Bombay Presidency, 

Berar and Guzerat. 

( v) Madras Presidency 


Mitakshara, supplemented by \ ivadchin- 
tamani and Vidvadratnakar. 

Mitakshara, modified by the Mayukli. 

Mitakshara, modified by (1) Smriti Chan- 
drika, (2) Parasar Madhav (3) Vir- 
mitrodai. 


(vi) The Punjab 


Customary law, supplemented by 
Mitakshara. 


the 


3 . (1) Hindu Law is personal, and a person has the right to carry 

Hindu Law j»cr- with him u P on his migration to another place in 
sonal. " India, where a different system of law prevails; 

(2) But on the change of his domicile there is no presumption that 
he had necessarily carried his own law with him, since he has then the 


H. C_fi fHl. rN 
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option of following his own law, or renouncing it and adopting that of 
his new domicile; 

^3) A person found resident in a given place will he presumed to he 
. . subject t<> the law ol that place, unless he shews that 

haw of origin. jn spiu . „ f thc chanRe „f h i s domicile he had not 

abandoned the law of his origin. 

Explanation 1.—The “ law of origin ” means and includes the law 
established in the original domicile of the ancestors of the family, and 
not merely of any members thereof, as determined b) the caste, race 
and language of the family at the time of its migration. 

Explanation 2.— Tn order to shew that in spite of his migration a 
person has continued to follow the law of his origin thc evidence given 
must be such as suffices to prove a special or family custom regarding 
its observance. 


Illustrations. 

(a) A, u Mahratla Brahmin fioin Poona, subject to the Mi'yukh, migrates to 
Nagpore, where the Mitaksliara is the lex Uni In the first place, it will he presumed 
that he is subject to the Mitaksliara law, hut A may shew that both he and the other 
branches of hts family ha\o maintained a connection with Poona and followed 
the manners and customs of that place. 

(b) A, a Bengali fiom ( alcutta, settled down in Allahabad The fact that several 
families of Bengalis had done the same bul were following the Dayabhag law is 
evidence from which it will be presumed that A and bis descendants had continued 
to be subject to their own law. 

(f) A, a Marwadi from Bikanecr, joined a laige colony of Manvadis in 
Calcutta for business. It is notorious that Marwadis follow their own customs 
wherever they go. A will be presumed to be governed by such customs in ( alcutta. 

4 . (1) Hindu Law, as such, ceases to bind a Hindu upon his con- 

version to an alien faith; and in the absence of any- 
Law applicable thing appearing to the contrary, he will he piesumcd 
o converts. t«» follow the law applicable to his new religion; hut 

it is open to him to continue to follow Hindu Law as a nvit'cr of custom 
so far as it is consistent with his new religion and with the rights of 
the other members of his family. 

(2) The question whether a convert continues to follow the old law 
or elects to follow the new law is a question of intention to K decided 
in each case with due regard to the course of his conduct, habit and 
mode of life. 

5. No Court shall enforce any law or usage having thc force of 

law inflicting on a Hindu forfeiture of rights or pro- 
acy CCt ° f ai ’ 0St * perty, or in any wise imparting or affecting any right 
of inheritance by reason of his renouncing or having 
been excluded from the communion of the Hindu religion, or being de¬ 
prived of caste. 


Illustrations. 

(a) A, a Hindu, dies, leaving him surviving two sons, B and'the son C, who had 
previously become a convert to Christianity. B and C will inherit equally to A. 
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( b) In the last illustration if C predeceased A, leaving him surviving his Chris¬ 
tian son l), the latter will inherit equally with B 

(<) A, a Shehail of a temple, dies leaving him surviving B, who had previously 
turned a Christian. B cannot succeed to the Shchailship, nor claim Us emoluments 
received hy the holder of that office 

6. Subject to the provisions hereinbefore contained, non-Hindus, 
whether Hindu converts or others, residing in a Hindu 
Hindu law when country, and adopting the custom of the Hindus, may 
HmiUiV C ° 110,1 become subject to such of the incidents of Hindu Law 
as are implied in the custom they have adopted. 


Illustrations. 

(a) \ family of aborigines lives as a Hindu family joint in mess and estate 
It will he governed l»y the Hindu Law of coparcencrslup, and the legal presumjition 
applicable to the position of a joint Hindu family will he applied to it 

(b) A family of Hindu converts to Mahonicdanism, domiciled in India, continues 
to live joint in mess and estate. It will he deemed to possess the incidents of a 
Hindu joint family. 

(c) J 3 ul in the last case, if the family were domiciled out of India, e (j, in 
Ilurmah, or Momhasa, the same presumption would not arise 


CHAPTER II 
Customary Law. 


7. Custom is an established practice at variance 
w ith the general law. 

8. A custom varying the general law may Ik* a 
general, local, tribal or family custom 

Explanation 1.—A general custom includes a custom common to anv 
considerable class of persons. 

Explanation 2 - -A custom which is applicable to a locality, tribe, sect 
or a family is called a special custom. 


Custom defined 

Nallire of cus¬ 
tom 


9. (1) Custom has the effect of modifying the general personal 

law, hut it does not override the statute law unless it 
oveST express * expressly saved by it. 

’’ i ‘ 1 (2) Such custom must he ancient, uniform, cer¬ 

tain, peaceable, continuous and compulsory. 


, t 10. No custom is valid, if it is illegal, immoral, 

nva id cus oui. unreasonable or opposed to public policy. 
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11 . (1) He who relies upon custom varying the general law, must 

plead and prove it. 

proof * of* *cti stom!^ (2) Custom must he established by clear and 

unambiguous evidence. 

12 . A custom may be proved or disproved in any of the following 

ways:— 

proof of custom. ( 1 ) Judgments, orders and decrees relating 

thereto. 

(2) entries in any public document made- 

fa) b\ a public servant in the discharge of his official duty, or 

(b) by any other person in the performance of a duty especially 
enjoined on him by the law of the country in which the 
puhlic document is kept, 

(3) a published work dealing therewith, 

(4) anj transaction b\ which the custom in question was created, 
claimed, modified, recognized, asserted or denied, or which was in¬ 
consistent with its existence, 

(5) particular instances in which the custom was claimed, recogniz¬ 
ed, exercised or in which its existence was asserted, disputed or depart¬ 
ed from. 

(6) opinions of— 

(a) persons knowing of its existence or non-existence, 

(/>) persons likely fo have known of the custom, given before 
any controversy as to the custom had arisen, and who are 
either dead or cannot be called without unreasonable 
expense or delay, 

(<•) a number of persons, 

(d) experts, 

(7) previous deposition of witnesses examined inter partes who 
cannot be called for reasons stated in Clause f6) ( b ). 

(8) admissions of persons adversely affected thereby, 

(9) acts and conduct which make the existence or non-existence 
of the custom highly probable or improbable. 

13 . Usage is a practice at variance with the general law, and 
Usage defined differs from custom in that it need not possess the 

antiquity, uniformity or notoriety of custom, provid¬ 
ed it is well known and acquiesced in'by the community to whom it is 
made applicable. 
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CHAPTER 111 
Makriagk. 


Customary Marriage 


Marriage dc- 14 . Marriage i.s an alliance between a man and 

lined. a woman recognized bj law. 

IS. A contract to marry cannot be enforced b> specific per- 
Kffect of breach formance or an injunction, but a party suffering 

nf contract to loss therein m;i) recover damages for .1 breach of 
marry. contract. 


Right to marry. 

Polygamy: and 
Polyandry. 


16 . Every man has a right to marry, and such right 
is not affected by infancy or infirmity. 

17 . Polygamy is lawful, but polyandry is un¬ 
lawful except to the extent permitted by custom. 


18 . No prescribed ceremony is necessary to constitute marriage, 
Prescribed cere- provided that if any ceremony is customary and 
monies unneces- regarded by the caste as essential, then it must be 

sary. performed. 


Explanation 1.—The ceretnom of Saptapadi is necessary to complete 
a marriage performed according to the orthodox rites, and that of 
Vivah Horn is also usually performed, but its non-performance does not 
invalidate a marriage, if otherwise completed. 

Explanation 2.—A marriage celebrated with due ceremony is not 
rendered invalid by reason of the fact that a party thereto was then 
an outcast. 


Explanation 3.—Cohabitation is not necessary to complete marriage. 

19 . The marriage expenses of all members of an 
pense™ 3 *' 0 undivided family are a legitimate charge on its 

property. 

20. Every marriage is subject to the following conditions 
namely:— 

riage within *pro- («) That the parties thereto must not be within 

hibited degree. the prohibited degree of relationship; and 

( b ) that if the parties thereto are Dwijas, they 
ordinarily must be of the same caste. 

Explanation 1.—The prohibited degree of relationship for the pur¬ 
pose of marriage is regulated by custom. 

Explanation 2.—-A person shall be deemed to be within the prohibit¬ 
ed degree of relationship whose marriage is opposed to common 
morality. 
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Illustrations. 


(a) The Shaslras prescribe that IMiias’ sons who are Sapuidas, (iolrajas or who 
belong to the same Fravar should not intermarry. A, a Dwija, wishes to marry B, 
who is related to A The \ahdity of this marriage depends upon the usage of the 
caste. 

( b ) A has married B, who is his own sister’s daughter The mainage is \alid 
as n is sanctioned hy eusloin. 

(<■) A, a Kshalrija, marries B, who is the illegitiniale (laugher of a Kshatriya 
father The caste people recognize it as a valid union The marriage is valid. 

1 n v a 1 i d mar- 21 . A marriage may lie rendered invalid for any 

riages. ot the following reasons:-- 

(1 ) because the parties were related within the prohibited degree, 

(2) because they were of different noii-intermarriageable castes, 

( 3 ) because they did not observe the essential ceremonies, 

( 4 ) because their marriage was brought about by force or fraud. 


Marriage hv 22. A marriage brought about hy force or 

force or fraud fraud may he avoided by the patty a Dec ted thereby. 


23. A 

Marriage void 
for im potency and 
imbecility but not 
for infancy or 
other incapacity 


irriage may be avoided on the ground of the husband’s 
unpolency, or either parly’s 'inbenlily. hut it cannot be 
avoided for their infancy or olhei incapacity which 
rendered them incapable of understanding the nature 
of their marital obligations and their consequence upon 
their individual rights, or theii own mental or physical 
incapacity to discharge them. 


24. On its completion the marriage becomes m- 
N<> judicial dissoluble and is not subject to. pidicial separation or 
separation or di- divorce for the adulterv, ciuelts or other misconduct of 
wire Permitted. eJther party . 


No dissolution . . 

tor apostacy, dc- 25. L lie tie ot marriage is not dissolved hy the 

gradation or loss apostacy. degradation or loss of iaste of either party', 
of caste 


26. Where 

Presumption of 
the death of hus¬ 
band 


remarriage is law ful, the wife may re nnrr", if her 
husband, after leaving her, has not been heard of for 
seven ye.us, hv those who \v mid naturally have heard 
of him if he had been alive 


Mutual rights 
and obligations 
upon marriage 


27. 'The following rights and obligati'ns arise 
upon man iage■ 


( a) As to the husband — 


1 . He is his wife’s natural guardian during her minority. 
2 He is entitled to her conjugal society'; 


3 . He is bound to maintain her; 
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4. He cannot divorce her, unless he is allowed to do so by 
custom; 

5 Should silt- piedecease him, he is entitled to inherit her pro¬ 
perty. 

6. He has no right over her Stridhan, which he may, however, 
use in a time of great distress 


(b) sis to the wife — 

1. She is bound to live with her husband, unless he is guilty 

of cruelty or misconduct; 

2. She is entitled to retain her Stridhan as her separate property; 

3. She is entitled to sue, and is liable to he sued, in respect of 

her Stridhan. as if she weie a feme sole: 

4 She cannot divorce her husband, unless she is allowed to do 

so by custom; 

5 Should her husband predecease her, she is entitled to inherit 

his separate property: othciwise, she has the right of 
maintenance and residence in the family dwelling-house; 

6. She has no right over her husband’s property during his 
lifetime beyond the right of maintenance and residence. 


28. (1) In a case relating to conjugal rights, there must be, 


Proof and pre¬ 
sumption of niar- 
i iage. 


except as otherwise expressly provided, proof of the 
performance of marriage and its validity. 

(2) In other cases, marriage may be presumed 
from continuous cohabitation, conduct and repute; 

(3) Such presumption of marriage cannot he rebutted by mere proof 
of its improbability. 

(4) When the fact of marriage is proved, it will be presumed that 
it was performed— 

(a) in the approved form, 

(b) with due ceremonies, and was otherwise a valid marriage, and 

that 


(r) it continued during the lifetime of either party. 


Statutory Civil 
Marriage when 
valid 


Statutory Civil Marriage. 

29. It is lawful for a Hindu to marry a person 
who professes any of the following religions, that is 
to say, the Hindu, Buddhist, Sikh, Jain or Christian 
religion. 


Saving of other 30. Nothing herein affects a marriage other- 

marriages. wise valid under any law or custom then in force. 
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Illustrations. 

(a) A, a Brahmin, marries a Mahomedan lady before the Registrar of Civil 
Marriages in London. The marriage is valid. 

(f>) A, a Hindu, marries a non-Hindu on board a British ship outside the 
territorial limits of India The marriage is valid 

(c) A, a Kshatriva, marries a Brahmin lady under the Special Marriage Act 
(as amended by Act XXX of 1923). The marriage is valid. 

(d) A, a Hindu, marries a Christian in British India. The marriage is valid, 
being permitted by S. 4 of the Indian Christian Marriage Act (XIV of 1872). 

(e) A, a Hindu, marries a Mahomedan in Hyderabad. The marriage is valid, 
being permitted by local custom. 


CHAPTER IV 

Affiliation and Legitimacy. 


31 . (1) Children may be natural or adopted. Of these the 

Children do- f° rmer ma y be legitimate or illegitimate; 
fine<1, (2) A legitimate child is one begotten by a person 

on his lawfully married wife; 

(3) An illegitimate child is one begotten It) him on one who is not 
lawfully married to him; 

A lawfully begotten son is called Auras putra 

(4) An adopted son is one legally adopted by or to a man as his 

son; 


A son taken in adoption is called Daiiak putra or the adopted son. 

32 . The legitimacy of a child born of a married wife of a person 
is conclusively presumed in the following cases. 
Presumption of namely: - 

legitimacy. («) where U was born during the continuance of 

the marriage, or 

( b) within 280 davs after its dissolution, the mother remaining 
unmarried, unless it is proved that the parties to the marriage had no 
access to each other at any time when it could have been begotten. 


Illustrations. 


1*0 A had validly married B in the mouung. B was deliveicd of a child in 
the evening. The child is the legitimate child of A and B. and evidence cannot be 
given to disprove it. 

(b) A had validly married B. \fter his marriage A became an ascetic He 
visited B casually now and then. B was delivered of a child. It is the legitimate 
child of A and K, and evidence cannot he given to prove that by reason of his vow 
A could not have begotten it. 


(r) A validly married B. A was then aged 
after the marriage, B was delivered ot a child 
of B since A could not have begotten it. 


an< !, B aged 14. A few months 
The child is the illegitimate child 
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(rf) A aged 30 manied B aged 15 B subsequently gave birth to a child It is 
the legitimate child of A and B, and evidence cannot lie given to disprove it. 

(<?) A had validly married B. A chfljl was born to them in wedlock Evidence 
is led prove that A was congenitally impotent The evidence is admissible as 
proving sexual non-access. 

33 . Every child, whether legitimate or illegitimate, uosscsses the 
.... . ™Rht of maintenance against its father or his estate: 

of maintenance.* ‘ Pr( . ,vi(i . Ct * th ^ in a , the School, 

such right, in the fisc of an illegitimate child, ceases 
upon its attaining majority. 


CHAPTER V 
Adoption. 


34 . (1) Adoption is a formal recognition of a person as the son 

of another. 

Adoption defin- 

ed. (2) No adoption ts valid unless it is made in con¬ 

formity with law. 

(3) Any Hindu, not having a son, grandson, or great-grandson alive 
at the time of adoption, may adopt a son to himself, and his wife or widow 
may with his consent do the same 

35. No one can adopt a son unless at the time of 
lssuelcss^ nU St he adoption he had no living son grandson, or great- 
grandson. 

36. Save as provided by any law for the time being in force, 
everv I Hilda has ihe right to adopt a son provided— 

\\ ho may adopl 

(</) he has attained the age of discretion; 

(M has no son, legitimate or adopted, or having a son the latter was 
married under the Sjiecial Mlarriage (Amendment'l Act. 1923, and has no 
other son, grandson or great-grandson in the male line then living; 

(V) is jxissessed of sound mind; and 

(rf) is not suffering from any mental or physical disability which 
disqualifies him from inheritance. 

Explanation 1.—The facts that the adopter is a bachelor or a widower, 
or that his wife is pregnant or opposes the adoption are immaterial to the 
validity of adoption. 

Explanation 2.—A son mentioned in Clause ( d ) does not include a 
son who suffers from any of the disabilities which disqualify him from 
inheritance. 

Illustrations . 

(a) A is a Government ward subject to an Act which prohibits A from 
adopting without the consent of the Local Government. A adopts. The adoption i9 
invalid unless consented to as provided in the Act. 


H. C.—7, 
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(fc) An eunuch registered under Act XXVII <>f 1K7J <* declared by S. 2 Q 
thereof incapable of adopting a son. A cannot adopt. 

(c) A suffers from virulent Icpiosy which disqualifies him to inherit. A cannol 

adopt. 

(d) A has turned a Sanyasi and so renounced the world A cannot adopt. 

( e ) A has a son, who is deaf and dumb, or suffers from any of the disabilities 
mentioned in ills, (c) and ( d). A can adopt. 

(f) A who has an adopted son B, adopts C. The adoption is invalid, fot 
a Hindu cannot have two adopted sons at the same time. 

. . , 37 . A wife mav adopt a son to her husband with 

w jf e his express consent. 

38 . (1) The widow may adopt a son to her deceased husband 

Adoption by w 'th his express authority: 
widow. Provided that, in places not subject to the Henna! 

and Benares schools, she may also adopt without such authority in accord¬ 
ance with the following rules:— 

(2) (a) In the Dravid country, she may make an adoption after 
consulting thereon all her husband's sapindas. and with the assent of all 
or the majority of them, thereto: provided that if only some of them assent 
to the adoption made, it will still be valid if it is proper and was made 
in the bona fide performance of a religious duty : 

( b ) Provided also, that where the family is joint, the consent of the 
father-in-law, and in his absence, of its managing iiiunbei would be 
sufficient for an adoption, if made m their own lifetime 

(3) (a) Til the Mahrashtr.i, where the widow succeeds to her husband 
who died a separated member from his family, she mat adopt without his 
consent which is presumed. 

(, b ) But if her husband died a member of an undivided family then 
she may only adopt with the consent of his uudi.ided co-parceners, in 
which case, in lieu of such consent, the consent of persons mentioned in 
Clause (2) ( b) will he sufficient, amt the provisions of Clause (2) la) 
nmtatis mutandis shall then apply. 

Explanation 1.—The consent lieremUfore mentioned must be free and 
not one induced by fraud or coiruption 

Explanation 2.—Where the majority' of co-parceners or Sapindas, as 
the case may be, have assented to an adoption, it will he presumed th.,1 
their assent was bona fide. 

Exception 1.---A widow in Mithila can make no adoption to hei 
husband with or without his consent. 


Exception 2. In the Punjab, the validity of an adoption by a widow 
depends upon her compliance with the tribal and territorial custom. 


Husband’s man¬ 
date, 


39. The widow is bound to strictly obey any 
directions given by her husband touching an adoption 
to him, , 
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40. The authority by the husband to adopt may be verbal or in 
Fcrm of author- writing, but if it is in writing of a non-testamentary 
ity. nature, it must be stamped and registered 


41. (1) The 

Construction and 
limits of authority. 


authority of the husband to adopt must be liberally, 
though reasonably, construed, so as to advance the pur¬ 
pose he had in view. 


(2) Such authority may be general or limited, but 
it will be ineffectual if it is illegal, vague or void. 


(3) The authority to adopt can only he conferred on, and u'-od by, the 

wife. 


(4) He who confers the authority may revoke it at any lime before 
it is used. 


Illustrations 

.1 authorised his wife /.’ lo adopt ,t soil It adopted ( who dud after the 
adoption, whereupon It adopnd />. The adoption of I> is valid for the general 
authority to adopt empowered It to make any number of successive adoptions. 

(b) A authorizes his wife It to adopt C C dies B has no power to adopt 
(f) A authorizes B lo adopt a son, should their son ( die unmarried C dies 
unmarried B adopts The adoption is valid 

(d) -l authorize, s his wife It to make an adoption, should their son C die C 
died leaving his widow D surviving him as his heir. B adopted E The adoption 
is invalid as it would devest D 

(r) .1 authorized H to adopt ( (. adopts l> The adoption is invalid for B\ 

authority was limited to th< adoption of C 

if) ./ authorizes his wife It and ewcntoi ( to adopt The authority ts invalid 
as .1 was legally eonipelmt mill to authorize B 

42 . (1) Where the authority to adopt devolves or is conferred on 

two or more widows, in the absence of any express 
vvidov'l' 11 * ‘ V direction to the contrary, it may be used by the senior 
' iu ’ % ’ widow then living at the time of adoption. 

(2) Hut no co-widow can make an adoption without the consent of 
the other co-widow in whom by inheritance from her son the whole estate 
had become vested. 

Illustrations. 

(a) A directs that his w<> wives B and C may jointly adopt a son Feiu B 
though senior, cannot adopt without the.concurrence of C and if one of them dies, 
the other cannot adopt 

(b) A directs that his tw'o wives B and C should make an adoption There 
is nothing to indicate that they are to act jointly. B, if senior, may adopt, and if 
she dies or refuses, C may do so. 

(f) A has two wives It and C, of whom C has a son by him who survives A A 
authorizes B to adopt in case his son by C should die. The son dies an 1 his estate 
vests in his mother C. B cannot divest C hv adoping to A without C’ * 
consent. 

43 . An adoption brought about by coercion, undue influence, fraud, 
Adoption hv misrepresentation, or mistake, or otherwise than by the 

fraud, etc free consent of the parties thereto, is voidable at the 

instance of the party wronged, hut subject to the 
rights of other parties, it may be confirmed. 
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Illustrations. 

(a) A, a widow in the Dravid country, falsely represented to hit husband's 
Sapindas that she had authority from her husband to adopt. I hey thereupon 
accorded their consent. The adoption is invalid as their consent was obtained by 
a misrepresentation. 

(b) A threatened B with a criminal prosecution falsely accusing her of forgery. 
B thereupon adopted A's son C. She treated C as her son for years B could 
not afterwards avoid it, for she had ratified it. 

44 . The widow’s power to adopt becomes incapable of execution 
on the vesting of her husband’s estate in another by 
Legal limitation inheritance: 
on widow’s power. 

Provided that when the estate of the husband has 
vested in his co-widows by inheritance to him, an adoption made by one 
of them will not be invalid by reason of the fact that it has the effect of 
divesting them. 

Illustrations. 

(a) A, the father of B then aged 2 years, empowers his wife C to adopt 
should B die. B lived to be of age, married P and on A's death inherited his estate. 
He then died and was succeeded by his widow P, who also died, C succeeding her. 
C then adopted h. The adoption is imalid as h could not divest 1) iti whom A's 
estate had vested as the heir of his son B 


(6) But tf in the last case B had died unmarried, and on his death the estate 
had vested in his mother C, C could have adopted to A as by so doing she would 
have merely divested her own estate 

(r) A and B are joint brothers H predeceases A who succeeds to his share 
by survivorship. B's widow adopts to her husband The adoption is valid as A 
has not inherited B’s share. 

( d ) But if in the last case A had also died, and his estate had vested in his 
widow, then B’s widow could not adopt. 

(e) A dies leaving two co-widows B and C in whom his estate vests by in¬ 
heritance to him B adopts divesting C The adoption is valid 

45 . A boy may be given in adoption by his natural father, or with 
Power io give in consent by the mother, except where such consent 
Adoption. cannot be obtained owing to his death or disability, 

provided that he had not at any time expressly or 
impliedly prohibited her from so doing. 

Explanation. Where the gift anti acceptance of the boy to be adopted 
is completed by the parents in a manner tequired by law, the fact that 
they had m their unavoidable absence, delegated the performance of any 
of its ceremonies to a near relation on their behalf, will not render the 
adoption invalid. 


46 . A boy 

Qualification for 
Adoption. 

in an adoption; 


must possess the following qualifications to be eligible 
for adoption, namely:— 

(, 1) I’.xcept in the case of Shudras, he must belong 
to the same caste as the parties giving and taking him 


(2) He must not be an orphan; 


(3) He must not have been adopted by any other person; 
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(4) Except in Bombay, he must not be married; 

(5) Under the Bengal and Benares Schools, he must not have been 
invested with the sacred thread; 

(6) In Dravid, he may be adopted after his nvestilure with the 
sacred thread, provided he is not married; 

(7) Except in Dravid, if the paities are Dwijos, he should not be 
the sister’s son, daughter’s son, and mother’s sister’s son of the adopter: 

Provided that in the Bombay Presidency, and the Punjab, and amongst 
Jains, he may be adopted at any age, even though older than his adopter, 
is married and has children. 


Exception .—Nothing in Clauses (5) and (7) applies to Shudras. 


47. (1) No adoption is complete without the corporeal delivery of 

^ the adoptee to his adopter with a declaration by the 


Lerenumy 

adoption 


person delivering him, that he delivers him in adoption, 
and with that of the adopter, that he so accepts him: 


(2) Provided, that they have also performed such other act or cere¬ 
monies as may he required by law, or are customary to that end: 

(3) Provided further, that if the parties thereto belong to any of 
the regenerate castes, and do not belong to the same Gotra, they must also 
perform the ceremony of Daft Homa . 

(4) But non-performancc of the Daft Homa or of the further cere¬ 
monies mentioned in clause (2) will not invalidate an adoption made as 
provided in Clause (1) unless their performance is regarded by the caste 
as of the essence of the ceremony of adoption. 

Explanation .—No delivery and its acceptance is valid unless the parties 
thereto were capable of understanding the nature of the act and its effect 
upon their rights. 

Illustrations 


(ci) Amongst Nainbudri* an adoption is per tunned t>> burning a pan of sacred 
grass . I is a Nambudri. He adopts H without burning such grass It is a question 
of fact whether without such burning, the adoption is complete 

V>) An adoption by a widow subject to the Oudh Estates Act (I of 1869) 
must he in writing attested, as in the case of a Will, and registered. .1 is such widow. 
She performs the ceremony of giving and taking but omits to execute a registered 
deed of adoption The adoption is invalid. 

48. (1) No adoption may be set aside for a mere irregularity or 

Fadwn valet for ™> n -ol>servance of a form not essential to its 

validity. 

(2) In particular and without prejudice to the generality of the 
foregoing rule, it may not be set aside on any of the following grounds, 
namely:— 


(a) That the adopted son was the eldest, the youngest or the only 

son of his father; 

( b ) That he was given in adoption after his investiture with the 

sacred thread; 
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(c) That the adoptee was older than the adopter. 

( d ) That the adoption was made during pollution; or 

(e) That the adoption was made l>v an untonsured widow. 

49. \n adoption is irrevocable, but the rights 
ilit ion.il thereby acquired may be limited or postponed to any 
! reasonable extent warranted by custom. 


Illustrations. 


(«) A adopts B on condition that it shall be void on the birth of a son to A. 
The condition is \nhd, as, an adoption, when onci completed, cannot he re\okid 

(b) A, a Hindu widow m possession of her limited estate adopts B on condition 
tha* A shall have Cull power of its disposal during her lifetime The condition is 
invalid, for it creates in A an uncptaliiied power of disposal 

(c) A adopts B on condition that A shall continue to manage het estate during 
her lifetime The condition being leasonahle is \alid 


(d) /) directed m his Will that his wile B should adopt a son who should taki 
one-third of his estate going two-thuds to his wife and daughtei A adopted ( 
C is bound ' y A ’s direction 

(e) A adopts B on condition that H shall not call lor pu.titioii during .-/’s 
lifetime B is hound by the condition as it is icasoiiahlc 


Dvam vshyuyan 
adoption. 


50. A sou m;t\ be given in adoption on condition 
that he shall be the son of both the natural and the 
adoptive fathers Such a son is called the Dz'amushya- 
w» 


Nights of a Ora- 51. A Drumttsliyavan is entitled to inherit in both 

wushyuyan. the families of his natural and .adoptive fathers 


52. (1) He who reltes upon an adoption must prove it 

Proof of (2) Where an adoption has the effect of dis- 

tiom ” " ' 01 ’ inheriting the natural heirs, it must be proved by 

such cogent evidence as is sufficient to prove its 
factum and validity and not merely its probability, due regard being had 
to all the circumstances, including — 

(a) its antecedent and attendant probability, 

( b ) the existence of a writing. 

(O the conduct of the parties before and since the alleged adoption, 
and 

(d) its publicity; 

and where the adopter is an illiterate widow- - 

0) the assent, intention and inclination of her husband, 

(/) the receipt by her of independent advice, and 
(g) the effect of the adoption upon her rights. 
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(3) Provided that, where an adoption has been acted upon for a 
considerable time without dispute, the Court may, upon proof of its 
factum, presume its validity. 


Illustration. 


A, a young illiterate pardunashin widow, has for her adviser her husband’s 
cousin D She adopts his son C. C sues for possession The burden is on C to prove 
that A has not been unduly iiiilucnced bj R to adopt him 


S3. (1) A person whose adoption is tor any reason void, acquires 

no right as an adopted son. 


Klfcct of 
adoption 


\oid 


(2) And where a gift is made to such person, 
described as an adopted son, the adoption failing, the 
gift also fails unless it was intended as a gift to a persona desiqnata, and 
was not a condition of the gift. 


Illustrations. 

(a) A bequeathes a legacy “to R whom I ha\c adopted." A directs his wife C 
In perform the necessan ceremonies and bring up R. C fails to perform the 
ceremonies and the adoption is imalid .s bequest takes effect foi he had intended 
to benefit H as a pi'ruma dccitjnahi 

(t>) Hut if tti the last case, A bequeathes a legacy to R by virtue of B being 
his adopted son, then on the failure of /i’s adoption, A\ bequest would also fail as 
./ intended to benefit R i/iii 1 his adopted son 

54. (1) The adoption of a person has, from the date of his adop¬ 

tion. the effect of determining all his rights and liabilities 
kffcci on nat'u.d in the natural family. but not so as to divest him of any 
family property which mat have vested in him prior to that 

date; 


(2) Hut no adoption severs the natural relationship of the adopted 
son with his natural family so as to exempt him from the prohibition which 
would otherwise hind him as regards marriage and adoption. 


55. In the absence of a natural son, an adopted son acquires all 
Kights and habi- the rights and is subject to all the liabilities of a natural 
lilies in the adopt- son in the family of his adoptive father, including the 
id family. right of lineal and collateral inheritance. 


56. (1) Save as otherwise provided in Clause (3), the rights of 

an adopted son arise at adoption: 

right'" m C 'the adop- (2) An adopted son cannot dispute an alienation 

tod family. made by the adoptive father before his adoption; and on 

his adoption he would he bound by an alienation or 
contracts made by his adoptive father or any other manager of the 
family to the same extent as a natural son. 


(3) The rights of a son adopted by a widow do not relate back 
to the death of her husband, except in the following cases, and to the 
following extent, namely:— 


(a) TTis adoption relates back to the death of her husband for 
the purpose of continuing a family trading partnership 
of which he was a member; 
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( b ) Tie divests the coparcenary interest of the husband which 

has become vested in another by survivorship; 

( c) He may set aside an antecedent gilt of her husband’s 

property made b\ his widow, and in the case of other 
alienations, he mav dispute their propeity if unsupported 
by legal necessity or benefit. 

57. ( 1 ) Except in the case of a Slmdra, the rights of an adopted 

.... , , son are, on the birth of an auras son, limited as 

Adoptee s rights - 

limited hy auras follows: 

H< (2) He loses all rights to the peilormance 

of religious ceremonies; 

(3) He is not entitled to succeed to an impartible estate in 
preference to the auras son, 

(4) ills right of inheritance, m other cases, is reduced to a fourth 
share of the natural son. 

58. No suit lies for the specific performance of 
No specific rcluf an agreement to adopt, the breach of which may, 

in adoption. 111111 

however, be rediessed In damages. 

59. (1) An invalid adoption cannot he validated In a subsequent 

Eileet of ac- consent, though the person so consenting may he 

quiescence °»>u mi estopped from deming it. hut there can he no 

invalid adoption estoppel unless there is such a course of acquiescence 

in treating the adopted bov as a member of the 
adopted family that it will lie impossible to restore hint to his original 
position in the natural family. 

(2) Mere acquiescence or even presence at the adoption docs not 
necessarily amount to an estoppel. 


Customary . hloptinns. 

60. (1) A Jain adoption requires no other ceremony hejond that 

of the gift and its acceptance; 

Jam adoption 

(2) The Jam widow is entitled to make an 
adoption without the express or implied authority of her husband; 


(3) A person of any age, whether he is an orphan, or is married 
and has children of his own, and irrespective of his relationship to the 
adopter, is eligible for adoption. 

61. (1) The husband or the wife may adopt a Kritrim son to 

Krtirim adop- himself or herself either jointly or separately in 
tion. accordance with the following rules:— 

(a) The adopter must have no son, grandson or greatgrandson 

living at the time of adoption; 

(b) The adoptee mav be adult and married; 

U) Both the adoptee and his parents must consent to the adoption; 
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( d ) The husband or the wife may adopt jointly, or they may 

each adopt a separate son; 

(e) The son so adopted is the son of the adopter, even if 

she he the wife or the widow; 

(/) I he wife or the widow may adopt a son m her own right, and 
without the assent of her husband or his kinsmen ; 

(</) \ny relation or stranger may be so adopted; 

(2) Such an adoption can onlj be made in the Mithila Province 
and the districts adjoining it, in the Punjab, and elsewhere if 
permitted by custom. 

Illustration 

.i is tin- fathei of H It adopts ./ as lus kntrun sou The adoption is valid. 

Incidents of a 62. A Kritrim adoption is subject to the 

Kritrim adoption. following incidents:-— 

(1) The adoption is concluded b\ conti act, no ceremony being 

necessary; 

(2) There is no restriction as to the qualification of the adoptee 

except that he should be of the same caste as the adopter; 

(3) For the purpose of marriage his Sapinda relationship in the 

family of his adopter extends only to three degrees; 

(.4) lie does not assume the surname of his adoptive father. 

63. A Kritrim son becomes entitled to the following rights in 
consequence of his adoption:— 

/Ww g son ° Tt (1) He succeeds both to his father and the 

adopter; 

(2) He acquires no relationship with his adopter’s other relations; 

(3) He does not succeed to his adopter’s collaterals; 

(4) If adopted by the wife or the widow', he succeeds to her 
exclusive property having no right in her husband’s estate. 

Saving of oiher 64. Nothing in this chapter shall be deemed to 

adoptions. invalidate an adoption otherwise authorised by custom. 


CHAPTER VI 

Minority and Guardianship. 


Of Minority. 

65. (1) In matters relating to marriage, divorce, dower, and 
Age Of majority ado P tiotl - a person attains the age of majority on 

completion of the sixteenth year: otherwise, except 
in the cases hereinafter provided, he attains it on completion of the 
eighteenth year. 
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(2) Every minor of whose person or property a guardian has been 
appointed or declared under the Guardians and Wards Act, and every 
minor whose property is under the superintendence of a Court of Wards, 
attains his majority on completion of his twenty-first year. 

“ Guardian ” dc- 66. “ Guardian ” means a person having the care of 

fined. the peison of another, or of his property, or of both. 

67. (1) A guardian may be natural, testamentary, or one appointed 

bv the Court 

Three classes of . . . 

guardians (2) A natural guaidian is one who is entitled 

under the personal law, to which he is subject, to act 
as the guardian by virtue of his relationship to the minor 

{3) A testamentary guardian is one so appointed by the father in 
his Will for his children. 

(4) The Court may appoint or declare a guaidian in accordance with 
the provisions of the Guardians and Wards \ct or the Nigh Court 
might do so in the exercise of its inherent power. The guardian so 
appointed may he called the certificated guardian. 

Of Natural (mardiahs 

68. The following relations are the natural guardians oi the per 
Natural guar- v<,n •mil property of a minor in the order mentioned 

dian ' below, namely: - 

(a) The father; 

( b ) The mother; 

(r) The paternal relation®; 

{d) The maternal relations. 

69. (1) Neither remarriage, conveision nor loss of caste is any 

disqualification to act as a guardian. 


loss of caste no (2) Where a Hindu child becomes converted to 

disqualification an alien faith it is for the Court to consider whether 

it would be for the welfare of the child that it should 
be restored to its parents. 

70. Where the minor is a member of a joint family governed by 
Karla or guar- the Mitakshara law, the father, and in his absence, 
dian o i coparce- the elder brother or other senior male member of the 
nary. family, is entitled to the management of the whole co¬ 


parcenary property including the minor’s interest. 

71. (1) A Hindu father may, by his Will, made orally or in writ- 

Father’s power ing ’ a PP° int ,mc or mnre Persons to act as a 
to appoint guar. ffuarjhan or guardians of his children after his death; 
dian by Will. and in d‘” n S so he may exclude even the mother from 

her natural guardianship. The mother, however, has 
not a similar power to appoint a guardian by Will, though the Court 
may pay regard to her wishes so expressed. 
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(2) Where more than one person are appointed guardians, unless 
the contrary is expressed or necessarily implied, it is competent to 
any of them to accept the ollice though the others may' disclaim, or die. 

<3) \ny guardian accepting office cannot resign at will. 

72. (1) The husband is the lawful guardian of his minor vvife and 
Husband his ’ s led to require her to live with him irrespective 

wile's guardian ,wr infancy : 

(2) \ftei the husband's death the guardianship 
of her person devolves on the husband's relations in preitrence to her 
paternal relations 

73. (1) 1 he natural guardian of a minor's propeity possesses 

V a i ii r a I Riiar- l )ovm ’ transfer any portion of the minor’s 

dian's right property in case of necessity or for the benefit of 

the estate 

(2) Provided that where the property comprises a family trade, 
the guardian has the power t<> transfer or pledge the property and 
credit of the firm for the ordinary purposes of that trade. 

74. \ person, not a </r jure guardian, who being interested in the 
I’nuirs of a de mm,,r > assumes charge of his property for purpose of 

guardian management, possesses the same rights of alienation 

therein as a tic jure guardian. 

Illustrations. 

(a) .d, the natural guaidum of a minor R. alienates his properly for legal neers- 
"ilv or for the benefit of R or of his estate The alienation hinds R 

(/>) . I. a distant relation of the mnioi R, acts as his guardian, and as such 
alienates his property for legal necessity or for the benefit of P or of his estate 
The alienation hinds R 

75. The guardian of ,i minor may enter into a contract or c<»m- 
Xatural guardian promise 0,1 hehalf of his ward, and do all other acts 

may contract or which are reasonable and proper for the protection 
compromise of his property and for his benefit. 

76. The guardian may hind the minor in the following cases:— 

Whai ads bind (1) Ry entering into a contract charging the 

minor. minor’s estate. 

(2) Ry acknowledging his debt before it is barred by time. 

77. A guardian cannot contract in the name of a ward, so as to 
Personal con- im P°" e on him a personal liability. 

tract by guardian Explanation. -Nothing herein applies to the 

acknowledgment of liability made by the guardian on 
behalf of his ward or a liability arising by way of indemnity or other¬ 
wise than under the contract. 

Illustrations. 

liable^ A ’ thC gUardian ° f his minor ward B> cxccUt es a bond for him. B is not 
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(6) But if in the last illustration, the bond was executed for necessaries supplied 
to the minor, the latter's estate would he liable, not under the bond, but 1>> way of 
reimbursement, as provided in Section fiK of the Indian Contract Act. 

( c) A executes a liutidi oil behalf of his ward B in the ordinary course of Bs 
ancestral business as banker B's estate is liable, it being a trade debt which carries 
with it mutual right and obligation incident to such business 

( d) A executes a bond in favour of C for a sum of money necessary to pay 

a paramount charge on Ins ward B's estate. B’s estate is liable to C as A was 

entitled to indemnity for saving B’s estate from forfeiture or sale, and C was 
entitled to be subrogated to A’s right. 

(<?) A executes a bond in fa\our of C for a sum of money necossaiy to pay 

for his vvaid B's sister's marriage. B's estate is liable to ( on ail obligation arising 

undei his personal law to pay for the marriage of his sister 

78. (1) A transfer made by the guardian may be avoided by the 

. . minor, if it is wholly or partially unsupported by 

guardian * when necessity, or was not for the benefit of the estate, 
voidable. (2) Provided that in the case of partial necessity 

or benefit, the alienee is entitled to restitution of the money paid for 
such necessity or benefit: 

(3) Provided further, that where the hulk of the consideration is 
supported by legal necessity, the Court may. instead, of setting aside 
tiie transfer, order payment to the transferor of such consideration as is 
not supported by necessity or benefit. 


Guardian must 79. A guardian cannot bind his ward by an act 

act as such not purported to be done tin his behalf. 


Minor’s privilege 80. A transaction entered into with a minor is 

is personal only voidable at the option of the minor. 


81. (1) A minor is bound by the result of ,i suit to which he 

was a party, if he was properly represented therein: 

under 'decree” 1 (2) Provided that if any decree be passed on a 

compromise, such compromise must be sanctioned by 


the Court: 


(3) Provided further that no decree obtained by consent has any 
effect against the minor unless it was consented to by his natural or 
certificated guardians: 

(4) But no decree so obtained has any effect against him if it 
was secured by the fraud or misconduct of such guardian. 


Of Certificated Guardians. 

82. (1) Any relation or iriend of a minor, or the Collector of 

Anoointmcnt or the District in whi , ch the minor resides or has any 

declaration of a property, may apply to the Court for the appoint- 
guardian by Court, ment or declaration of a guardian, and the Court may, 
on being satisfied that it would be for the welfare 
of the minor, subject to the rules herein stated, appoint or declare a 
guardian: 
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(2) Where a guardian has been validly appointed by the father 
in his Will, the Court may not appoint or declare any other person 
as a guardian until he has been removed for any of the reasons stated 
in Section 39 of the Guardians and Wards Act. 

(3) Where any parent, and in the case of a married female, her 
husband, is available, the Court may not appoint any other guardian 
unless it finds that the parent or the husband as the case may be, is 
unfit to discharge the obligations of that office. 

(4) Provided that in the case of other relations the Court will 
pay due regard to their natural claims to guardianship and may appoint 
any of them, or any other person found best fitted to promote the 
minor’s welfare: 

(5) Provided further that where the minor has attained sufficient 
maturity of intelligence and discretion, it will consult him and pay due 
regard to his choice of a guardian but will not be bound to appoint 
his nominee if it finds any other person better fitted to promote his 
welfare. 

(6) An order passed by the Court acting under the Guardians and 
Wards Act is final, and cannot be contested by suit or otherwise. 

83. One person may be appointed guardian of the person and 

. . . another of the property: and two or more persons 

of I'crsuiisandi'r"- ma >’ be so appointed joint guardians of the person 
perty « »r of the property, or of both. 

84. It is not competent to the Court to appoint a guardian in res- 
Court’s urisdic P ect t * ie l )ru P ert >’ ot a minor, or of an otherwise 

tion°whcW limited disqualified member.of a joint family, of which he 

has no present separate possession. 

Illustrations. 

(a) A is a minor member of a Mitakshara joint family. The manager of 
the family being his guardian the ( ourt has no power to appoint another as A ’s 
guardian 

(h) /I is a minor. He has a title to his estate hut no possession. The 
Court cannot appoint a guardian in respect of such estate 

85. A guardian of the minor’s person has the right to the cus- 

... . , todv of his ward during the period of his 

Kighl to custody Klia ' rdianship . 

A p p o i n t- 86 . The appointment of a guardian by Court has 

ed guardian super- the effect of cancelling a guardian otherwise appoint- 
sr-dcs others ed or constituted. 

Illustrations. 

(a) A is a minor. The Court appoints his eldest brother C as the guardian 
of his person and property /? the father who was his natural guardian until C's 
appointment ceases lo possess o\cr A ’s person and property any right as such 
guardian. 

(b) A the father of his minor son is appointed by the Court as the guardian 
of his person and property. On his appointment A ceases to be his natural guar¬ 
dian and possesses only such rights and is liable to the extent provided m the 
Guardians and Wards Act (VIII of 1890). 
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CHAPTER VII 

Law of Maintenance. 


87. A person is personally bound to maintain the following per- 

T , . ... sons namely:— 

Personal obliga- J 

tion to maintain (a) minor sons, whether legitimate or 

certain .clat.ons. illegi \i^ at e; 

(b) his unmarried daughters; 

(r) his wife so long as she is chaste, and remains under his 
roof and protection, or lives apart for a just cause; 


(</) his aged father and mother. 

88. \ wife, who is entitled to maintenance, 

vtrsitiuItnmatcriaT ‘ 1( >« »<>t forfeit her right by her husband’s con¬ 
version to another faith. 


89. No 

Mistress’s i 
to maintenance 


mistress of a Hindu has any right of maintenance unless 
she had been kept by him until his death, in which 
K case she becomes entitled to maintenance out of the 
estate in the hands of his hens, so long as she re¬ 


mains chaste. 


90. (1) The 

Manager’s thin 
In maintain 

and his childten. 


manager of a mint Mitakshaia tamil\ is bound to 
maintain all male members of the famik, their w'ives 
and their children, and on the death of any of the 
male members, he is bound to maintain his widow 


(2) The obligation is commensurate only with the possession of 
family property. 

(d) The same pnnciples appl\ to cases governed In tile Davahhag 

law. 


(4) The holder of an impartible estate is bound to maintain all 
those who are customarih entitled to maintenance. 


91. Where a son or other heir is excluded from inheritance by 
... „ . i cason of disability, he is entitled to maintain himself 

disqualified hi'ii ;m(1 his : - ut " f the property which he wmilc 

have inherited but for his disability. 


92. (1) The widow' who does not succeed to the estate of her 

Widow’s uirhr i i husband as his heir is entitled to maintenance out of 
maintenance ‘ her husband’s separate property, or out of the 
property in which he w'as a coparcener at the time 

of his death. 


(2) Save and except as above, she has no absolute right of 
maintenance. 
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(3) Her right of maintenance is not forfeited by reason of her 
having lived apart from her husband in his lifetime without any justify¬ 
ing cause. 

(4) The widow does not forfeit her right of maintenance by reason 
of her living apart from her husband’s relations unless she does so for 
immoral or improper purposes. 

(5) Continued chastity is a condition precedent to the widow’s right 
to maintenance. But in case of her unchastity, she is allowed a locus 
penil entice so that if she reforms and leads a continent life, she becomes 
entitled to at least a starving maintenance. 

(6) Maintenance is not a charge upon the estate, but may be so 
made by contract or a Court’s decree. 

93. The widow is as of right entitled to reside in the family 

, , . ,, , dwelling house. This right cannot be defeated by a 
widow s nghi of , l r- 

icsidcMicc. sale Ol the house to a purchaser with notice. Even 

in the case of a purchaser without notice, she cannot 
be evicted unless she is provided with another residence. But she 
has no such right where the sale is contracted by the husband or is 
for a debt binding upon her. 

No forfcituic on 94. Mere loss of caste does not deprive a person 

loss of cast j of his right to maintenance. 

95. (1) In fixing the amount of maintenance pawible to a widow, 

in i u ni of re R ar< l must be had to the following facts:— 

maintenance (</) the income of the entire estate, 

(/>) the position and status of the deceased husband, 

(c) the value of his estate, 

(d) the stridhan in her possession, and 
(V) her reasonable wants: 

(2) 1’rovided that the amount of maintenance shall in no case 
exceed the annual profits of the share to which the husband would have 
been entitled on partition, if living. 

96. The widow has no right of maintenance in the following 


(1) If she has sufficient stridhan, or other means 
of support, from the income of which she can maintain 
herself; 


(2) If she had once received sufficient allotment for her mainten¬ 
ance which she has since dissipated; 

(3) If she is remarried; 

(4) If she is leading an unchaste life; 

(5) If she is living apart from her husband’s family for immoral 
improper reasons, or without a just cause. 
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97. The amount of maintenance is liable to variation with the 
Change of main- change of circumstances of the family and the value 

nuance of the estate. 

98. Debts due from the family take precedence over the widow’s 

„ . , claim for maintenance. 

Priority of 
debts. 


99. (1) The right to maintenance is a personal right and cannot 

... be transferred. 

Maintenance a 

personal right. (2) A right to maintenance cannot be attached 

in execution of a decree, though arrears of maintenance may be so 
attached or transferred. 


100. A person cannot defeat the right of his wife or widow to 
.. t maintenance by disposing of his entire property by 

nance * cannot he or devise, and if he does m>, she has the right 

defeated by gift or to enforce her claim against the donee or devisee 
devise. as the case may be. 


101. The right of maintenance or residence may be enforced 
against all transferees and devisees of the property 
forceable W against to the claim except a bona fide transferee for 

transferee valuable consideration paid for a purpose binding 

upon the claimant, or one without notice of the right. 


Illustration 

A, ,i Hindu transfers Sullanpur to his sister-in-law B, in lieu of her claim 
against him for maintenance in virtue of his having become entitled to her deceased 
husband s property, and agrees with her that, if she is dispossessed of Sultanpur, A 
will transfer to her an equal area out of such of several other specified villages in 
his possession as she may elect A sells the specified villages to C, who buys m 
good faith, without notice of the agreement B is dispossessed of Sultanpur. She 
has no claim on the villages transferred to C. 

102. Maintenance is payable out of and may be charged on any 
Ch-ir e for l )ro P ert y °f the person per'onally liable for it: other- 

maintenance. ” f wise it may be charged on and is payable out of the 

joint family or inherited property according to the 
nature of the right. 

103. A person entitled to maintenance may sue for a declaration 
Suit for main- ^' s r '^t, ami combine therewith a claim for past 

tenance. ° *”** a «d future maintenance, with or without a charge to 

be created on any property liable to the claim. 

104. (1) A suit by the widow for maintenance may be brought 

Parties to a a g<» ns t all or any of the heirs in possession of the 

maintenance suit. estate liable to the claim: 

(2) But if the suit be to declare or enforce a charge, then all 
persons interested in the estate must be joined. 

105. (1) A decree for maintenance must fix dates for the periodical 
Maintenance dc- payments of the amounts decreed, giving directions 

cree - for its execution, and where it is charged on any 

estate, it must contain directions for a sale of the 
property charged, so far as may be in accordance with Order XXXIV, 
Rules 4 and 5 of the Code of Civil Procedure. 
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(2) A decree charging any property for maintenance may be 
executed in accordance with the law regulating the enforcement of a 
charge. 

106. A suit for a declaration of a right of maintenance must be 
brought within 12 years from the time when the 
right is denied, and a suit for arrears within the same 
period from the time when the arrears are payable. 


CHAPTER VIII 
The Joint Family 


107. In this and the next three following Chapters, 
unless there is something repugnant in the subject or 
context— 

“ Father,” wherever used includes also the paternal grandfather and 
the paternal great-grandfather by legitimate ascent or by valid adoption; 

“ Son ” includes also the paternal grandson and the paternal great - 
grandson in the male line by legitimate descent or by valid adoption; 

“ Issue ” means and includes the son, the paternal grandson, and the 
paternal great-grandson by legitimate descent or by valid adoption. 

108. (1) “Ancestral property” means property which a person 

inherits from his father, or father’s father, or father’s 
Ancestral pro- father’s father; and 
perty defined. 

(2) All property acquired out of the income of 

such property. 

109. (1) The joint property of a joint family comprises the follow¬ 

ing property, namely:— 

Joint property . , ..... 

defined (a) Ancestral property inherited by a member 

of the family from a direct male ancestor not exceeding 
three degrees higher than himself; 

( b) Acquisitions to the property made with'the help of joint ancestral 
property; 

(c) Save as provided by the next section, property acquired by 

members of the joint family; 

( d ) Property acquired with the help of nucleus of ancestral pro¬ 

perty ; 

(e) Property which, though separately acquired, is thrown into the 

common stock. 

(2) Such property may be called coparcenary property; 

H. C,—8 


Limitation for 
recovery. 


Father: Son: 

l SM1C. 
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(3) And members of the family possessing a share therein may be 
called coparceners. 

110. (1) The following property constitutes the self-acquisition 

of a member of a joint family: 

property defincd Ul f«) Property acquired by inheritance from a 

lineal ancestor more than three degrees remote or from 
a collateral or from or through a female relation; 

(b) Property acquired by gift or devise; 

(c) Property acquired without detriment to the joint estate; 

(rf) Property which is the gains of learning or science acquired with¬ 
out substantial help from the joint funds; 

ft’) Property which by its nature or extent or the mode of its 
acquisition is incapable of joint ownership. 

(2) Where self-acquired is blended with joint property in such a 
manner that it is impossible to separate the two, the whole may be pre¬ 
sumed to be joint propertx. 


Illustrations. 


(a) A, a member of a copaicenary receives the gift of a village from hi* 
father-in-law as his marriage dowry. The village is his self-acquisition 

( b) The father of a coparcenary gives half of his self-acqinred estate to his 
son A, and the other half to his daughter It uMtig appropiiatc winds to convey 
an absolute estate. The estate is the scif-acquisiiion of ./ and the 1 1ndium of /? 

(<) A, a member of a coparcenary, insured his life and purchased the insurance 
premia out of his salary The insurant e money is Ins self-acquisition 

(d) A. who had received a general education out of the joint funds, acquit es 
property out of his savings made in the practice of his business, as yakil, contract!n, 
nr astrologer. The property is his self-acquisition 


(e) A purchased land at a (’ouit auction in exculion of a decree for money 
against a coparcenership Tt is his self-acquisition, for under S 66 (i) of the Civil 
l'rrcedure Code no evidence is admissible to show that the purchase was on account of 
the joint family 

(/) A member of a coparcenary receives a gram of an impartible estate The 
estate is his self-acquisition as by its nature it is incapable of mint ownership 

111. “ Legal Necessity ” and ,r Benefit ” are of two kinds; spiritual 
and secular. 


112. (a) Spiritual necessity implies the performance of such spiri- 
“ Spiritual neces- tual ac ^ s as the religion of a person enjoins as 
suy “ defined. obligatory. 


{b) It is distinguished from spiritual benefit in that while the one 
“ Spiritual bene- \ s . re £ ar ded as obligatory, the other is merely bene¬ 
fit ” defined hcial without being obligatory. 


113. (1) Secular legal necessity" implies such pressing require- 
" Secular neces- ment " f . the fam, !> c or the estate which the law regards 
- - as sufficient justification for contracting a debt, or for 

the transfer of the joint estate. 


pity ” defined. 
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(2) In particular and without prejudice to the generality of the fore¬ 
going provision, the following objects constitute such necessity:— 

(a) The debt of the father, not illegal or immoral, or of the husband;*^ 

( b ) Payment of rent or revenue assessed on the joint property and 
all charges of a public nature accruing due therefrom, in default of payment 
of which it may be summarily sold; 

(c) Payment of a rea«onahle premium on renewal of a lease and the 
rent due thereon; 

(d) Other charges necessary for the preservation of the property from 
destruction, deterioration, forfeiture or sale; 

tel The expenses reasonably tequisite for the assertion or protection 
of the title to the property; 

(/) Its due management, and the collection of the rents and profits 
thereof; 

(y) The protection and maintenance of coparceners, and of their 
wives and issues; 

(/;) The marriage expenses of coparceners, and of their daughters: 

(') The cost of defending a member of the joint family in a criminal 
prosecution. 

114. “ Secular benclit ” includes such protection or preservation ui 
" Seculai hern-- improvement of family estate, or the maintenance, edu- 
tit defined * 1 cation. or advancement of its members, as may, due 
regard being had to all circumstances, be considered 
reasonable and proper 


Incidents of a Joint Family 

115. A Hindu family is constituted of the following members, 
Constitution of namely. 

a Hindu family ( 1 ) Persons descended from a common ancestor 

and related to one another as Sapindas; 

(2) Collateral relations descended from a common ancestor in the 
male lines; 

(3) Persons adopted into the family; 

(4) The mother, the wives and widows of the male members, and 
unmarried daughters. 

116. (1) A coparcenary is a joint family comprising common male 
Conarccn r d ancestor with his lineal descendants in the male line not 

coparcener'defined more than three degrees remote from him, or with those 

of the last holder of a share of his property. 

(2) A coparcener is a male related not more than three degrees remote 
from a direct ancestor who owned an estate or was entitled to a share 
therein. 
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No coparcenary 117. The relation of coparcenership arises by 

by contract. law. It cannot be created by contract. 

118. (1) A person who is and has been congenitally a lunatic or 

Disqualified co idiot is disqualified from coparcenership. 
parceners. (2) Save as above no person is so disqualified by 

reason only of any disease, deformity or physical or mental defect: 

(3) Provided that such disqualification is personal only to the co¬ 
parcener and does not affect his natural issue, though it affects equally 
his adopted son and the wife. 

Loss of copar- 119. A coparcener, otherwise qualified, loses his 

cenership. fight in a coparcenership by — 

(i) his adoption (other than in the Dvamushyayan form) into 
another family; 

(it) the alienation of his interest for consideration, subject to the 
provisions of Section 122, 

(Hi) its attachment and sale in execution of a decree passed against 
him personally; 

(iv) the extinction of his interest by adverse possession; 

(v) his voluntary retirement from the world, 

( vi ) the release of his interest in favour of the coparcenary. 

Illustrations 

(o) To Cl («')— A, D and C are members of a joint family. B being the son 
of A , the latter gives him in adoption to D P ceases to be a joint member of the 
family of A and C. 

(b) To Cl. ( iv) — A and B are coparceners In execution of a decree obtained 
against C, A's interest is erroneously seized and sold A failed to object. On the sale 
of his interest he ceases to be a member of the coparcenary. 

120. (1) A co-parcener mav at any time withdraw from a co- 
parcenership of which he is a member, and his co- 
cenership. parcenary right will cease on his doing an act or suffer- 

ing an omission found to be incompatible with its 

continuance. 

(2) In particular and without prejudice to the generality of the fore¬ 
going provision, the co-parcenarv right of a member is determined in the 
following cases, namely:— 

(i) on his withdrawal from the co-parcenary; 

(it) on his demanding a partition of his share; 

(Hi) on his relinquishing his share; 

(iv) on his conversion to an alien faith, such as, Christianity or 
Mahomedanism; and 

(y) on his contracting a marriage in accordance with the provi¬ 
sions of the Special Marriage (Amendment) Act, 1923, 
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Illustrations. 

(a) A, II and C are members of a joint family. A makes an unequivocal declara¬ 
tion of his intention to separate from li and C. A ceases to be a member of the 
joint family. 

( b) In the last illustration A becomes a convert to Mahomedanism. It entails 

Ins exclusion from the joint family. , 

121. Subject to any law for the time being in force, and the nature 

of the estate, the interest of every co-parcener is sub- 
Inculents of co- ject to the following incidents, namely:— 
parcenary right. 

(1) Every co-parcener, with his wife and children, 
is entitled to joint mess, residence, and woiship in the family dwelling 
house; 

(2) Me is entitled to joint possession and joint enjoyment of all 
property comprised in the co-parcenership; 

(3) Both he and his wife and children are entitled to maintenance 
and protection out of the co-parcenary funds; 

(4) lie may restrain any illegal or improper acts of the other co¬ 
parceners in respect of the co-parcenary; 

(5) Subject to the provisions of the next section and to the extent 
therein provided, he may alienate his share. 

(6) llis interest is liable to variation with the members of the co¬ 
parcenary, but in Bengal it is fixed; 

(7) lie is, subject to the provisions hereinafter contained, entitled 
to call for the partition of his share; 

(8) Except in a suit for partition, he cannot recover the profits 
of his share or separate possession of any portion of the joint property 
otherwise than by way of restitution; 

(9) His power over his separate and self-acquired property is in 
no way affected by his interest in the co-parcenary. 

122. No alienation of his right by a coparcener is valid except to 

the following extent, namely:— 

Coparcener’s .. , T ...... 

right of alienation. (1) He may alien it for legal necessity, or with 

the consent of the other coparceners; 

(2) He cannot otherwise alien it by gift or devise; 

(3) Nor can he even surrender it to any one or more of his co¬ 
parceners as distinct from the whole coparcenary: 

(4) Provided that in the Provinces of Bombay, Madras, the Central 
Provinces and Berar he may alien it for valuable consideration, and 
elsewhere upon an express representation of his right of alienation, in 
which case the alienee acquires only the right as provided in the next 
following section. 

Exception .—Nothing herein applies to a co-parcener subject to the 
Dayabhag law. 
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123. Where a co-parcener aliens his right in accordance with the 
Right of copar- provisions of the last section, the alienee acquires the 
cencr’s alienee following rights, namely 

(I) Where the alienation is made for legal neces¬ 
sity or with the consent of the other co-parceners, the alienee acquires 
the interest conveyed to him; 

(2) Where it is otherwise conveyed for valuable consideration, as 
provided in Section 122 (4), the alienee acquires no more than a mere 
personal equity against his alienor which he may enforce in the follow¬ 
ing manner and to the following extent, namely:— 

(i) The alienee’s interest is unaffected by any variation in his 
alienor’s share by the subsequent birth or death of another 
coparcener; 

(ii) He may call for a general partition requiring that the share 
alienated to him be allotted, if possible, to his alienor and 
the same transferred to him; 

(Hi) He may obtain a declaration of his right and may enforce 
it by way of specific performance of a contract to transfer 
against his alienor ami also by damages against him, but the 
right being personal can only be enforced against the alienor 
personally, and lapses on his death: 

(iv) The alienee may attach his alienor'-, interest in execution 

of his decree obtained against him, and the right is enforce¬ 
able against the survivors in case of his alienor’s death, 
but should the latter die before the attachment, no cause 
of action survives to the alienee against the alienor’s sur¬ 
viving coparceners, 

( v) The alienee’s equity is not enforceable against a bona fid,' 

transferee without notice of it. 

124. (1) The normal state of a Hindu family is one of jointness 

xr , . , , in mess and estate. 

Normal stale of 

Hindu family. (2) As such, it may he presumed that - 

(a) such family continues to remain joint until the contrary is 

shown; 

( b ) where any property is shown to have been once joint family- 

property, it remains joint until the contrary is shown; 

( c ) all property acquired by or in the possession of a joint 

member is joint property; 

(</) where there is a nucleus from which property may he acquir¬ 
ed, any property acquired with its aid by a member is joint 
property; 

(3) Provided that no presumption referred to in the last clause 
shall be made where it is admitted or proved that there has been sepa¬ 
ration from the joint family. 
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Explanation. —The presumption arising under this section may ex¬ 
tend to the property standing in the name of the female members of 
a joint family in the circumstances stated in the next section. 

125. (1) All acquisitions made by the manager of a joint family 

_ cr>s ac in tlie name of any of its co-parceners will be presum- 

f]iiis?tion^Ircsumd et * to made out of its fund and for its benefit. 

Jomt ‘ (2) But no such presumption arises where the 

property stands in the name of a non-coparcener: 

Provided, however, that where any property is acquired or held 
in the name of a dependent near female relation of a coparcener, such 
as his wife or daughter, the same presumption may be made, if it 
appears that the acquisition was m.ide out of the funds of the joint 
family and there appears no ground for believing that it was a provi¬ 
sion b\ or on behalf of the joint family. 

126. (1) \ny co-parcenary property max be alienated by or with 

the consent of all the co-parceners; 

coparcenary pro- (2) Where an> of the co-parcenary property has 

pith l>j consent been alienated with the consent of the co-parceners, 
those born thereafter are not entitled to impeach its 
validity; 

(3) Where a co-parcenar\ comprises members some of whom are 
minors, no consent of the adult co-parceners can affect their interest 
beyond furnishing evidence of necessity, which may be rebutted. 

(4) Where of several co-parceners some only consent to an aliena¬ 
tion, it is valid to the extent of their interest, and their consent may 
be further evidence of necessity which may. hoxvever, be rebutted. 

Exception -Nothing herein applies to property which is other¬ 
wise inalienable. 


Illustration 

The father sold his anceslial field-. and with the proceeds thereof built a 
family house The son takes |>ossession of the house, hut seeks to auml the sale 
oi his fields oil the ground that it was made without his consent The son cannot 
avoid the sale which he must lie deemed In have ratified by his conduct 

127. (1) Except in the case of a trading family, the father, and 

Coparcenary * n h‘ s absence, the next senior male relation is the 

manager. rightful manager of a co-parcenary: 

(2) Provided that during the incapacity or absence of the manager 
or in case of emergency, any other co-parceners may with the express 
or implied consent of the rest of co-parceners act for him. 

Manager’s *28. The manager possesses the following 

powers. powers:— 

(1) He is entitled to he in physical possession of the joint property, 
and perform, in respect of it, all acts of management; 

(2) As such, he may realize and expend its income at his descre- 
tion; 
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(3) He is not accountable to his co-parceners for his management, 
nor liable to them for his negligence or mismanagement; 

(4) lie becomes however, so liable if he has fraudulently misap¬ 
propriated any of its income, or spent it on purposes not binding on 
the family; 

(5) Tie is entitled to contract debts and alienate or charge the joint 
estate for legal necessity, or for its benefit, to the extent hereinafter 
provided; 

s (6) He is entitled to represent the co-parcenary in all suits and 
proceedings affecting its interests, to make contracts, give discharges, 
pass receipts, acknowledge debts, refer to arbitration, compromise any 
claim or dispute affecting it, and generally to do all such acts as he 
may consider necessary or for its benefit; 


He is the dc facto guardian of the co-paicenary interest of the 
minor members of the family. 

129. A coparcener is liable to the extent of his interest in the 
iJelns ami -die- ‘-‘’parcenary property for all debts incurred and aliena- 


naiio 

«<T. 


by Mana- 


tions of the coparcenary property made by the 
manager:— 


(a) where the debt is incurred or the alienation made express!} 
or impliedly by him as such for legal necessity or benefit 
as defined in Sections 111-114 


(b) where the creditor or alienee, after reasonable inquiry, in 
good faith believes that the debt wax so incurred or the 
alienation was so made. 


Explanation 1.—If the debt was incurred or the alienation made 
fo r legal necessity or benefit, the fact that the transaction had been 
precipitated by the previous mismanagement of the manager does not 
affect the creditor or the alienee, unless he w;f« himself a party to such 
mismanagement. 

Explanation 2 .—There is no presumption that the debt incurred or 
the alienation made by the manager \va« just and proper so as to bind 
the coparceners. 


Explanation 3.—Nothing herein precludes a coparcener from making 
himself or being made otherwise liable, by his act or omission, con¬ 
jointly with or apart from the manager. 


130. An alienation by the manager of joint property without legal 
Manager's alie- necessity is not void, hut only voidable at the instance 

nation. of the co-parceners affected thereby. 

131. Where an alienation is found to be in excess of the require- 

t'nuity arisinK ^.necessity or benefit, or, in the case of 

on partial necessb the father s -^nation also of an antecedent debt, it 
if. may, except as otherwise provided, be set aside or 

upheld in accordance with the following rules 

(o) Where it is justified by all hut an inconsiderable part of the 
consideration, the Court may uphold the whole alienation presuming it 
as so justified, or place the alienee upon terms; 6 
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( b ) Where it is only partially so justified, the alienation will be set 
aside upon the alienee being reimbursed the consideration found sup¬ 
ported by legal necessity or benefit, and the cost of improvements, if 
any, made by him: 

Provided that no person, not a bona fide alienee for valuable con¬ 
sideration without notice, can claim such equity to compensation. 

(r) lint before impeaching a transaction, the < ‘ourt will pay due 
regard to the lapse of time and all attendant circumstances 

132. (1) The manager is entitled l<> make such gifts or presents 

Manager’s cus- either to the members of the famil) or strangers as are 
tomary gifts. usual or customar> , 

f2) And the father, and in his absence, tin* mother has in this respect 
even a larger discretion, being entitled to make it at any time to a 
reasonable extent. 

,, , , . 133. No manager tan exeicise bis power in 

Managers fraud ** ‘ 

train! ot the co-parceners. 


Incidents of a Trading family. 


134. Where a joint Hindu family carries on an ancestral trade, 
it becomes a trading family and is then governed-- 
not by the rules of co-parcenership, but by the 
co-parcenary rules as modified by the incidents and exigencies of trade. 


Trading family 


In particular and without prejudee to the generality of the foregoing 
provision, such incidents are as follows:-- - 


(1) An ancestral family trade devolves upon members of a joint 
undivided family and the partnership is not dissolved by the death of any 
of the members, nor can any one of the partners when severing his 
connection with the business, demand an account of past profits and 
losses; 


(2) Any member may be appointed the accredited manager and 
agent of the firm; 

(3) Such manager or agent may carry on the trading business of 
the firm; 


(4) And for that purpose, he may pledge the credit of the joint 
family; 

(5) He is not accountable to them for past profits and losses; 

(6) He is entitled to contract debts and alienate property so as to 
bind the other members in the circumstances and to the extent provided 
in Section 140. 
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CHAPTER IX 
Okbtn and A’uk nations. 


“ I Jebl ” and 
other terms de¬ 
fined. 


135. Unless there is am thing repugnant in the 
subject or context— 


fa) "Debt” includes a liability arising out of contract express or 
implied, or a breach of civil duty for which a suit would lie: 


( b ) “ Illegal and immoral debt,” with reference to the father’s debt, 
, > means not onlv such debt as is tainted with illegality 

moral*dc- * or immorality as commonly understood, but also a debt 
fined which is regarded as . k’xavharik, that is to sa\, unusual 

and not cuslomary . 

Explanation 1. A debt is illegal or immoral if it results from an act 
ah initio criminal, and not one which is merely wrongful or which merely 
involves a breach of civil duty: 

Explanation 2.- A liability to indemnify an innocent jicrson against 
the illlgal o- immoral act of the father is not necessarily illegal or immoral; 


Explanation 3. A debt is not illegal or immoral inertly because it is 
recklessly or imprudently incurred. 

(r) " Antecedent debt” means, with reference to an alienation made 
by the father, a debt ( not illegal or immoral) incurred, whether 
on the security of the co-parcenary property or not, prior to 
such alienation, in a transaction unconnected therewith : 
and includes a debt to pay off such a debt. 


(d) "Creditor" means am person in respect of whom a debt is 
incurred ; 


(c) The terms “ father” and "son.” wherever they occur, are used 
in the sense defined in Section 107; 


(/) \ person is said to have “ notice ” of a fact when he actually 
knows that fact or when, but for wilful abstention from 
inquiry or search which he ought to have made or gross 
negligence, he would ha\c known it, or w’hen information 
of the fact is given to or obtained by his agent in the cir¬ 
cumstances mentioned in Section 229 of the Indian Contract 
Act. 1872; 

(flO A person is said to “ believe in good faith ” when, after using 
reasonable care to ascertain the existence or non-existence 
of fc.ny circumstances, he believes in the existence or non¬ 
existence of such circumstances. 


136. (1) Save as hereinafter provided, the debts of a person must 
' Liability for be pa,d b - v hlmse,f - and on his death, out of his 
personal debt. separate property in whosesoever hands it might be, 

whether of the executor, administrator or the heir. 
' xcept that alienated for value. 
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(2) No heir, executor, or administrator is hound to pay a debt of 
the deceased which, by reason of its illegality, immorality or otherwise, 
lie would not have himself been bound to pay. 

(3) A coparcener is liable to pay his own debt personally and out 
of his separate property, or coparcenary interest so l< ng as he is alive, 
but on his death, it cannot be recovered out of his coparcenary interest, 
unless it has been attached during his lifetime: 

Provided that where the debt was due from the lather, and is not 
illegal or immoral, his son is liable to pay it. to the extent of the assets 
inherited by him as hereinafter provided. 

(4) The universal donee is personally liable to pa\ all debts of the 
donor due at the time of the gift, to ihe extent of the property com¬ 
prised therein ; while other donees are liablt to pa\ his debts to the same 
extent, if the said gift was made with intent to defeat or delay any 
creditor, or has resulted m defrauding, defeating or dehnitig him. or the 
debtor was adjudged an insolvent within t\\ ■ years of the gift 

Explanation l.--The terms “heir.'' “executor '' or " administrator” 
in this section include any person So claiming, as also one who inter¬ 
meddles with the estate of the deceased. 

/:.r planation 2 .—The heir of an impartible estate is. upon succession, 
liable to pay all the lawful debts of his predecessor out of the estate 

Explanation 3. - -The liability to pa\ a debt does not cease merely 
because the remedy for its recovery is barred. 


Explanation 4.— -\ gift includes an alienation made for a grossly 
inadequate consideration. 


137. The husband and wife are not liable for the debts contracted 
by each other, except in the following cases. 


agent 


(«) Where they were contracted by 
»f the other. 


(b) Where the\ were contract*.<1 tor household necessaries. 


138. (1) Notwithstanding any contract to the contrary, no debtor 

... . ,, . A , is liable to pay at the same time interest which exceeds 

the principal. 

(2) This rule extends only to the areas within the original jurisdic¬ 
tion of the Calcutta High Court, the Presidency of Bombay, Sind and 
Berar. 


(3) It does not apply to the following cases:— 

(a) Where the debtor is not a Hindu, 

( b ) Where the creditor is liable to account, 

(c) Where the debtor agrees to the capitalization of interest, 

(d) Where the debt merges in a decree. 



THE HINDU CODE 


[S. 139. 


125 


CHAPTER X 

Joint Family Debts and Alienations 


139. (1) All property of a joint family is liable for a debt incurred 

by tbe manager on its behalf for the legal necessity 
Joint fainilj debts or benefit thereof or of any of its members in accor¬ 
dance with the rules hereinbefore provided. 

(2) Such propern is liable even it the debt be incurred by a member 
other than the manager in the same circumstances in which a debt 
incurred by the manager would bind the family. 

(3) Save as above, the joint family property is not liable for a debt 
incurred by the manager or any of its members 

(4) \ joint family debt is not payable otherwise than out of the 
joint family^ property. 

140. (1) \ debt incurred and an alienation of co-parcenary pro- 

.. . .. , perty made by the manager of an ancestral joint 

l»arcfm-r iir' farm- family business in the ordinary course of that business 
ly business rkbis is binding on a co-parcener to the extent of the co¬ 
parcener’s interest in the co parcenary property'. 

(2) A debt incurred and an alienation of co-parcenary property 
made by the manager of a joint family business which is not ancestral, 
in the ordinary course of that business, is binding on an adult co-parce- 
ncr, to the extent of the co-parcener’s interest in the co-parcenary pro¬ 
perty, where the business has ben undertaken or carried on with the 
express or implied consent ol the co-parcener. 

(3) Where any liability is incurred by tbe manager of a joint family 
business in the ordinary course of that business, the creditor or the 
alienee is not hound to inquire whether the liability is incurred for legal 
necessity or for the benefit of the family. 

Explanation.—U\ this section “an ancestral joint family business” 
means, in respect of any co-parcener, a joint family business, an interest 
in which accrued to the co-parcener by survivorship. 

141. (1) Where the manager or the heir contracts a debt or trans- 
Bomi fide tran- {c . ri ! P^'P^tv f‘>r consideration, alleging tbe existence 

sactiui. with maim- nt justifying necessity or benefit, it will, as between 
gcr. the creditor or the transferee, on the one part, and 

the manager or the heir and other persons (if any) 
affected by the debt or the transfer on the other part, be deemed to 
have existed, if the creditor «»r transferee, as the case may be, after 
using reasonable care to ascertain the existence of such circumstances, 
has acted in good faith. 

(2) The same rule extends to the father contracting a debt or 
transferring property in consideration of an antecedent debt. 
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Illustrations. 

(o) A, the manager, represents to B that the joint family property was pro¬ 
claimed for sale for non-payment of revenue B enquues and learns that it is so 
He advances money to A. H sues A and the other members for his debt, when it 
appeared that A had deceived B 11, however, shows that he had made independent 
enquiries which corroborated A’s statement. H may recover, on the basis of A’s 
statement which binds the family. 

(6) A, a Hindu widow, whose husband has lefi collateral heirs, alleging that 
the property held by her as such is insufficient tor h< r maintenance, agrees, for pur¬ 
poses neither religious nor charitable, to sell a field, part of such property, to B 
B satisfies himself by reasonable enquiry that the income of the pi opertv is insuffi¬ 
cient for A’ s maintenance and that tin sab if the field is nece--arj. and, acting 
in good faith, buys the field from A As bctwxn B on the me part, and A and the 
collateral heirs on the other part, a necessity for ihc s»lc shall be deemed to have 
existed. 

142. Where an alienation by the manager is found to be void, its 
Effect of invalid effect upon the interest of the alienor is subject to the 
transfer. following rules-— 

0) Where the alienation was voluntarily made by the manager 
subject to the Mitakshara law as applied in I'chnr, the United Provinces, 
Oudh and the Punjab, it is wholly void, subject however to such restitu¬ 
tion and compensation to the alienee as the requirements of equity may 
demand. 

(2) Where, however, in the provinces last mentioned, the alienation 
is involuntary, and in all other provinces, whether it is voluntary or 
otherwise, on the alienation being found void against the joint family, 
the alienee is entitled to obtain his alienor’s interest therein. 

(3) Without prejudice to the generality of the rule stated in Clause 

(1). due regard must be had to the following facts:— 

(a) The representation made hv the alienee as to the necessity 

of the alienation; 

(b) The enquiries, if any. made 1>\' the alienee into the same; 

( c ) Improvements made by' him : 

(d) The fact that the unconditional rescission of the alienation 

will benefit the alienor; 

(«?) Collusion between the alienor and his co-parceners; 

^ (/) Acquiescence and delay in challenging the alienation. 

143. The provisions relating to the power of the manager to 
Powers of other contract debts and alienate or charge the joint estate 
managers. generally apply to — 

(1) A manager, whether subject to the Mitakshara or the Dayabhag 

law. 

(2) The widow managing property inherited by her minor son. 

(3) The guardian of a minor’s estate. 

(4) The manager of a religious endowment. 

(5) The manager of the estate of a lunatic. 
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Onus of Proof: Presumptions. 


144. (1) In a suit against a co-parcener to recover a debt incurred 

„ , , or to enforce an alienation of co-parcenary property 

in certain 5 suits°by made by the manager, the creditor or the alienee is 

or against a copar- bound to prove that the debt or the alienation is bind- 

centr ing upon the coparcener: 


(2) In a suit by a co-parcener for the recovery of co-parcenary 
property sold by the manager, the co-parcener is bound to prove that 
the sale is not binding on him and that the purchaser had notice thereof. 


(3) In a suit by a co-parcener for the recovery of property mort¬ 
gaged by the manager, the mortgagee is bound to prove that the mort¬ 
gage is binding on the co-parcener. 

145. In a suit by a co-parcener for the recovery of co-parcenary 
property sold in execution of a decree against the 
Suit by copar- manager, the co-parcener is bound to prove that the 
property' sohT'Tn debt, sale or mortgage on which the decree was passed 
execution of de- is not binding on him, and that the purchaser had 
cree against rr.ma- notice thereof: 
ger. 

Provided that the purchaser (not being the judg¬ 
ment-creditor - ) shall not be bound to inquire into anything not appearing 
in the decree or in the execution proceedings 


146. A sale of co-parccnary property in execution of a decree passed 
s . , _ against the manager, which may be executed against 

nary e pmi»trty ar »‘>i ' nterest ol 11 co parcener, other than the manager, 

presumed to pass in the co-parcenarv property, shall not be deemed to 
interest nf copar- include tin* right, title and interest of the co-parcener 
cene, ‘- unless that intention i-, proved 


147. (1) A decree passed against the manager in respect of a 

Decrees a ainst incurred within the scope of his authority is 

the manager' when enforceable against the other members of the joint 

enforceable against family, tin. ugh they may not have been parties to the 

suit; 


(2) But in such case the othei members are not precluded from 
contesting the authority of the manager or the binding nature of the 
debt; 

(3) Where a decree directs sale of the right, title and interest of the 
defendant in any property, the question whether the sale so made 
suffices to pass the entire estate of which the defendant was the manager 
or only his own interest, is one of construction and intention, to he 
gathered from the proceedings and other circumstances of the case; 

(4) In particular and without prejudice to the generality of the 
foregoing principle, in determining this question the following facts are 
material:— 


(a) The nature of the contract, if any; 

( b ) The character of the debt; 
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( c ) The capacity in which the defendant is sued; 

( d ) The intention of the Court; 

( c ) The price paid by the purchaser; and 

(f) Any fact which shows what interest he intended to purchase. 


I Hint ration 


A decree is passed against the father A, for sale of his interest in mouza B, 
which is his family property. C otyccts to the sale of anything bevond A’s interest 
therein, on ihc ground that the decree was obtained for A\ immoral debt. Jfe fails 
to prove it. The sale conveys the entirety of B 


148. In a suit instituted to enforce a mortgage executed by the 
... . . manager, the other members are proper parties, but 

Jointer o par tes th e j r non-joinder does not exempt them from liability, 
if it appears that the\ were sufficiently represented by the manager. 


CHAPTER XI 


• The Father's Debts and Alienations 


149. (1) Where the father is the manager, he possesses, as regards 
Father’s -uld' ^is borrowings anti alienations, the same powers as 
tional power of ;m > »dher manager, in addition to and independently 
transfer of which, the father, as such, possesses the following 

powers over his undivided son’s interest in the co¬ 
parcenary property 

(2) He is entitled to alienate his son’s interest in the coparcenary 
property in payment of his own antecedent debt; 

(3) His undivided son is liable to pay his debt, not illegal or 
immoral, out of bis coparenary interest, which is liable to be seized 
and sold in execution of a decree passed against the father, to which the 
son may or may not have been a part} ; 

(4) A bona fide purchaser in execution of such decree is, however, 
not bound to take notice v>f anything beyond what appears in the 
proceedings. 

Explanation 1.—The teims “antecedent debt” and “illegal and 
immoral debt ” with reference to the father’s debt and alienation mean 
a debt as defined in Section 135. 

Explanation 2.—The liability of the son arises during the lifetime of 
the father and it continues after his death until the liability is discharged. 

Explanation 3.—The son’s liability to pay his father’s debt is limited 
to the assets received or inherited from his father. His separate pro¬ 
perty is exempt from the payment of such debt, 
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150. (1) Save as provided in Sections 136 and 139, the sons 

V liability for his father's debt only arises in respect of 

Son’s lial.ilm a dcbt - incurred during the state of his jointness with 

defined b j s fafher but j t niay be enforced against the son 

even upon his separation, out of the share allotted to him, or otherwise 
inherited or obtained by him, but on his accounting for such share in the 
course of due administration in payment of the paramount charge or 
his father’s debts, his liability will cease: 

Provided that if he fails to so account for it, his liability will not 
cease, but shall then extend to his person and other property. 

(2) Where there are more sons than one, all are jointly and severally 
liable to the extent of the assets received by them : though as between 
themselves their liability is proportionate to the value of such assets. 

151. (1) \ divided son is not liable for debts incurred, and is not 

bound bv an alienation of the coparcenary property 
Liability Of divi- d , )V ' the fathcr a f ter partition, unless the parti- 

anil alienation/ of tion was made with intent to defeat or delay the 
the father. creditors of the father. 


(2) A divided son is liable for a debt incurred by the father on the 
death of the father and where the partition was made with intent to 
defeat or delay the creditors of the father, in the life-time of the fathcr, 
and is bound bv an alienation of the coparcenary property made by the 
father before partition, in like manner as an undivided son in respect 
of a debt, or alienation incurred or made by the father, to the extent 
of the property taken by the divided son on partition. 

(3) The property taken by a divided son on partition shall not be 
attached or sold in execution of a decree passed against the father, 
unless- - 

(a) the property had been attached before partition, or 

(t>) the partition was made with intent to defeat or delay the 
creditors of the father. 

t/ 152. (1) The liability of the undivided son to discharge his 

Liability of father’s obligation is independent of whether it was 
after-bom son. incurred before he himself was born. 

(2) A 'on cannot sue to set aside his father’s 
alienation made before he was born. 


153. Roth the grandson and the great-grandson are liable for a 
debt incurred b\ their grandfather and great-grand¬ 
father, not being a debt incurred by standing as surety 
without consideration, and are bound by an aliena¬ 
tion made by the grandfather and the great-grand¬ 
father, in the manner in, and to the extent to, which 
a son is liable for a debt incurred, or bound by an 
alienation made or executed by the father, 


Liability uf 
grandson and 
great-grandson for 
debts of their 
ancestor. 
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Onus of Proof: Presumptions. 

154. (1) In .t suit against a son to recover a debt incurred by the 

father, the burden of proving that the debt was in- 
Oims of proof curred for an illegal or immoral purpose is on the son. 
m certain suits by 

or against the son. (2) In a suit against a son to enforce an aliena¬ 

tion of co-parcenary property made by the father, and 
in a suit by a son for the recovery of co-parccnarj property alienated 
by the father, the alienee is bound to prove, in respect of the debt to 
pay off which or in consideration of which the alienation was made, 
that the debt was, in good faith believed In him to be, an antecedent 
debt. 

(3) And where the son contends that the debt was incurred for an 
illegal or immoral purpose, the «on is bound to prove that the debt 
was so incurred, and, in a suit by a son for the recovery of co-parcenary 
property alienated by the father, that the alienee had notice that the 
debt was so incurred. 

155. In a suit by a son for the recovery of coparcenary property 

y . . sold in execution of a decree against the father, the 

n-coier ^coparcc° s,,n is bound to prove that the debt for which the 
nary property sold decree was passed is not binding upon him, and that 
in execution of do- the purchaser had notice thereof: 

eree against father Provided that the purchaser (not being the 

judgment-creditor) shall not be bound to inquire into anything not 
appearing in the decree or in the proceedings in execution. 

156. A decree passed against the father for a debt for which his 
Decree auamst son is Iia,),e ma y be executed against the interest 

father when en- ot tbe son the co-parcenary property, unless the 

forceablc against son proves that he is not liable for the debt. 

son. 

157. A sale of co-parcenary property in execution of a decree 
Sale of coparce- against the father which may be executed against the 

nary property not interest of the son in the co-parcenary property shall 
presumed to pass not be deemed to include the right, title and interest 
the interest of the 0 f the son unless that intention is proved, 
soil. 1 

158. The title of a vendee of property from the father w’hcther in 

Protection of a voluntary or involuntary sale is not affected by a 

bona fide trails- defect in the sale if he had taken w-ithout notice of 
force. any defect in his title and after making in good faith 

reasonable inquiry into his title: 

Provided that in the case of an execution sale, the purchaser is not 
bound to make inquiry beyond what appears on the surface of the pro¬ 
ceedings. 

159. Save as provided in this Code and saving any liability arising 
Saving clause out an y express or implied ratification, or any liabi- 

and bar of other lity attaching to the legal representative of a deceased 
claims. person, or under any other law for the time being in 

force, a debt incurred or an alienation made by a manager, or the father, 


H. C.-q 
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shall not be binding respectively on a co-parcener or a son, and no 
decree passed against a manager or the father shall be executed against 
the interest respectively of a co-parcener, or a son, in the co-parcenary 
property. 


CHAPTER XII 

Dayabhac, Joint Famii.y 


160. In a family comprising the father and his sons and grand¬ 
sons, the father is absolutely entitled to all property, 
whether ancestral, or self-acquired. 

161. Except where the father is alive, the Daya- 
bhag joint family is, as regards its management and 
the rights of members, subject to the same rules as 
the Mitakshara family, except that* 

(a) a co-patcener may alien his share by sale, mortgage, gift or 
devise. 


Dayabhag family 
with father as 
head. 

Other Dayabhag 
families. 


(h) women are not disqualified from becoming co-parceners. 

162. (1) All acquisitions are presumed to be made for the joint 

family, provided it had then a nucleus from which 
Effect of indivi- such acquisitions were possible; 
dual acquisitions 

(2) Those made by a member without the aid 
ot joint tunds become exclusively his own; 

(3) But those acquired mainly by his own exeition with little assist¬ 
ance from the joint funds become accretions to the joint estate, the 
acquirer being entitled to a double share therein on partition; 

(4) Acquisitions made with the aid of joint funds fall into the 
joint estate in which the acquirer is entitled to no preference. 


CHAPTER XIII 

Partition. 


163. (1) Partition is the intentional severance of co parcenary 

interests by members of a joint family. 

Partition defined. 

(2) An unequivocal expression of an intention to 
separate such interest may amount to partition. 

(3) Partition may be effected by the definition of rights or by the 
division of property by metes and bounds. 
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Illustration 

A files .1 suit f<ir partition against B, a joint member of bis family It operates a» 
a separation 


164. (1) A family arrangement is a settlement by members of 

the joint family as to the mode of enjoyment of their 
Family arrange- property; 
incut. 

(2) ft differs from partition tn that it is an 
agreement for separate enjoyment by members without determination 
of their rights. 

165. (1) A family arrangement cannot be set aside except for coer¬ 

cion, fraud, misrepresentation, undue influence, or 
When a family mutual mistake, 
arrangement may 

be sot aside (2) In particular and without prejudice to the 

generality of the foregoing rule, it may not be set 
aside upon any of the following grounds:— 

(a) That there was no consideration to support it; 

(b) That it has transferred property to a person without any 

right; 

(«•) That it was unfair and such as no Court would support upon 
its merits; 

(d) That it was made by mistake of either party; 

(3) It may, however, be set aside on the ground that it was not 
bona fide or that there was no dispute: 

(4) But before giving weight to these considerations due regard 
must be had to the time during which the arrangement has been acted 
upon or has remained unchallenged. 

Illustrations. 


(a) .1 disputes IV s legitimacy He afterwards compromises his claim with B 
on the basis of legitimacy. A cannot afterwards repudiate the compromise cm proof 
of IV s illegitimacy 

(b) .1, B and ( are three brothers. On a distribution of the family estate C 
receives an allotment of land in lieu of maintenance. He did not claim nor was 
allowed any share. C is lxnuid by the arrangement. 

(<) .1 transfers to B property by mistake B accepts it innocently. The 
transfer is \alid 

(d) ./ and B partitioned their property in mutual ignorance of their respective 
legal rights The partition is binding. 


Whom it binds. 


166. A family arrangement binds both the 
parties and their legal representatives. 


167. No writing is required to effect a partition, but if it is reduced 
j, orm to writing, which purports or operates to create, 

declare, assign, limit or extinguish, whether in present 
or in future, any right, title, or interest, whether vested or contingent, 
of the value of Rs. 100 and upwards, to or in immoveable property, it 
must he stamped and registered. 



134 


THE HINDU CODE 


[S. 167. 


Illustrations. 


(a) A and B divide their property in 1918 Next year .4 desiring to imirtgage 
his share to C, C demands evidence of his separation A and H reduce it t«> w >tn g. 
The writing, though it relates to immoveable properly o\er Ks. ! ( >° ni value, is not 
compulsorily registrable because it is a written memorandum ot a past partition. 


( b ) A and B having a valuable estate agree to divide it by exchanging lists 
of the properties which fall to the share of each party The lists require registra¬ 
tion if they were intended to evidence pailitiou. 


(r) A and B appoint an arbitrator who delivers an award detailing the division 
of property. A and B both sign it in token of their acceptance l he award is 
converted into a partition deed and must be registered if it atfects land over l<s. 
100 in value. 


168. The following persons are entitled to claim partition of joint 
property:— 

Persons entitled . .. .... , f 

to partition. (1) Adult co-parcencr not disqualified tor in¬ 

heritance. 


(2) Minor co-parcener, if the partition of his share would advance 
or protect his interest. 

f3; Co-parcener’s transferee acquiring a partible interest in the 
joint property . 

169. (1) A co-widow is entitled to the partition of her life- 

interest in her husband’s estate: 

Co-widow’s right . ... , , , , 

to partition. (2) Put such partition is not absolute and docs 

not, in the absence ot an express agreement to the 
contrary, determine her co-parcenary right of survivorship. 

170. Subject to any local law or usage to the contrary, the follow¬ 

ing female relations arc each entitled to a share on 
Female shares partition:— 
on partition. 

fl) On a partition between the father and his 
sons, or between the sons, their mother and their grandmother are 
entitled to a share which with the stridhan received from their husband 
or the father-in-law must equal a son’s share. 

(2) And unmarried daughters are entitled to a quarter of a son’s 
share. 


(3) On a partition between her sons or grandsons, and between 
them and the great-grandsons, a widow is entitled to a share equal to 
that of a son’s son. 


Exception .—The wife or the widow 111 Southern Tndia is allotted no 
share. 

.... !71. A person otherwise entitled to partition 

refuse^ 1 p m »y lj . e disqualified from enforcing it for any of the 

following reasons:— 

(a) If he has entered into a valid agreement against it; 

(b) If the property is subject to a family arrangement; 

( c ) If the parties have already become otherwise separate; 

(d) If he has relinquished his share in the joint property, 
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172. (1) Partition may be general or partial. 

Partial partition . ( 2 ) Partition is general where all members ioin 

in partitioning their joint property. 

(3) It is partial when some of them separate, leaving the rest joint, 
or where all divide only some of their joint property. 

(4) Partial partition cannot be made otherwise than by the agree¬ 
ment of parties, except where it is otherwise indispensable or would be 
equitable or convenient to the parties without prejudice to the rights 
of the co-parcenary. 

(5) Without prejudice to the generality of the foregoing general 
provision such partition m.i> be permitted in the following cases:— 

(i) Where partial partition is permitted by am other law; 

(it) Where different jmrtions of the family property are situate 
in different districts; 

(Hi) Where the portion excluded is impartible; 

(iv) Where the portion excluded has already been partitioned or 

is the subject of a famih arrangement; 

( v ) Where the portion excluded is not in the possession of co¬ 

parceners ; 

(vi) Where the portion excluded is held jointly with a stranger 

who has no interest in the family partition; 

( vii ) Where the defendant has no interest in the portion excluded; 

(riii) Where the property was omitted or excluded from a previous 
partition. 

Illustrations. 

(<») . 1 , It and C arc ilircc joint lit others .1 decities to separate lie cannot 

compel hoth Jt and t to separate from each other. 

( b) It anti C jointh own properties, D and /; .1 claims partition of IK 

lie cannot do so unless It and C agree 

173. In the absence of any contract to the contrary, co-parceners 
Distribution of are entitled to shares at partition according to the 

shares. following rules:— 

(1) Each member is presumed to represent himself and his sons 
whose share is included in the share allotted to him: 

(2) Brothers take equal shares; and the share of a brother who has 
died is represented by his sons, grandsons and great-grandsons: 

(3) As between different branches of a family, shares are given 
per stirhes, and as between the sons of the same father, per capita. But 
this rule does not apply to a partial partition: 

(4) As between an adopted and an auras son of the DivijaS the 
former takes a fourth of the latter’s share. 
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174. The following acts shall be deemed to effect 
sci)aration CaSIOninS t * 1c sc 'P a ration of a member from the co-parccnary, 
namely 

(a) his conversion to an alien faith, such as Christianity or 

Mahomedanism; 

( b ) his contracting a marriage under the provisions of the Special 

Marriage (Amendment) Act, 1923. 

175. (1) Separation may be proved by any declaration, act or 

conduct of a party entitled to partition, showing an 
I*roof of stpara- intention inconsistent with jointness, 
lion 

(2) In particular and without prejudice to the 
generality of the foregoing rule, separation may be presumed from the 
following facts:— 

(a) Cessor of commensality and joint worship; 

(b) Separate enjoyment of portions of the property, or of their 

income; 

(c) Division of income; 

( <i) Agreement to divide the income in definite shares; 

(»’) Separate delinement of shares, 

(/) Separate transactions of the co parceners, between them¬ 
selves, with others. 

Explanation. —An act of a stranger such as attachment and sale of 
a co-parcenary interest does not suffice to eflect separation. 

176. (1) Any person entitled to claim partition may sue for it. 

Parlies to parti- (2) Ml persons entitled to .i share therein are 

lion. necessary parties. 

f3) But a person in possession of any property under the joint 
family is not a necessary party. 


Illustrations. 

(a) A , /? and C are co-parceners l> is their mother who is also enutled u> a 
share A wishes to separate from li and C fie must sue hoth A and C impleading 
his mother D. ' 


(h) A, 13 and C a*e co parceners. D. the wife of a picdceeascd brother, is in 
possession of a village given to her out of the Tamil} estate m lieu of her main¬ 
tenance. A sues for a general partition h is not a necessary parly as she has 
no right to a share. 


177. (1) Except as otherwise provided in this behalf, a suit for 
Suit for partition partition must relate to all property partible at the 

. tln ? e and subject to the jurisdiction of the Court in 

which the suit is instituted. 


(2) Where, however, such property is situate within the jurisdiction 
of more than one Court, suits may be brought in the several Courts 
possessing the requisite jurisdiction. 
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178. (1) Everj- person entitled to a share may demand the parti¬ 

tion of his share in specie and such partition may be 
made except in the circumstances next following:— 


Mode of partition. 


(2) Where the thing is by its nature indivisible, or 

(3) Where its partition in specie w’ill destroy its intrinsic value or 
he otherwise inconvenient, or 

(4) Where its sale is demanded and justified by the Partition Act. 

179. (1) Partition must be made only of such property as is avail¬ 

able at the date of demand. 

Mutual n o n- . ... 

liability to account. (2) In the absence of fraud or misappropriation 

the manager is not liable to account to the co-parcen¬ 
ers for past transactions or to pay them mesne profits in respect of 
property in his possession: 


(3) Provided that if partition is demanded and refused or a co¬ 
parcener is excluded from joint or separate possession to which he was 
entitled under an arrangement, he may be allowed mesne profits from 
the date of such refusal or exclusion 


(4) \ T or are the other members entitled to the cost of improvement 
or are accountable for the profits made from property in their separate 
possession. 

180. In even partition, provision should first he made for-— 

l’r<>\ isions for (<j) the payment of all family debts; 
debts, maintenance 

ami ceremonies. (/>) the maintenance of members entitled to it; 

(f) the thread and the marriage expenses of members payable by 
the joint family; 

(</) and such religious and other ceremonies for which the joint 
property is liable. 

181. In a partition by metes and bounds the allotment of shares 

should be made as far as possible in conformity wdth 
Kquitics on dis- the following rules: — 
tributum of shares 

(1) The separate possession of co-parceners of 
any property or which they have improved at their own expense should 
not be disturbed ; 

(2) The predilection of co-parceners to any property should be 
respected; 

(3) Shares should be made as compact and convenient as the nature 
of the property would allow; 

(4) The bona fide transferee of a defined portion of co-parcenary 
property should be protected in his right as far as possible; 

(5) Inequalities of shares may be removed by the payment of 
owelty. 
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Implied cove¬ 
nants on partition. 


182. (1) In the absence of a contract to the con 

truiy, the parties to a paitition shall be deemed to 
contract with each other as follows:— 


(a) That the interest in the property which each co-sharer 

received on partition as his share subsists; 

( b ) that there was no fraud or error in the allotment of shares. 


(2) Save as above a partition once made cannot he re-opened: 


(3) Provided that a party otherwise entitled to a relief on the 
W'aher of right Ifround of fraud, error or defect of title, may waive it 
by his acquiescence. 


All properly 183. In a suit for a general partition every mem- 

placed into hutch- her of the co parcenary is liable to bring into holch- 
l ,ot - pot all partible joint propci ly. 

184 . (1) Every partition is presumed to he complete both as to 

i’resumption of l he parties and the property then liable to partition; 
complete partition. (2) provided that on a partition made between 

Limits of *h» "i more branches of a family such presumption 

presumption. does not extend to the severame of interest of all the 

branches thereof inter sc; and m a partition between 
co-parceners such presumption does not extend to the severance of 
interest of their descendants. 


I Hits tuitions. 


(a) A and IS are two branches of a joint family possessed l( f piopeily both 
partible and impartible. The partible proputy lias been the subject of frequent 
partitions between the two blanches, bill die impaihble piopuly lo.itinned to icmaiii 
in possession of the junior branch. Thuc is no pi i sumption that u ceased to be 
joint properly 

(ft) A, H and C form a joint-family A sepaiates hum H and C On A’s 
sepai at ion the presumption, that H and ( continue joint, disnjq.i ai «• The fact that 
they continue joint must be pro\cd. 


(/) A , B and C form a joint-family They effect a general partition. Such 
s i.artition raises a presumption that all the three separate from each other, 
l‘IK : t does not raise a presumption that all the three separate also bum their 
own descendants 


id) A, IS and C form a jumt-lamib Tin; i fleet 
which C is found in sole possession of the family dwi 
presumption that he holds it for the joint family 


i giinral partition, after 
lling-hotise There is no 


185 . The following persons are eiititk-d to claim their share of 
the property even after its partition:— 

Right of absent 

and disqualified co- (1) -V co-pareenei who being conceived at the 

parceners to re- dale of partition is subsequently horn* 
partition. 1 - ’ 


(2) Ain other son horn after 
father had reserved no share for himself; 


the partition if the 


(3) Absent co-parcener; 

(4) Disqualified co-parcener on the removal of 
lor which he was excluded from partition; 


his disqualification 



itE-UNlOtf 


139 


S. 190. j 


(5) A son uf such disqualified co-parcener born after the partition. 


186 . 

Right of 
horn son. 


(1) In a partition between the father and his sons an after- 
, born son becomes entitled to his share on a re-parti- 

a cr tion if he was begotten before partition, but not 

otherwise; 


(2) Where, however, in a partition the father had been allotted 
no share for himself, a son after-born, even though not then begotten, 
is entitled to his share out of the property already partitioned, if neces¬ 
sary by demanding a re-partition. 


187 . (1) A decree for partition may be preliminary or linal. 

(2) A preliminary decree must determine and 
Decree for declare the shares of the several parties and order 
partition. the sanlc to | >c partitioned In a Commissioner, or in 

the case of a revenue-paying estate, by the Collector or his Gazetted 
subordinate. 

(3) The final decree must be confirmatory of the distribution made 
by the Commissioner or the Collector with such variations as the Court 
may he competent and think fit to make. 


CHAPTER XIV 

Re-Union. 

188 . (1) A person may re-unite after partition with his father, 

brother or paternal uncle: 
kc-union. ...... 

(2) Provided that, of persons subject to the 
Mithila school, any late co-parceners may re-unite. 

189 . (1) Subject to the following modifications, a rc-umtcd family 
Succession 1S ’ ^ or t ^ ie P ur P oSC ot succession, treated as a joint 

amongst re-united family. 

relations. (2) [ n a re-union between brothers of the whole 

blood and those of half blood, the former succeed te> each other in pre¬ 
ference to the latter. 

(3) Where brothers til the whole blood remain separate, and only 
those of the half blood re-unite, brothers of the whole blood and those 
of the half blood and their descendants inherit together. 

(.4) Where only some brothers of the half blood re-unite, those 
not re-united do not inherit. 


190. He who relies upon rc-uniou must prove 


Harden of prov¬ 
ing rc-union. 


it. 
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CHAPTKR XV 
Impartible Estates. 


191 . An estate is impartible if it is incapable of division into two 

or more parts so as to confer upon the holders there- 
Impartihle estate 0 f rights equal to those possessed by the holder of 
ne< ‘ the undivided whole. 

192 . An estate is inalienable if the holder thereof for the time 

being is incompetent to alienate the whole or any 
Inalienable estate part thereof to another so as to confer upon him the 
' hnc< ' same right as he himself possessed therein. 


193 . (1) An estate may owe its character of impartibility or in¬ 

alienability to— 


Origin of im¬ 
partible and inalie¬ 
nable estate. 


'a) any law for the time being in force; 
( b ) a grant of the sovereign power; 


(c 1 : ts nature ; 


(d) custom; or 

(c) an accretion thereto. 

(2) An estate cannot be made impartible otherwise, merely by 
contract. 


194 . (1) An estate nia> be impartible without being inalienable, 

and it may be inalienable without being impartible. 

Relation of an 

inalienable estate (2) An impartible estate is prima facie alienable, 

to impartible though it may be made inalienable in the same way 
L ’ slalt ‘' as it is made impartible. 

(3) Where an estate is inalienable the extent of its inalienability 
must he determined by the nature and source of its origin. 


195 . An impartible estate is subject to the following incidents: 

. . . . (1) The estate is held by one person at a time; 

Incidents of im¬ 
partible estate (2) If the estate is not inalienable, the holder for 

the time being is its sole owner and may lelinquish, 
transfer or devise it at his discretion; 

(3) The sons and brothers of the holder are entitled to maintenance, 
the right of other relations to maintenance being determined by custom; 

(4) The heir-apparent has merely a spes successioms which he 
cannot partition, transfer or devise, nor is it liable to he sold in execu¬ 
tion of a decree against him; 

(5) Succession to the estate is ordinarily by primogeniture deter¬ 
mined by the personal law adapted to the tenure: 
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(6) The successor takes the estate subject only to such burdens 
created, and the debts payable by his predecessor, as bind him under 
his personal law; 

(7) The estate does not lose its incidents of impartiality by the 
mere discontinuance of service attaching thereto, or by the fact that it 
is re-granted after confiscation. 

Illustrations. 

(<i) A, H, and (. arc three members of a joint-f.unit} An impartible estate is 

gi anted to . / It is A’s separate properly, thougn he remains joint with B and L 

as regards the other estate 

(b) In the last case, A has sons U and L. Un /’s death, his eldest -on D will 

succeed to A\ impartible estate and will be a co-parcomr with H (' and / in the 

joint estate 

(<) A, li and C are mcmliers of a co-parcetiary A is the holder of 
impartible estate On his death the estate will devolve on ins widow to the 
exclusion of B and C. 

(d) A is the holder ol an impartible estate Ik Incomes a lebel. whereupon 
his estate is confiscated by (>o\eminent, who n giant it to his lirothet C . It remains 
an impuitihle estate in the hands ol C. 

(c) Hut if, in the last case, the re-grant is to C and his heirs," then the estate 
loses its impartibilily. for the “heirs" of C lannot come in if the estate lemains 
impartible 

{)) I obtains a service grant which i- mipaitible A discontinins the service 
It does not alUct the impailibihlj of lus estate 

196. (1) Property acquired by the holder of an impartible estate 

out of its income does not partake of its character hut 
Acquisitions and j s his self-acquisition unless it is intentionally incorpo- 
;wcietion 8 . ratcd with it l 

^2) An accretion so made to an impartible estate also becomes 
impartible. 

Illustration 

A, the bolder of an impartible Kaj, acquires mouzas B, c and /> out of its income 
B, C and D arc managed by the same staff and their collcctum papers are kept with 
those ot the Raj This is insufficient to show A’s intention in treat B, C and D 
as a pari ot his Raj 

197 . (1) All property is presumabh partible and 

Property is pre- alienable, 
sumahly partible. 

(2) Impartiality and inalienability are the inci¬ 
dents of an estate which must he pleaded and proved in each case. 

198 . In the absence ot any law or custom to the contrary, succes¬ 
sion to an impartible estate is subject to the personal 
Succession to haw ,,f the holder adapted to the nature of the tenure 
impartible estate. t<) thfi fo]lowing extent 

(1) Succession is subject to the rule of primogeniture; 

(2) Where the holder is subject to the Mitakshara law, the heir 
is the eldest male issue of the deceased, or failing him, the eldest co¬ 
parcener ; 
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(3) Where it passes by survivorship from one line of descent to 
another, it devolves not on the eo-parcener nearest in blood but on the 
nearest co-parcener of the senior line; 

(4) Females arc presumably excluded from succession in favour of 
co-parceners if the estate is ancestral, but if it is a separate acquisition 
of the holder they are entitled to succeed; 

( 5 ) In a case subject to the Dayabhag school, the heir is the eldest 
member of the class of persons who are the next heirs of the deceased. 

Explanation .--In the absence of custom determining seniority 
according to the seniority of the mother, seniority in age amongst 
brothers alone determines the seniority, irrespective of the seniority of 
the mother. 

Illustrations 

[ Note .—tn the following illustrations, A must he understood to he the owner of 
an impartible estate ] 

(а) A dies leaving his son li aged io and a brother C aged 30 . B succeeds 
in preference to 

( б ) A dies leaving his widow and a brother The widow would succeed if the 
; emindari is in Bengal, otherwise it will go to the brother. 

(r) 4 dies leaving him surviving li, elder brother of the half-blood, and C, a 
younger brother of whole blood B succeeds in preference to C in Mitakshara 
country, while C will succeed in Bengal. 

(d) A dies leaving two sons, B aged 19 by his junior wife and C aged 10 by 
his senior wife R succeeds. 

(e) .1 dies leaving a grandson B aged JO and a brother's son C aged 20 . B 
succeeds. 


CHAPTER XVI 

(ihNEKAI. PRINCIPLES OF ALIENATION*. 


Definition of 199. (1) “Property” is anything which may be 

property the subject of ownership. 

( 2 ) It may be moveable or immoveable. 

200. The term “ alienation ” in this chapter includes any disposal 
.. , r . l>y a person of any right in the property in’whatevcr 

Alienation <e met. f orn ^ b y any act or omission, voluntary or involuntary, 
intended to take effect in prersenti or in futuro. 

Illustrations. 

(a) The mortgage by a person of his co-parcenary right is an alienation. 

(b) Its sale in execution of a decree is an alienation. 

( e ) Its disposal by will is an alienation. 

(d) The sale by the reversioner of his reversionary right is an 


alienation. 
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201 . Property of any kind may be transferred except as otherwise 
Inalienable pro- ‘provided by any law for the time being in force and by 
. rty _ the following clauses, namely:— 

(a) The chance of obtaining a legacy on the death of a kinsman, 

or any other mere possibility of a like nature; 

( b ) Res extra comtnercium; 

(c) Co-parccnarv interest, except to the extent hereinbefore 

allowed; 


(rf) Maintenance grant; 
(e) Personal grant. 


202 . 

Repugnant 

dilion. 


(1) Where an absolute estate is given by a transfer or devise 
with a condition superadded which restricts the 
con ’ grantee’s legal power oi transfer or mode of enjoy¬ 
ment, the condition is void. 


(2) Such are the conditions against alienation and partition of 
property or that the alienee should accumulate its income or submit to the 
control of certain trustees. 

(3) But there is nothing illegal in the grantor stipulating that the 
grantee shall live in his house. 


Illustrations 


(a) A devises his estale to P on condition that he does not alienate it. The 
devise is good but the condition against alienation is invalid and void 

(b) A devises his estate to P and C on condition that it shall not be partitioned 
between them The devise will take effect without the condition which is void 


(<•) A devises his estate to an idol on condition that after defraying the cost 
of its worship the surplus should maintain the family but that it shall not be liable 
for any debts The devise operates as an onerous bequest in favour of the family 
but the condition as to its non-liability for debts is void. 

id) A bequeaths his estate to B hut at the same time provides that C will 
manage it for B. B takes the estale without being obliged to have it managed by C 


203 . A perpetuity cannot be created by transfer 
perpetuity agamst or devise except for religious and charitable 
1 y ‘ purposes. 


Accumulations. 


A direction to accumulate income is valid if limited to the 
period during which the testator is entitled to direct 
and control the course of devolution of property. 


205 . The principle of election enacted in Ch. XXII (Ss. 180-190) 
!Ct j on of the Succession Act and S. 35 of the Transfer of 

v ' Property Act applies to the transfers and bequest of 

a Hindu. 


Transfer or de¬ 
vise of self-acquir¬ 
ed property. 

Alienation by 
consent of copar¬ 
ceners, 


206 . A person may transfer or devise his self- 
acquired property, 

207 . (1) Co-parcenary property may be alienated 
by the coparceners’ family, or with their consent by 
the manager; 
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(2) And where it is alienated by the manager otherwise than as 
provided in Section 129, the alienation binds him and such other co¬ 
parceners as have consented to or ratified the said alienation. 

(3) The same ride applies to an alienation made by a Hindu widow 
or other limited female owner whose ahenalion would be valid if consented 
to or ratified bv the next reversioner. 

Illustration 

The father sold his aneesiral fields and with the proceeds thereof built a family 
hmi-e The son takes possession of the house, but seeks to avoid the sale of his 
fields oil the ground that it was made without his consent. The son cannot amid 
the sale which lie must he deemed to have ratified b\ his conduct 

Alienation by 208. An alienation of property cither than 

female with rever- Stridhan made by the heiress is valid if consented 
'■loner’s const m to or ratified by the next reversioner. 

209. (1) The manager, trustee, guardian, and 

the shebait are all entitled to transfer the property 
entrusted to their management, for the sake of neces¬ 
sity or benefit of the estate, or the family members, 
or the ward or the trust, as the case may he 

(2) The fathe*- of a joint family may transfer its property for the 
same purpose or for the satisfaction of Ins own antecedent debts. 

(3) The widow and other female heirs possess similar powers of 
alienation for legal necessity or benefit of the estate, to the extent set out 
in Section 319. 

210. An alienation made by a person mentioned m the last section, 

, if found to be supported bv partial necessity or benefit 

on parml nccessi^ may ^e affirmed or annulled in accordance w ith the 

ty. rule stated in Section 131. 

211. Nothing in the last section affects a bi>na fn!c alienee for eon- 

Hona fide alic- sideration without notice otherwise protected in 

tecs when preiec- accordance with the provisions of Section 131 

ted 


Power of the 
manager, trustee, 
guardian, shih.ut 
or female heir In 
alienate. 


CI1AITKR XVII 

Trusts, Ri:nami TRAN'.vrriox-. avd Powfrs. 


212. (1) No form is necessary to create a trust for religious or 

charitable purposes 

J'orm of Trust 

(2) llul a secular tiust cannot he created other¬ 
wise than as provided in Sections 5 and 6 of the Trusts Act. 

oiwcct of Trust 213, A trust may ,x ‘ createcl ffi- any lawful 

purpose, whether secular or religious. 
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214 . (1) A policy of insurance effected by any married man on 

. his own life, and expressed on the face of it to he 

husbanTfor I.eneK far the of h , is * ife ’ " r of , hi f wi . fe and . children. 

,,f w if c . or any of them, shall enure and he deemed to be a 

trust for the benefit of his wife, nr of his wife and 
children, or any of them, according to the interest so expressed, and 
shall not, so long as any object of the trust remains, be subject to the 
control of the husband, or to his creditors, or form part of his estate.- 

(2) When the sum secured by the policy becomes payable, it shall, 
unless special trustees are duh appointed to receive and hold the same, 
he paid to the official Trustee of the l’resiliency in which the office at 
which the insurance was effected is situate, and shall be received and 
held by him upon the trusts expressed in the policy, or such of them 
as are then existing. 

(3) And in reference to such sum he shall stand in the same 
position in all respects as if he had been duly appointed trustee thereof 
by a High Court under Act XV1T of 1864 (To Constitute an Office 
of Official Trustee). Section 10. 

(4) Nothing herein contained shall ojjerate to destroy or impede the 
light of any creditor to be paid out of the proceeds of any policy of 
assurance which may have been effected with intent to defraud creditors 

215 . (11 A person does not acquire any interest in property by 

merely lending his name. 

Hi’iiaini transfer. 

(2) Where one person holds property for another, 
he will be deemed to hold it in trust for the other. 

216 . (11 Save as provided in Section 125, there is no presumption 

Presumptions in * n favour of Bcnami, and he who alleges that the 

Henan it apparent title is not the real title must prove it. 

(2) There is no presumption that a purchase made bv a Hindu or 
a Mahomedan in the name of his child, wife or mistress is by way of 
advancement, the question being one of intention which must be proved 
by the party alleging it; but such presumption shall be made where the 
purchaser is a British resident in Tndia. 

217 . (1) “ Power” is a right which a person acquires over another, 

, . , or over things not his own. 

Power denned 

(2) The person who confers the power may be 
called the donor of the |>ower. and the person upon whom it is conferred, 
the donee of the power. 

(31 The exercise of power is discretionary with the donee. 
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CHAPTER XVJ1I 
Gifts and Grants. 


218 . (1) "Grant" is the passing of an interest in one’s property 

to another. 

Grant defined. 

(2) The person who creates such interest may be 
called the grantor, and the person in whose favour the interest is created, 
the grantee. 

(3) A grant includes a gift; but a grant may not amount to the 
transfer of an interest in property. 

219 . “ Gift ” is the transfer of property made voluntarily and without 
Gift defined. exchange for money or money’s worth. 

220 . (1) A grant may be made in any of the modes and to the 
Grant how made. extent allowed by law; 

(2) Whenever a grant amounts to a gift as 
hereinbefore defined it can only be made by a registered instrument the 
execution of which must he attested by two or more witnesses. 


(5) \ grant, when ft is not coupled with a transfer of property, and 
is not subject to the provisions of the Transfer of Property Act, may 
be made without writing 


\\ ho may make 
a gift. 


221 . Any adult may make a gift of his property 
or any interest therein over which he possesses 
disposing power. 


Illustration. 


A agreed by deed to pay to hi*, sister and on her death to her daughter Rs. to 
per annum from his set {-acquired estate The deed creates a corrody or charge 
on the profits of his estate which hinds it in the hands of A's widow. 


222 . (1) A gift of moveable property must be accompanied by 

delivery. 

Gift how made. 

(2) And a gift of immoveable property must 
be made in the form prescribed by Section 123 of the Transfer of 
Property Act. 

223 . Subject to the provisions of Ss. 13, 14 and 20 of the Transfer 

Transfer in Property Act, 18X2, a settlement, gift, or devise 

favour of unborn may he made in favour of a person not in existence 
person. at the date of the gift. 


224 . (1) A settlement, gift or devise to an unborn person may be 

Gift or devise to made as l >rov “ , « 1 the Hindu Disposition of Pro- 
inborn person. perty Act, oi in the Madras Presidency as provided 
by the Madras Hindu Transfers and Requests Act; 


(2) Provided that no. restriction contained in these Acts shall limit 
or affect a disposition of property for a religious or charitable endow¬ 
ment or for the benefit of the public, for the advancement of knowledge, 
commerce, health, safety or any other object beneficial to mankind. 
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Illustrations. 

(a) A .gifts his property to B, a living person, for his life, with remainder to 
C on his attaining his 18th year The gift is valid. 

( b ) In the last case, a son 1~> is born to C before (’s estate is reduced to 
posssession. D takes a vested interest in t’s estate on his birth. 

(c) A creates a trust for the benefit of his daughters B, C and D, with a 
direction that if any of them marry under age, her share shall be settled so as 
to devolve after her death upon such of her children as shall attain the age of 18. 
B, C and D must be in existence at A’s decease and any portion of the estate 
which may eventually be settled as directed must vest not later than 18 years from 
the death of the daughter whose share it was. All these provisions are \alid. 

( d ) A gifts his property to B, a living person, for his life, with remainder to 
C on his attaining his 19th year. The validity of the gift depends upon whether 
the gift will or will not vest in C within A’s own lifetime. If it docs not, it is 
\oid being opposed to S. 14 of the Transfer of Property Act and S. 114 of the 
Succession Act'. 

22S. (1) A gift or devise may he absolute or conditional. 

Conditional gift (2) A conditional gift or devise takes effect upon 

»r devise. the fulfilment of the condition, except in the follow¬ 

ing cases:— 

(a) Where the condition is a condition subsequent; 

( b ) Where it is illegal or immoral, or 

(c) Where it is repugnant to the nature of the grant. 

(3) A substantial fulfilment of the condition may be sufficient if 
its literal fulfilment is impossible or impracticable. 

(4) A gift once completed cannot be revoked except on a ground 
which would suffice to cancel a contract. 


CHAPTER XIX 
! Wills. 


226 . 


“ Will" 
Codicil ” 


(1) “Will” is the expression of a person’s wish with re¬ 
ference to his property which he desires to be carried 
and into effect after his death, 
defined. 


(2) Where the Will is in writing, it may be 
modified by an instrument, made in relation thereto and explaining, alter¬ 
ing or adding to its dispositions. TJiis instrument is called a “Codicil.” 
It shall be treated as forming an additional part of the Will. 


Who may make 227. (1) Any adult person may bequeath his 

a Will. estate by Will. 


(2) His power to bequeath an estate by Will is co-extensive with 
his power oyer the estate in his lifetime, 


H. C.—m 
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228. (1) A Will executed after the first day of January 1927 can 

only be made subject to the provisions of Section 63 
horn of Will. Q f t } u , j n( ]; an Succession Act, 1925, that is to say, it 
must be in writing and attested by two or more witnesses as therein 
provided. 

(2) A Will executed before the first day of January 1927 may be 
oral or in writing and. if in writing, it need not be attested or registered: 

(3) Provided that all Wills and Codicils made, after the first day of 
September, 1870, by a Hindu, Buddhist, Sikh or Jain, in or relating to 
immoveable property situate within the province of Rengal or within the 
local limits of the Ordinary Original Civil Jurisdiction of the High Courts 
of Judicature at Madras and Bombay, shall be made only subject to the 
provisions of Section 57 (1) and Schedule III of the Indian Succession 
Act, 1925. 

Exception —Nothing herein applies to the privileged Will of an adult 
soldier employed in an expedition or engaged in actual warfare, or of a 
mariner at sea, which may be executed as provided in Section 66 of the 
Succession Act. 

229. (1) A Will made in accordance with the provisions of Sections 

„ , , 57 and 63 of the Succession Act. must be proved as 

Proof of W." therdn required 

(2) A Will otherwise executed must be proved so as to show that it 
is a complete instrument ami expresses the deliberate intentions of the 
testator. 

(3) The words of an oral Will must be proved with the utmost 
precision, with every circumstance of time and place. 

230. (1) The maket of a Will may revoke it at an) time. 

Revocation of < 2 ) Subject to any law for the time being in force. 

WUl. such revocation may be oral, though the Will itself be 

in writing. 

(3) The subsequent marriage of the testator, or the birth or adoption 
of a son, has not the effect of revocation ; nor does the subsequent execu¬ 
tion of another Will necessarily have that effect except so far as it is 
inconsistent with its terms. 

Explanation .—A written Will may he revoked bv parol though the 
Will itself is not destroyed. 


i „„ hs if. ^ an unprivileged Will. Afterwards A makes another unprivi¬ 

leged Will which purports to revoke the first 

This is a revocation. 

i b ). an unprivileged Will Afterwards //. being minded to make 
^privileged W'.ll, makes a privileged Will which purports to revoke his unprivileged 


This i t s revocation. 
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231. (1) A Wll or any part thereof is void if it is brought about 

by coercion, fraud, undue influence, misrepresentation 
Will when void. or by such importunity as deprives the maker of his 
free will. 

(2) And if the maker of a Will is induced by the same means to 
alter or revoke his Will, or is prevented from alterng it, the alteration 
or revocation shall be void, or the intended alteration shall take effect. 

Explanation. —The importunity, undue influence and misrepresentation 
under this section must he such as amounts to fraud or force, destroying 
the free agency of the testator. 

Illustrations. 

(a) A threatens to shoot B, or to burn his house, or to cause him to be arrested 
on a false charge unless he makes a bequest in favour of C B. in consequence, 
makes a bequest in fa\our of C The bequest is void as induced by coercion 

(b) si falsely informs B that his son is dead and thereby induces B to bequeath 
lus estate to A The bequest is void. 

(r) A, being in so feeble a state of mind as to be unable to resist importunity, 
is pressed by B to make a Will of a certain property, which A does, merely to 

put chase peace and in submission to B The W ill is void. 

( d ) A wishes to revoke his Will made in favour of B B threatens to kill A 
if he revoked it The Will is void. 

(r) si makes a Will in favour of II on his death-bed. He is induced bv 

importunities of (.' to alter it in favour of C The alteration is void 

(/) A is induced by the adulation and flat tin > of B to make a bequest in his 
favour The bequest is not rendered invalid by reason of B‘ s adulation and 
Mattery 

232. (1) The burden of proving a Will lies upon the person who 
Burden of proof propounds it and not upon the person who impeaches 

(2) Such proof must comprise not only proof of clue execution, but 
also that the executant was of a sound disposing mind, though if nothing 
appears to the contrary, this may be presumed. 

Explanation. —A person is said to possess a disposing mind if he 
possesses sufficient understanding and reason to be able to form an intelli¬ 
gent judgment as to the disposal of his property. 


CHAPTER XX 

Construction of Gifts and Wills. 


233. In this chapter, unless there is anything repugnant in the sub- 
I>ed includes J ect or context, the term “ Deed ” includes a “ Will.” 

Will. 

234. Deeds must be liberally construed so as to give effect to the 
Constructions of grantor’s intention ascertainable, as far as possible, with- 

liulian deeds, put the aid of any artificial rul^s of construction, 
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Grant or bequest 
conveys grantor’s 
entire interest 


235. (1) A grant or bequest prima facie conveys 

the entire interest of the grantor unless it is limited ex¬ 
pressly or by necessary implication. 


(2) But a gift or devise to a female relation suffices only to con- 
Gift or bequest ve >' a limited estate though an absolute estate may be 
to a female rcla- conveyed by apt words conveying the power of aliena¬ 
tion. tion. 

Illustrations. 


(а) A, the proprietor of the estate B, bequeaths it to C with words: “I give B 
to C.” The quantum of interest bequeathed to C is that possessed by A at the 
moment of the grant. 

(б) A, the proprietor of the estate B, bequeaths it to his wife C with the words: 
“ I give B to C.” The quantum of interest bequeathed to C is prima facie only 
a life-estate terminable on C" s death. 


236. A gift or devise creating an estate of inheritance inconsistent 
Void gift and with the general law of inheritance is void to that 
devise. extent. 

Illustrations. 


(a) A devises his estate to B and his eluest nephew and the eldest nephew of 
ruch eldest nephew and so forth for ever B takes the life-estate but the rest of the 
devise is invalid for it creates a line of succession inconsistent with the general 
law 


(h) A bequeaths his partible estate to B and on his death to his eldest son and 
thenceforward to the eldest son of each holder. The bequest is invalid, for it alters 
the course of ordinary succession to one b> primogeniture, a new form of estate 
wh’ch cannot be created by Will 

237. Where an interest is gifted or devised to a class some of whom 
are incapable of taking by reason of any rule of law 
Gilt to a class or otherwise, the gift or devise will take effect as to 
the rest. 

236. (1) A Will must lie construed according to its true intent and 

purpose giving effect to the actual intention of the 

.» r :,5 ,nstr,,r,,on of testator unaided bv anv rules of technical construc- 
Y\ ill . • 

tion 

( 2) Without prejudice to the generality of the foregoing principle, 
the construction of Wills made by persons subject to the Hindu Wills 
Act [now re-enacted as S. 57 (1) and Schedule TIT of the Succession 
Act] is subject to the rules set out in Schedule ITT of the Succession 
Act, and principally those set out in the next following sections. 

(3) The construction of other Wills is not subject to the aforesaid 
or any other statutory provisions. 

239. Extrinsic evidence is inadmissible to alter, detract from, or 
Kxtrinsic evi- a< ^ to the terms of a Will, though it may remove a 

dencc when ad- latent ambiguity arising from words equally descrip 
missible. tive of two or more subjects or objects of gift.. 

240. The surrounding circumstances under which the devisor made 
Extraneous evi- h * s Will—as the state of his property, of his family 

dencc. and the like—are admissible. 
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241. Where a specific charitable bequest fails for uncertainty in the 
, ,• object, and there is no direction, upon its failure, that 

y * the bequest should go to the residue, the Court will 

apply the gift cy pres, that is to say, to other objects, as nearly as may 

be, of a similar character. 


242. (1) All words must be construed in their ordinary popular 

Construction of sense unless there is a clear indication that they are 
words and tcchni- used in another sense. 

tal terms. (2) Technical terms must be presumed to bear 

their legal sense, unless the context clearly indicates the contrary : 


(3) Provided that before so construing, due regard must be had to 
the infirmity of the scribe if a layman, and his familiarity with the ex¬ 
pressions used by him. 


243. The construction must be uniform, the same words being 
construed in the same sense, unless a contrary 
Construction intention appears by the context, or unless the words 
must he uniform. fae appKed to a different sub j e ct. 


244. (1) Of two modes, preference must be given to the construc- 

All words must tion which gives effect to every expression. 

e ajUS ‘ i ' ll ' ri u (2) But where two or more clauses are repugnant 

in a deed or Will, the first in the deed and the last in the Will shall 
prevail. 


Construction 
must he benign¬ 
ant. 

Subsequent 
events ignored 


245. That construction must be preferred which 
will prevent a total intestacy. 

246. The construction is not to he varied by events 
subsequent to the execution. 


liffect of opera- 247. Where a testator’s intention cannot operate 

tiv o part. to its full extent, it shall take effect as far as possible. 

248. (1) Probate of a Will mav he obtained bv an executor appoint¬ 

ed by the Will. 

Probate. 

(2) The grant of probate is subject to the provi¬ 
sions of Ss. 211-369 of the Succession Act. 


(3) The probate of a Will only establishes its factum but not its 
validity which must be otherwise established. 


CHAPTER XXI 

Religious and Charitable Endowments. 


249. (1) “Endowment” is the dedication of property by a granl. 

Endowment de- gift or devise to religious or charitable uses. 
iwe<1 (2) An endowment must be certain both as to the 

subject and the object. 
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(3) The dedication of property to an endowment may be partial or 
complete. 

(4) It is partial when there is merely a charge or trust created. 

(5) It is complete when the property is dedicated absolutely and no 
person has reserved any beneficial interest therein. 

Explanation. —An endowment is distinguishable from a bequest in 
that its operation is perpetual and the object general. 

250. (1) A religious endowment is one which has for its object 
Religious and the establishment, maintenance or worship of an idol, 

charitable endow- deity or any other object or purpose subservient to 
nienis defined religion. 

(2) A charitable endowment is one which has for its object the benefit 
of the public or of mankind. 

(3) No endowment is valid except when made in accordance with 
the rules hereinafter stated in this chapter. 

251. (1; A religious endowment may be public or private. 

I’ublic and i>ri- (2) A public religious endowment is the dedication 

\ato religious cn- (l f proijerty for the use or benefit of the public, 
dowment. 

(3) A private religious endowment is the dedication of propeitj for 
the establishment or maintenance or worship of a family god or other 
object in which the public arc not interested. 

252. (11 An endowment may be created bv an oral dedication by 

a jicrson divesting himself o| specific property for rcli- 
I'orm of endow- gious or charitable uses, 
incut. 

(2) Hut where it is created by a Will, such Will 
must be in writing and attested as provided in Section 228 (1). 

Explanation 1.—No express words are necessary to create an endow¬ 
ment. 

Explanation 2.—A trust is not necessary to cieate an endow'incnt: all 
that is necessary is a dedication which may be partial or complete. 

• ... , ( „„ 253. Any property which a person can dispose of 

dowment ' b y £ ift or Will may form the subject of an endow¬ 

ment. 

Endowment in .254. An endowment may he created in favour of 
favour of non- an idol, ninth or other object, not in existence at the 
existing object. death of the testator. 

255. (1) In the absence of anything appearing to the contrary, the 

Vesting of the 1,e, . le . ficial interest in dedicated property vests in the 
endowment. religious or charitable object, while the trustee or mana¬ 

ger is only entitled to its possession and management. 
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(2) Debutter property is property dedicated to a god or gods. The 
. trustee or manager of such property is a trustee, by 
i ii ir <c nci vvhatcvcr name he may be called, whether a S urbarakar, 
Shcbait, Dharrn Karla or Malmnt. 

Operation of 256. An endowment takes effect from the 

endowment. moment of its dedication. 

257. An endowment is illusory and void if it is a device to preserve 
Illusory and estate t(> family of the endow er, or defraud, 

void endowment. defeat or delay his other claimants or creditor-*. 


Illustrations 

(ti) ./. being indebted, dedicates his properlj to Ins laimh god, retaining all 
control The endowment is void. 

(fc) A endows a god to spite his son. The endowment is void 

Invalid endow- 258. No endowment can be made, the purpose or 

ment. object of which is illegal. 

Illustration 

A Hindu endows a mosque. The endowment is invalid 

259. (1) An endowment once completed is both irrevocable and un¬ 

alterable : 

Fudnwnient , . 

when revocable. (2) Provided that an endowment in tavour ot a 

family idol mav be revoked, altered or transferred by 
the consensus of the family. 

260. (1) No person is disqualified by reason of his caste or sex to 

he appointed a manager. 

Who ma) lie ap- , . , 

pointed manager (. 2 ) A female is not disqualified, b.v reason ot her 

sex. from holding a priestly office, though she might 
nut he competent to perform its spiritual duties. 


261. (1) The founder is entitled to provide for the management t 

any endowment created by him. 


Appointment and 
succession of 
manager. 


(2) He may nominate a shcbait and provide for 
his successor and effect will be given to his wishes if 
not inconsistent with the general law'. 


(3) Where the founder makes an endowment witliuut providing for 
its management, the right of management vests in the founder and his 
heirs. 


(4) The right of the founder to provide for the management devolves 
upon his heirs on his death. 


( 5)' The Court may appoint a manager in the last resort. 


262. 

Manager’s 


The manager of an endowment is charged with the following 
duties 

duties. 


(1) He must carry out the founder’s directions, if 
any, as to the management of the property; 
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(2) He must maintain the customary usages of the institution; 

(3) He is entitled to the possession of all endowed property; and 
as shebait, he is entitled to the custody of the idol and all its paraphernalia; 

(4) He must maintain accounts of the trust and is entitled to an 
indemnity for anything of his own spent thereon; 

(5) He may retain or apply the surplus as may be usual or customary; 

(6) He may improve the property out of its surplus; 

(7) He is accountable to the founder, and in his absence, his legal 
representatives; 

(8) He is entitled to sue and is liable to be sued on behalf of the trust. 

263. (1) In the absence of any custom or usage to the contrary, 

the rights and liabilities of the manager of an endow- 
(>f aHenatkai. nS ' ment a,e diose °f guardian of a minor’s estate, 
that is to say, he may incur debts, charge or alienate 
die corpus of an endowment if justified by legal necessity or its benefit. 

(2) Property belonging to an endowment may be attached and sold 
in execution of a decree obtained against the manager, as such. 

(3) Any person interested in the endowment may sue to set aside 
an improper alienation of its properly by the manager. 

(4) Any person suing to enforce an alienation made by the manager 
must prove both its factum and necessity. 

Explanation 1.—The term “manager” in Clause (1) includes any 
person actually filling that character, whatever may be the defect in his 
appointment. 

Explanation 2.—The term “manager” in Clause (1) means and in¬ 
cludes a Shebait, trustee or Mahant of a muth, and any other person by 
whatever name called, provided he discharges the duties of the manager. 

264. The office of manager is inalienable except to the following 
extent;— 

how^fa? 6 transfer- (1) The manager of a private endowment may 

able. transfer it with the consent of the founder or his whole 

family. 

(2) In other cases, it may be relinquished, if allowed by the terms 
of the foundation or usage, in favour of a member of the family, or 
failing such member, a stranger eligible to discharge the duties of the 
office: 

(3) Provided that notwithstanding any usage, no transfer can be made 
for the pecuniary benefit of the transferor or which is incompatible with 
the interest of the trust. 

Illustration. 

A bequeaths his shebaitship to B. The bequest is invalid for since A’s office only 
enures tor his life, there remains nothing on A's death which he could bequeath. 
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265. A manager may be removed from his office for any miscun- 
Removal of f * uct which is incompatible with the interest of the 

manager. endowment. 

266. (1) Beneficiaries are persons for whose spiritual or temporal 

advancement an endowment is created. It includes an 
duties 8 of h bencfi- idol to whom, or any other object for which, the property 
ciaries. is dedicated. 

(2) The beneficiaries are interested in seeing that the endowment is 
maintained and its legitmate functons preserved 

(3) Worshippers and devotees of an idol or other sacred object or 
institution are entitled to resort to it at all reasonable hours for the purpose 
of worship and devotion. 

(4) The manager is bound to afford them reasonable facilities for 
that purpose. 

(5) Beneficiaries are jointly and severally, as the case may be, entitled 
to participate in the benefit of the endowment created and maintained for 
their benefit. 

Explanation .—Nothing contained in this section applies to private 
endowments. 

267. Public, religious ami charitable endowments are subject to the 

following statutory control:— 

Statutory control. 

(1) Any two or more persons interested therein 
may maintain a suit in accordance with the procedure prescribed in S. 
92 of the Code of Civil Procedure, 1908; and 

(2) Any person so interested may sue alone in a case arising under 
the Religious Endowments Act, 1863; or 

(3) He may, by a petition filed under the provisions of the Charitable 
and Religious Trusts Act, 1920, obtain information regarding it. 

(4) Such suit or petition does not affect a suit otherwise maintainable. 


CHAPTER XXII 
Lajw of Survivorship. 


268. Nothing in this chapter applies to members of a Dayabhag 
Saving of Daya- family who take by inheritance, and not by survivor- 

bhag succession. ship. 

269. (1) When a person dies possessed of co-parcenary property, his 
Right of survi- * nterest therein passes to the other co-parcetiers then 

vorsfiip. ' living, by right of survivorship, who take it in their own 

right and not in trust for the heirs of the deceased: 

f,2) Provided that where he has left sons or grandsons in the male 
line his interest survives to them to the exclusion of his other co-parceners, 
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(3) Where such property passes to the surviving co-parceners, they 
take per stirpes and not per capita. 

270. Members of a joint family inheriting the ancestral or the self- 
Survh orshii) ac< l uire ^ property of their ancestor, whether the heritage 

amongst heirs. 1 he obstructed or un-obstructed, take the estate subject 
to the rule of survivorship. 

Illustrations 

(u) Two joint brothers A and B inherit ail estate from their maternal grand¬ 
father. A dies, lca\ing him sur\iving his widow C It would take A’s share, to 
the exclusion of C. 

(b) Two joint step-brothers A and B were the sons of two sisters, to whose 
father they inherited A dies, lea\ing him surviving his widow C A's share descends 
to C, to the exclusion of B. 

271. (1) Where the deceased was at his death the sole co-parcener, 
When copatcc- estate devolves upon his heirs in the same manner 

nary pioperty de- as if il " ere his separate propertx : 
v olves on heirs. 

(2) Provided that where widows or daughters (except in the Maha¬ 
rashtra) inherit to the deceased, they acquire, as between themselves, the 
right of survivorship 

272. (1) Where, on a partition of joint property, some property 

Devolution of remams undivided, such property, including all its ac- 

imdivideil proper- cretions, will, as regards devolution, continue to be 

ty. subject to survivorship. 

(2) In such cases it is immaterial whether the projierty was designedly 
or accidentally left undivided, or the person in w hose possession it re¬ 
mained, and whether the surviving member was or was not a party to the 
partition. 

Ulus trillion* 


(a) At a general partition between two brothers A ami B, A received lot C, 
and B, lot D\ while lot b. remained undivided A died leaving him surviving his’ 
widow b. b will inherit (, uhth B will take li hv survivorship. 


(b) Two brothers, A and B, partitioned all their join 
C\ which failed to be partitioned and which temained in the 
On A' s death, it will devolve on B 


it property except an item 
exclusive possession of si 


273. On the death of a co-parcener in the United Provinces, Oudh, 
Certain co-par- bihar and the Punjab the surviving members acquire a 

ccriers’ right right to eject a purchaser, or other alienee for valuable 
against an alienee. consideration, of his interest, not being a purchase fot 
legal necessity or benefit of the family or otherwise such as binds it. 

274. The survivors as such are not liable for the debts and other perso- 
Non-liability of na ^ obligations of the deceased co-parcener, nor are they 

debts''' °" f " r ,aWc f ° r the gift or devise of his co-parcenary interest. 


Explanation 1.- The liability of the son to pay his 
illegal or immoral, arises from his relationship to the 
reason of his co-parcenership. 


father’s debts, not 
father and not by 
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Explanation 2—Nothing herein applies to the debts or other obliga¬ 
tions of the deceased co-parcener binding on the joint estate as in cases of 
debts incurred for the family necessity or for its benefit, or for the purposes 
of the family trade, or where the debt of the decease! 1 co parcener was 
charged on his co-parcenary interest, or his interest attached in his life¬ 
time. 


Illustration 

Three In others A, li anil ( are joint A Innrows Ks 1,000 oil a lioud .nun L) 
A dies and his interest in the estate survives to li and C I) sues them on the 
bond They are not liable 

275. Members of a joint family succeeding to the interest of a deceas- 
Survivor’s ri ht e< * c °'P arcener !>>* their right of survivorship are entitled 

of sui^for^lebt. to rca l' /e all debts and flues flue to the joint estate and 

payable to the deceased member, without having to obtain 
a succession certificate required by Section 214 of the Succession Act. 

Survivorship dc- 276. The right of survivorship may be determined 

tennined by con- j )V contract or conduct evidencing its discontinuance. 


CHAPTER XXI11 
(ilNIKXI. I’klNt lri.K.s ok In m kp.vm t. 


( omse 
hcrilancc 
he altered 


of in- 277. No person can alter the course of inheritance 

cannot prescribed by law except to the extent permitted by it. 

Illustrations 


(a) The course of inheritance may be altered by \\ ill, to the extent law allows it. 
(h) Heirs may waive or vary thcii shaies, since law allows it. 

(c) A variation made by contract may ripen into a Kttlachar or family custom, 
which law will i ecognize. 


(</) The Crown can all .-r the course of inheritance, since law permits it. 

278. The heir succeeds in his own right and not in a right derived 

1T . , . , from another. 

Heir s right per- 

Sonal - (2) On a property descending to a male heir, he 

becomes a fresh stock of descent and the property passes to his own heir 
and not to the heir of any previous owner: 


(3) Rut where property descends to a female heir, her heirs are 
those of the last full owner, except in Rombav, where the female heir 
becomes a fresh stock of descent. 


Illustrations. 

(a) A and B arc father and son. B predeceased A, leaving him surviving his 
daughter C. On A 's death C does not inherit, though her father B would have, if hv 
were then alive. 
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( b) A has two sons. H and B_ predeceased A, leaMng his widow 1 D On A’s 
death, C inherits the whole estate. D takes nothing, though her husband would have 
taken a moiety if he were alive at A’s death. 


279. (1) On the death of the owner the estate vests immediately in 

the heir then living. 

Time of vesting. 

(2) The inheritance cannot be held in abeyance 
except when the heir is in the womb. 

280. On the vesting of the inheritance the heir becomes entitled to 

f . all property which, was vested in the deceased in title 

ec o ves mg. or j n possession, though its enjoyment by the deceased 

may have been postponed. 

281. An estate once vested cannot be devested except in the follow¬ 

ing cases:— 

heritance! ng ° n (a) where the estate has vested in the widow, upon 

whose adoption of a son her own estate is devested. 


( b ) by the posthumous son of a father, who, if born when the in¬ 
heritance opened, would have had a preferential claim to the estate. 


282. The right of a person to succeed to another is a mere contin- 

.. gency which cannot be transferred, or devised, or be 

Sfe, »»»». £ he s J objec , of a valid co „ trac , 

283. Illegitimacy creates no legal relationship between the parents and 

... . . . their offspring, and is therefore a bar to inheritance, 

egi imacy a ar. exce p t j n the cases hereinafter provided, that is to say:— 

(a) Illegitimate children inherit their mother’s stridhan in accordance 
with the rule stated in Section 354. 


(6) The illegitimate son of a Shudra is his heir in accordance with 
the rule stated in Section 299 (5). 

... , 284. (1) No heirship to another can be claimed 

inimical. hy or through a person who has been a privy to his 

murder. 

(2) A person who has displayed malignant hostility, cannot inherit 
his estate. 

T .. 285. (1) A person who is and has been con- 

qualification 9 3 I9 " genitally a lunatic or an idiot, is disqualified from in¬ 
heritance. 

(2) Save as above no person is so disqualified by reason only of any 
disease, deformity or physical or mental defect: 

(3) Provided, however, that nothing herein shall be deemed to confer 
upon any person any right in respect of any religious office or service or 
of the management of any religious or charitable trust, which he would 
not have had, independently of 1 the Hindu Inheritance (Removal of Dis¬ 
abilities) Act, 1928. 

286. (1) Women are excluded from inheritance unless their claim 

Rights of women. is su PP° rted sp^* 1 texts or loc * 1 u sage. 

(2) And save as provided in Section 304 (4), a 
female heir presumably takes, whether by inheritance, gift or devise, only 
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a limited interest in her estate which, on her death, reverts to the heir of 
the last full owner. 

287. (1) The widow whose remarriage is legalized b\ the enactment 

. . ,. r of the Hindu Widows’ Remarriage Act, 1856, forfeits, 

of widows'rem'Ir- as therein provided, her right to the estate of her hus- 
rying. band and his lineal successor. 

(2) Save as above, or as otherwise provided by custom, the widow’s 
right to inheritance is not affected by her remarriage. 

.. . . 288. (1) Subject to the provisions of Section 353, 

disqualification. * the widow is disqualified from inheritance if she was 
unchaste when the succession opened. 

(2) But under the Dayabhag law, this disqualification extends gene¬ 
rally to all female heirs. 

Succession cm 289. When an heir is disqualified, the next heir of 

exclusion of dis- the deceased succeeds, hut the disqualified heir is entitled 
qualified heir. to maintenance for himself and his family. 

290. No Court shall enforce the disqualification of an heir resulting 
from his renouncing or having been excluded from the 
°rfi C d SlS n0t d S communion of any religion, or being deprived of 


291. (1) Notwithstanding anything contained herein, succession to 

p ,. the property of any person married under the provision 

to dnT'siiccession of the Special Marriage (Amendment') Act, 1923, shall 
Act. be regulated by the provisions of the Succession Act: 

(2) Provided that his own right of succession to the property of an¬ 
other shall be determined as if he had not contracted such marriage. 


CHAPTER XXIV 

The Mitakshara Inheritance to Males. 


292. (1) " Propositus ” means the person from 
whom a descent is traced. 

(2) “ Last full "owner ” means one who held th< 
property absolutely at the time of his death. 

293. In this chapter the “ Sapindas ” of a person 
“ Sapinda” de- include:— 

fijied. 

(o) his male relations related *to him directly or 
through a common ancestor, as the case may be, in ascent or descent not 
more than seven degrees distant in the male line or five in the female line 
inclusive of himself and the relation concerned; 

( b ) his wife, daughter, and daughter’s son, and the wives of hte 
si* ascendants; and 


“ Propositus ” 
and “ Last full 
owner ” defined. 
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( c ) such of his other relations as are described in Section 297. 


Classes 
" Sapindas ’’ 


(11 “Sapindas” are of two classes: (a) “ Gotraj,” and ( b ) 
“ Tlandhus.” 
o f 

(2) “Gotraj” comprises “Gotraj Sapindas ” and 
“ Samanodaks.” 


295. “ Gotraj Sapindas ” are all agnatic relations of a person in the 

„ male iine of ascent or descent not more than seven deg- 

<las "defined aPn . rees distant fr . om ^' hl or from a common male ancestor 

inclusive of himself and the relation concerned. 

They are also called “ Saman Gotra Sapindas.” 

296. " Samanodaks ” are agnatic relations of a person in the male 
“ Samanodaks ” ^ ne ascent or descent from the seventh degree to the 

defined. fourteenth degree distant from him or from a common 

male ancestor inclusive of himself and the relation con¬ 
cerned, and even beyond the fourteenth degree, if such relationship be 
clearly established. 

297. (1) A “ Bandhu” is a person related to the Propositus through 
“ Bandhns *' dc- a female directly or through a common paternal or mater- 

nal ancestor within live degrees of him or the common 
ancestor, inclusive of himself and the relation concerned. 

They are also known as the Bhinna Gotra Sapindas. 

(2) Bandhus may be— 


(«) “ Atma Bandhus,” that is, one’s own Bandhus. 

(b) Pitri Bandhus,” that is, the father’s Bandhus. 

(c) “ Matri Bandhus,” that is, the mother's Bandhus. 


298. The heirs of a deceased person are the following, who, subject 
Order of succes- to tlie ot,lcr provisions hereinafter contained in this be- 

sion of heirs. half, succeed in the order given below:— 

(1) Gotraj Sapindas. 

(2) Samanodaks. 

(3) Bandhus. 

(4) Spiritual Preceptor. 

(5) Pupil. 

( 6 ) Fellow Student. 

(7) The Crown. 

299. The issue of the deceased inherit in accordance with the follow- 

, • ing rules:— 

Rtght of issue. 

(1) When there are more than one son, whethet 
by the same or different mothers, they take equal shares. 

(2) Sons who were joint with their father at the time of his decease 
inherit to the exclusion of those who were separate. 

(3) Grandsons of a predeceased son inherit in th< right pf their father- 

taking per stirpes and not per capita. ' 
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(4) An adopted son of the deceased inherits the whole estate But 
where the deceased has left an Auras son surviving him, the adopted son 
takes one-fourth of the share of an Auras son as provided ii Section 57. 


(5) The illegitimate son of a twice-born does not inherit to his put.i- 
. , live father But the son of a .Shudra inherits to the 

illcgh fmalc 'son. " same extent as a legitimate son. provided that he was 

born of a continuous concubine, intercourse with v, horn 
was neither incestuous nor adulterous: 


Provided, further, that where a Shudra father has sons, a legitimate 
and an illegitimate, the latter takes half the share of a legitimate son, in 
default of whom he inherits the whole: but lu ha'- otherwise no right to 
collateral succession. He shares equally with the widow and the daughter’s 
son. 


300. Notwithstanding anything herein contained, a son's daughter, 
St itutor heirs daughter’s daughter, sister and sister’s son shall, in the 

a u <>ry ieir order so specified, be entitled to rank in the order of 

succession next after a father’s father and before a father’s brother: 


Provided that a sister’s son shall not include a son adopted after the 
sister’s death. 

301. ( 1) Among the tlotraj Sapindas the nearest Sapinda succeeds, 

provided that he and the deceased were Sapindas of each 
Order of succcs- ( ,ther; and provided further that the Sapinda who was 
raTVaiTncbfs J°> nt with the deceased is preferred to the other Sapinda 

of the same class who was separate. 

(2) Save as above, among Sapindas of the same class, those of the 
whole blood exclude those of the half blood. 


Explanation .— Legitimate sons by different mothers succeed equally to 
the property of their father. 

Exception .—The rule as to propinquity stated in Clause (1) does not 
apply to the issue of the owner as defined in Section 107, who inherit by 
representation. 

Illustrations. 


(a) .1 has three sons —ll and C’ by one wife, and 1 ) hy another On A's death, 
R, C and U will inherit to him equally But B and C will inherit to each other to 
the exclusion of I), though on the latter predeceasing .them, they will inherit to him 
equally. 

(b) If, in the last illustration, R has two >*nns hy each of his two wi\es, C has 
three sons, and D four sons, on A ’s demise the sons of each of B, C and D will 
inherit a third of A 's estate, which will be divisible amongst them equally. 

(c) A has three sons B, C and D, the last by another wife. F and F arc B 's 
sons, and C’s son is G On G’s death, his estate will devolve on P. though he is bj 
half blood, in preference to his cousins by full blood, F and F ; since, F., F and P 
do not Ixelong to the same class, ie., are not related in the same degree to the 
common ancestor A. The guiding rule is propinquily, determined In the test of 
nearness to the common ancestor. 


302. The order of succession amongst Samanodaks is subject to the 
Order of succ;s- Allowing rules 

(1) The nearer line excludes the line more remote; 


sion amongst 
Samanodaks. 


and 
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(2) A nearer kinsman excludes a remoter kinsman in the same line. 

303. The order of succession among Bandhus is subject to the 
^ . , following rules:— 

Order of su:res- 

sion amongst Ban- (1) The deceased owner and the Bandhu claim- 

f,hus - ing the heritable right must be Sapindas of each other, 

either through themselves or through their father and mother; 

(2) Of Bandhus of the same class where both are expressly 
mentioned in the Mitakshara, the order of preference is according to 
the order in which they are mentioned therein; 

(3) Bandhus in a nearer line exclude those of a line more remote, 
and a nearer Bandhu excludes a remoter Bandhu in the same line; 

(4) Bandhus of different classes,— Atma Bandhus, Pitri Bandhus and 
Matri Bandhus —succeed in their order respectively; 

(5) Other conditions being equal, amongst Bandhus of the same 
degree of descent from a common ancestor, a Bandhu of the whole 
blood is to be preferred to one of half blood, but this rule is limited 
in Bombay to the class of brothers and their sons and does not extend 
to the paternal uncles of the deceased. 

(6) Save as-provided in Clause (5), among Bandhus of the same 
class, propinquity to the Propositus is measured by their efficacy in 
conferring spiritual benefit on him; 

Explanation. —A Bandhu ex parte paterna is not to be preferred to 
a Bandhu ex parte materna when the latter is nearer in degree in the 
sense that the oblations offered by the former are more efficacious than 
those offered by the latter. 

(7) As between Bandhus of the same class and degree, a male is 
to be preferred to a female: and a Bandhu descended through a male 
is to be preferred to one descended through a female; 

This clause applies only to Bombay, Berar and Madras. 

Explanation to Clauses (2) and (7). —Bandhus are said to belong 
to the same class when they are all Atma Bandhus, Pitri Bandhus or 
Matri Bandhus. They are of the same degree when they are all equal¬ 
ly related to the Propositus either directly to him or through a common 
ancestor. 


304. In a case where the succession opened before the enactment 
Soecial female « th * '"heritance (Amendment) Act, 1929, in 

heirs -in Bombay Bombay Berar and Sind, subject to the Mayukh, tie 

wives of Gotraj Sapindas would themselves be treattd 
as such, and take their husbands’ places in the line of heirs, subject to 
the two following rules:— * 

. l hey u°T 'a '’, nl 7 afte , r aU the Go,ra ) Sapindas in the line, 

to which their husbands belonged, are exhausted. 

sister 2) A wi ^ w ° £ a r,otraj Sa l’ in(ia cannot inherit until after the 
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(3) As such, the following other females arc recognized as 
heirs:— 

• (i) Sister, whether of the whole or of half blood; 

(»i) Widows of predeceased Sapindas and Samanodaks; 

(Hi) Son’s widow; 

(ii/) Stepmother; 

1 (v) Father’s widow; 

(vi) Brother’s widow; 

(vii) Brother’s son’s widow; 

(viii) Paternal uncle’s widow and the widows of the paternal first 
cousins. 

(i.r) Daughters of descendants and collaterals within five 
degrees 

(a) The son’s daughter; 

(b) The daughter’s daughter 

(c) Brother’s daughter; 

( d ) Sister’s daughter; 

who all inherit after the nine Bandhus expressly enumerat¬ 
ed in the Mitakshara; 

(a) The father’s sister, who comes in after all the Got raj 
Sapindas hut before the Bandhus. 

(4) Women inheriting under this rule take an absolute or a limited 
estate according as they belong to the family by birth or by marriage. 

(5) In a case where the succession opens after the enactment of 
the said Act, the females therein mentioned will inherit as therein 
provided, and in respect of other females, the rules stated in the 
foregoing clauses shall apply. 

305. (1) In a case where the succession opened before the eanct- 

ment of the Hindu Inheritance (Amendment) Act, 
heirs 1929, in tlnj Madras Presidency the following females 

are recognized as heritable Bandhus, ranking after 
all male Bandhus;— 

(i) Sister. 

(ii) Half Sister. 

(iii) Son’s daughter. 

(«’) Daughter’s daughter. 

( v ) Brother’s daughter. 

(2) In a case where the succession opens after the enactment of 
the said Act, the females therein mentioned, will inherit as therein 
provided; and a brother’s daughter will inherit as theretofore next after 
all male Bandhus, 
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306. The heir of a hermit ( I'anpraslh ) is a spiritual brother or 
associate in holiness, of an ascetic (Sanyasi or Yati) a 
Hermits neir virtuous pupil, and that of a professed student ( lirah - 
machari) his religious preceptor. 

In default of these heirs, any one associated in holiness may 
inherit. 


CHAPTER XXV 
The Dayamtiag Succession. 


307. Tn this chapter, unless there is anything repugnant in the 
“Sapinda” <1.- subject or context, “Sapinda” means a Sapinda as 

fined. defined in Section 293, but not more than three degrees 

rermned. and includes cognate Sapindas within that limit. 

308. “ Sakulya ” is a male agnate relation of the Propositus in 

the Dayabhag law, four to six degrees remote from him, 
“Sakulya” de- or f rom the common ancestor in the male line of 
finet ’ ascent or descent. 

309. All property owned by a person, whether joint or separate, 
Heritable property, passes by succession on his death. 

Deformity as a 310. ( H The following defects, if congenital, dis- 

di«nua!ificati > i qualify a person from inheritance, namely:- - 

(i) Idiocy; 

(ii) Tilindness; 

( in ) Deafness; 

fit’) Dumbness; 

(2) And the following defects, if present at the time the succession 
opened, equally disqualify hi.m from inheritance, namely: 

( v )' Madness; 

ltd) Sanious m ulcerous leprosy; 

(vii) Permanent lameness; 

(z'iii) Impotency; 

( ix ) Other incurable diseases; and 

(x) When the widow is the heir, her remarriage 
falling under the provisions of Section 2 of the 
Hindu Widows’ Remarriage Act: 

(3) Provided that the disqualification in all cases is personal only 
to the heir disqualified, and .does not affect his natural issue, though . 
it affects equally his adopted son and the widow. 
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Illustrations 

(o') A lias three sons, P, C and D. P is horn ldind, C lost his legs in the 
war P inter was, while C ceases to he, a cu-imii. cner in A's .aiccsti il (slate 

(b) A, P and C are members of a joint family A loses his visual m-gau. It 
entails his exclusion from the joint family 

(r) A. P and C are members of a joint family A loses Ins visual organ, 
whereupon he adopts a son i>. Roth A anil I) aie excluded from the n>,nt family 

Principle triv-.r- 311. The heirs of a deceased owner arc in their 

ning succession. order the following 

(1) Sapindas: 

(2) Sakulyas; 

(3) Samanodaks; 

(4) P.andhus other than those taking .is Sapindas; 

(5) The Preceptor; 

(6) A Pupil; 

(7) A Fellow Student; 

(8) The Crown. 

312. The order of succession among Sapindas, Sakulvas and 

Samanodaks is governed In the following rules:— 
Order of Sue- , s „ , , , , 

cession among (1) r.xcept in the eases stated below, those who 

Sapindas, etc offer ]>intlas to the deceased are preferred to those 

who offer them to any of his ancestors; 

(2) And those who offer them to the deceased are preferred to 
those who accept them from the deceased; 

(3) A person who offers pindas to a near ancestor is preferred 
to one offering pindas to an ancestor more remote, irrespective of 
the number of pindas offered In each of them; 

(4) Tho'e who offer oblations to both the paternal and maternal 
ancestors are preferred to those who offer them only to the paternal 
ancestors; 

(5) Those who are competent to offer pindas to the paternal 
ancestors of the Propositus are preferred to those who are competent 
to offer them only to their maternal ancestors, irrespective of the 
number of pindas offered; 

(6) Agnatic Sapindas in any line are always preferred to the 
cognate Sapindas of the same line; 

(7) between an agnate Sapinda and a cognate Sapinda of equal 
degree of propinquity, the former is preferred to the latter, even though 
the latter may offer more pindas in which the deceased would participate ; 

(8) Subject to the above, those who offer a larger number of 
pindas of a particular description arc preferred to those who offer * 
less number; 
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(9) And where the number of such pindas is equal, those that 
offer to nearer ancestors are preferred to those offering to more distant 
ones. 

Exception to Clause (1).—Nothing contained in Clause (1) affects 
the priority of the sons, grandsons, great grandsons and daughter’s 
sons of the Propositus. 


CHAPTER XXVI 
Woman's Estate. 


313. (1) Tn the absence of an express grant, women are presum- 

n ed to acquire only a limited estate in property 

woman's 'osute. & howsoever obtained, whether by gift, devise, parti¬ 
tion or inheritance. 

(2) This rule is subject to the exceptions stated in the next section. 

314. Except as otherwise provided, the rights of a woman in her 

property acquired by partition or inheritance, are 
Restriction on limited as follows:— 
woman's estate. 

(1) The estate is liable to be devested upon the 
subsequent birth or adoption of a son or upon her remarriage, but 
not for unchastity; 

(2) She is not entitled to alienate the corpus except for legal neces¬ 
sity or benefit as hereinafter provided, but she is entitled to appropriate 
all its income and accumulations which she may dispose of at her 
discretion; 

(3) On her death her estate devolves on the next heir of the last 
male owner. 

Exception 1.—Under the M ayukh law females who belong to the 
family of the Propositus by birth take an absolute interest, while 
those who come into it by marriage take only a limited estate. 

Exception 2.—A Jain widow has absolute power of disposal over the 
self-acquired property of her husband inherited by her. 

Exception 3.—Nothing in this section applies to an estate acquired by 
a woman by deed or devise conferring on her an absolute estate. 

Illustrations. 

(a) A inherits an impartible estate from her husband. She takes a limited 
estate. 

( b ) the mother, succeeds as heir to her son. A takes only a limited estate, 
(r) A, the daughter, inherits her father’s estate. A’s estate is limited. 
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(d) A, a si9ter, inherits her brother’s estate in Bombay. A takes an absolute 
estate, though elsewhere her estate would be limited. 

(e) A devises his estate to his wife B, expressly conferring on her the power 
of alienation. B takes an absolute estate. 

315. (1) Under the Mitakshara law, two or more joint female 

heirs take as joint tenants with the right of survivor- 
Kstatc of joint ship inter sc; 
heiress. 

(2) But those subject to the Mayukh and Daja- 
bhag laws take as tenants-in-cotntnon; 

(3) Any alienation by the former must be made either jointly by 
all or with their express or implied consent; 

(4) But an alienation by the latter may be made by any of the co¬ 
heiresses to the extent of her share. 

316. (1) Any accretion made by an heiress partakes of the nature 

of the estate to which it is added; 

Accretion. 

(2) The question whether any property is an 
accretion to the parent estate is one of intention to augment it by 
treating it as a part thereof; 

(3) But in the absence of anything appearing to the contrary, any 
purchase made out of income of an estate may be presumed to be an 
accretion thereto. 

Illttstraiions. 

(a) A, a female heiress, receives the income of her husband’s estate from the 
executor of his Will, who holds the estate in trust for her and his other heirs. A 
purchases property out of the income so received and devises it to her own relation. 
si is entitled to do so, since she having no estate in possession, there is no question of 
accretion. 

(b) A receives an estate by way of maintenance, out of the profits of which she 
purchases a village B. B is A's stridhan at her absolute disposal. 

(r) A devises an estate to his widow B for life. Out of the profits of this 
estate, B purchases a property C. C is her stridhan at her absolute disposal. 

317. A woman has no power (even with the consent of re- 

Testamcntary versioners) to dispose of, by Will, either her limit- 

incapacity. ed estate or its accumulations. 

318. Except as otherwise provided by any law for the time being 
Incidents of a ' n f° rcc > the incidents of a woman’s inherited estate 

woman’s estate. are as follows:— 

(1) She is entitled to absolute possession of the estate which vests 
in her by right of inheritance; 

(2) She is entitled to its beneficial enjoyment; 

(3) She may grant leases and do other acts in the ordinary course 
of management; 

(4) She may transfer all or any portion of the estate for her life 
or until her estate is determined earlier, as for example, by surrender 
or her remarriage; 
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(5) Her interest therein may he seized and sold in execution of a 
decree against her. 

319. (1) A woman may alienate her estate so as to bind the 

reversioners for legal necessity or for its benefit; 

.»f\he cst'a'c. n,Ul 11 (2) In particular, and without prejudice to the 

genet alitv of the foregoing prevision, such alienation 
may be made for any of the purposes or objects stated in the next 
following clauses: 

(3) For the performance of shradh and such other religious cere¬ 
monies as constitute spiritual necessity of the last full owner; 

(4) For the performance of such other pious or religious acts as 
are conducive to his spiritual benefit; provided that the immoveable 
property alienated for this purpose is in every case reasonable and of 
moderate extent; 

(5) For the payment of the debts of the last full owner even though 
»arrcd bv time; 

(6) The payment of Government revenue and all other public 
:harges accruing due in respect thereof and any arrears of rent in 
default of pajmcnl of which the piopert\ ma\ be summ.irib sold; 

(7) Cost of obtaining letters of administration or a succession 
certificate of the property of the last lull owner; 

(,8,) Costs of litigation necessary for preserving and defending the 
estate; 

(9) Costs of its preservation and repairs; 

(10) Maintenance of herself and those whom the last full owner 
was bound to maintain; 

(11) Marriage of female relations * if the last full owner whom 
he was bound to marry, such .is his sister, daughter, soil’s and grand¬ 
son’s daughter, and the like 

(12) Customary ceremonial gift*, to a reasonable extent on the 
occasion of marriage ot such relations; 

(13) Customary small gifts on other ceremonial occasions. 

Exception. —X T othiilg herein applies to a woman continuing the trade 
or business of her husband, who suffers from no disability of her sex, 
but is entitled to incui debts and make alienations like man, subject 
only to the provisions of Sections 134 and 140. 

320. Where the Court of Wards or an\ other guardian is in pos- 
WIumi heiress m session of a woman’s estate, its power of alienation 

a ward of ( nnri. is cipialK subiect to the provisions of Section 319. 

321. (1) fhe heiress may sin render her entire interest to the 
Sill rciidei of ,U ’M rcvc, '- s, \ ,, j cr . or to any one or more of such re- 

woman’s estate a ersioiiers with the consent of the rest, provided that 
where the next reversioner is a female, it may be 
surrendered to the male reversioner next in order with her consent ■ 
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(2) Such surrender does not affect the validity of her prior 
alienations. 

Explanation.--A surrender is not rendered invalid under this section 
merely because the surrenderer reserves a portion of the estate for 
her own maintenance or conveys a part threof to another in compromise 
of his claim or otherwise, provided the transaction, considered as a 
whole, is not a device to divide the inheritance. 

Illustrations. 

(a) A Hindu widow conveys the hulk of her estate to her daughter, hut 
inadvertently omits to convcv an insignificant part thereof to her. The surrender 
is not invalid because the jiait conveyed was not her entire estate 

( b) A claims ihe widow’s estate by devise from her husband. She compromises 
h s claim by rom eying a small part of her estate to him and the residue to her 
reversioner. The surrender is not invalid because it is not a surrender of her entire 
estate 

(c) A widow conveys her estate to the next reversioner conditional upon his 
maintaining her The surrender is not invalid because it is conditional upon her 
maintenance. 

(</) A widow conveys her estate to the next reversioner who rcconvcys a moiety 
thereof absolutely to her. The surrender is invalid, being a device to divide the 
inheritance. 


322. (1) An alienation of property for value, or purporting to be 

made for legal necessity, made by the heiress with 

Presumption of Hie consent of the next male reversioner, will be 

ega ncccssi > presumed to be valid and supported by legal neces¬ 

sity ; 

(2) Hut where the alienation relates to her entire interest in the 
estate, and is consented to by all her next reversioners, it will be 
conclusive against the actual reversioners when the succession opens. 

Explanation 1.- -Such consent may be express or implied, and may 
be given contemporaneously with or .subsequently to the transaction. 

Explanation 2.—No consent is valid— 

(a) if it is given without full knowledge of the nature and effect 

of the transaction ; 

(b) if it is given or obtained collusive!}’ or fraudulently with intent 

to defeat the claims of a future reversioner; or 

(c) if it is not given ill good faith with intent to confirm the trans^ 

action. 

323. When an alienation made by an heiress is found to be partial- 
AHcnation for su PP orte d hy legal necessity or benefit and binding 

partial necessity. on the reversioner, it may be set aside or upheld in 
accordance with the rules laid down in Section 131, 
or otherwise as hereinbefore provided. 
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CHAPTER XXVII 
Reversioners and their Rusiits. 


$ 24 . (i) So long as the estate is vested in the heiress, the interest 

of her reversioners to succeed to it is a mere spes 
Reversioner's in- succession is and is incapable of being the subject of 
<crcst any contract, surrender or disposal. 

(2) One reversioner does not deiive his title from another but all 
derive their title equally from the last full owner. 

No declaration 325. \ reversioner cannot maintain a suit merely 

his rteht S, ° ner 01 to obtain a declaration of his reversionary rights. 

32 $. 0) Subject to the provisions of the next section, the rever- 

p . . sioner is entitled to restrain the heiress or her alienee 

waste. Vent imi>roper fn,m committing waste or any other act endangering 
act and alienation. the reversion; 

(2) And he may restrain her by an injunction from making an 
improper alienation and obtain a declaration that any alienation made 
by her would be voidable by him on her death; 

(3) He may obtain a declaration that an alleged adoption prejudic¬ 
ing his reversion is invalid or never in fact took place; 

(4) He may oppose the grant of probate to the limited owner if 
prejudicial to the reversion. 

327 . (1) A suit to obtain any of the foregoing reliefs must be 
brought in the first instance by the presumptive re- 
Rcvcrsioner’s suit. versioner, but if owing to his minority, collusion, 
consent, ratification, waiver of his right as reversioner, 
estoppel or limitation, he is unable or unwilling without sufficient cause 
to sue, then it may be brought by the reversioner next to him in succes¬ 
sion but in that case the Court may join the presumptive reversioner as 
a party to the suit. 

(2) A suit instituted by the presumptive reversioner may on his 
death, or otherwise on proof of latches or collusion with the heiress 
whose acts are impugned, be continued by the next presumable rever¬ 
sioner. 

(3) Where the immediate reversioner is a female, the nearest male 
reversioner may maintain such suit without having to show any of the 
causes mentioned in Clause (1). 

<4) Any adjudication made in such suit is 
the heir when the reversion opens. 


res judicata as against 
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328 . (1) In a suit between the reversioner and the heiress’s alienee 

for possession of property comprised in her estate, it 
burden of proof. lies on the latter to prove that the former is hound 
by the transfer to him as supported by legal necessity. 

(2) In a suit between a pardanashin heiress and her transferee, 
it lies on the transferee to prove not only that the deed was executed 
by, but was explained to and really understood by the former, who 
had executed it by the free and independent exercise of her will. 

329 . A suit to avoid an alienation may be brought by the presump¬ 
tive reversioner within twelve year-' and by a 
presumable reversioner within six years from the date 
thereof. 

330 . An alienation by the heiress in excess of her 
powers is not void, but voidable at the election of 
the reversioner. 

331 . (1) On the death of the heiiess her limited estate devolves 

c .on her next reversioner then alive. 

Succession of 

reversioners. (2) Reversioneis take per capita. 

(3) Where the next reversioner disclaims the estate, it devolves on 
the reversioner next to him in succession. 

Explanation —The term “death ” in Clause (1) includes civil death 
as by remarriage or abandonment of worldly affairs which determines 
the estate. 


Limitation to 
avoid an alienation. 


Improper aliena¬ 
tion voidable. 


332 . On the estate vesting in the reversioner he acquires the follow- 
Reversioner's »>g rights:- 

rights on sutevs- (1) 1 le is entitled to possession of the estate to- 

gether with all its accumulations, accretions and 
incidents as on the death of the heiress; 

(2) lie is entitled to dispute all unauthorized acts of the female 
heir; 


(3) lie is entitled to represent the estate, and as such, may conti¬ 
nue the suit instituted by or against the heiress; 

(4) lie may execute all decrees obtained by her as representing the 
estate, as he is liable to satisfy all such decrees obtained against her. 


333 . On succession, the reversioner becomes subject to the follow- 

. ing liabilities:— 

His liabilities. 

(1) He is bound by all alienations made by the 
heiress supported by legal necessity or benefit of the estate; 

(2) He is liable to pay for the reasonable expenses of her Shradh 
in proportion to the estate which he has inherited; 


(3) lie is liable to pay all her debts and for her wrongs, to the 
extent provided in the next two following sections. 
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334 . Reversioners are not bound to pay the debts of the heiress 
other than her trade debts incurred in respect of a 
j)e1>ts of die taniilv business or those not supported by legal neces- 
heircss sity or benefit. 

335 . The reversioner is bound to pay for the 
Wrong* of die tortious acts of the heiress committed for the benefit 
,,drrWh of the estate. 


336 . The reversioners are bound l>\ a decree passed against the 
. heiress personally as representing the estate, unless 

the heiress ,lgamst it is shown that it was a decree obtained by collusion 
or fraud, or that there had not been a fair trial 
of the rights in the suit. 

Explanation 1.—The decree in this section includes all proceedings 
consequent upon such decree including a sale in execution thereof. 

Explanation 2.— decree passed against the heiress on a matter 
personal to her is not a deciec passed against her as representing the 
estate. 


Explanation .V—A decree otherwise valid is not rendered invalid 
merely by reason of the fact th.it it had been obtained by consent or 
compromise. 

Illustrations 


(a) A, a widow, sues B for a declaration of the imalidilv of Ins adoption Her 
suit is dismissed on the ground that B’s adoption was valid On J's death, her 
daughter sues li for possession of the estate on ihc ground th.it M’s adoption is invalid. 
The question is res judicata 


(6) A. a widow, sues B for a declaration of the invalidity of 7?’s adoption 
Afterwards A compromises her claim with B and su/Teis a decree to he passed declar¬ 
ing B’s adoption valid. On A’s death, her daughter C sues B for possession of the 
estate, alleging the invalidity of B’s adoption The question wheiher the matter as to 
B’s adoption is res judicata depends upon whether the decree in the previous suit had 
i ecu obtained after a lair contest. 


( c) A, ihc mother of the Iasi cm net, obtains a dcciee for maintenance against 
his widow B. In execution she attaches and brings to sale the right, title and interest 
of B The purchaser takes only the widow’s estate, as the decree was a pctotial decree 
against B 


(d) A, the creditor of the last owner, sues and obtains a decree against the 
latter’s widow B, in execution of which he sells the right, title and interest of B. 
The sale passes the entire estate and not merely B’s life-estate 


337 . ( 1 ) The reversioner is entitled to sue for possession of im- 

Limitation for m °veable property, to which he becomes entitled on 
possession. t * 1e death °f a female limited owner, at any time within 

twelve years from her death, as provided in Art. 141 
of the Limitation Act; or in case oi its forfeiture, within the same 
period calculated from when the forfeiture is incurred, as provided in 
Art. 143 of the Limitation Act; 


(2) Where, however, the property to be recovered is moveable, he 
must sue within six years from the same event, under Art. 120 of the 
Limitation Act: 
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(3) Provided that where the heiress had at any time set up an 
adverse title against the reversioner, his claim will be barred by her 
adverse possession for twelve years. 


CHAPTER XXVI11 

Stridhan. 


338 . ( 1 ) “ Stridhan,” unless otherwise expressed or necessarily 

implied, means the woman’s property acquired by her 
“Stridhan" tU- otherwise than by inheritance or partition, over which 
inc< ' she possesses full power of disposal, and which, on her 

death, devolves upon her own heirs 

(2) Tt includes propci ty into which it is converted by sale, exchange 
or otherwise. 


Illustrations. 

(a) A possesses two properties If an«l C as her stridhan. She makes a gift of 
/< to ]) and deuses C to h Ikith the gift and the devise are \rdid as the properties 
ic ng . I's stridhan, she possessed the absolute power of disposal over them. 

(/’) A inherits the properls B from her husband. She accumulates its income 
ahich she bequeaths to (' by \\ ill. The bequest is void as though A possessed the 
: 1 solute power of disposal o\cr H\ income, it was not her stridhan. She could 
not therefore bequeath it. 

What property 339. The following property constitutes a 

is Stridhan woman’s stridhan: — 

(1) Property inherited 1>\ female heirs born in the family ;*nd sub¬ 
ject to Afayukh. 

(2) Income and its savings from property inherited by female heirs 
elsewhere, not being an accretion thereto. 

(3) Properly acquired by grant, gift, or devise from a relation or 
a stranger which confers an absolute power of disposal. 

(4) Property given for the purpose, or in lieu of maintenance, not 
being property allotted on partition to a wife or widow. 

(5) Accretions to and purchases made out of such property. 

(6) Property acquired by adverse possession. 

(7) Property acquired by self-exertion. 

(8) Wedding gifts, and more particularly the following:-- 
( i) Yautuk including-- 

(a) . Ulhyaijvik Stridhan --gifts made before the nuptial fire, 

i.c., at the actual marriage ceremony, and 

(b) . IdJiyavalntik Stridhan —gifts received at the time of the 

marriage procession. 
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(it) Sulk —or gratuity. 

(9) Adhivcdnik —or the compensation given by the husband to his 
wife on his marrying another wife. 

(10) Anvadlieyak —or gifts made after marriage by her relations or by 
her husband’s relations. 

340. (1) Notwithstanding anything hereinbefore contained, Stri- 
Striclhan in dhan in the provinces subject to the Mayukh means 

Bombay. and includes property acquired by a woman in parti¬ 

tion or by inheritance otherwise than from her husband. 

(2) -For the purpose of succession, the Mayukh subdivides Stridhan 

T , j . , into (a) technical, or proper and ( b ) non-technical, or 

nontechnical Sui- improper, 
dhan. 

(3) Technical or proper Stridhan means and includes— 

(a) a woman’s marriage presents, and 

(b) gifts and bequests made to her by the blood relations. 

(4) Non-technical or improper Stridhan means and includes— 

(a) property inherited by her from a male; 

( b ) or received from a stranger; 

(c) her own earnings, and 

(d) her maintenance grant. 

(5) Succession to Stridhan, technical and non-technical, follows the 
special rules laid down in the Mayukh, and hereafter set out in Sec¬ 
tion 347. 

341. A woman cannot alien or devise her Stridhan other than 

tT . , . Saudayik during coverture without her husband’s con- 

Husband s control. . - 


342 . Save as provided in the last section, the owner of Stridhan 
Disnosal bv Will P° ssesses lhe P ower to dispose of it by an act inter 
1 y ' vivos or by Will. 


Succession to 343 . On the death of a maiden, her Stridhan is 

maiden’s Stridhan inherited by her heirs in the following order:— 

(1) Uterine brothers. 

(2) Motner. 

(3) Father. 

(4) The father’s sapindas. 

(5) The mother's sapindas. 

(6) Her own sapindas. 


Succession to 
Stridhan of 
woman with chil¬ 
dren. 


344 . (1) Except as otherwise hereinafter pro¬ 
vided, the Stridhan of a woman married in the Brahm 
form with children devolves on her following relations 


(i) Unmarried daughters; ■ 

(ii) Married daughter who is poor or childless; 



S. 348.] 


RTRIDIIAN 


175 


(iii) Married daughter who is well-to-do whether she has children 
or not; 

( iv ) Daughter’s daughter; 

( v ) Daughter’s son; 

(vi) Son; 

( vii) Son’s son; 

\viii) Husband; 

(ix) His nearest sapindas; 

(x) Her own blood relations. 

(2) The heirs of a woman married in the Asur or some other un¬ 
approved form of marriage are her— 

(i) Mother; 

(ii) Father; 

(iii) Father’s Sapindas. 

345. (1) The Stridhan of an issueless woman devolves on her hus- 

s . band if she was married to him in the Brahm form which 

Stridhan*of* issue- w 'h be presumed, and failing him on his nearest sapindas 
less woman. in the order of their succession to him, and failing them 

on her ow f n blood relations. 

(2) Hut if she was married to him in the Asur form (or some other 
unapproved form) it devolves on her mother, then on her father, and then 
on the father’s or mother's nearest Sapinda in the order of their succession 
to them. 


346 . ( 1 ) Roth under the Mitakshara and the Dayabhag system 

Sulk goes first to the uterine brothers, then to the 
Dcxcilution of mother, then to the father, and in default of them, it goes 
3 to the heirs of the other Stridhan: 

(2) Provided that in the Dayabhag country the heir ranking next after 
the father is the husband. 

347 . In the Mayukh and the Dravid countries the following classes 
Devolution of Stridhan follow a special line of devolution:— 

certain other Stri- (1) Yautak Stridhan goes to the maiden daughters 

<lhan - in the first instance. 

(2) Anvadhcyak, Adhivednik and Pitri-Dutt Stridhans are shared 
equally by (i) the sons and unmarried daughters, and (ii') the sons and 
married daughters, and failing them, they are inherited by the daughter's 
children and son’s son: 

Provided that in the case of Stridhan mentioned in the last clause 
widowed daughters are excluded and the widows of Gotraj Sapindas do 
not inherit any Stridhan. 

Special Rules of Dayabhag Succession. 

(Ss. 348-352.) 

348 . The heirs to the Sulk, Ayautak, Anvadhcyak and gifts received 
Succession to during maidenhood of an issueless woman, subject to 

dh k ' * and Anva ~ t * ie Dayabhag law, are, in the first instance, her— 
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(H brothers of the whole blood, 

(2) mother. 

(3) father, 

(4) husband. 


and it then 

Dm olution 
Stridhan ui.iU 
Dayahhag i..\ 


follows the line of succession applicable to other Stridhan. 

349. The Stridhan of women subject .to the 
ih t . Day.ibhag law. other than Sulk, Ayautak and Pitri-lhill 
\ and other special classes of Stridhan, herein othcnviw 

provided for, devolves on the following heirs:-- 


(1 j The son and unbetrothed daughter, 

(2) Married daughter having or who is likely to have a son, 

(3) Son’s son. 

(4) Daughter’s son, 

(5) Son’s son’s son, 

(6) The son of a rival wife. 

(7) Her son’s son. 

(8) A barren daughter or soniess widowed daughter, 

(9) The parents, 

(10) brother. 

(11) The husband. 

Succession to 350 . Except the Sulk and Anvadhcyak Stridhans. 

childless women. the heirs to the Stridhan of a childless woman are— 


(a) If married in Brahw form- - 

(1) Husband. 

(2) Brother. 

(3) Mother. 

(4) Father. 

(b) If married in Asur form— 

■ (1) Mother. 

(2) Father. 

(3) Brother. 

(4) Husband. 

(c) After whom in whativer form married her heirs arc — 

(5) Husband’s younger brother. 

(6) Son of husband’s elder or younger brother 

(7) Sister’s son, including .step-sister’s son. 

(8) Husband's sister’s son. 

(9) Brother’s son. 

(10) Daughter’s husband. 

(11) Father-in-law. 

(12) Husband’s elder brother. 

(IS) Her father-in-law’s great-grandson in the male line. 
(14) The paternal grandfather of her husband or his issue. 
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(15) The paternal great-gran*!father of her husband or the issue of 
the husband in order of propinquity. 

(10) 'I'he Sakulvas. 

(17) I'he Sanianodaks. 

(lb) Samanpravars. 

(19) The Crown. 

Heirs tn |irn|*er- 351 . The heirs to Stridnan given bv the f.ithci 

tv given by the ;iu . j n tVi C first instance— 
lather 

(1) The full brother. 

(2) The mother. 

(3) The father. 

(4) The husband. 

, T . . 352 . (1) I'he Yuiilak i- in the first instance taken 

Heirs to ) aulas' j _ 

(1) Uubetrothed daughters 

(2) Betrothed daughteis. 

(3) Married daughter.. who have or are likely to have son. 

(4) llarren and soilless widowed daughters. 

(5) The son. 

(6) Daughter’s son. 

(7) The son’s son. 

(8) The son’s son’s son. 

(9) The son of a rival wife. 

(10) (irandsoii of a rival wife. 

(11) (Ircat-grandson of a lival wife. 

(2) In default of the abovementioned heirs, her hei»-s are her— 

(12) Husband; 

(13) brother: 

(14) Mother; 

(15) Father; 

if she was married in an approved form. 

Hut if she was married in an unapproved form, then the order of her 
heirs is as follows:— 

(12) Mother; 

(13) Father; 

(14) Brother; 

(15) Husband; 

(16) Husband’s younger brother; 

(17) Husband's brother’s son ; 

(18) Sister’s son; 

(19) Husband’s sister’s son ; t 

(20) Brother’s son; 

(21) Daughter’s husband; 

(22) Husband’s heirs. 
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353. (1) Persons disqualified from ordinary inheritance by reason 

of their disabilities mentioned in Sections 285 to 289 
Disqualified heirs. (both inclusive) arc equally disqualified to inherit 
Stridhan. 

(2) P.ut unchastitv does not disqualify a woman from inheriting it. 
Inheritance by .'»>• (1) Illegitimacy is no bar to succession to 

illegitimate chtf- Stridhan, the heirs ot which rank in the following 
dren. order:— 


(a) Legitimate daughter, 

( h ) Legitimate son, 

(c) Illegitimate daughter, 

(d) Illegitimate son, 

(<•) Other blood relations of the Proposita. in their order of 
propinquity. 

(2) Provided that where the tie of marriage is not legally severed 
on the wife’s immorality, her husband and his Sapindas take in pre¬ 
ference to her own blood relations. 

(3) On failure of the issue, legitimate or illegitimate, a child validly 
adopted by a woman inherits her Stridhan in preference to her other 
heirs. 


355. (1) Save as otherwise herein provided, Stridhan inherited by 

P ... a female heir does not become her own Stridhan, 

pstan^hi 6 Stridhan since a female can inherit only a woman’s limited 

estate therein, which on her death reverts to the 
heirs of her last predecessor-in-title: 

(2) Provided that in the country subject to Mayukh, females 
belonging to the family of the Proposita, whether by birth or by 
marriage, take by inheritance an absolute interest in the Stridhan, which 
they possess as such, and which, on their death, devolves upon their 
Stridhan heirs. 


356. The heirs to a stridhan take in severalty without benefit of 
Heirs take in survivorship, even if they be members of a joint 
sex eralty. family. 


CHAPTER XXTX 
Supplementary Provisions. 


357. (1) Questions should not be decided solely on the texts of 

OI ,. the Shastras but must be made conformable to reason, 

to equity. (2) Where, upon any matter, the authority of the 

Shaslras is conflicting, it should be decided in conformity 
with the rules of equity. 

Kule in cases 358. In cases not provided for by this Code, or by 

not expressly pro- any law for the time being in force, the Courts shad 
vided for. ac t according to justice, equity and good conscience. 
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Operation and Extent op the ITinuv Code. 


Short title. 


Local extent. 


1. (1) This Codr may be cited as the 

Hindu Code. 

(2) It extends to the whole of British 
India: 


And except as provided by this Code or by any other 
law or custom for the time being in force, the rules herein 
contained are applicable to all Hindus and such other persons 
as may have adopted them. 

(3) d'hc term “Hindu” in this connection includes not 
Meaning of only those who are Hindu by religion but 
“Hindu." also those who are commonly known as such. 


Synopsis. 


Cl) History of the Early Codes 
(241-242). 

(2) History of Hinduism (243- 
24X)*. 

(31 History of the Hindu Cod-' 
(240). 

(4) Its Extent and Operation 

(250-256). 

(5) Sources of Hindu Law 

(257-266). 

(6) Custom (267). 

(7) Judicial Decisions (268- 

270). 

(8) Statutes (271). 

(9) Hindu Conception of Im¬ 

moveable Property (272) 

(10) Procedure under Hindu Law 
(273). 

HI) Caste Autonomy (274). 


(12) Schools of Hindu Law ( 275- 

278). 

(13) Rules of Interpretation 

(27°). 

(14) Who are Hindus (280-285). 

(15) Essence of Hinduism (286- 

201 ). 

(16) Present-day Hindus (292- 

208). 

(17> Outcaste Hindus (200). 

(18'i Illcuitimatc Children of 
Hindus (300). 

(10) Children of Mixed Alliances 
(301-303). 

(20) ( lateral Rules Deduced 

(3(H). 

(21) The Pour Castes (305-306). 

(22) Caste Tests (307). 

(23) Kavasths (308-300). 


H. C.— 13 
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(24) Lin (jay at s (310). 

(25) Sikhs (311. 3121 

(26) Jots (313). 

(27) Joins (315). 

.'28) Brahmas (314. 318-319). 

(29) Arya Samaj (320) 

(30) Prarthana Samaj (321). 

(31) Kahir Panthis (322). 

(32) Shiz'ites and f'aishnaz’itcs 

(323-327). 

(33) Other Minor Sects (328- 

329). 

(34) Ascetics (330-334). 

(35) Gosavis (331-332). 

(36) Brahmacharis . Sadhus, 

Sanyasis (334). 


(37) Aboriginal Hindus (335). 

(38) Caste of Dancing Girls and 

Prostitutes (336). 

(39) Non-IHndu Bollowcrs of 

Hindu Lazv (337). 

(40) Khojas (338-339). 

(41) Cutchi Memeus, Sunni 

Borahs, Molasalem Gira- 
sias, etc. (340). 

(42) Christian Conz’crts (341- 

343). 

(43) Conversion to Hinduism 

(344-348). 

(4 4) Buddhists (349. 350). 

(45) Degradad Women (351). 


241. Analogous Law. —Hindu Law, as expounded by the Smritikars, 
has always been formulated in the form of rodes In later times similar 
attempts have been made under European direction, of which a history 
will he found given in the General Introduction (§§ 233, 234). All these 
codes were, however, no more than select extracts from the sacred writings 
and shared their incompleteness. Jngnnnath’s Digest of Hindu Law is an 
example. Tt merely set out selected Sutras from Manu, Yadtiavalkva, 
Gautam and other ancient and mediaeval lawgivers, to which were appended 
short explanatory notes. The growth of case law with its accumulated 
wealth of precedents has produced a vast body of detail wdiich has not 
tended to the simplification of a subject wdiich enters into the daily lives 
of the people. This work is the first attempt to redu.ee it to a system in 
the shape of a Code which a Legislature has left alone on account of its 
professed neutrality, only interfering on matters of detail whenever impell¬ 
ed to do so by public policy or public opinion, v ith the result that the Hindu 
Law of the present day has to he found - some of it enshrined in the sacred 
works written in a dead language, some of it in the statutes, much of it 
in cases, and not a little of it in the commentaries and customs, of which 
a critical study involves time w'hich every lawyer cannot afford, and even 
where time is of no consequence the result attained does not give one an 
assurance of that measure of certaint). which is the acknowledged justi¬ 
fication of a Code (§ 249) 

242. This Code is an attempt in the direction of declaring the leaning 
principles of Hindu Law. It is intended to be exhaustive of all principles 
W'hich the Legislature would have embodied in a Code, if it were to make 
an authoritative declaration of the personal law of the Hindus, which the 
Courts are enjoined to administer on the subjects upon which the statute 
has declared its neutrality (§ 196). 

243. Hinduism Old and New.— -The one question that often 
exercises the Courts in this connection is w'hethcr a party belongs to a 
particular community, before he is entitled to be judged by his own per¬ 
sonal law or customs. The question in the first place depends upon 
whether he is a “Hindu ” In the early days of British rule, the term was 
used in its largest sense, but it was soon discovered that the term “Hindu” 
was nol an exact concept as defining any determinate body of people to 
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whom that term was accurately applicable. For even within the class of 
people who were by religion Hindus, there were those who differed from 
each other in their tenets and conduct as far widely as polytheists and 
atheists,—those who revered cows and those who ate them, those who 
worshipped a god and those who reviled it, those who reverenced Rrah- 
niins and those who denounced them as unscrupulous charlatans Various 
attempts have been made to define the term—some of these definitions were 
merely obscurum ab obsettrius. Such, for instance, is the definition that 
Hinduism was "what the Hindus, or a major portion of them in a Hindu 
community, do,”^ or that Hinduism is "the large residuum that is not 
Sikh, or Jain, or Ruddhist, or professedly Animistic, or included in one of 
the foreign religions, such as Islam, Judaism, Christianity or Hebraism. 

As will he presently seen, Ihe highest Court of Appeal has held that both 
Sikhs and Jains are Hindus (§§ 314-315). 

244. Sir Alfred Lyall defined Hinduism as "the religion of all the 

people who accept the Brahmanic scriptures But this again is not a 

correct definition, for the Rrahmos have been held to be Hindus though they 
do not answer the test. Sir II. Rislcy commends this definition and quotes 
with approval Lyall. who described Hinduism as "a tangled jungle of dis¬ 
orderly superstitions” and as “the collection of rites, worships, beliefs, 
traditions, and mythologies, that are sanctioned by the sacred books and 
ordinances of the Brahmins and are propagated by Brahmanic teaching,” 
to which lie adds: " The general accuracy of this newest definition is be¬ 
yond dispute. ”<«> Rut the definition, if it can be called a definition, is 
neither exhaustive nor even precise. Taken as a religion, Hinduism may be 
defined as the religion which postulates the existence of one God who 
manifests Himself to the world in His incarnations, and of a people who 
believe in His various incarnations. Hinduism is both esoteric and exoteric 
in its doctrine. The former though pantheistic in form is purely mono¬ 
theistic in principle. The latter which is the popular Hinduism, while still 
retaining the same attribute, appeals to the popular imagination by the 
adoption of images which are the visihle symbols of the Divine Spirit 
whose power and attributes they are intended to typify This was ad¬ 
mitted by Sir Alfred I.vall himself in his Rede Lecture delivered to the 
Cambridge University in 1892,G) from which Sir Herbert Rislev has made 
only a partial quotation in his book. What he then said was this: “The 
dominant idea of intellectual Hinduism, the belief of which overhangs all 
this jungle of superstitions, is the unity of Spirit under a plurality of 
forms. 

245. But this is not religion. It is philosophy, and Hinduism is now 
more a system than a religion. Rut its members while holding diverse 
views and practising contradictory rites still all agree in the following es¬ 
sential articles of faith which bind together Hindu society and distinguish 
their religion from all others: (a) That God is Spirit and permeates the 
universe. “ He is one without a second." ( b) That He from time to time 
reveals Himself to the world by becoming incarnate in man. As such, He 

(1) G. P. Sen, Introduction to the (4) People of India, 2nd Ed., p. 233. 

Study of Hinduism, 1893, p. 9. (5) Published as Ch. V of his Asiatic 

(2) Sir A. Baines, Census Report for Studies, (2nd Series), pp. 287-323. 

India, 1891, p. 158. (6) lb., p. 318, 

( 3 ) Asiatic Studies, 1899, Vol. 2, p. 288. 
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has manifested Himself in innumerable incarnations or Avtars. Rut His 
principal avtars are in the form of Vishnu, Krishna and Ramchand. (c) 
The world is a Maya or an illusion. It is an emanation from God; but as 
the snail comes out of the shell and can withdraw itself at will from sight, 
so the universe has come out from God and He can withdraw all into Him¬ 
self. As such, all things are merely imaginary and he who practises medi¬ 
tation becomes conscious of its futility, (d) I-ife is an t*vil because it is 
hide-bound. Its severance from bodv effects its release from pain. It 
should not, therefore, lx* nourished but starved and suffered till it obtains 
the welcome release from body. 

“ The religious development of India U attached, through tlv 
course of three thousand years. to the word Brahma This conception 
might he taken as the standard for estimating the progress of thought 
directed to divine things, as at every step laken by the latter it lias gained 
a new form; while at the same time it has always embraced in itself the 
highest spiritual acquisition of the nation The original signification of 
the word Brahma, as we easily discover it in the Yedic hymns, is that of 
prayei ; not praise or thanksgiving, but that invocation which, with the 
force of the will directed to God. seeks to draw Him to itself, and to re¬ 
ceive satisfaction from Him. From this oldest sense and form of Rr.ihma 
was formed the masculine noun Rrahmin, which was the designation of 
those who pronounced the prayers, or performed the sacred ceremonies, 
and in nearly all the passages of the Rig \ eda, in which it was thought 
that this wore! must refer to the Ihahnimical caste, the more extended sense 
must he substituted for the other more limited one From this sense of the 
word Brahma nothing was more natural than to conveit this offer of prayer 
into a particular description of the sacrificial priest: so soon as the ritual 
began to be fixed, the functions which befoie were united in a single person, 
who both prayed to the gods and sacrificed to them, became separated, «uui 
a priesthood interposed itself between man and God.'’*'* 


246. “All over India." writes Sir Herbert Kisley, “at the present 
moment tribes are gradually and insensible being tianstormed into castes 
The stages of this operation are in themseives difficult to trace The main 
agency at work is fiction, which, in this instance, takes the form of tin* 
pretence that whatever usage prevails to-day did not come into evstonce 
yesterday, hut has lx j en so from the Itcginmug of time. ,#<H > 


zq r V* * hen e, V ,nieraU ‘ s thc sovcraI distinct processes, which, he adds 
proceed in different places and at different times These may he summariz¬ 
ed as follows. I he leading men of an aboriginal tribe, having succeeded in 
lfc and secured land hrst bethink themselves of improving their social posi¬ 
tion. The first thing they do is to enlist the services of a Rrahmin priest 
who invents tor them a pedigree, and discovers for them an ancin/con- 
nection with an imaginary clan of the Rajput community. They purchase 
w.ves from needy Raj. mu and in course of lime establish a tangible conn«- 

fW-Tv ra f' le l,ls,i, "T ,1,l! "I the Nagbansi‘’Rajputs of 
Chota Nagpur who are now acknowledged as Rajputs. <’> Sometimes a 
whole tribe of aborigines, or a large section of a tribe form themselves into 
a new caste of Hinduism, Snrh are the Rajbansis or tthai.ga KshaMva to 
which caste belong the great majority of the Koch inhabitants of jalra&ri 

DM Ir.i . . .. Jin , 


( 7 ) Old Sanskrit Texts, Vol. l, i>. ago. 

(8) People of Tndia, (and Ed ), p -ji. 


rrf.V /fc V‘u 72 ,' «• citin » Dalton's Dcs- 
** Hcnga1 ’ ,872 ’ 
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Rangpur ami a pari of Dinajpur, all of whom claim descent from Raja 
|)asrath. (,o) Some of them establish a distinct Hindu sect, such as the 
Vaishnavas, Lingayats, Ramayats or the like f, ° Whole tribe- become 
gradually converted to Hinduism without, like the Kajbansis, abandoning 
their tribal designation. Such are the Bunij of Western Bengal, who were 
originally of a pure Dravidian race but are now fully HinduKed, and speak 
Bengali instead of their original language which they have lost—other 
castes belonging to this group are the Ahir. Dorn and Dosadh of the United 
Provinces and Behar; the (iujar, |at, Meo and Rajput of Rajpntana and 
the Punjab; the Kali, Mahar. and Maratha of Bomba\ ; the Bagdi, Baun, 
Chandal (Namsudra), Kaiharta Pod, and Ratbansi Koch of Bengal: and 
in Madras, the Mala, Nair, Vellala and Havanan 01 Par', di, of whom the 
last retain traditions of a time when they possessed an indejn udent organiza¬ 
tion of their own and had not been relegated to a low place in the Hindu 
social system. (,J) 

248. The following remarks occur in the Census Report for Bengal: 
“At the present time two great influences are at work. The first is the 
contempt shown by the general body of Hindus for their aboriginal neigh¬ 
bours, and their refusal to have any dealings with them. Thee are spurned 
as unclean, and gradually come to share the feeling themselves and to take 
the supeiior Hindu at his own valuation. The other influence, paradoxical as 
it may seem, is the cajolery of certain classes of Brahmins. Degraded 
members of the priestK caste wander amongst them in search of a livelihood. 
They commence by reading some religious book, and so gradually acquire 
an influence which often ends in their obtaining the position of spiritual 
adviser to the rude inhabitants of the village they have settled ujwn. In 
the Orissa States and the Chittagong Hill Tracts, Vaishnava Bairagis, 
more often than Brahmins, act as missionaries of a debased form of 

1 linduism.' ,(l3 > 

249. History of the Hindu Code.—The Hindu Dharma Shastras, 
which embody the rules of 1 aw here codified, arc all in the form of coder. 
The laws of Rome which are the parent of all European jurisprudence are 
essentially codes so intended and constructed. The modern Continental and 
American law is mostly codified. So is the law of Japan. Various attempts 
have been made to codify the laws of England, hut the attempts have so 
far failed. There is a tendency in the direction of the codification of 
Indian Law. The advantages of codification arc its certainty, simplicity 
and uniformity—its sole disadvantage is stated to he its artificial rigidity. (l 4) 
The state of Hindu Law before and since the advent of British Rule has 
been already considered (§§ 195-20?, 236, 238). The declared policy of 
Government to administer the Hindu Law as it finds it, does not preclude 
the possibility of its codification. The present work is an attempt in that 
direction. 

250. Its Extent.—The Code is stated to extend only to British 
India because many of its rules are based upon decided cases which have no 


(io) People of India, (2nd Ed.), p. 74. 
(n) lb p. 75. 

(12) lb p. 76. To the same effect, 
Census of India, 1901, Vol. l, 663, p. 


(13) Cited in the Census of India, 
1901, Vol. 1, 663. 

(14) See on this point the author’s 
view set out at length in his General 
Introduction to the Law of Transfer, 
(5th Ed.), §§ 42 - 45 - 
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more than persuasive value in the Indian States. Hut in practice, it is 
apprehended, its rules will he found generally applicable throughout India. 


251. Its Operation.— In 1772 the Last India Company assumed the 
«... ta Dcwani of Ileng.il. and Warren Hastings its Gov- 

1865. *** "° m 1772 ernor-General prepared an<l submitted a scheme for 

the better administration of justice to the i nhahitanls 


of Calcutta, which provided that “ their inheritance and succession to lands, 
rents, and goods, and all matters of contract and dealing between party 
and party, shall be determined in the case of Mahomedans by the laws and 
usages of Mahomedans, and in the case of Gentus bv the laws and usages 
of Gentus; and where only one of the parties shall be a Mahomedan or 
Gentu, by the laws and usages of the defendant.”*'* 1 This provision was 
afterwards adopted or incorporated into various legislative enactments, the 
first of which was passed in 1780* 101 and declared that the Supreme Court 
of Bengal* 1 ? 1 in the exercise of its original jurisdiction was to apply to 
Mahomedans and Hindus their personal law in matters relating to " inherit¬ 
ance anil succession to lands, rents and goods, and all matters of contract 


and dealing between party and party,” and this provision was a few years 
later (in 17961 extended to the original side of the Supreme Court of 
Bombay* 1 * 11 and Madras* iyl and re-enacted in 1799.*- 101 The same provision 
was extended to the mofussil Courts by Local Regulations which were ex¬ 


tended and modified according to local exigencies .* il) 


252. The same course was adopted as regards the mofussil Courts 
subject to the Supreme Courts in Bombay.*■'-=■> and in its own Charter 
dated 8th August 1823 the same provision was inserted.**’-’ 1 


253. These statutes were intended to provide against specific mischiefs 
which had arisen in the exercise of the Supreme Court’s jurisdiction. Like 
the Bill of Rights and similar statutes, they are to be interpreted not as ex¬ 
hausting by enumeration the classes of rights which it specifically guards, but 
rather as thus recognizing the larger general principles on which these rights 
stand, by forbidding any such encroachments on them for the future, 
as actual experience had in the past shown to be possible.*-’-* 1 So though 
the Bengal Regulations provide in terms for the preservation of the Hindu 
and Mahomedan Laws only as to some particular subjects, yet the Courts 
have given to those laws a distinctly wider operation. The Judges said, 
in fact, that the intention was to allow the population to retain their own 
laws and customs throughout the spheie, of which particular portions only 
had been expressly indicated, so far, at least, as this retention was compatible 
with the public law involved in the sovereignty of the British Crown, and 
with the principles of natural justice brought as far as possible into har- 


(15) Ubert’s Government of India, (2nd 

EdO, 325- 

(16; 21 Geo. ill, C. 70, S. 17. 

(17) Established in (1772; Geo. Ill, 
C. 63. See Kahandas, In re, 5 B. 154 
(165;. 

(18) Established in 1823 by 4 Geo. IV, 
C 71, Ss. 7, 17. 

(1 9 ) 37 Geo. Ill, C. 142, S. 13; now 
consolidated and re-enacted in 5 and 6 
Geo. V, C. 5, S. 112 (The Government 
of India Act, 1915). 


(20) '39 and 40 Geo. Ill, C. 79, S. 5. 
See Kahandas, In re, 5 B. 154 (165, 166;. 

(21; Ucng. Reg. Xl of 1793 extended 
to Benares (Beng. Reg. XLIV of 1793); 
Hindu law inoditied in certain district by 
Beng Reg. X of 1800, Beng. Keg. Xll 
of 1805, S. 3O. 

(22) Bom. Reg. IV of 1827, S. 26. 

(23) Cl. 29. See Mathura v. Esu, 4 B. 
545 ( 556 ). 

(24) Kahandas, In re, 5 B. 154 (166) 
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monious working with the settled rules of personal law from which diverg¬ 
ence was legally impossible. So, in the Charter of the Supreme Court the 
specification of matters of succession and matters of contract as matters 10 
be governed by native laws and usages might be construed as an indication 
of a wider operation of those laws and usages which were intended to be 
secured by the statute. 

254. The Presidency High Courts were constituted by the Letters 
Patent issued in 1865, S. 19 of which conserves the pre-existing law, and 
equity, as if the Letters Patent had not been issued. The same provision was 
inserted in the Letters Patent issued in the following year, establishing the 
N. W. P. High Court. 

255. Several Acts and Regulations have extended the same provision 
to the mofussil Courts**) which are to the following effect - - 

"37. (l) Where in any suit or other proceeding it is necessary for a Civil 

Court to decide any question regarding succession, 
Certain decisions to inheritance, marriage or caste, or any religious usage or 
be according to native institution, the Maiioinvdau Law, in cases whcic the parlies 
law. arc Mahomet Ians, and the Hindu Law m cases wh<*re the 

parties are Hindus, shall form the rule of decision except 
in so far as such law has, by legislative enactment, been altered or abolished. 

" (2) In cases not provided for by sub-section (1) or by any other law for the 
time bung in fotcc, the Couits shall act according to justice, equity and good 
conscience.”^) 

A similar provision, made by the Madras Regulation of 1802/3) i*, repro¬ 
duced in the Madras Civil Courts Act/ 4 *) and in the Civil Courts Acts ol the 
Punjab/s) Oudh/ 0) the Central Provinces/*) and Burmah/ 8 ) and in the 
Regulations applicable to Bombay/ 1 *) Ajmere and Menvara/- 0 ' and British 
Baluchistan/") 

In Bombay the rules of Hindu Law have been modified by the Bombay 
Act VII of 1866 which relieves the second husband of a Hindu widow from 
the debts of her former husband* 14 *) and limits the liability of the personal 
representatives of a deceased debtor only to the extent of his assets/ 1 3) and 
otherwise limits the liability of a member of an undivided Hindu family for 
debts contracted before lie was 21 years of age/* 4 *) 

256. Extended Application of Hindu Law.—-It will be noticed that 
both in the executive instruction issued by Warren Hastings, as in all the 
subsequent statutory enactments, the two communities specially referred to 
are the Hindus and the Mahomedans, and this sub-divis*on was assumed to 
exhaust the entire population of India, it being assumed that those who were 


(25) Kahandas, In re, 5 B. 154 (166, 
167). 

(1) .Civil Courts Act Bengal (VI of 
1871), S. 24, repealed by the Bengal, N. 
W. P. and Assam Civil Courts Act (XII 
of 1887). 

(2) Bengal, N. W. P. and Assam 
Civil Courts Act, S. 37 (XII of 1887). 

(3) Mad. Reg. II of 1802, S. 17. 

(4) HI of 1873, S. 16. 

(5) Act IV of 1872, S. 5, as amended 
by Act XII of 1878. 


(0) Act XVIII of 187b, S. 3, except 
the Shan States (XIII of 1898, S. 13). 

(7) Act XX of 1875, S. 5. 

(8) Act XIII of 1898, S. 13. 

(9) Keg. IV of 1827, S. 26; Bombay 
Presidency Small Cause Courts Act, S. 16 
(XV of 1882). 

(10) Reg. HI of 1877, S. 4. 

(11) Reg. Ill of 1890, S. 89. 

(12) Bom. Act VII of 1866, S. 4- 

(13) lb., Ss. i. 2. 

(14) Bom. Act VII ef 1866, S». 5, 6, 
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not Mahomedans must lie necessarily Hindus and subject to Hindu Law. 
Now as the Mahonicdan religion is ligid as to whom it counts within its fold 
it is not difficult to differentiate a Mahomedan from a Non-Mahomedan J’ut 
it is not so easy to do so a Hindu from a Non-Hindu, especially those who 
live on the verge of Hinduism by adapting themselves to its external forms. 
Consequently, the Legislature classed them all alike as Hindus and declared 
the Hindu Law as applicable to them. This v.as pointed out by the Privy 
Council in a case in which their Lordships obsei ved as follows: " 1 lie framers 
of the earlier Acts. Regulations and Charters had a less detailed acquaintance 
than we have now with the diversities of creed and of religious law existing 
in India. They thought, no doubt, that thev were sufficiently providing for 
the case by securing to Mahomedaus the Mahomedan Law and to Hindus (or 
Gentus. as thev wire sometimes called) the Hindu Law. In process ot time 
it became more and more cleaily understood that there were more forms than 
one of the Hindu Law, and the Courts acting in the spirit which prompted 
the legislation have applied the law of each school to the people whose ances¬ 
tral law it was In the same way it came to he kivnvn that there were religious 
bodies in India which had. at various periods and under various circums¬ 
tances developed out « f or split off from, the Hindu system, hut whose 
members have neverlhcles- continued to live under Hindu Law. Of these 
the Jains and the .Sikhs are conspicuous examples Their case had to lie 
considered by the Courts, and m dealing with them a liberal constiuction was 
always placed upon the enactments by which Mahomedaus and Hindus were 
secured in the enjoyment of llieii own laws 

257. Sources of Hindu Law. —The ultimate sources of Hindu Law 
go far beyond the sacred writings which arc ordinalily held to embody it 
(§§ 1-42). Its immediate sources are however the following: 

(U The Si ui i (88 45-55. 7 <J) 

yj) The Snuilis (88 7K-104;. 

(j) Nigels and < oiiiiiniiiaius (§8 100-104) 

(4) Custom (§8 jji-^4) 

(5) Legislative Knnelnit ills (§8 J04--'17; 

(0) Judicial Nci'isimis (§§ jiH-jjo). 

258. A general view of the sounes of Hindu Law has already been 
presented in the Getictal Introduction t §§ SI -U'7). Ii will suffice here to 
state that the Sruii or Revelation is a teim applied and confined to the Vedas 
which possess no legal value ( §§ +I-5'»;. The Smritis or Tradition, how¬ 
ever, nominally constitute the chief source 01 Hindu Law. Put as they 
constitute a record of about 2('00 years, it is obvious that they must ot 
necessity contain many contradictions due to the change of social conditions 
which cannot all be reconciled on the complaisant doctrine that all contra¬ 
dictions are equally good law (§§ SI-NO). The only rational rule to apply 
in such cases is that the later Smnti supers dcs the earlier one. 

259. The art of writing had not been discovered when the Aryan 
immigration to India first commenced. Consequently, the only possible 
record of the customs and usages of their forefathers was in their 
memory which again had limits. They, therefore, only memorized the 
ipsissima verba of their older traditions which, being sanctified by time 
were necessarily regarded as more sacred. They constituted the Srutis or 

(15) Bhagwan Koer v. Bose, 31 C. 11 (jg, 30) P. C. 
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matter directly heard from Ihe deity: while later traditions, not so impor¬ 
tant, hut which even gitw in hulk and number, were only memorized in 
substance, and these became kimvii as the Smrilis A list and description 
of these has already been given (§§ 7s 194). Ot them it mav he generally 
stated that though they are in number numerous and are divided by long 
stretches of time, they are all based on the same model, contain many com¬ 
mon verses, acknowledge the same aulhoritv and only differ on certain 
points of detail which relkcl a change established in the social usages or 
the people. 

260. Assuming the earliest Smnt' to '«■ that of Maim, compiled some¬ 
where about 800 to 000 15. and the latest, the Institutes of Yadnavalkya 
and that of Narad, 3<X) to 400 A. I).. the intervening period of over a 
thousand years was marked by no great legal activity. 'Ihe several ^mritis 
during this period all clear!) evince the growing strength of the sacerdotal 
influence, and the strengthening of the social harriers between different 
castes with their attendant intercastc jealousies and hatred. Throughout 
all this period the position ol women remains unaltered. f,M And as re 
gards man, the ideal portrayed is one of severe asceticism endurance at 
life while it lasts, riddance of it as soon as the purpose ol manhood is 
achieved. Such are the Smritis. (if themselves the} have little legal value. 
Most of the forms they acknowledge and employ have long since become 
obsolete ( §§ 84-89). If veil their conceptions of social relations have be¬ 
come out of dale. The Sanskrit legal works of greater value are, therefore, 
the Digests and Commentaries, which mark the last and comparatively 
modern period of llrnhmimcul activity As was to he expected, a few have 
outlived the time and place foi which they were written, and aie now a<* 
know lodged to possess predominating authority in certain Provinces. Such 
is the work of the ascetic \ idyaneshwar called" " The Alitakshara " or “ The 
Compendium,” which, though originally composed to guide a petty local 
chief, is now regarded as possessing paramount authority in the whole of 
India outside Bengal, where ihe Dayabliag of Junutavahan holds the sway. 
Mut the paramount authority of tlu* Alitakshara is now only so in name, 
since many of its doctrines have been refuted or modified by other works 
of local authority, and since with the establishment of British Courts and 
the Legislature, the paramount authority has naturally become transferred 
to them, so that the authorities set out liefore, now possess finality and im¬ 
portance only in their inverse order. 

261. Mut, nevertheless, there still remain points unsettled by the 
Courts, on which the authority of the Commentaries remains unshaken 
Wherever it is so, reference must still he made to the Sanskrit works for 
authority and guidance These works may be divided into two main 
gumps: those which follow the old track and those which follow 
a line of their own. As such, Hindu Law has become divided into two 
schools known as the Menares and the Bengal school. The former 
is the orthodox or conservative school, while the latter is the reformed 
school. The text-book of the one is the Alitakshara, that of the other, 
the Dayabhaga; but both the schools and their acknowledged text¬ 
books are held to apply only to the inhabitants of certain territories, 
and in each case they are subject to local modifications, sanctioned 
by text-books possessing only special local authority. So Sir James 

(16) See §§ 40, 91, 9 2, 106, 113. n6, uj, 129, 136, 140, 141, 145, 149, 159. K>3- 
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Colvile, delivering the judgment of the Privy Council, observed; 
“The remoter sources of the Hindu Law are common to all the 
different schools. The process by which those schools have been 
developed seems to have been of this kind. Works universally or 
ver> generally received became the subject of subsequent Commen¬ 
taries. The Commentator put Ins own gloss on the ancient text; and 
his authority having been received in one and rejected in another 
part of India, schools with conflicting doctrines arose. Thus the 
Mitakshara which is universally accepted by all the schools, except 
that of Bengal, as of the highest authority, and which in Bengal is 
received also as of high authority, yielding only to the Dayabhaga 
in those points where they differ, was a commentary on the Institutes 
of Yadnavalkya; and the Dayabhaga, which, wherever it differs from 
the Mitakshara, prevails in Bengal and is the foundation of the prin¬ 
cipal divergences between that and the other schools, specially admits 
and relies on the authority of Yadnavalkya. Tn like manner there are 
glosses and commentaries upon the Mitakshara which are received by 
some of the schools that acknowledge the supreme authority of that 
treatise, but are not received by all....The duty, therefore, of an 
European Judge, who is under the obligation to administer Hindu Law, 
is not so much to inquire whether a disputed doctrine is fairly 
deducible from the earliest authorities as to ascertain whether it has 
been received by the particular school which governs the district with 
which he has to deal, and has there been sanctioned by usage. For, under 
the Hindu system of law, clear proof of usage will outweigh the written 
text ol the law.”* ,7) 

262. Thus it will be seen that though modern Hindu Law 
nominally recognizes the authority of the Mitakshara as its sole 
accredited text-book, local departures from its rules have become 
sanctioned by usage, giving rise to schools and sub-schools according 
to the line of divergence between its written text and the accepted 
usage. As such, the divergence between the Mitakshara and the 
Dayabhag on many vital points has given rise to a distinct school 
known as the Bengal School of Hindu Law which prevails throughout 
Bengal and Assam.<‘ 8 > The leading points of difference between the 
two schools have already been set out (§§ 168-180), and will have to 
be more fully considered in the sequel. The Dayabhag view of law is gene¬ 
rally spoken of as the reformed or the advanced view, and it is even 
explained as influenced by the Mahomedan rule that hail then become 
established in Bengal. But the fact that it makes succession depend 
upon religious efficacy, whereas the Mitakshara bases it on affinity, does 
not justify that assumption, though the fact that it does not recognize 
co-parcenership and thus vests the father with unfettered power of 
alienation marks a distinct advance upon the older doctrine of cor¬ 
porate property and enjoyment. 

263 . These works, though they profess to be merely Digests and 
Commentaries on the older Smritis, are not to be treated as such, in 
any sense of the term since, if they were in fact merely what they 

(17) The Collector of Madura v. (18) Per Mookerjce, J., in Deepo v. 
Muttu Ramalinga, 1 2 M. 1 . A. 397 (435, Gobindo, 16 W. K. 42. 

436 ). 
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protcss to be, their views could be corrected or contradicted by 
reference to the Smritis. Hut this is not allowable, for the> possess 
an independent authority and are to be treated as works which, with¬ 
out reference to their form, portray the custom and usage of their 
contemporaries. They mark a distinct epoch in advance of the Smritis 
upon which they nominally rest their doctrines. Hut this is merely 
a fiction intended to reconcile the old with the new. While recogniz¬ 
ing the dogmatic immobility of the Smritis, the commentaries attempt 
to circumvent their rigid doctrines by explanations, interpretations 
and deductions which are, on the points upon which they differ, so 
vitally at variance with the Smriti text that if a reference were 
permissible to the latter, the futility' of the former would at once be¬ 
come manifest. In another respect the commentaries differ from the 
Smritis. Unlike the Smritis they do not profess to represent the 
divine will. They profess to be mere expositions of the older texts. 

As such, Sir George Knox, J., grouped all Hindu writers into three 
grades, lie was of opinion that the authority of the oldest of them, 
such as Manu, Vashishth and Yadnavalkya, could not be questioned, 
being so regarded by the Hindus. Hut he distinguished from these 
old gospellers, the mediaeval writers such as Narad who were entitled 
to very great weight; but referring to Vidyaneshwar, he said he was 
only a commentator, and as regards the latest of the writers such as 
Nand Pandit he held that he was “ as much open to review as the 
text of any commentator of the present school.When this case 
went up on appeal to the Privy Council, their Lordships animadverted 
on this view of the classical texts, adding: “Their Lordships cannot 
concui with Mr. Justice Knox in saying that their authority is open 
to examination, explanation, criticism, adoption or rejection like any 
scientific treatise on European jurisprudence. Such treatment would 
not allow tor the effect which long acceptance of written opinions 
has upon social customs and it would probably disturb recognized lawr 
and settled arrangements. Hut so far as saying that caution is re¬ 
quired in accepting their glosses where they deviate from or add to 
the Smritis, their Lordships arc prepared to concur with the learned 
Judge.” (jl) 

264 . In another case, referring to Sir W. Jones’ translation of 
a verse of Manu in which certain words were said to have been inter¬ 
polated by a later and inferior commentator nam'ed Prakasli and not 
by the ancient and eminent commentator named Kulluka Hhatt, as 


(19) See Ss. 1 -2, Mitakshara, Ch. 1, 
which says that the writer had striven 
merely to simplify the difficult text of 
Yadnavalkya for the benefit of the young 
pupils. So also Nilkantha in Mayukh, 

§1. '* 

(20) Beni Prasad v. Ilardai Bibi, 14 A. 
67, (114) F. B., O. A. Sri Balusu v. 
Sri Balusu, 21 A. 460; 22 M. 398 P. C.; 
Muthu Karuppa v. Shellathammal, 16 M. 
L. T. 587. 26 I. C. 78S (786, 787), in 
which it is observed: “The fact is that 
commentators felt that any attempt to 
prescribe rules of inheritance on their 
own initiative will not find acceptance 


amongst the people. They had to justify 
their position by a reference to the say¬ 
ings of the Rishis. This led them not 
infrequently to depart from the literal 
meaning of the texts commented upon. 
They found a body of usage which was 
not in strict accordance with the Smritis. 
They had to recognize the force of such 
usage; but they preferred to say that the 
usage was within the meaning of the 
text. The commentaries indicate an 
attempt to reconcile the text law with 
the actual usage of the people.” 

(21) Sri Balusu v. Sri Balusu, 22 M. 
398 (411, 413) P. C. 
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Sir William Jones believed, their Lordships said: “Their Lordships 
assume for the purposes of their judgment that Sir William Jones 
was mistaken in attributing the words interpolated in verse 122 to 
Kulluka Rhatt. Rut they observe that Sir William Jones’ version was 
probably founded on the tradition of the time at which he wrote, and 
has been accepted in the Indian Courts without question. Communis 
error facit jus is a sound maxim.”*"* To the same effect their Lord- 
ships had delivered themselves as far back as 1868 , when they 
observed: “The duty, therefore, of an Kuropcan Judge who is under 
the obligation to administer Hindu Law is not so much to enquire 
whether a disputed doctrine is fairly deducible from the earliest 
authorities as to ascertain whether it has been received by the parti¬ 
cular school which governs the district with which he has to deal, 
and has been sanctioned by usage.”*-’ 3 * Again, twelve years later they 
said: “The Hindu Law contains in itself the principles of its own 
exposition. The Digest subordinates in more than one place the 
language of texts to custom and approved usage. Nothing from any 
foreign source should be introduced into it, nor should the courts 
inteipret the text by the application to the language of strained an- 
alogies.” tJ4 * Rut while the Digests and Commentaries have now with 
the passing of time attained a status of their own, they do not neces¬ 
sarily exclude a reference to the Smritis which they profess to an¬ 
notate. This was conceded by the Privy Council in a case in which 
they said: ‘ Many of the precepts of Manu have been undoubtedly 
altered and modified by the modern law and usage, but his authority 
may properly be referred to when it is necessary to resort to first 
piinciples in order to ascertain and declare the law.”*-' 5 * 

265 . The cases then settle the following points: 1 (/) That the 

statements in the Digests ami Comm* ntaries, though 
duced nCiP,M ° e professing to be merely comments on the original 
uc *‘ ’ Shastric texts, cannot be examined with reference to 

the latter, but must be received as end)*wiving the current accepted law; fii ) 
that even if the statement be an interpolation, it is no blot upon its 
validity if it has remained unquestioned for a considerable period, for 
the interpolation may' itself represent the accepted popular view; and 
(Hi) that whenever it is necessary to refer to the first principles in 
order to ascertain the law, reference to the Smritis is still justifiable. 

266 . As previously stated, the work now known as the 
“ Dayabhag ” is only a fragment of a larger and more complete digest 
on Hindu Law known as the “ Dharm Katna ” (§ 178 ). The only portion 
of it that is now extant is that which deals with Partition and Inheri¬ 
tance. In Bengal this work takes precedence of the Mitakshara, 
though the latter work is to be referred to on points upon which 
the Dayabhag is silent/'* For the same purpose, other works may'- be 
equally referred to and their authority would appear to be something 
in the following order: ( 1 ) Dayabhag, ( 2 ) Mitakshara, ( 3 ) Dayatattwa, 
( 4 ) Viramitrodai, ( 5 ) Dayakramsangrah. 

(22) Jagdish v. Sheo Partab, 23 A (24) Phyah Ram Singh v. Bhayah 

369 (381) P. C. Pgtir Singh, 13 M. I. A. 373 (390). 

(23) Collector of Madura v Muttu (25) Ramalakshmi v. Sivanatha, 14 M. 

Ramalinga, 12 M. I. A. 397 (436). I. A. 570 (591). 

(1) Moniram v. Keri, 5 C. 776 P. G 
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As of Jimut Vahan’s Digest, only the Dayabhag, or the chapter 
dealing with Partition and Inheritance, is extant, the differences 
between the Bengal and the Benares schools only arise on these 
subjects which will be set out in their appropriate places in the sequel. 

267. Custom. —As a source of law custom takes a conspicuous 
place in the legal systems of all the nations. As a matter of fact 
custom is the mother of all laws, and whether it be the Sruti or the 
Smrsti they are both alike founded on custom. Indeed, “ custom is 
powertul and overrides the sacred law.” (j) The general influence of 
custom upon the Aryan law has been already considered ( §§ 221-224), and 
its particular significance in moulding the cum nt law will be con¬ 
sidered in the sequel. Though custom is the parent of Hindu Law 
which is still subject to and modified by it, it does not follow that 
in order to bring a case under any rule of law laid down by recognized 
authority for Hindus generally it is necessary that evidence should 
be given of actual events to show that in point of fact the people 
subject to that general law regulate their lives by it. Special customs 
may be pleaded by way of exception, whiih it is proper to prove. 
To put one, who asserts a nde of lav. under the necessity of proving 
that, in point of fact, the community living under the system, of which 
it forms part, is acting iqioii it or to defeat him b\ asseitions that it 
has not been universally accepted or acted on, would go far to deny 
the existence of any general Hindu Law, and to disregard the broad 
foundations which are common to all schools though divergences have 
grown out of themd 2 3 * 

268. Judicial Decisions. —The sacred books enshrine the w'ritten 
law. The Courts interpret and administer it. In doing so they place 
before themfselves certain principles which have come to be regarded 
as rules for the interpretation of Hindu Lwv t§ 279) Where the 
Court finds a text suitable to the matter it has to adjudicate upon, it 
has naturally to interpret it. Now the difficulty of understanding the 
texts is by no means small. In the first place they are often cryptic 
and contradictory, and in the second place they are all written in a 
dead language, a knowledge of which is by no means the sole qualifica¬ 
tion for understanding their meaning. As (lolap Sircar Shastri truly 
remarks: “ The Sanskrit works on law cannot be fully understood oven 
by a Sanskrit scholar except with the aid of learned Pundits familiar 
with the traditional interpretation of them.”* 4 ' The Courts have, 
ceased to requisition the aid of such I’undits and for the best of reasons 
(§ 21<S). They now interpret the‘texts for themselves w«lh the aid of 
such published translations as they can find; and in doing so they natu¬ 
rally accommodate them to their own view of what is just and proper. 
In other words, the Judges, while professing to administer law, some¬ 
times make it. This they have necessarily to do in cases not covered 
by any direct authority. But in either case they test their decision by 
reference to reason and convenience. (s) So when the Privy Council 


(2) Narad 1-40; Collector of Madura bakas, 5 llom. L. R. .118; I'ayidinada v. 

v. Muttu Ramalinga, 12 M. I. A. 397. A Hu, 9 M 44 F. H. 

(3) Bhagzvan Situjh v. Bhagzvan Singh, (4) Hindu Law, (3rd Ed.), 35 

21 A. 412 (424) P. C.; Gita Hat v. Shira- (5) Ratnalaxmi v. Siranath, 14 M. |. 

A- 57° (504)- 
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had to decide on the question of succession to an impartible Zemindari 
ami the contest lay between the first-born son of a junior wife and a 
second son of the senior wife, their Lordships in upholding the claim 
of the first-born cited several sacred texts, and observed: “ It appeal's 
to their Lordships that the rules just cited approach very nearly to a 
distinct declaration of the general Hindu Law upon the question when 
regarded apart front any special custom prevailing in any particular 
district or family. It is right to observe that if the decision had to 
rest only upon reasons of policy and convenience, these reasons would 
seem greatly to preponderate in favour of the right of the first-born 
son. The inheritances of Hindus which descend on a single heir, arc 
almost entirely confined to Zentindaris in the nature of a Raj and to 
offices, and it is obviously in accordance with reason and convenience, 
that such succession should devolve upon the son who would in the 
natural course, first reach manhood, and be capable of discharging the 
duties attaching to inheritances of this kind.” (f o 

269. Then a^ain. even where the Sanskrit text covers a point n 
does not necessanly follow that the Courts arc to give it the force of 
a statute. As was observed by Mahmud, J.: “In all systems where 
juristic notions have at all been careful’y classified, a distinction exists 
between rules which regulate matters of form, and as such, arc directory 
in their nature, and those rules which go to the very essence of the 
matter, and violations of which, if allowed, would be destructive of the 
rule ilsclf.” 6 (7) 8 In other words, before giving effect to a text the 
Court has to consider whether it is precatory or mandatory, merely 
directory or absolutely compulsory. This view of the law had to be 
considered by the Privy Council which had to decide as to the validity 
of the adoption of an only son. The Smritis condemn it, (S) and the 
question which their Lordships had to consider was whether the scrip¬ 
tural prohibition was mandatory or merely momtorv and in adopting 
the latter view their Lordships quoting from an earlier case decided 
by their own Board remarked: “All these old text-books and 
commentaries arc apt to mingle religious and moral considerations not 
being positive laws, with rules intended for positive laws. In the 
preface to his valuable work on Hindu Law, Sir William Macnagh- 
t cn (’-<’) says: ‘It by no means follows that because an act has been 
prohibited, it should, therefore, be considered as illegal. The distinction 
between the vinculum juris and the vinculum pwioris is not always dis¬ 
cernible.’ They now add that the further study of the subject neces¬ 
sary for the decision of these appeals has still more impressed them 
with the necessity of great caution in interpreting books of mixed 
religion, morality and law, lest foreign lawyers accustomed to treat as 
law what they find in authoritative books, and to administer a fixed 
legal system, should too hastily take for strict law precepts which are 
meant to appeal to the moral sense, and should thus fetter individual 
judgments in private affairs, should introduce restrictions into Hindu 


(6) Ramalaxmi v. Siranath, 14 M. I. 
A. 570 (593. 594). 

(7) Gattfja Saltai v. Lekhraj, 9 A. 25.5 
(296). 

(8) Mitakshara, Ch. 1, S. XIV, 11: 
“So an only son must not he given nor 


accepted. For Vasishth ordains, ‘Let no 
man give nr accept an only son.’ ” 

(9) Rao Bahvant Singh v. Rani 
Kishori, 20 A. 267 (285, 286) P. C. 

(10) Principles and Precedents of 
Hindu Law, Vol. r, p. y, 
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society, and impart to it an inflexible rigidity, never contemplated by 
the original law-givers. (,I > No system of law makes the province of 
legal obligation co-extensive with that of religious or moral obligation. 

A man may in his conduct or in the disposition of his property dis¬ 
regard the plainest dictates of duty. He may prefer an unworthy 
stranger to those who have the strongest natural claims upon him. He 
may be ungrateful, selfish, cruel, treacherous to those who have con¬ 
fided in him and whose affections for him'have ruined them. And yet 
he may he within his legal rights. The Hindu sages doubtless saw 
this distinction as clearly as we do, and the precepts they have given 
for the guidance ol life must be construed with reference to it. If a 
transaction is declared to be null and void in law. whether on a reli¬ 
gious ground or another, it is so; and it its nullitv is a necessary 
implication from a condemnation of it the law must be so declared. 
And the mere fact that a transaction is condemned in books like the 
Smritis does not necessarily prove it to be void. It raises the question 
what kind of condemnation is meant.’’ 

270 . Then referring to the conflicting decisions on the subject, 

Stare DecitU their Lordships observed; “In estimating the 

weight of reasoning in the various litigated cases their 
I.ordships have not forgotten the weight of actual decisions; 
that they represent the opinions of eminent and responsible 
men, arrived at after public and anxious discussion, carrying with them 
an authority not legally disputable in the provinces under their juris¬ 
diction, and it may be, affecting many lands and many titles to pro¬ 
perty or to personal status. Such decisions are not to be lightly set 
aside. A Court of Justice, which only declares the law and does not 
make it, cannot, as the Legislature can, declare it with a reservation ot 
titles acquired under a different view' of it. Rut their Lordships are 
placed in the position of being forced to differ with one set of Courts 
or the other. And so far as the fear of disturbance can affect the 
question, if it can rightly affect it at all, it inclines in favour of th“ 
law r which gives freedom of choice. People may he disturbed at finding 
themselves deprived of a power which they believed themselves to 
possess and may want to use. Rut they can hardly he disturbed at 
being told that they possess a power which they did not suspect and 
need not exercise unless they choose. And so with titles." 

271. Legislative Enactments. —The effect of legislation on Hindu 
Law is, unlike the influence ot custom and judicial decisions, immediate 
and direct. The Legislature is paramount and it can make or unmake laws. 
Tt assured to the Hindus their personal law (§§ ITS, 1961 hut finding it 
intolerable on many points it had to modify it. In other respects, for 
the sake of uniformity or public convenience, it had to legislate irres¬ 
pective of racial law. A list of such enactments has already been given 
(§§ 206 - 2161 . Their particular effect will he found set out in the 
sequel. The age of majority is 18 <'■*) under the Indian Majority Act, 


(h) Sri Balusu v. Sri Balttsu, Z2 M. 
398 (415. 416) P. C. 

(12) lb., p. 419. 


(13) lb., p. 430 . 

(14) Moothoormohan Rov v. Sooren- 
dro, 1 C. 108 (F.B.). 



THE HINDU CODE 


192 


[S. 1. 


which overrules the Hindu Law where sixteen years was the age of 
majority. 

Neither writing nor registration was obligatory under Hindu Law 
to complete a contract of transfer.* 10 In this respect the Transfer of 
Property Act and the Registration Act have superseded the Hindu Law 
by prescribing forms which it did not contain. 

272. Immoveable Property.—Although the various Indian Acts 0 ' 1 * 
describe immoveable property and the (ieneral Clauses Act delines 
it (,7) more generally. l,K) that term may still connote property for the 
purpose ot Hindu Law which is outside the terms of any enactment. 
Such would be the case where the nature and quality of property 
can only be determined by the Hindu Law. (,,,) Such is a hereditary, 
office such as that of a Joshi/- o) Yajmanvritti, or the office of a 
hereditary priest. 1 -’ 0 or an annuity granted to a Hindu temple, even 
though not charged upon land. Such fixed and permanent pay¬ 
ments are called “ \ibhandhs in Hindu Law, and tliev are all treated as 
immoveable property 

273. Procedure Not Excepted.—The personal law assured to the 
Hindus only safeguards their substantive rights upon certain subjects 
It does not a fleet matters of procedure which are now entirely regu¬ 
lated by' the statute Originally, however, before the Indian Legis¬ 
lature had addressed itself to the codification of Indian Law, the 
Hindus were judged by their own procedure which bulks largely in 
Jaganuath’s Digest*-’ 0 and in Macnaghten’s work on Hindu Law.<-° 

274. Caste Autonomy. --Caste is an essential institution of Hindu¬ 
ism and the reservation of their personal laws to the Hindus implies 


(is) A hear Chet tv v I'aidilinga. t M 

H. C. K 9 

(16) Transfer of Properly \et, S 3; 
Registration An, S 2 ((*) 

(17) S. (25), Act X of ify 7 
(i«) lb, S. 3 

(19) Fatesahgn \ Petal. 10 Tt II l 

R ij6 P. C. 

(20) Balvantrav \ Purslwtam, <> It II. 
C R (A C ) 99 

(21) Krtslnta Hliat v Kafr1 Bhat, (> R 
H. (‘ R (A C.) 137; Balvanlrar v. Pur- 
shotam, 0 13 H (’ R 99 F II ; contra 
Raiji v Petai, 6 H H. C. R. (A C ) jfi, 
dissented from in Chela Bhai v llargo- 
van, 13 Rom L R. 1171 

(22) Collator v. Krishna Nath. 5 B 
322. 

(23) Nibandh, Skt. Tat “Fixed” 
“ made fast,” “ bound,” from bandh to 
bind Thence A -Sax.— hindan to bind, 
P.—bindan, Tee— binda, Dan— binda, C, 
bin dan (ioth - -bindan So dcscrilied in 
Wilson’s (ilossary, “Nibandh” in law, 
fixed or immoveable property; also a 
corrody, or fixed allowance granted by 
a Raja or person in authority, to be 
received from the proceeds of a manu¬ 
factory, mine or estate. Hence corrody 


(24) See ( olebronke’s Digest, Vol 1, 
Rk 1 . Ch VI; Rk. II. ( h II 

(25) Pp 1(17-275; out of 273 pages, 
only 99 deal with tbc substantive rights, 
and they deal with the following heads'- - 
Administration of Justice; Constitution 
of a Judicial Assembly, Sublet t of a 
induial 1 ‘rocecding, Process of Citation; 
Pcilaratwn; Answer, Onus Probandi and 
Judi/ment; Net apitulahon, Retort or Re¬ 
crimination, Mesne Protest. Judgment 
in Actions for Debt. Special Rule regard¬ 
ing the Answer; Indttatious of False¬ 
hood; Conflicfint / Claims, At lion attend¬ 
ed by li'ager, S/>,\ ial Rules of Proceed¬ 
ing; Nature of F.vidence; Relative Pri¬ 
ority; Effect of Possession; Digression 
concerning Fines and other Penalties; 
Possession Without Title, Title IFithout 
Possession; Appeals and other Matters; 
Digression concerning Trove and Plunder¬ 
ed Property; Witnesses; ll’ritten Proof; 
Evident e by Divine Test; Ordeal by 
Balamr; Ordeal by Eire; Ordeal by 
Water; Ordeal by Poison; Ordeal by 
Sacred Libation; Ordeal by Grains of 
Rice; Ordeal by Hot Metal; Ordeal by 
Pharma and Adharmg; Other Tests, 
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the reservation of the jurisdiction of caste. This is ensured by the 
enactment which limits the jurisdiction of the Civil Courts only to 
matters of a “ civil nature.” This term which occurs in all the Civil 
Procedure Codes* ■> enacted since 1859, has, as regards cask, acquired 
a somewhat settled sense which limits and defines the respective 
authority of the caste and of the Courts in matters affecting personal 
status, the leading principles of which may i>e thus stated . - 

(1) In all matters affecting any proper!;., office or dignity carry¬ 

ing with it the right to any pciquisite <>i emoluments, the Courts 
possess jurisdiction to adjudicate, hut in doing so the Court is hrmlcd 
to giving effect to what are considered as ctistnman rights subject 
only to the just limitations within which they are operative. For 
instance, where a marriage takes place between pi rsons, one or both 
parties to which are illegitimate children, or persons of any caste, its 
legality depends not upon what the Court considers right but rather 
upon how the caste people regard it. If the latter treat it as a good 
marriage then the Court must assume it as such. 1 2 3 4 -’! < >n the other 

hand, where the caste sanctions as marriage an alliance between a 
man and a married unman, who has neither been divorced nor de¬ 
serted by her husband, tin* Court cannot give effect to the custom, as 
that would be tolerating adulterv which is both immoral and opposed 
to the established iaw. ( -° 

(2) It is within the jurisdiction of the caste to appoint a man 

to an office of dignity. that of a priest, and so long as it is con¬ 

nected with no right to property, the Court cannot control his appoint¬ 
ment, retention or removal. Hut where there are annexed to it 
certain incidents in the nature ol civil rights as against members of 
a community, then, in adjudicating upon the one question the Court 
has liccessanh to assume jurisdiction over the whole question. ( *> 

(3; Thirdly, for the piotection and better management of 
public, religious ami charitable endowments, the Legislature has armed 
the Court with certain powers of supervision and control in which 
it inherits the powers which the Hindu Shastras acknowledge, belong 
to the Sovereign as the protector of Pharm. 

(4) For the rest the powers of the Court are confined to the 
interpretation and administration of the caste rules to persons ack¬ 
nowledging its supremacy. 

Apostacy or loss of caste l»y the husband is of itself no ground 
for refusing restitution of conjugal rights.* 0 though the Court would 
be slow to decree it since, by reason of the conversion to an alien 
faith, co-habitation has become impossible. 


( 1) Hisheshur v. Matagolam, i A. \\ 
N. 300 . 

(2) Muthusieami v. Masilamani, 33 M. 
342; Ram Kurnari. In re, 18 1<. 264. 

(3) Vji v. I lathi. 7 Bom. H. C. K. (A 
C-f 133; Narain Das v. Tirlok, 29 A. 4; 
Emperor v. Lazar, 30 M. 550 . 

(4) Ghelabhai v. Hargovan, 13 Bom. 


L. K. 1171. 

(5) Act XXI of 1850; Emurtee v. 
Affri.ni/. (1864) N. W. P. H. C. R. 853; 
Sahadur v. Rajwanta, 27 A 9ft; contra 2 
Dig. i>. 413, overruled by the Legislature. 

(6) See XXI of 1866, Ss. 16, 18; Aflwo 
hoo v. Arsoon, 5 \V. R. 23S. Cf. Moola 
v. Nundy, 4 N. W. P. H. C, R. 109. 
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275. No reference to commentaries will be complete without an 
account of what has become known as the 
School of Hindu schools of Hindu Law. which owe their origin 
Law. to the differences in interpretation or practice. 

Tt has already been stated that the Hindu scrip¬ 
tures commingle theology, morality, metaphysics and law with one 
another, and the tendencies of the method of reasoning which are 
held to be applicable to the one are allowed to influence the inter¬ 
pretation of the other branches of knowledge. The first disruption of 
the orthodox school was doubtless due to religious differences on 
the interpretation of the Vedas. The orthodox school, of which 
Jaimini was the founder, differed from the school of Vyas in that 
the one supported the literal sense while the other drew from it the 
conclusion denying the existence of a material world, while both 
differed from the rationalist reasoning of the Nyaya of Gautam 
which threw all theories into the crucible of reason. This triangular 
contest naturally found many adherents. The philosophy of Gautam 
took hold of Bengal, while the orthodox creed still flourished else¬ 
where. Having once differed in religion the followers of the Nyaya 
applied the same test to law. And hence arose the two principal 
sects or schools, which, construing the same text, variously deduce 
upon some important point of law different inferences from the same 
maxims of law. But while the Bengal school stood out in open 
revolt, there still remained those who though still fighting under the 
orthodox banner, ventured to differ in details, in conformity with the 
prevailing local opinion and practice. In this process of legal deve¬ 
lopment, schools and sub-schools have been formed which may be 
stated in the following table:— 


HINDU LAW. 


BENARES 

Mitakshara. 

1 





BENGAL 

(1) Dayabhag. 

(2) Mitakshara. 

| 

1 " 

I 

1 

1 

(3) Dayatattwa. 

Benares proper. 

Milhila. 

Maharashtra. 

Dravid. 

Punjab. 

(4) Viramitro- 

(1) Mitakshara. 

(2) Viramitro- 

(1) Mitak¬ 

(1) Mayu- 

(1) Mitak- 

(1) Customs 

dai. 

shara. 

kh. 

shara. 

as com¬ 

(3)Daya-krama- 

dai. 

(2)Vivad- 

(2) Mitak¬ 

(2)Smriti- 

piled in 

sangrah. 


ratna- 

kar. 

(3)Vivad- 

ch'nta- 

mani. 

shara. 

(3) Vira- 

dai. 

chand/i- 

ka. 

(3) Parasara- 
madhaviy. 
(4) Viramitro- 
dai. 

the Riwaz- 
i-am. 

(2) Mitak¬ 
shara. 

(3) Vira- 



276. The main diversions are however only two, vis., those re¬ 
presented by the Mitakshara and by the Bengal schools. The sub- 


(7) Gonga Sahai v. Lekhraj, 9 A. 253 (290). 
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divisions of the Mitakshara are not only not based upon any pro¬ 
nounced departure from the orthodox tenets but which they nominally and 
essentially follow them. They are in the nature of local variations 
due to local usage embodied in the works that have obtained local 
celebrity, which, while afraid to break away from the parent stem, 
justify their departure therefrom on the license of interpretation. 

277. It has been already pointed out (§ 22) how Hindu Law 
remained unsecularized by the divorce of legal lrom moral obliga¬ 
tions. The tendency of judicial decisions by European Judges has in 
a measure effected that severance. For, when these precepts passed 
through the secular judicial mind, the pure legal rules became neces¬ 
sarily separated from their religious figment, and as much as was legal 
became in course of time crystallized into separate rules and principles, 
which so far as they go are now accepted as a final enunciation of 
the living personal law of the Hindus. With the ever-increasing 
accumulation of legal precedents of the supreme tribunal, the utility 
of the digests and commentaries must necessarily and correspond¬ 
ingly diminished till they must eventually recede into the same back¬ 
ground into which they have jostled the ancient Sruti and the Smiritis. 
Even at the present day, most of the Hindu haw is case-law, and 
many points of controversy which exercised the minds of Colcbrooke, 
Macnaghten and Strange have been finally set at rest by judicial 
decisions. As such, these latter occupy a prominent place in an in¬ 
quiry into the sources of Hindu Law. Even where any matter is not 
the subject of a direct decision, the reasoning and the rules by which 
the Judges now consider themselves bound, have established canons 
for the construction of the sacred and secular Sanskrit texts which 
should afford solution to the novel problems which must continue to 
aiise in practice. 

278. The reduction of a few elementary rules from the great 
bodies of detail is no easy task, blit the few following rules under¬ 
lie the numerous decisions by which they were guided and controlled. 

279. Rules of Interpretation.— 

(1) Stare decisis. In dealing with property and status, the Courts 

are essentially conservative, following their own pre¬ 
cedents and never departing therefrom unless very cogent 
reasons impel the departure/ 8 * 

(2) All legal texts must be separated from moral injunctions, 

the former alone followed, the latter ignored, if their 
union is casual and not essential/ 0 * 

(3) In interpreting old texts regard must be had to usage; for 

no text is binding unless it is accepted as binding on 
the community to which it relates/ 10 * 

(8) Rampiyari v. Mule hand, ^ A. 114; (10) Collector of Madura v. Mootoo 

Bai Kesscr Bai v. Ilansraj, 30 B. 431 Ramalinga, 12 M. I. A. 397 (436); Kumar 
(452) P. C. Gangadher v. Kumar Ilira Lai, 20 C. W. 

p(sO Sri Balusu v. Sri Balusu, 22 M. 398 N. 489 (499)- 
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(4) When the two texts are equally authoritative hut contradic¬ 

tory, the Court is entitled to select the one which is in 
conformity with reason and convenience 

(5) Where a rule is ambiguous or uncertain the Court construes 

it reasonably. 

16 ) Where there is no rule, the Court decides according to the 
rule of justice, equity ami good conscience. 

(7) The Court always gives effect to the jailicv of the Legis¬ 

lature paying due regard to its behests. 

(8) No rule, however sacred, is enforced if it is opposed to 

public morality. 

(9) hi construing tin. standard texts, the Court considers what 

is mandatory, and therefore legally enforceable, and whit 
is merely monitory and therefore not legally enforceable. 

(10) In administering the law the Court pays due regard to 

consistency assuming the body of law. so far as possible, 
to be consistent with itself. 

fll) A well-established usage overrides the written law. 

(12) In giving effect to legal presumptions it pavs due regard 

to the altered conditions of the present day. 

(13) In construing deeds and bequests, the Court assumes what 

was tacitly and necessarily implied 

(14) Transactions prejudicing natural heirs must he supported 

bv cogent reason and evidence. 

(15) In all acts the Court presumes in favour of legality and 
morality. 

(10) Where a legal precept is not wholly applicable, subject to 
the other rules, it applies it by analogy. 

The concrete exemplification of these rules will be found in the 
ensuing commentary. 

280. Who are Hindus? —In the first place Hindu Law applies to 
Hindus. Hut who are the Hindus? This is b\ no means an idle question, 
for beyond a certain number who observe the correct rituals of 
Hinduism an ever-diminishing class—there remain the vast bodv 
of those who. though owing no allegiance to any other revealed 
religion, do not conform to the tenets of Hinduism and would, if the 
question were submitted to the judgment of the orthodox, he voted 
as non-descript out-castes. Hut in the eye of law these might he as 
good Hindus as any. The term ‘ Hindu ’ is of comparatively recent 
orgin (§71) and the tenets of Hinduism are uncertain and ill-defined. 
Like Judaism, Hinduism is not a proselytizing creed. A Hindu, like 


(li) Vedamyaga v. Vedatumal >7 M. 591; Vedammal v. Vcdanayaga, 31 M. 100. 
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a poet, is uascitcr non fit. If he is sprung out of any of the twice-born 
people then he is unquestionably a Hindu: hut. otherwise, lie may be a 
Hindu nevertheless. The true test of Hinduism now implies the 
obsei vance of caste, the worship of a Hindu deity and the paying of 
homage to brahmins who are the hierophants of that religion. The 
ceremonial observance of the Hindu fasts and feasts is another index. 
With the decline of brahminical influence these symbols have been 
shorn of their support and the Hindu has ceased to believe in them, 
hot because his belief has undergone a change, but because the narcotic 
that produced the symptom has lost its potency. 

281. It has already been stated that the term Hindu was originally 
a mere geographical expression (§ 71V Its present meaning is still 
vague since it comprises not only those who are Hindus by religion 
bill also those w'ho, though Hindu by race, do not subscribe to the 
doctrine of Hinduism and are in fact Hindu dissenters; while Hindu Law 
may' apply to yet another class who do not follow Hindu religion 
at all and may, indeed, he converts to an antagonistic creed, such 
as Christianity or Mahomcdanism Considered as religion Hinduism 
is lather a system than a creed. It has no dogma or articles ol faith. 
A man may he a Theisl or Atheist, he may believe m Krishna or Comte: 
he will continue to be a Hindu if he was born one. “ Hinduism in¬ 
cludes a fluctuating mass of beliefs, opinions, usages and observances, 
social and religious ideas, the exact details of which it is impossible 
to reduce to anything like order, and in the most divers aspects of 
which it is impossible to recognize anything that is common. A belief 
in the superiority of brahmins, veneration for the cow, and respect 
tor the distribution of castes are the elements of Hinduism, which 
are generally recognized as fundamental. l»ut each one of these has 
been rejected, or is rejected by tribes, castes or sects whose title to 
be included amongst Hindus is not denied. 

282. So long as the lamps of orthodoxy were kept well trimmed 
by its creatures, the Hindu Kings, the wildest and most puerile cere¬ 
monials found complaisant observers—for to cease to observe them 
was to cease to be accredited a Hindu, and meant the forfeiture of 
all civic rights and the fate of a social outlaw, but with Hinduism 
left to justify its existence upon its own merits, its dissolving forces 
set to work, and now Hinduism is in reality a mere name —Vox 
f'ra'tcria niliil. People may be diametrically opposed to each other 
m their ceremonial observances and bitterly scornful of each other’s 
caste and social status, and still be good Hindus. 

283. So it was said in a case the decision in w'liich was confirmed 
by the Privy Council: "The Hindu religion is marvellously catholic 
and clastic. Its theology is marked by eclecticism and tolerance and 
almost unlimited freedom of private worship. Its social code is much 
more stringent, but amongst its different castes and sections, exhibits 
wide diversity of practice. No trait is more marked of Hindu society 
in general than its horror of using the meat of the cow. Yet the 
Chamars who profess Hinduism, but who eat beef and the meat of 

(12) N. W. P. Census Report 1891, Pt. I, § 173, p. 192. 
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dead animals, are however low in the scale, included within its pale. 
It is easier to say who are not Hindus, and practically the separation 
of Hindus from non->Hindus is not a matter of much difficulty. The 
people know the difference well and can easily tell who arc Hindus, 
and who are not.’Tn) 

284. Hinduism unlike the Hewer faiths, such as Buddhism, 
Christianity and the Islam, is not a brotherhood hut a purely indivi¬ 
dualistic creed. All Hindus were primarily divided into four castes 
the genesis of which has already been given (§§ (>0-70). Of these the 
Brahmins who were the priests, the Kshatrivas who were the warriors, 
the Vaishyas who were the traders and the Shudras who were 
relegated to the servile class were its main primary divisions, since 
multiplied into innumerable secondary castes, which the Shastras, 
however, do not recognize. 

285. Out of the four primary castes, the first three were classed 
as Dwijas or the twice-born, and the last, Shudras, who though 
Hindus, were not entitled to that privilege. All were enjoined certain 
duties which in the original conception of Hindu society were un¬ 
changeable. The elaborate rules which hound the twice-born have long 
since ceased to he operative with the liberalizing forces created by 
the advent of the Mahomedan rule and strengthened by its suppres¬ 
sion by the British rule which has almost completely destroyed the 
artificial barrier which held together the Hindu society. Even those 
who nominally remain within the vinculum of Hinduism have long 
since ceased to practise its observances. The tests by which Manu 
judged of Hinduism have ceased to apply. The sovereign who was 
the defender of the Hindu faith has long since vanished from the land. 
His ordinances to preserve the ideal of Hinduism have become mute 
with the political subjugation of the country by professors of an alien 
creed. What remains of Hinduism is but a name. And that name 
has now found a fresh attribute. 

As such, a Hindu may follow the conventional creed or he may 
not. Law still treats and regards him a Hindu, if he is acknowledged 
to be a Hindu, because he has sprang from a Hindu stock and has 
by his conduct or course of life not become allied to another essentially 
non-Hindu faith. 

286. Essence of Hinduism. —Though Hinduism possesses no for¬ 
mula which distinguishes its creed from the other revealed religions, 
and though its catholicity has ushered into its fold the more divergent 
and heterodox faiths, still there are some elements more or less 
essential in which Hinduism with all its family members ordinarily 
agree. These are belief in (1) the unity of Godhead, (2) Maya, (3) 
Pantheism, (4) the doctrine of Karm, ami ^5) its consequent pessimism. 
All Hindu speculation centred round these subjects which afford a 
key to the many dogmas and beliefs which, to the mind of an out¬ 
sider, present a maze of bewildering confusion of ideas, theories and 
rituals between whom there seems to be nothing in common. But 

(13) Bhagowan Koer v. Bose , 31 L. 11 (15) P. (J. 
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a close examination of them all reveals their essential unity on these 
live points of which a succinct account only will he here attempted. 

287. The first article of Hindu faith is that “God is one without 
a second.” Hinduism at heart is purely monotheis¬ 
ms Unity of God- tic, though it is difiicult to discoier it through 
Head. the thick inciustation of superstition and the 

corrupting influence of caste with its distinct 


llut though God is one lie brings Himself nearer to man in His 
incarnations or Avtars which present to man the mail} and varied 
phases of the divine energy. This accounts for the seeming in¬ 
congruity between the pure spirit and its incaranate actions. 

288. Belief in Maya , (, t) which is the illusion In virtue of which one 


< > ® ,e ,n aya - ant j as ,ii s ti nc t from the Supreme spirit is the 

second feature of Hinduism. The doctrine was adopted into the 
Sankhya philosophy of Kapil and has become the corner-stone of all 
oriental thought. The Hindus believe that this universe is an emana¬ 
tion of the self-emanant God; that as the snail comes out of the 
shell and can withdraw itself at will from sight, so the universe has 
come out from God and He can withdraw it into Himself. And as 
(iod is spirit, intangible and imperceptible, so is the Universe. The 
things we see are not what they seem. It is a mere illusion that 
we consider them as material and something different from Him. It 
is all Maya or illusion. True wisdom consists in realizing the oneness 
of .ill things with God and when this is done one realizes the identity 
of one’s own self with the Universe which is the play or sport of 
God. lie was tired of being alone and so created the world for his 
own amusement. All the pains and miseries of life are mere illusions 
which deceive one into imagining oneself to be something different 
fiom God. The best way to overcome this illusion is to realize by 
meditation the identity of one’s soul with God. When that state 
is reached the mind loses all other consciousness. The best prepara¬ 
tion for this state of mental beatitude is to cultivate indifference to 
pleasure and pain, heat and cold, hunger and thirst, day and night, 
self and the world. A life of inaction is the noblest that man can 
live; and a life without thought, is the only life free from the 
worldly illusions. Life has no meaning. It has no goal. Therefore, 
it is an evil and the sooner it is got rid of the better, since by its 
illusory attractions it keeps the soul away from God. 

289. Maya leads to Pantheism, and it is another doctrine of 
Hinduism. In fact the two doctrines are really 
(3) Pantheism. parts and parcel of the same dogma of Hindu 

Philosophy, of which another fine llower is the 
doctrine of Karin, (, * > pre-destination, or fate. 


considers the unreal universe as really existent 


(*4) Lit. Deceit, fraud, trickery, a (15) Lit. Action, work, deed—thence 
device, an artifice—thence a phantom, the result of such action, etc. 
illusion, or an illusory image. 
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290. This doctrine of fate which is an integral part of Hindu 

... I<K „ Philosophy lias equally found favour with all 

^ arm ‘ oriental speculation. It is the Kismat of the Sufis. 

The essence of this dogma lies in the statement that man’s future is 
pre-arranged by the Deity and that he cannot alter his recorded des¬ 
tiny. Exertion is therefore useless, if not a profane interference with 
divine dispensation. This bowing to Kate paralyzes effort, and 
accounts for the many otherwise inexplicable turns in the political 
history of this country. Of late the people have commenced to put 
forth exertion in spite of their beliefs; but the inexorable doctrine 
still remains to neutralize effort and put a pause upon their exertion. 

These four-fold beliefs ma\ be said to underlie all forms and sects 
and offshoots of Hinduism and they are the binding dogmas of that 
creed or system. 

291. Another distinguishing feature of Hinduism is its prevailing 

. . pessimism. All Hindu Philosophy is pessimistic 

( ) wumiim. (§ 2K6) and it tinctures their religious belief. 
Time is divided into four ages. The first age called the Sattya Yug was 
the golden age of truth and virtue, the second {Dina par) and the third 
{Treta) ages were those in which those qualities gradually diminished but 
nothing comparable to the extent they have in the present age (Kal Yug) 
which is the age of lying and deceit, vice and infidelity As these four 
ages of the world were pre-ordained, there is no help for it but to endure 
the present life with all its unhappiness and coarse brutality. All this 
is typified by the fable that in the Sattya Yug Dhann stood upon four 
legs. In each successive age its one prop was removed till it has now 
to support itself upon only a single leg. 

292. Present-day Hindus. —The subject of practical Hinduism may 
be presented in the following order: (1) those who follow the 
Orthodox creed; (2) those who without following it .ire still classed 
as Hindus; (3) those who have been admitted into another creed; 
and (4) those who follow the Hindu Law without following the Hindu 
religion. 

293. The first class presents comparatively little difficulty. Per- 

(l) Orthodox sons born of the first three castes still remain 

Hindus. Hindus, whatever may be their caste or status. 

The fact that an issue of an irregular alliance has forfeited his caste 
is no blot on his Hinduism, since the forfeiture of one’s caste does 
no longer entail its pristine penalties (§ 379). But the following 
ceremonies are still in vogue both amOngst orthodox and reformed 
Hindus. (l6) On the birth of a child a Brahmin is called in to note the 
time of the birth, prepare its horoscope and forecast its future. Manu 
says that the name-giving ceremony should be performed on the 10th 
or 12th day after birth “ or on some fortunate day of the moon, at 
a lucky hour, and under the influence of a star with good qualities.”^ 


( 16 ) The ceremonies mentioned in of its head (if male) with a lock of hail 

Manu ii -27 are now obsolete, except the lett on it, which is still customary, 

severance of the umbilical cord, which ( 17 ) Manu, ii- 30 . 
is of course necessary and the tonsure 
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The name should he a compound name consisting of two parts each 
bearing a meaning according to the caste. That of a Brahmin—first 
part, holiness—the second part, prosperity. That of a Kshatriya—first 
part, power—the second part, preservation. That of a Vaishya—first 
part, wealth—the second part, nourishment. That of a Shudra—first 
part, contempt—the second part, humble attendance. (,8 > ‘‘ The names 

of women should be agreeable, soft, clear, captivating the fancy, 
auspicious, ending in long vowels, res* inbling words of “ benediction.” f,o) 
Hut these arc counsels of perfection. The names of Hindus now 
follow no fixed rule. They are usually coupled with the name of a god 
or goddess anil it has no reference to caste, since a Shiva Prasad <-°) 
or Ram Autar, GO may as much be a Brahmin as a Shudra, and so 
while the suffix “ Sinha ” GO is usuallv found added to the name of a 
Kshatriya, it is not his sole monopoly. The modern trend of Hindu 
society is in the direction of unification The levelling influence of 
western education has destroyed the acute feeling about caste and the 
education of the masses is tending to uplift the lower classes in the 
social scale. The conferral of a Hindu name has consequently no 
meaning beyond the fact that its bearer is or was a Hindu, since, even 
Hindu converts to Christianity at times prefer to retain their old names. 

294. Taking first the Hwijas or twice-born for whom the sacred 
books were written, the orthodox Hindu is enjoined to perform the 
following sixteen ceremonies:— 

Table of the sixteen .Situstrie Cereoionit s. 


No I Ceremony 


1 Garhhadhau 

2 j Punsawan 


| Nature Remarks 

! Ceremony before conception, perfoimcd 
on the bride attaining puberty. 

I t ereinon> loi the birth of a male issue 


3 | Simanl 

j 

4 , Jat Kami 

! 

5 | Namkarn 


j “ Birth-ceremony,’’ to be performed im- 
! mediately on dclnery and before se- 
i verancc of the umbilical cord. 


Naming-ceremony, performed on the 
toth, nth, or 12th day. 


Ordinarily perfor¬ 
med on the 12th 
day. 


(tK) Manu, ii-ji, 32. (21) Lit. “Incarnation of the God 

(19) IK ii-33. Ram.” 

(20) Lit. "Gift of the God Shiva." (22) Lit. "Lion." 
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No. 

Ceremony. 

Nature 

Remarks. 

6 

I Nishkraman 

The ceremony of presenting the boy to 
the Sun, to be performed in the 4th 
month. 


1 

1 Annprasluui 

1 qWIIU’T 

Ceremony of taking food performed til 
the 6th month 

. 

s 

^ Chuda 

Tonsure, by shaving olif the head, ex¬ 
cept a tuft of hair in the centre which 
is the ihoti or pigtail of the Hindu, 
performed according to family custom. 

. 

y 1 Upnuyan 

Lit “carrying near the Guru”; the 
thread-ceremony performed by— 

(1) Biahmins, 8-16 years. 

(2) Ksbatriya, n-.2 years 
(j) Vaisya, 12-24 years. 

Popularly called 
“ Munj." May be 
performed a s 
early as the 5th 
year. 

lo 

' Mahanatnni Vrat 


Obsolete. 


| ^Tsnn^t w 

i 


11 

| Mahav rat 




| ire raft 



12 

1 

Upamshad Vrat 







«3 

Godan Vrat (also 
called Keshant). 







14 

Samavartan . . 

*T 

Home coming ceremony performed on 
return from the Guru. 

Now performed 
at the same time 
as the thread- 
ceremony. 

15 

Vi vali 

Marriage. 



faqre 


.... 

16 

Shradh 

The obsequies 



*1* 

1 

| 
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295. Of these the only ceremonies now important are: (1) 
tonsure, (2) thread, and (3) marriage. The outward marks of Hindu¬ 
ism are a sandal, saffron or any coloured mark on the foreln id, the 
pigtail and the sacred thread. Hindus also used to wear a turban and 
a loose coat which distinguished them from the non-Hindus. l’>ut none 
of these ceremonies or symbols apply to the Shudras whose Hinduism 
is to he judged from an altogether different test. 

296. The difference between the different caste- of the Hindus i- 

great hut for the purpose of law it is immaterial, 
Shudra*. inasmuch as all the three regenerate castes are 

equally subject to the same rules Itut the case 
of Shudras is different, both because the Sanskrit texts are not primarily 
addressed to them as also because, being free from the rigid super¬ 
vision of the priest, their customs had a free scope for development. 
Consequently, ceremonies which might suffice to validate a Shudra 
adoption or marriage do not necessarily have that effect in the case of 
a Dwija, and so while the illegitimate son of a Shudra is an heir, that 
of a Dwija is no heir at all. Considerable latitude still exists as regards 
intercaste marriages amongst Shudras amongst whom divorce and re¬ 
marriage of women are customary and common. 

Jt is therefore, often a question of some importance as it is one 
of some nicety, whether a person is a Dwija or a Shudra. 

297. The following are some of the recognized tests by which 
a Shudra may be known:—- 

(,1) The Shudras bury their dead. They do nut ordinarily 
burn them. 

(2) They do not don the sacred thread. 

(3) Inter-caste marriages amongst them are customary. 

(4) Divorces are common amongst them, and even a woman 

may divorce her husband, and marry another. But this 
is not encouraged though it is tolerated, and the second 
husband is mulcted in costs of the marriage of the bereaved 
husband who is thereupon compelled to give a “ Marti 
Jiti” feast, which means that the woman is dead to her 
previous husband and become alive to her new one. 

(5) Brahmins, as a rule, do not officiate at their marriages. 

(o) Their caste occupations are menial and manual. 

(7) Their gods belong to a lower order and stand outside the 

Hindu pantheon. 

(8) They eat the forbidden flesh, such as the flesh of fowls, 

and domestic pigs, while the lowest of them eat even 
beef. 

(9) Their men do not stamp marks of sandal or saffron upon then- 

temples. 
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(10) They are so regarded by the general Hindu community. 

As already observed these criteria have now lost much of their value 
by reason of the general social upheaval now proceeding in Hindu society and 
the removal of all social barriers created by old religion. All the same 
they cannot lie altogether ignoied in judging of the status of a Hindu. Some 
well-known castes have aheady been the subj'ect of judicial decisions. For 
instance, the Kayasths of Bengal have been held to be Shudras/-'^ though 
some of their leaders lav claim to be Kshatrnas. 


298. Outside this class stand an ever growing class of Hindus who 
11 \ ka l j u' j have broken themselves off from the orthodox prac- 
' e m us. |i ces „f their forbears and adopted a new mode of 

living in conformity with the pressure of western education and ideas. 
They are the reformed Hindus of varying degrees—those who have been 
educated in Kurojje and who ujion return affect a life in conformity with 
that which they have become accustomed to. those who have been brought 
up in Missionary schools anti have, consequently, imbibed the spirit of free 
Christianity, and those who have east off irksome and irrational conventions. 
They are the product »f India in transition. They wear no sacred thread 
nor maintain a pigtail They eat at all hands and despise the ordinances 
which have treated the caste--believing as they do in equality anti universal 
brotherhood These people consequently respond to no usual test of 
Hinduism, and the only usi applicabh* t<> them is. whether they call 
themsehes Hindus, and by the letcnlioii of their Hindu names, manners, 
and customs and by the general <>r substantial conformity to its usages, 
they pass as such It may be that .ill these elements .ire yyanting but 
the true criterion in such imscs is. whether being born in a family which 
was or passed as ,i Hindu family, there has been conversion to an\ 
antagonistic noti-Umdr icye.dcd religion. 


299. Outcast Hindus. —t aste is an integral part of the Hindu 
religion and the Shaqras enjoin the forfeiture of all civil rights \\ith the 
deprivation ol caste Hut the Caste Disabilities Removal Act passed in 
1S50 has repealed all such tests and usages as have that effect- -the result 
being that the forfeiture of one’s caste noyy no longer entails any of its 
prescribed civil disabilities and an out-caste Hindu is in the eye of the law 
as good a Hindu as one who has ne\ei lost his caste.*-’ 4 * 


300. Illegitimate Children of Hindus. Hindu Law makes no dis¬ 
tinction hetyveen the legitimate and illegitimate children of Hindu 
pa*-cnts/- , * ) or even where one of them is a Hindu and the other non- 
Hindu, provided they are brought up and received as Hindus. (,) 


301. The same rule applies equally to children of mixed parentage. 

In a case finally decided by the Privy Council in 1H61 
Children of Mixed t j K . ( j nestl ,, n ;ir ,, se as to the status of the two Soils 
named Ram Prasad and Thakur Ram, of an Knglish- 
man by name Hughes by bis native mistress, a Brahmin married woman. 


(23) Raj Coouiar \ ihs.srssur, 10 ('. 
688. 

(24) S. 290; Samaria v. Rhularya, 54 
I. C. (Pat.) 820; Ma Yail v Mount/ 


Chit, 42 \f. L. J. 193 P. C. reversing O. 
A 10 Hur. L. T 194, 37 I. C. 780. 

(25) Ramkumari, (In re), 18 C. 2(14. 
(1) Myna Rayec v Ootaram, 8 M. I. 
A 400; Lingappa v. Hsudasan, 27 M. 13. 
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who lived apart from her husband in adultery with Hughes, who had 
in keeping another Hindu woman by whom he had three sons named Maya 
Ram, Chandu 1-al and Uttar Ram. To all these five sons Hughes bequea¬ 
thed his estate in equal shares. The five brothers lived as an united 
family One of them Thakur Rain having died intestate his step-brothei 
Chandu 1-al took possession of all his property including the one-fifth which 
he had inherited under his father’s will. whereujMin his full brother 
Ram Prasad sued him for that share which iie could only get 

bv survivorship, which raised the question whether the five brothers 
were Hindus and if so co-parceners in their f.-thei’x estate which 
alone could give to Rant Prasad his full brother's share by 

survivorship. The Courts in Indii considered them to be Hindus 
and this view was approved by the Privy Council*’) who observed: “ They 
were not an united Hindu family in the ordinary sense in which that term 
is used by the text-writers on the Hindu I-aw : a family of which the father 
was, in his lifetime, the head, and the sons in a sense parceners by birth, 
by an inchoate though alterable title; but they were sons of a Christian 
father by different Hindu mothers, constituting themselves parceners in the 
enjoyment of their property after the manner of a Hindu joint family. On 
the death of each, his lineal heirs representing their parent, would, by the 
effect of the agreement, enter into that partnership; collaterals, however 
could not so enter by succession, unless the Hindu I-aw gave in the case 
under consideration, a right of inheritance also to collaterals The parties’ 
could not by their agreement give new rights of succession to themselves 01 
their heirs unknown to the law The law of survivorship, which is the 
consequence of such a partnership amongst Hindus, would come in only on 
failure of the heirs 

302 In this case there is nothing to show that the brothers had em¬ 
braced Christianity which was the religion of their father, hut even if they 
had it would not have necessarily made any difference in the decision. As 
their Lordships observed in another case *' The profression of Christianity 
releases the convert from the trammels of Hindu I-aw, hut it does not of 
necessity involve any change of the rights or relations of the convert in mat¬ 
ters with which Christianity has no concern, such as his rights and interests 
in and his [lowers over property. The convert, though not hound as to 
such matters, either by the Hindu Law. or hv any other positive law, may 
l>v his course of conduct, after his conversion, have shown by what law he 
intended to be governed as to these matters He may have done so either 
by attaching himself to a class which, as to these matters, has adopted and 
acted upon some particular law. or by having himself observed some family 
usage or custom; ami nothing can surely be more just than that the rights 
and interests in his property, and his [lowers over it should he governed by 
the law which he has adopted, or the rules which he has observed.’** 3 4 '* 
Then referring to the Native Christians, they went on to add: “Some 
adhere to the Hindu customs and usages as to property'; others re¬ 
tain those customs and usages in a modified form; and others again have 
wholly abandoned those customs and usages, and adopted different rules 
and laws as to their property.”*’* To the last class belong the class known 


(3) Myna Bayce v. Ootoram, 8 M. I. 195 (239, 240). 

A 400 (420). (5) Abraham v. Abraham. 9 \f. I. A. 

(4) Abraham Abraham, 9 M. I, A 195 (241), 
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as the East Tndians (6 > who in all things follow the usages and customs of 
the European residents here. Then, upon the evidence their Lordships held 
that the Abrahams, though Giristians. had continued to retain their Hindu 
Law even upon their conversion This case is instructive for it shows that 
the mere assumption of the European name is not conclusive of the matter. 
An extreme case of this sort is presented by the Khojas who are Hindus 
by origin, converted to Mahomedanism some centuries ago. but who still 
retain their Hindu Law of inheritance / 71 These cases show that a family 
ceasing to be Hindu in religion mav still eniov its property under Hindu 
Law / 81 ' 


303. But as has been pointed out. these cases are only authorities for 
the proposition that a Hindu convert to Christianity may continue to follow’ 
his old laws, customs and usages which are not inconsistent with his new 
religion. As Wilson. J . observed: "We do not suppose the law could 
permit native convert® (if one can imagine their desiring such a thing) to 
choose for themselves *ome marriage law wholly repugnant to Christian 
ideas—converts f.orn Hinduism, for instance, to retain their former right 
to marry more wives than one, or converts from Mahomedanism their 
former freedom of divorce 

304. The following rules may then be deduced from these cases: 
(1) That Hindu Law applies not only to those who are Hindus, strictly 
so called but also to those who though not following the Shastric rituals 
still conform to some of its outward forms. (2) That even those who have 
become converted from Hinduism t>> another religion, such as Maho¬ 
medanism or Christianity, may still continue to retain their old law. 
customs ami usages provided they arc not repugnant to their new reli¬ 
gion. (3) Lapses from orthodoxy do not imply abandonment of Hindu 
Law. 

305. It has been stated before that the Hindus arc divided into four 
The Four Castes castes, the first three being Lhvijas or twice-born and 

the last the lowest, being the Shudras (§ 212). It 
has also been observed that the question whether a person belongs to any ot 
the three regenerate castes is. for all legal purposes, immaterial as the 
Shastras were written for and equally appl> to all Their serfs and slaves 
wore originally classed as Shudras hut in the evolution of Hindu society 
the aboriginal tribes became absorbed into Hinduism and these became 
also classed as Shudras. Some of them retained many of their old usages, 
while other*- became so entirely assimilated to the new' civilisation that 
they gave up. and in course of time lost all vestiges of their pristine cus¬ 
toms. Ihese became crystallised into distinct castes, and in course of 
time they naturally commenced to assert their claim to a higher place in 
the Hindu theocracy. As many of their memlxMS had assisted their Aryan 
masters in the subjugation of the country, they naturally laid claim to and 
were freely admitted into the Kshatriya or warrior caste, while others 
whose claims were not so admitted still considered themselves entitled to be 
classed as such. Similarly, those members of the Shiulra caste wlio 


(6) Abraham v. Abraham, 9 M. I A. 
195 ( 240 .. 

(7) Rahimat Bai v. Hirbai, 3 B. .*4; 
Abdul Cadur v. Turner, 9 B. 158 (162). 

(8) Sri Gajapathi v. Sri Gajapatlu, 14 


y B. C.; Lopes v. Lopes, 12 C. 706 
(722); Gho.sal v. Ghosal, 31 II. 25 (31), 
dissenting from Tellis v. Saldanha, 10 
M. 69. 


( 9 ) Lopes v. Lopes, 12 C. 706 ( 722 ). 
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prospered in trade, commenced to lay claim to he Vaishyas, and >n tins 
way there arose new castes whose claim to higher status has been made for 
centuries but which has not been admitted by the popular opinion of the 
community. But the confusion so caused has led some puritanical priests 
to even deny the existence of pure Kshatriyas and V'aishyas. hut there is 
no justification for this assumption, and the Courts revogni/c the existence 
of the four-fold classification of Hindu society,* 1 " 5 wlfib* the existence of 
the Kshatriyas has been vindicated b\ the highest Court of Appeal.*"'* But 
while there can he no doubt about the existence of the four castes at the 
present day, the question which often exercises the Courts in not so much of 
their existence as ot the allocation of a family or person to any of them. This 
difficulty is further enhanced by the springing into existence of persons of 
mixed descent. Originally, these gave no trouble as the caste rules were 
then not so rigid. But as the caste rules became i r on hound and the lapses 
from caste exclusiveness more frequent, there aiose the problem how to 
reconcile these two cross and antagonistic currents. In their quandary the 
Courts have cut the gordian knot by formulating for their own guidance a 
few working rules which though not inflexible, have become invariable 
guides in the determination of such cases. These are— (») what they think 
of themselves and (it) what others think of them. So the question arising 
as to the caste of an illegitimate son of a Kshatriva by a Shudra woman the 
Privy Council put the question to that test and held him to he above the 
Shudra.In a similar case in Madras it was found that such people 
form a distinct intermediate caste called the Ugra,* ,a5 higher than that of 
the mother and lower than that of the father.* 1 -* 5 

306. The question is essentially one of opinion. As Chandavarkar. J., 
pointed out, the membership of a caste is like the membership of a club, 
with the only difference that entry into one is by birth, while entry into the 
other is by election. Rut the members of the one as of the other, are free 
to continue in membership or leave it: “The caste is as much a voluntary 
association as a club—the one can frame rules for its guidance and revoke 
them and make fresh rules as well as the other. It is equally within the 
power of a club to admit into its fold men not horn in it as it is within the 
power of a club to admit any one it likes as its member. To hold that the 
membership of a caste is determined by birth is to hold that the caste can¬ 
not, if it likes, mix with another caste and form both into one caste. That 
would he striking at the very root of caste autonomy.”*" 55 

307. Tests for Determining Status. —Whenever it is necessary to 
ascertain the relative position of a caste in the social order the following 
tests would appear to afford some basis for decision:— 

(1) Intermarriage between the two castes .—If both are sub-castes of 
a single caste then men of the higher caste would take wives from the 
lower, hut not idee versa. 


(10) Ambabai v. Govind, 23 13. 257 
1?) V Chuoturya v. Sahub Purhulad 

7 M. I. A. 18 (46, 47), where ihc ques¬ 
tion is discussed at some length. 

(11) Chuoturya v. Sahub Purhulad 
\v«. 7 M. I. A. 18 (46-48). 

(1 2 ) Chuoturya v. Sahub Purhulad, 7 
M. I. A. 18 (48) ; Brindavana v. Radha- 
'"««», 12 M. 72 (78). 

(M) So mentioned in Yarinavalkya 


(Mandlik, p. 173 ). 

(14) Brindavana v. Radhamam, 12 M. 
72 (78, 7q) ; Jwala Singh v Sardar, 41 
A. 629. 

(15) Nathu v. Keshan’jt, 26 B. 174 
(186, 187), following Advocate-General v. 
Devakar, 11 13. 185 and Vengamuthu v. 
Pandavcsieara, 6 M. 151, dissenting from 
contra in Jaganath v. Akali Passia. 2\ C. 
463. 




208 


THK HINDI' C ODE 


[S. 1. 


(2) hitcnimimj.- Persons of the higher caste interdine amongst them¬ 
selves. They will take food cooked In one a degree lower in caste, provided 
the meal is cooked m clarified butter. 

(3) Taking water —Higher castes will drink water touched even by 
Shudras provided they belong to the well-known servile castes, such as Ahirs, 
Kaots, Xais I barbers) and Kunbis. If the castes be lower still, the twice- 
born will not drink water touched b\ them. 

(4) Certain Shudras, though Hindus, are treated as untouchables — 
These belong to the well-known depressed classes of Chamars, called 
Pariahs in the Madras Presidency. Mahars, Mehtars (sweepers), also 
called I-allhegis in Northern India 

(5) In judging of the relative position of castes it is useless to 
examine witnesses of a rival ca*»te, as each caste considers itself stiperior 
to the other. 

( 6 ) The opinion of the Shastris is of the least value as the Shastric 
rules have long since become obsolete and no Hindu of the present day can 
pass that t.-st. 

Though out of the four castes numerous castes and sub-castes have 
sprung up, the Smritis still rccogm/e onl\ the 4 original castes, and as 
they draw the broad division between the Dzoijas and the Shudras. there 
being one law for the former and another for the latter, the question 
whether A person belonging to any of the 3,000 castes or sub-castes is a 
Pvvija or not is often one of great practicality, though it'is In no means 
always easy of solution As affording some help to the solution of this 
question the Ethnographic Appendices to the Census of India published in 
1°03 trace the history of the following castes:-- 


Caste. 

Clawed as 

Authority 

Caste. 

| Classed as 

Authority. 

Jat 

Kshatriyas 

F.lhnogra- 

Hhdls 

Shudras 

... 162-164 



pic App., 

Khangar 


165 



p. 74 

Rai-Khan- 


166 

Rajput 

Do. 

81-84 

gars. 



Prabhu 

Twice-born, of 

86-91 

Chamai 


167-175 


Kshatrya origin. 


Bhhan 


176-180 

Marathas 

Better class as 

92-100 

Bagoli 


181-184 


Kshatriyas rest 


Ba dya 


185-187 


as Shudras being 


Bengal Brah¬ 

1 

: 188-197 


Kunbis. 


man 



Nayar 

Twice-born, b u t 

131-140 

Khasi 


' 198-200 


I doubtful. 


Limbu 


201-206 

Izhavas 

1 

11-142 

Augamn 


< 207-210 

Santa] 


143-148 

Aos 


211-213 

Bhunioj 


149-154 

Wa 


! 214-221 

Munda 


155-161 

l-uihei, . . 


; 222-229 


308. The Courts have adjudicated ujion the position of several castes 
K . in the Hindu system. Thus for instance, the Bengali 

® Kavasths though claiming to be Kshatnyas< l6) have 

been held to be Shudras. (, 7 ) The same view has been taken of the Kayasths 


( ib) Sarkar’s Adoption, f^rnl Ed.), ( 17 ) A sit a Molmn v. Nirode Mohun, 20 

419 -c, 41 g-d. C. W. N. 901 . 
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of Behar, but who have latterly been held to be Kshatrivas.f ,8) 

Tn so holding Field, J., pointed out that the question was not 

one of origin or pedigree but one which depended upon popular recogni¬ 
tion and observance of the ceremonial prescribed for the twice-lxim Such 
was the view of Babu Shyama Charan Sarkar who in his Vyvastha Darpan, 
explained that while the Kayasths were, according to the preponderance of 
authorities, of Kshatriya origin, they had become degenerate since several 
centuries by giving up their surname of “Varma” ami taking to “Das” 
appropriate to the servile class, and by not jx'rforming the thread cere¬ 
mony characteristic of the Dwijas (,o) But Mahmud. J.. was inclined to 
doubt this view' so far as regards the twelve castes of Kayasths of the 
United Provinces*-* 0 ’ though he confessed that the authorities were against 
his view. He appears, however, to have been iinpiessed by the fact that 
Kayasths constitute the literary caste amongst Hindus: but caste is scarce¬ 
ly based upm the modern notion of literacy and social status, though, as 
previous!) remarked, these fails are slowl) and silently undermining the 
old harriers But, as observed bv a Census officer, the test of social pre¬ 
eminence as a guide to grading the castes is impracticable <•*'’ 

309 The I.ingayats have been held to be Shudras.*--’) Similarly, the 
J’rabhus who corresjamd to the Kaiasths of the Mahratta country claim 
to belong to the Kshatriwi caste*but their claim does not appear to have 
been ever judicially recognized. 

310. The I.ingayats stand ujxm the same footing, though they now lay 
Lin a at* claim to belong to the caste of Yaishyas and though, 

■ngaya *. as observed 1)) Wcstrupp, C. J., “during the present 

century some of the more wealthy and educated members of the l.ingayat 
caste have, as it advanced in prosperity, manifested a desire to’ elevate it, 
and by endeavouring to get rid of practices which are badges of the 
Shudra tribe, to raise the caste from that class into the next, vis., 
Yaishvas."*--*’ The learned Chief Justice went on, however, to add: “ But 
it is an impossible task for a Hindu to rise from the class whether it be 
Kshatriya. Vaishya or Shudra. in which he was born, to any class above 
it.” This is, however, only true in an ideal state of society, for, in practice 
castes are continually rising m the social scale, and there are several 
castes among Shudras which are now classed as of the twice-born ( §§ 67. 
344-348). But so far as the l.ingavats are concerned, their efforts to rise to 
the Vaishya caste have hitherto failed for they have been treated as Shudras 
in several cases decided at periodical intervals. (j s! 

The I.ingayats are a heretical sect and are not subject to the Brahmini- 
cal laws. They are numerous in the Bombay Presidency and a few of them 
live in the Madras Presidenc). The founder of their sect was one Basava 


(18) Raj Coomar \. Bissessur, 10 C. 688 
(693-696) J doubted per Mahmoud, J. in 
Iulsi Ram v. Bchart Lai, 12 A. 328 (334); 
Isioari Prasad v. Rat Hari, b l’at. 50(1; 
Rajendra Prasad \. Copal Prasad. 7 Pal. 
-245 (251, 252), g Pat. 1,. J. 123, (in 
which Kayasths wen- held to he K>ha- 
Iriyas). 

(19) Vyvasthadarpan, (3rd F.d.), p. 549 
et seq 

(20) 'Tutshi Ram v. Behari Lai, 12 A. 
328 ( 334 ). 


(2T) Cited in Virasangappa v. Rudrap- 
pa, 8 M. 440 (444). 

(22) Steele’s Law of Caste, (1st Ed.), 
95, 100; Copal v. Hanmant, 3 B. 273 
(282). 

(23) Steele’s Law of Caste, 89. 

(24) Copal v. Hanmant, 3 B. 273 (283). 

(25) Gopal v. Hanmant, 3 B. 273 (283) ; 
followed in Somasekhararaja v. Subha- 
dramaji, 6 B. 524 (526); Basava v. Lin- 
gangauda, 19 B. 428 (465); Fokirgmdo 
v. Ganji, 22 B. 277: Virasangappo v. Rud- 
rappa, 8 M. 440 ( 450 ). 
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(A.D. 1100-1160) in the twelfth century who abolished caste and other 
Brahminical observances. Any Hindu may become a Lingayat. {l) 

311. The religion of the Sikhs^ was founded by Nanak, a Kshatriya 
Sikhism who was bom in Lahore in the year 1469. His aim 

was to reconcile and unite the two great religions 
then prevalent in India, namely, Hinduism and the Islam. In order to 
achieve this purpose he recognized the divinity of the Hindu deities as also 
the claim of Mahomed to be the sole accredited prophet of God. His 
disciple Gohind Sing gave a political turn to the faith, and wielded the Sikhs 
into a fighting race by making them take a vow to worship only the one 
Supreme Being, to discard superstition, to practise continence and to live 
by the sword. 

312 Sikhism like other creeds has become divided into many sub¬ 
sects nf which the principal sects are the L'dasis (or the Stoics), the 
Nirmals (or the Pure) and those who lake their name from those of their 
teachers, such as the Gohind Singhas and the Ramarajis 

313. Jats. —Jats are governed by Hindu Law in the absence of 
special custom, which they must pro\c. tj1 

314. The Sikhs, like the Lingavats and the Tains, are Hindu non-con 

Sikh, and Brahmo,. ^ nevertheless they have always been 

held to I.e Hindus,<-*■> though Sikhism admits of con¬ 
version to its fold from Mahomedanism and no special ceremony is pres¬ 
cribed for it. ( ^ This question was put to a severe test in the probate 
case of the Will of one Sardar Dynl Singh, a Punjabi Sikh, who died in 
Lahore in 189S. The three executors named in the Will applied for probate 
under the Probate and Administration Act* 6 * which necessitated an inquiry 
into whether the testator had died a Hindu. Ilis widow Bhagwan Koer 
contested the Will on the grounds found in her favour, vis, that ( i) the 
deceased had become a convert to Brahrnoism, and («) as such, had lapsed 
from even Sikhism, because contrary to the tenets of that faith he smoked 
and trimmed his hair which no Sikh could do, ( iii) that he ate beef, (iv) 
that he lived in European Style, (v) ate from the hands of Mahomedan and 
Christian cooks, and ( vi ) had married or kept an Anglo-Indian lady by name 
Mrs. Catherine Gill. The Punjab Chief Court, however, held these circum¬ 
stances immaterial to remove the testator out of the fold of Hinduism, and 
this view was concurred in by Sir Arthur Wilson who, in delivering the 
judgment of the Privy Council, held “Hindu” to be a generic term as em¬ 
bracing all those who were commonly so known. He laid emphasis on the 
fact that the opinion of witnesses on both sides agreed in designating Sikhs 
as Hindus, and that the lapses complained of from orthodox practice would 
not have the effect of excluding from the pale of Hindus one who was 
born within it, and who never became otherwise separated from the reli- 


(1) Per Ranade, J. in Basava v. Lin- 
gangauda, ig B. 428 (457, 458). 

(2) Lit. Skt. Shishya — disciple, of which 
Sikh is a corruption. 

(3) Bhagwani v. Khushi Ram, 24 I. C. 
(A.) 982; Nattli v. Kheri, 15 I. C. (A.) 

607. 

(4) Doed Kissenchundcr v. Baidatn, 
(1815) 2 Mor. Dig. 22; followed in Bhag¬ 


wan Koer v. Bose, 31 C. 11 P. C., affirm¬ 
ing O. A.; Bose v. Bhagwan Koer, (1900) 
P. L. R. 51; to the same effect, Dhalip 
Kaur v. Fatti, (1913) P. R. 99; 18 I. C. 
930. 

(5) Dhalip Kaur v. Fatti, (1913) P. R. 
99; 18 I. C. 930. 

(6) Act V of x88i, S. 2. 
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pious communion in which he was born. ,7) So in a later case it was 
held in Calcutta that a declaration under the Special Marriages Act< 7 8 * 10 11 > 
is effective only for the purposes of the Act, and does not involve a re¬ 
nunciation of Hinduism. 

315. The Tains (,o) are another sect of Hindu dissenters, who still 
. remain Hindus and to whom the Hindu Law ap- 

* in *' plies. (,l > The sect is now recognized as a well-known 

subdivision of the Vaishva caste which is divided into Agarwalas, Mahesris 
and Jains, the two former being orthodox Hindus while the last are classed 
by the latter as heretics. They are again sub-divided into Digambaris and 
Sitambaris. the former worshipping their God stripped of all attire, while 
the latter worship him clothed in costly raiments. Mountstuart Elphin- 
stone thus wrote of this community 

"There are two other religions, which, although distinct from 'hat of the 
Hindus, appear to belong to the same stock, and which seem to have shared with 
il the \cncration of the people of India before the introduction of an entirely 
foicign faith by the Mohamcdam. These are the religions of the Baudhas (or 
worshippers of Buddha) and the Jain** They both resemble the Brahmin doctrines 
m theit character of quietism, in their tenderness of animal life, and in the belief 
of lepeated transmigrations, of various hells for the purification of the wicked, 
and heavens for the solace of the good. The great object of all three is the 
ultimate attainment of a state of perfect apathy, which, in our eyes, seems little 
different from annihilation; and the means, employed in all, are the practice of 
mortification and of abstraction from the cares and feelings of humanity. The 
differences from the Hindu belief are no less striking than the points of resem¬ 
blance, and are most so in the religion of the Baudhas The Jains hold an in¬ 
tro mediate place between the followers of Buddha and Brahma. They agiee with 
the Baudhas tn denying the existence or, at least, the activity and providence of 
(W• in believing in the eternity of matter; in the worship of deified saints; in 
their scrupulous care of animal life and all the precautions which it leads to; 
in their having no hereditary priesthood; in disclaiming the divine authority of 
the Vedas; and in having no sacrifices and no respect for fire They disagree 
with the Baudhas in considering a state of passive abstraction as supreme felicity 
and in all the doctrines which thev hold in common with the Hindus They agree 
with the Hindus in other points, such as division of caste. This exists iti full 
force in the south and west of India, and can only be said to he dormant in the 
north-east; for. though the Jains there, do not acknowledge the four classes iof 
the Hindus, yet a Tain converted to the Hindu religion takes his place in one of 
the castes from which he must all along have retained the proofs of his descent; 
and the Jains themselves have numerous divisions of their own, the members 
of which are as strict in avoiding inter-marriages and other intercourse as the 
four classes of the Hindus Though they reject the scriptural character of the 
Vedas they allow them great authority in all points not at variance with their 
religion The principal objections to them are drawn from the bloody sacrifices 
which they enjoin and the loss of animal life which burnt offerings are liable 
(though undesignedly) to occasion. They admit the whole of the Hindu gods 
and worship them though they consider them as entirely subordinate to their 


(7) Bhaqivan Koer v Bose, vt C. ti 
(3.1) P. C. 

(8) Act TIT of 1872 

(0) Jnanendra Nath Raw In re, 26 C. 
W. N. 7gq (802). 

(10) Lit worshippers of Jinas, the 
twenty-four immortalized mortals of each 
of the past, present and future ages.— 
Wilkins’ Modern Hinduism, pp. QQ-TOI. 

(11) Sheo Singh v. Dakho . t A. 688 P. 
C.; Bashebi v. Makhanlal, 3 A. 55; Lakh- 
michand v. Gatto Bat, 8 A. 319; Dalip v. 


Ganpat. ib.. 387; Rnkliob v Chunilal, 16 
R. 347; Amava v. Mahad Gauda. 22 B. 416 
(418, 422) ; Ambabai v. Gobind, 23 B. 257 
(263, 264); Chofay Lai v. Ckunno Lai, 4 
C. 744 P. C. Manickchand v. Jagat Settani, 
17 C. 518 (533-536) ; Bhag-wan Koer v. 
Bose, 3t C. 11 (30) P C.; Mandit Koer 
v. Phool Chand, 2 C. W. N. 154; 
Ztmkari v. Budhmal, 57 T. C. (N.) 
252; Sheokuar Bat v. Jeorai. 25 C. W. 
N. 273, 61 I. C. 4*1 P* C. 
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own saints, who are therefore the proper objects of adoration. Besides those 
points common to the Brahmins or Baudhas, they hold some opinions peculiar 

to themselves. The chief objects of their worship arc a limited number of saints, 
who have raised themselves by austerities to a superiority over the gods, and who 
exactly resemble those of Baudha in appearance and general character, but are 
entirely distinct from them in their names and individual histoiies. They arc 
calltd Tirianharas; they aie iwcntj-fnur for the present age, but twenty-four 

also for the past, and twenty-four for the future. Those most worshipped are 
tTi some places Kishoba, the fust of the present Tntankaras, but everywhere Parns- 
nath and Mahavira (sometimes called Vardhaman or Sramana) the twenty-third 
and twenty-fourth of the number As all but the two last bear a fabulous 

chaiacter in their dimensions and length of life, it has been conjectured with 

great appearance of truth, that these two are the real founders of the religion All 
remain alike in the usual state of apathetic beatitude, (and take no share in the 
government of the world). Some changes are made by the Jams in the rank and 
circumstances of the Hindu gods They give no preference to the greater gods 
of the Hindus; and they have increased the number of gods, and added to the 
absiirdi'ies of the s\slrm, thus they have si\t\-foiir Indras, and twcim-two Devis 
Ihcy hive in \e*i rn ,: on for rebr-s and no monastic m«: ibbslnnoiiis Their priests 
are called Jatis (Yatls) ; they are of all castes, and their dress, though distin- 
gu : shab 1 e from that of *he Brahmins, hears some resemblance to it. The Jains 
appear to have oiiginated in the sixth, or seventh century of our era; to have 

become rous->i—ou« m 'he eiHuh or ninth «'rnl ,, * - v get to the highest prosperity 

in the eleventh and declined after the twelfth. Their principal seats seem to have 
been in the southern parts of the Peninsula, and in Guicrat and in the west of 
Hindustan ...They seem never to have bad much success in the provinces on the 
Ganges Thev atmear to have undergone severe nerscciition by the Brahmins, ill 
th» south of India at least The Jains are still very numerous, especially in 
Guierat, the Raipnt country, and f'anara; thev are gcnerallv an opulent and mer¬ 
cantile class; many of them arc bankers, and possess a large proportion of the 

commercial wealth of India.”* 12 ) 


316. Much light has been thrown on the reputed founder of Jainism 
by the researches of modern orientalists notably Professor Tacobi who 
devotes a considerable portion of his introduction to the Join Sutras *'3) to 
the refutation of the current belief* n) that Jainism was the offspring of 
Buddhism. Professor Jacobi strives to show that far from being the child 
of Buddhism Jainism was coeval with ihe former faith Both Gautam, the 
father of Buddhism, and Mahabir, the founder of Jainism, were Kshatriyas 
of the kingly house of Magadh, and appear to have been contemporaries. 
Vardhaman, who afterwards became known as Mahabir, joined a monastic 
order at the age of 28 and for twelve years led a life of a recluse going 
about naked after the first year of his monastic life. At the end of twelve 
years, he was recognised as omniscient, and for 30 years spent inis life prea 
ching the doctrine of Ahinsa. Gautam taught a similar doctrine, but the 
two worked in independent, albeit parallel channels, and this according to 
Professor Jacobi accounts for the similarity, and even at times, the identity 
of the doctrines of the two sects. But “it can be shown” he says, “that 
neither the Buddhists nor the Jains have in this regard any claim to ori¬ 
ginality, Jiut that both have only adopted the five vows of the Brahmanic 
ascetics ”Os) Both “ Buddhism and Jainism must be regarded as religions 
developed out of Brahminism, not by a sudden reformation but prepared bv 
a religious movement going on for a long time.”* ,6 > 


< 12) History of India, (4th Ed), Ch. 
IV, p. r03, cited with approval per Wes- 
tropp, C. J., in Bhagvandas v. Rajmal, 10 
B. H. C. R. 241 (247), approved in Shea 
Singh v. Dak ho, 1 A. 688 ( 701 , 704 ) P. 


(13) 22 S. B. K. 

(14) Prof. A. Weber, 16 Indian Studies, 
p. 248. 

(15) 22 S. B. E. Intro., XXIII; XXIX. 

(16) 22 S. B. E. Intro., XXXII, 
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317. But the Jains differ from the Hindus not only in their tenets but 
also in their practices in consequence. They jjerform no obsequies alter the 
corpse is cremated. They regard the birth of a son as having no effect on 
the future state of his progenitor, and consequently, adoption to them is a 
meiely temporal arrangement and has no spiritual meaning.* 1 ") The Jain 
widmv has consequently an absolute right of adoption and requires no 
express or implied authority, of her husband or his kinsmen Her adoption 
is not controlled by the orthodox texts. She may adopt her daughter's 
son/'^md in fact any one and of any age in accordance with the usage of 
the sect The Jains are allotted a place amongst the twice-born in the Hindu 
hierarchy.* 10 ) 

318. Brahmos. — It is now settled that a Hindu does not forfeit 
his Hinduism by a mere converson to Brahmoism/’°) though the Brahmos 
are not Hindus within the meaning of the Special Marriage Act.* 2 ') 

319. The Brahma Samaj was founded by the Hindu reformer Raja 
Rain Mohan Kai. born in 1774. The cardinal tenet ol his creed, founded 
m 1828, was directed against caste and idolatoiv. by establishing a pure 
monotheistic religion. But the onslaught on caste split the party into two— 
the progressive seceding from the parent society in 1862 on the ground that 
the Brahmos should conduct the services of the Samaj and that nothing 
should be said in the Samaj express'lle of hatred or contempt for other 
ieligions Keshab C’bandar Sen was the leader of this secession which be¬ 
came known as the Brahma Samaj. while the old parly commenced to call 
themselves the Adi (or original) Samaj These latter have gradually 
relapsed into Hinduism, and the seoeders are the sole torch-bearers of the 
new faith. It owed its origin to the levelling influences of Cluistianity and 
Mahomedanism, and is, therefore, purely eclectic in its doctrine. Keshab 
Uhandar Sen tried to convert it into a prosehti'hig creed b> borrowing 
some of the rituals of Cliristiamti, and proclaiming the new dispensation on 
the New Year's clay of 1881. ( -° Bui a few years previously Keshab’s 
followers had become restive under his autocratic rule and the growing claim 
to Messiahsliip. An offshoot called the Sadharan (Universal) Samaj was 
the result, who issued a dissenting covenant/-’- 5 ) and threw up their 
allegiance to Keshab on the pretext, that finding an attractive match in the 
ruling House of Cooch-Bchar. he had contrary to his precept, married off 
his daughter at an early age. 

The followers of Brahmoism are mainly confined to Bengal, two-thirds 
of whom are to be found in Calcutta. 

320. If the Bramos are Hindus, the Arya Samaj is ts are the more so, 

Ary« Sama’ because though professing to be monotheists thev 

™ J * believe in the supremacy of the Vedas/ 2 -*) This faitn 

was founded by Bandit Daynand Saraswati, who like the Brahmos, opposed 


.07) Shcokuar Bai v. Jeoraj, 25 C. W. 
N- 273, 61 I. C. 481 P. C. 
c 0 8 ) Sheo Singh v. Dakho, 1 A. 088 I*. 

(19) Rupehand v. Jainbtt Prasad, 32 A. 
^47 P. C. (Case of Agarwal Jains). 

(20) Bhagzoan Kocr v. Bose, 31 C. 11. 
* • affirming O. A., Bose v. Bhaytoan 

^orr, ( iqoo) P. L. R 51. The contrary 
conceded by Sale, in Kusum Kumari 


v. Satya Ranjan, 30 C. 999 can no longer 
be maintained. 

(21) Act III of 1872; Sonaluxtni v. 
Vishnu Prasad, 28 B. 597. 

(22) Which is set out in \\ ilkins’ 

Modern Hinduism pp. 114-117. 

(23) Which is set out in Wilkins’ 

Modern Hinduism pp. 118-119. 

(24) Suraj Jote v. Altar Kumari 1 P. 

700. 




214 


THE HINDU CODE 


[S. 1. 


idolatry and caste and advocated female education and the re-marriage 
of widows The Ana Samajists are now mainly confined to the Punjab, 
though they have a few enthusiasts in the other provinces. 


321. The same 

Prarthana Samaj. 


cult is preached by Dayanandis. a sect of Ary.i 
Samajis.Gu and by the monotheists of the Bombay 
side under the name of “ Prarthana Samaj." (,) 


322. A similar campaign against caste and idolatry was led by the 
j. ,. _ .. zealous reformer Kabir Das, a disciple of Ramanand, 

_ e s, , m .. is. who about the beginning of the fifteenth century, 

invited both Hindus and Mahomedans to join his faith Kabir was a disciple 
of Ramanand who was a Vuishnavite, < -° and his followets are e<|ualh treated 
as belonging to the same sect.*’* This is an extreme instance of the Hindu 
tolerance of an iconoclastic faith Though the Kabir I’anth is open alike 
to Hindus as well as Mahomedans, there are no Mahomedan converts to the 
new gospel, which is kept alive only by its Hindu followers drawn from 
the Vaishya and Shudra castes who have, moreover, found the tenacity of 
the caste system too strong for their cult, and so Kabir Panthis of the picsent 
day observe their castes, while surrendering their faith in other matters to 
Kabir. Kabir Das is said to have been a weaver by caste At am rate, his 
faith has received much vogue amongst members of that and cognate castes 
such as those of Telis, Tamolis and Mahars which are only interlarded by a 
sprinkling of llamas The most famous work of Kabir is his lhjak or 
Will the perusal of which is said to have inspired Nanak to found 
Siklusm (§§ 311-314). 


323. Variations in the worship of \ ishnu have been the prolific source 
.. , „ . of the many Vaishnavite sects, of which the Ramanuja 

•hnavites. (or - >n Sampradai) sect is the oldest. It was lounded 

by Ramanuj Acharya in the twelfth century He 
taught the tenets of his creed at Conjeevaram, the main feature of which 
was opposition to the Sliaiva faith. The essence of the faith consists in 
upholding the supremacy of the God \ ishnu The Ramanandis are a branch 
of the Ramanuj sect and lay the same claim for Ramchandra. Yet another 
offshoot of the same sect is that of the Yallabhacharis or Rudra Sampradayis, 
who owe their religion to \ allabh Achariya, which is popularly known as 
the religion of Gokul Gossains. The founder Vishnu Swami, who nourished 
m tiie sixteenth century, was a Brahmin sanyasi or ascetic, and inculcated a 
life of asceticism upon his converts whom he made only from the Krahmin 
castes. He originally resided at Gokul near Mathura, and then at Brindaban, 
thence transforming his religion into an Epicureanism in which the worship 
of Gopal (i.c., the youthful Krishna) was conducted in the most voluptuous 
surroundings. Vallabh himself married and counselled his followers to 
do the same. The sect has now adherents draw'll both from the Brahmin 
and the Vaishy^a castes. 


324. The Vaisliifevites in Bengal belong tft a Special sect founded by 
Qiaitanya, a Brahmin of Nadia (born 1485 A D.), who is now worshipped 


(25) Suraj Jote v. Attar Kumart, 1 P 
706 (714). 

(1) Lit. Prarthana Prayer and Sam a/ 
an association. 

(2) The worshipper of Vishnu as the 


Supreme God. The Bengali leader of 
Vaishnavism was Ghaitanya who was born 
111 1485. 

(3) Wilkins’ Modern Hinduism p. 66, 
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as Lord Gaurang a new incarnation of Krishna. The book of this sect is 
“ Chaitanya Charit Amrit ” comjxjsed in Bengali metre. 

325. The two great sects into which higher Hinduism is divided, owe 
their origin to the rival claims of the two gods Shiv and Vishnu to the 
supreme place in the Hindu pantheon. Those who assign that place to Shiv 
are the Shaivites whose implacable foes are the partisans of Vishnu. Both 
these sects have become sub-divided into numerous sub-sects dependent upon 
rituals, the mode of worship and the varying degrees of severity enjoined on 
their followers, but their leading features remain unaltered. And to the 
student of law they possess little interest, for with all their diffi rences, they 
are both Hindus, and as such, amenable, to Hindu Law. 

326. As, however, religious diffeiences are the parent of the several 
Hindu schools of law, a short notice of these sects should explain the local 
differences which account for some variation in the inteipretation of law 
which at times puzzles those brought up m the calmer atmosphere of reli¬ 
gious toleration. 

327. The sects of Shaivites is much older than the sect of Vaishnavism 
which was founded as a rival creed. The high priest of this sect is Shankar 
Achai\a. u) The religious mendicants and ascetics called the Jogis, Parani- 
lians, Aghoris and the Danclis^ 1 all belong to this class, while the Lingayats 
(§ 310) or as they are called Jangamas in Northern India are also devotees 
of the same phallic symbol. 

328. Numerous minor sects, many of mushroom growth have sprung 

m- « c„ tl , out of the Hindu religion Such arc the Satnamis 

m r * c for believers in the “True Name") a sect founded 

by a Chatnar named Gliasidas, a follower of Ranunand, now confined to 
the Chattisgarh division of the Central Provinces. They despise alike 
idolatry and the idolators, Brahmins m particular, but their hostility to 
Brahminism has now become mitigated and a new sect has emerged out 
of the Satnamis who tattoo their heads with the word “ Ram " and to 
whom that word is as the breath of life. 

329. Another sect little different from the rest is that of the Sadhus 
founded by a Brahmin, named Birbhan who was born near Delhi in 1658. 
They also worship God as the Salaam. The Shiv Narayanas are followers 
of a Rajput teacher Slieo Narayan who lived in the eighteenth century. 
Like the Kabir Panthis they make no distinction between Hindus and 
Mahomcdans both being equally admitted to their creed. They inculcate 
truth, temperance and mercy and repudiate all religious rituals and faiths. 

330. Ascetics. —The ascetic castes amongst Hindus are the Gossains, 
Bairagis, Brahmacharis, Sadhus and Sanyasis who were all pledged to 
celibacy and religious mendicancy, but many, of whom have settled down 
to the ordinary avocations of the householders. But inasmuch as tlfav 
original history has engrafted upon their community certain relics of their 
famous order, it lias aroused controversy in the Courts as to how' far they 
are amenable to the unadulterated rules of Hindu Law. 


(4) Shankar is another name for Shiv, (5) Lit. a stall or stick; so called be- 
»nd Acharya means priest. cause they carry a small red flag. 
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According to the Smritis the ascetic is qualified to liold no property; 
and whatever little he does, is subject to a special rule of devolution, but 
this is a counsel of perfection/^ and Hindu ascetics now not only own 
large estates but actively engage in commerce, marry and beget children, 
make Wills and otherwise dispose of their projierty. This is one of those 
cases in which the Shastric rules fail, but as has been already observed, 
the Courts are not to administer all the Shastric rules but only such rules 
as are still kept alive by usage. 

331. Shankaracharya. the founder of the Sliivite sect, is said to be 
also the founder of the sect of Gosavis who accordingly' worship 1.ingum 
(I’hallus) of the god Shiva, as the 1’airagis, another sect of the same order, 
w'orship Vishnu in his incarnation of Ram. 

332. The Gosavis constitute a religious order now divided into several 
groups such as the Ditndis or those who carry a staff and still affect men¬ 
dicancy, the Dunglce or the traders and the Grihast or G liar bar i Gosavis 
who have forsaken the order anil relapsed into ordinary life. As such, 
the Gosavis (7) have long since become sub-divided into two classes:(«) 
Nihamj, or celibates, that is to say, those who still conform to the original 
form and mode of life, and ( b) Griliast or Gliarbari, or householders, 
that is, those who have given up their religious vow and entered the con¬ 
federacy of householders. Hut nevertheless they also keep up the old form 
of adoption of a Chela or a spiritual disciple**) wbo is treated as, and 
passes for a son. 

333. The Gosavis observe no caste, and any Hindu may' join the sect. 
Jt then follows that any Hindu boy might be taken in adoption but such 
adoption can only be made by the Gosavi. It cannot be made by the 
widow/ 0 * The Chela so adopted succeeds to the estate of his adoptive 
Guru if he was his mum/if or tonsured Chela even in preference to the 
natural son, but one son cannot he so adopted to the prejudice of the other 
and in the absence of an adopted stranger, sons succeed equally/ 10 ) Kx- 
cept then as to certain matters which have become established as usages 
of the sect, the Gosavis are Hindus, and as such governed bv the general 
Hindu Law/") So are the Bairagis who only differ from' the Gosavis 
in that they worship Vishnu instead of the god Shiv. And inasmuch as 
both the sects admit converts from the Shudra caste, and marry women 
irrespective of caste, they would lie classed as Shudras. 


( 0 ) Chhajju Gir v. Ukoau, 29 A. loy 
(112); Jagannath v. Bidianund, 10 VV R. 
172. 

( 7 ) bit. Skr. Go passion, and Steantt 
master, t e., one who has mastered his 
passions. 

(8) Ramdhan v. Dalmir, 14 C. W N 
191; 2 I. C. 385. 

(9) Balgir v. Dhondyir. 5 Bom. I. K 
114. In some cases it is held that the 
C hela must be nominated by (he Mahouts 
of the order; Nirunion v. I’adar nth 
(1864) S. !)• A. N. \V. Vol i, p. 512, 
Afodho Das v. Kamia Das, 1 A 539; 
Jugunnath v. Bidianand, ig VV. K. 172) 


C hliojm (,ir v. Diwan, 29 A. 109. But this 
is not the invariable rule; Ramdhan v. 
Dalmir, 14 C VV. N. 191. A Chela who 
deserts his Guru, manifesting an intention 
tn he permanently absent, is not entitled 
to a share in the succession; Soogun- 
ehand v. Gopalgir, 4 N. W. P. H. C. R. 
ioi ; see post, “ Adoption.” 

(10) Chhajju Gir v. Deieati, 29 A. log 
(i«5>. 

* 11 ) Chhajju Gir v. Dhaan, 29 A. 109. 
■/ ’■/)■, I ,,,r die customs of Gosavis, see 
Steele s L t., pp. 432, 446; as to marriage, 
see Gitabai v. Shivbahas, 5 Bom. L. K. 
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334. Prahmacharis, Sadhus, and Sanyasis< w) are the other sect:, belong¬ 
ing to the monastic order who are equally subject 
Brahmacharic, Sa- t() t j lc (-|iti(l U Law applicable to householders modi' 
dhus, Sanyaais. f, e d by the rules and customs of their respective 


The Smritis lay down a special rule for the devolution of property 
of an ascetic to the following effect: “ The heirs of a hermit, of an ascetic, 
and of a professed student, are in their order the prec« ptoi, the virtuous 
pupil and spiritual brother and associate in holiness .” 011 Put this rule 
postulates adherence of the ascetic to his religious \ow. It does not extend 
io an ascetic who has forsaken the order, and con Iran to it*, precepts and 
purpose amassed wealth. They cannol lie held liound by the rules framed 
lor another purpose . 0 

335. Resides the Hindus, properly so-called, and those who are coin- 
• • i u- j monly so-called, there remain a number of people be- 

Abonginal Hindus. , ongl „ g tfJ tK . a b„ ng inal t rilH*S. Such as < lotlds ° ° 
(iujars of the Niniar district in the Central Provinces, 0,) Kajhansis of 
Pengal,° 7) lihils. Kurds, Santals, Kochees of Assam, oti) I>oui\as,°‘»> Kaj¬ 
bansis of Cooch Pehar, 0o > Aroras of the Punjab , 0 ’ 0 Khatiks ,< JJ > Kutn- 
hars°’' J) and the like who have become absorbed into the Hindu society and 
who are, consequently, considered and consider themselves Hindus, and as 
such bound by Hindu Law (§§ 344-34KI The test in their case is the same. 
How do they regard themselves and bow are they regarded by the rest of 
the Hindu community? The test applicable is not the Shastnc test which 
has ceased to be applicable to the most orthodox Hindu. The fact is that 
the Shastras never contemplated the absorption of non-Aryan plebian 
people into the Hindu hierarchy Hut no Shastra could stem the tide 
of human progress, and the non-Aryan races were not slow to take ad¬ 
vantage of the Hindu civilization to which they became attached, and in the 
course of time assimilated. Such are the Clouds and Phils, who though 
aborigines, are now universally classed as Hindus. They retain their old 
customs to a certain extent, but they equally acknowledge the supremacy 
of the Prahmins, worship some of their gods and have commenced to 
observe some of their caste convention. Some of them have intermarried 
with Hindus, thereby originating distinct castes. So the alliance of Raj¬ 
puts w’ith Cloud .woman has produced the caste of Raj Clouds, that with 


(u) Nirun/un \ i'adaruth, (1KO4) N. 
P S 1). A., Vol 1, p. 512; Aladho 
!hu\ \ Kant tit Das, 1 A 539. 

(i.O Y<i(liia\alk>:i, 37; Mitakshara 8 S, 
Oayabhag XI-6, ,Ss. 35, 36: Clthajjti Gir 

' /x *!['!’ 29 A - 109 

(14) Ntrunjun Padaruth, (18G4) N. 
}V P H. C. R. Vol. 1, p. 512; Madho 
Das v Kantta Das, 1 A. 539 (541). 

U 5 ) Ramnath v. Stikalsi, (1924) N 
/v?\ ,,,t * n Ufaf v. Tilochan, 44 I. C. 

435 , and in Kallue v. Bet Singh, 
? VI ■ i!< 3 ; Vithoha v. Lab Singh, 

0 Al. L. K. 104, in a (lond was held not 
>0 be subject to Hindu law: which is 
opposed to the view of the Privy Council 
m Bhagxvan Koer v. Bose, 31 C. 11 (P. 


(i(j) Ratnbhabai \ lota Rain, 71 1. C. 
(N.) 727, (1923) N 188. 

( 17 ) Santala Bewa v. Badaswari, 50 C. 
727 . 

(18) Atti v. Aideto, 24 C \V. N. 173, 54 
1 C. 695; Ditto Nath v. Chttndi, 1(1 C. L. 
J. 14, 16 I. C. 349; llarbans v. Atra, S3 
I. C (L) 858. 

(19) Sahdeo v. K11 sunt Kumart, > Pat. 
230 P. C. 

(20) Santata v. Badaswari, 50 C. 727. 

(21) Chandan Mai v ll'astndi, (1015) 
P. R. 92, 31 T. C. 541. 

(22) Bholar v. F.tnp, (1914) P. L R. 
131, 24 I. C 047- 

(23) Cf. Ballia v. limp, (1914) P. U R. 
161, 25 I. C. 839. 
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Phils “ Bhilalas ” of whom quite a number own Jagirs and Zemitidari*. 
in the Nimar and adjoining districts of the C entral Provinces. All such 
and similar castes admit allegiance to the Shastras by which they profess 
to he bound.C-’P 

336. Though the class of dancing girls and prostitutes have formed 
themselves into a caste apart from the four castes, they are neverthe¬ 
less subject to Hindu I.aw. Maim classes them in the residuary caste 
of Shudras, but this is, since the removal of caste disabilities immaterial/- 1 ** 

337. Non-Hindu Followers of Hindu Law. Hut outside the circle 
ot those who follow the Hindu religion and those who pass as Hindus, 
there stands a class of people who though now convened to the religion of 
Islam were by origin and descent Hindus, and who have, consequently, 
despite their conversion, continued to follow the Hindu Law of Succes¬ 
sion. 

Such are the Khoja Mahomedans/ 1 ' Kachi Nassaparia/-) and the 
Bantwa/ 3 * Cutchi Mer.ions/ 4 * Halai Memons.*** the Sunni Morah Maho- 
medans of the Dhandhuka Taluq in Gii7erat/"* the Molesalem Girasias/ 7 * 
the Navavrde/*’ and Labbais*' 1 ' of Madras, Moplas of the Malabar, 
the. Iiasichow rasi Gadchdars of Beliar* 11 ' and Mahomedans of the Sat- 
pura plateau in the Central Provinces.*who are, as regards succession 
and inheirtance, governed Iw the rules of Hindu Law ; but apart from thin, 
they do not follow it. l or instance, the law of joint property is inappli¬ 
cable to them. 1,37 The judicial view of these and other similar converts 
from Hinduism is settled in a scries of cases which lav down the nature 
of Hindu Law and the iNtuit to winch it is applicable to them. 

338. The Khojas, like main other Mahomedans in India, are con 

verts from Hinduism. Their original home was in 
Ja< *‘ Sindh from which place they migrated to Cuteh and 

Kathiawar and thence at the close of the nineteenth century to Bombay. 
In Cutch and Kathiawar their main pursuit is agriculture. But in Bombay 
they have taken to trade, and mam of them have amassed considerable 
fortunes/' 4 * The first case on the law applicable to the Khojas and 


(24) Steele’s Law ot Caste, 122. 123 

(25) Act XXI of 1850; Ram Parya.ui 
v. Dalian Btbi, 3 Pat 132 

(1) Ahmcdbhoy v Caisuwbhoy, 13 B 
531; Raslnd v Shcrbanoo, 29 It 85. 

(2) Abdul Rahim v llalima Bai. 20 C 
W. N. 362 P. C. 

(3) Sajuran l'mar \ hmna, (1016) 26 
Kath L. K 174 

(4) Mahomed Siduk v. llaji Ahmed, 10 
B. 1; Sahoa Sidick v Ally Mahommed, 30 
B. 270. But'the ITalahMetnnns of Bom¬ 
bay unlike those i>f Kathiawar, are [jovei¬ 
ned by Mahomedan Law in matters of 
succession; Mhd Yusuf \ (.ovindat, 04 
Bom. L. R. 753. 

(5) Khatabai v. Mahomed Haji, 47 B. 
146 P. C. 

(6) Bai Baiji v. Santok, 20 B. 53. 

( 7 } Fatesangji v. Ilarisangji, 20 B. 


181 ; Muosa v Abdul Rahim, 30 B 197. 

(8) Hussain .'uibib v. Nassau Sabib, 
(1913) 2 L. W. 1140, 31 I C 927, 0 . 
A 3 L \\. 835, 41 I C. 184. 

(9) Ibrahim v Ibrahim, 39 M. (>64, rc- 
\ersed O A. by the Council (30 M. L. 
T 85 P C ). 

(10) Azamanila v. Kayimari, (1914) M, 
W N. 883, 26 T C 337. 

(n) Shahdeo v. Kusum, 5 Pat. L. J. 
K>4, 4b I. C. 929. 

(12) Uinta Bi v. Mahomed Sartear, C 
P. I). C K (Part VIII), 78. 

( 1 0 Mttitiialdas v. Abdul Rashak, 16 
Bom. L. R. 224; Advocate-General v. 
Jimabat, p 11 181, llaji Osman v. Ilaroon 
Salleh, 47 B. 369. 

(14) Ahmcdbhoy v Cassumbhoy, 13 B. 
534 ( 544 ). 
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Memons was decided by the Supreme Court in 1845° 5) and it has been 
followed since in a succession of cases, 11 ' 0 from which Ranade, J., deduced 
the following rules: (t) that though the Mahomedan Law generally governs 
converts to that faith from the Hindu religion yet ( ii) a well-esta 
bhshed custom of such converts following the Hindu Law of inheritance 
would over-ride the general presumption; I Hi) that this custom should, 
however, be confined strictly to cases of succession and inhcirtance; (iv) 
and that, if any particular usage at variance with the genera! Hindu Law 
applicable to those communities in matteis of succession, be alleged to exist, 
the burden of proof lies on the party alleging such < ustom. (,;) As to 
Khojas and Memons and the other Mahomrd.ms, the presumption assum¬ 
ed in (i) is no longer made and the general punciplcs applicable to these 
communities would have to he restated as tollows. (i » that presunrthly 
thev follow the Hindu Law ot succession and inheritaia e; (ii) that in 
regard to other matters they are presumably governed hy the Mahomedan 
Law: but (Hi) that it is open to them to .how that they have adopted any 
usage of Hindu Law at variance with their own law. The question how- 
far the Khojas were governed by Hindu Law was considered by the 
Bombay High Court in a case m which the evidence disclosed that the 
Hindu Law of succession and inheritance as administered in Bombay, 
that is, according to the Mayukh school of law, in the absence ot custom 
to the contrary, applied to them; but that as regards the law of joint 
family and partition there was the greatest doubt and difference of opinion, 
and consequently there could lie no presumption in favour of its applica¬ 
bility and he who asserted it bad to prove it like any other fact. 

339. The case shows that the same community may adopt diiterent 
usages upon their migration to another place. So while the Khojas of 
Kathiawar and Cutch recognize in the son a right to obtain his share on 
paitition of the family property, both ancestral as well as self-acquired, 
no such right exists amongst the Khoja settlers of Bombay and for an 
obvious reason. For while the Khojas of the former place are mere 
agriculturists those of Bombay are enterprising traders who have acquired 
valuable estates by their individual capacity and exertion. (,SI 

340. The same rules apply equally to the other Mahomedan sect* 

formed out of Hindu converts, such as the Cutchi 
Cutchi Memons, Memons, Sunni Borahs, Molasalem Girasias. It will 

la»alem Gira.iaV be noted that all these retain and follow their own 

communal law. But an instance of territorial exten¬ 
sion of Mahomedan Law is afforded by the case of Mahomedans inhabit¬ 
ing the Satpura plateau of the Central Provinces, who, from their asso¬ 
ciation with the Hindus, have adopted their law of succession and inheri¬ 
tance. 


(iS) Pcrrjf* Or. cases no. 

, (16) Gangbai v. Thavar Mulla, i 1). H 
C R- 71; Ilirbai v. Gorbai, \2 13. 11. C 
K- -*94; Rahimatbai v. Ilirbai, 3 13. 34; 

Ismail, In re, 6 13. 452; Ashabai v. 
ilaji Tyeb, 9 13. 115; Abdul Kadur v. 
turner, 9 13. 158; Mahomed Sidick v. 
Ilaji Ahmed. 10 B. 1; Ahmedbhoy v. 
tassuniblwy, 13 B. 534; Baibaiji v. Bat 


s'dhtok, 20 B. 53 (57); HastM v. 

Sherbanoo, 29 B. 85; Saboo Sidick v. Ally 
Mahomed, 30 B. 270. 

(17) Baibaiii v. Hai Santok, 20 B. 53 

(18) Ahmedbhoy v. Casstimbhoy, 13 13. 
534- 

(19) Umdobi v. Mahomed S a near, C. 
P. D. C. R. (Part VIII) 78. 
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The cases afford another instance of the Mahomedans absorbing the 
Hindu Law in the matter of adoption, which would appear In he an attrac¬ 
tive field for imitation, since the Mahomedan Law itself recognizes sonship 
by asknouledgmcnt from which adoption is only another stej). Hut here the 
intervention of religious beliefs has prevented a general assimilation of the 
two systems (§ 396). 

341. But while Hindu converts to Mahomedanism retain their free¬ 

dom of following the Hindu Law of succession and 
Christian Convert*. inheritance, the same cannot he said of Hindu con¬ 
verts to Christianity, who, since the passing of the 
Succession Act (jo) are held to have left no option but to conform io its 
provisions on the subject ot succession. The statutory authority for this 
view is Section 331 which runs as follows:—- 

“ S. 2. Kxcept as provided l>y this Act or by any other law for the time 
being in force, the rules, herein contained shall constitute (he law of British India 
applicable to all cases of intestate or testamentary succession. 

Succession to pro- “S 331. The provisions of this Act shall not apply 

perty of Hindus, etc, to intestate or testamentary succession to the property of 
and certain Wills, in- any Hindu. Mahomedan or Buddhist; nor shall they apply 
testacies and mar- to any Will made, or any intestacy occurring, before the 
riages not affected. first day of January 1866 

“The 4th section shall not apply to any marriage contracted before the 
same day.” 

342. The next section (S. 532, now l’art XLL S. 3), however, 
empowers the Governor-General in Council to exempt the members of am 
race, sect or tribe in British India, or any part of such race, sect, or tribe, 
to whom he may consider it impossible or inexpedient to apply the pro¬ 
visions of this Act or of the part of the Act mentioned in the order. The 
combined effect of these sections is that the Succession Act is primarily 
intended to be the general law of the land, hut Hindus, Mahomedans and 
Buddhists are exempted therefrom, and the Governor-General in Council 
may exempt others. 

343. Two questions then arise: are Hindu converts to Christianity 
“ Hindu ” within the meaning of S. 331, and do the provisions of the 
Succession Act necessarily preclude the application of Hindu Law upon 
matters not directly dealt with in that Act? The Succession Act does 
not define that term, but there can be no question that after their conver¬ 
sion they cannot be called Hindus even in common parlance. They are, 
therefore, bound by the Act,*- 0 and as it saves no usage or custom to 
the contrary they are inevitably so bound unless they arc exempted by 
Government under S. 332. In this view there is no room for survival 
of the essentially Hindu doctrines of co-parecnership and survivorship, 
but this has not been acceded to by Sir Lawrence Jenkins who in a 
considered judgment held that notwithstanding the conversion of a family 
to Christianity it may still continue or become an undivided joint family 
holding and enjoying property in co-parcenership w'ith the right of sur- 


(20) Act X of 1865; now Act XXXIX 

of 1925. 

(21) Vathiar, In re 7 M. H. C. R. 121; 
Ponnnsami v. Do rasa mi, 2 M. 209; Ad¬ 
ministrator-General v. Amnda, 9 M, 4G6; 


Appavn v. S'usaiudayaii, 15 M. L. J. 235; 
I)agree v. Pacotti, ig B 783; Nepenbala 
v. Sitiikanta, 15 C. W. N. 158, 8 I. C. 41. 
(22) Teliis v. Saldhana, 10 M. C9. 
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vivorship which is unaffected by the Succession Act, which merely deals 
with the devolution of rights on intestacy and does not purport to enlarge 
the category of heritable property.* 2 ^ In other words since the Act 
merely deals with succession and not survivorship it has not the effect of ex¬ 
cluding the possibility of succession by survivorship. The Succession Act 
is not a consolidating statute, though it must lx.- deemed to be exhaustive 
so far as it goes. Such however is the Indian Christian Marriage Act, 
1872,the provisions of which exclude the possibility of any marriage 
being solemnized according to Hindu I.aw,( J 5> and similarly, a marriage so 
solemnized being subject to dissolution as provided in the Indian Divorce 
Act/'* there is no room foi the applicability of Hindu Law so far, and 
to the extent these Acts are applicable. 

344. Conversion to Hinduism.— It has been stated before, that Hindu 
ism does not admit converts. This is true. Hut nevertheless the process 
by which non-Hindus are admitted into its fold is in its effect, little, if at 
all, distinguishable from conversion. This result is achieved by acknow¬ 
ledgment and recognition of non-Hindus as Hindus. It is thus that the 
creedless barbarians of a by-gone age have been brought into its fold. 
Whole provinces have been thus become Hinduised. 

345. The decennial census reports show that the period of transition 
of the aborigines to Hinduism is at times only 0 or 10 years So in the 
Census Report of 1881, it is said: “Looking first at the figures for 1881, 
the most obvious point to the observer is the large proportion of the class 
of semi-Hinduised aborigines. Accepting the distribution of 1872, they 
now appear to number nearly one-fourth of the Hindu population. They 
are for the most part hewers of wood and drawers of water, and are be¬ 
yond cavil the remnants of the nations whom successive invaders, cul¬ 
minating with the Aryans, found in possession of the country, and 
absorbed more or less into their system of polit). Those of the aboriginal 
tribes which were most remote from the scene of the invasion, or were so 
situated as to be able to withstand it, have retained to this day their primeval 
language and customs, and their tribal faiths. Those, on the other hand, 
who were most exposed to the wave of conquest, who were least able to 
resist, or who were most ready to amalgamate with the new-comers, were 
absorbed into their community, but relegated to its lowest grades, and em¬ 
ployed in its most menial offices. Such was the treatment which the 
inhabitants of the country received at the hands of Hindu invaders. The 
question of absorption is only one of time and opportunity. Many of the 
castes shown as low-caste Hindus, and now universally accepted as such 
have peculiarities which give rise to the suspicion that the) are not pure 
Hindus of the Aryan type, but that they are to all intents and purposes 
low-caste Hindus ami are treated as such without question. The class of 
semi-Hinduised aborigines arc only a stage behind them in their progress 
towards Hinduism. What many of the low-caste Hindus once were, the 
semi-Hinduised aboriginals are now: and in the lapse of time they, too, will 


(At). Ghosal v. Ghosal, 31 B. 25 (32), 
following Navroji v. Perozbai, 23 B, 80, 
dissenting from contra in Tellis v. 
bqlthana, 10 M. 69. 


(24) Act XV of 1872 

(25) Act XV of 1872, S. 4. 
(i) Act IV of 1869. 



222 


THE HINDU CODE 


[S.1, 


recruit the ranks of the Hindus, as inter-marriage and social intercourse 
gradually obliterate more and more their distinctive characteristics.” 

346. The Manipuris were so converted wholesale to Hinduism only 

about a hundred years ago by a wandering Sanvasi who converted one 
Garib Niwaz, the founder of the family of the present Raja, and all 
Manipuris to Hinduism by declaring that they were all Hindus but ha 1 
forgotten their privileges and duties. After ordering the people to bathe 

and make expiatory offerings for their long neglect, he declared them all 

to be good Hindus of the Kshatriva caste/- 0 The people of Cachar were 
similarly converted. 

347. The Privy Council had recently to consider the status of one 

Jung Bahadur Singh, the illegitimate son of a Kshatriva Taluqdar of Balram- 
pur by a- Mahomedan mistress who had been brought up as a Hindu, 
professed that religion, and married a Kshatriva lady of whom the 

defendant was the issue He had previously kept a Mahomedan mistress 

of whom was born the plaintiff Shcr Bahadur Singh. The parties’ grand¬ 
father the Maharaja, had by his codicil bequeathed a certain estate to his 
illegitimate son, the parties’ father Jung Bahadur and to his “issue” for 
maintenance. The plaintiff claimed to be such “issue” and sued for 
posession on the ground of primogeniture. The defendant denied the 
plaintiff’s legitimacy on the ground that he was merely the son of a Maho¬ 
medan mistress. The plaintiff pleaded Nikah but it was not proved, and 
thereupon both the Courts in India threw out his suit. The .Judicial Com¬ 
missioner however, refrained from recording any finding on the defendant’s 
legitimacy dependent upon the legality of his father’s marriage with a Hindu 
lady. The defendant contended before the Privy Council that parties’ father 
could not have married a Mahomedan as he was a Hindu. He w'ore tilak 
on his forehead, was invested with a sacred thread, ate from the hands of 
a Hindu cook and scrupulously performed all the Hindu ceremonies. The 
Maharaja ate with him and was anxious to sec him pass for a Hindu. 
Their Lordships upheld the decision of the Courts in Tndia on the ground 
that the plaintiff’s mother had never in' fact been married to his father, 
which dispensed with the necessity of having to decide the further ques¬ 
tion raised, vis., whether such a marriage was ever possible. They equally 
refrained from going into the defendant’s legitimacy, but they appear to 
have thought that there was nothing in Hindu Law to prevent Jung 
Bahadur from being treated as a Hindu/* 2 3 4 5 Nor is this view unsupported 
by authority/ 0 Such a case may be treated as one of conversion, a 
process which accounts for the development of Hindu Society by incor¬ 
porating into it the mixed and aboriginal races/* 5 Even direct conver¬ 
sion is being attempted by the Arya Samajis and other Hindu reforming 
societies, and it is only a question of time when the status of such converts 
will become undisputed and indisputable. 


(2) Wilkins’ Modern Hinduism, p. 178. 

(3) Shcr Bahadur v Gauga Bak.\h, 36 
A. ior (116) P. C 

(4) Sir A. A. Williams’ Religious 
Thought and Life in Tndia, pt 1, p. 57; 
Sir Alfred Lyall’s Asiatic studies, pp 

101-104; W. J. Wilkins' Modern Hindu¬ 


ism, p 177; Carnegy’s Notes on the 
Races, Tribes and Castes of Oudh, 
(1868), pp. 37-40, so. 

(5) Muthuiami v. Masilamani, 33 M. 
342 (.349); Ma I ait v. Mauiu) Chit Maung 
42 AT. L. J. 193, 200 P. C, 
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348. The process of conversion was incomplete when the Cooch 
Hehar Raj case went up for decision to the Privy Council. In that ase 
the dispute related to the succession of a Zemindari called the Baikantpur 
Raj and the question their Lordships had to determine was as to the 
validity of the defendant’s adoption to the deceased Zemindar. It was 
found that the family of Cooch Rehar to which the parties belonged 
originally belonged to the Cooch aboriginal tribe which had abandoned 
their old customs, altered the name of their country to 
“ Behar,” called themselves Rajbansi Kshatriyas, adopted Hinduism 
as their religion and a divine ancestry for the chief \\a-» even 
manufactured by the Brahmins who traced his pedigree to the god Shiv . (f0 
Upon this the High Court presumed that the parties were Hindus and cast 
upon the plaintiff, a rival claimant, the burden of proving the invalidity 
of the defendant's adoption. On a review of the family history their 
Lordships held that it showed “ that, although they affected to be Hindus, 
they had retained and were governed by family' customs, which as regards 
some matters, were at variance with Hindu Law.” They, therefore, held 
the family subject only to customary law', and as no custom in favour 
of adoption was proved, the defendant lost his estate though he held an 
adoption deed from the deceased Zemuidar, but which failed to convey 
the property to a persona desujnata.^ This decision has naturally had 
the effect of arresting the indirect conversion of this family to Hinduism, 
but in another case of Kajhansis the Court held the conversion complete 
and applied the ordinary Hindu Law. 8 9 (lo) The distinction between the 
two cases was however, only this, that while in the one case the origin 
and history of the family was known, in the other case it was not, 
and there being nothing to show that the conversion of his family was 
incomplete, the Court assumed the ostensible state to be the real state and 
held them to be Hindus bound by the lex loci, adding: “ It must be taken 
that they have adopted in its entirety one form or other of that law, and 
it being uncertain which form they adopted, it is not unreasonable to 
infer that they adopted the form which prevailed in the locality.”* 11 ) 

349. Buddhists. —India was* the birthplace and cradle of Ruddhism, 
which though an exile from its native land, has vanquished almost the 
entire continent of Asia and whose followers number a third of the 
human race. In India itself, the Buddhists as such do not number more 
than half a million all told, but it has left a permanent mark on the 
religious history of Hindustan. Its founder Shakya Muni, who after¬ 
wards became known as Gaul am Buddh was born on the borders of Nepal 
in 563 R. C. whence he wandered to Behai*, where he fasted, taught and 
died. His religion fast spread throughout the land till in the third century 
R. C. it became the state religion under the great monarch Ashoke, 
whose kingdom extended from Kandahar to the mouth of the Ganges, and 
"'hose ambassadors converted Ceylon to Buddhism and dictated terms to 
the four Greek Kings. It remained the dominant creed for about a 
thousand years. Rut in the eight century A.D. Brahmanism, which had 
been continuously carrying on a struggle with it, gained ascendancy, and 

( 8 ) Fanindra v. Rajeswar, u C. 463 (io) Ram Das v. Chandra Dassia, 20 

(475) P. C. C. 409 ( 412 ). 

(9) Fanindra v. Rajeswar, 11 C. 463 , (11) lb, pp. 409 ( 413 ). 

(4 R 5)■ 
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it was first driven out from Benares and Iiehar and in the ninth century of 
the Christian era, it was deserted by die State, its votaries ]>ersecuted and 
the religion itself disfigured and disguised by a debased and ignorant 
priesthood, till it ceased to attract the people and the only vestige that re¬ 
mains of that sublime faith is in its offshoot Jainism, the Vaishnavism 
as inculcated by Chaitanva (l - !) and in the small number of its other 
adherents. 

350. In the light of these facts the question whether Buddhists are 
Hindus can only admit of one answer. Whatever may be its association 
and affinity with Hinduism, it is a creed apart, and Buddhists cannot be 
classed as Hindus both because they Jo not regard themselves as such, 
nor are they so regarded by the other Hindus. 

351. Degraded Women. —The law applicable to a degraded woman 
is the ordinary Hindu Law, and that which is by custom applicable to 
dancing girls. (,4 > 


2. In the absence of anything appearing to the contrary 
Lex Loci the natives of each of the following provinces 

4 “ K ‘' are governed by the schools of law noted 

against them:— 

(i) Bengal and Assam .. Davabhag, supplemented by the Mitakshara. 

(it) United and Central .. Alitakshara. 

Provinces 

(Hi) Mithila .. .. Mitakshara, supplemented by Vivadchinta- 

mani and Vidvadratnakar. 


t iv) Bombay Presidency. .. Mitakshara, modified by the Mayukh. 
Berar and (luzerat 


(u) Madras Presidency .. Mitakshara modified by (1) Smriti Chan- 
drika, (2) Parasar Madhav, (3) 
Virmitrodai. 

(vi) The Punjab .. Customary law, supplemented by the Mitak¬ 

shara. 

Synopsis. 


(1) Lex Loci and Law on 

Migration (352). 

(2) Law in Bengal, Iiehar and 

Assam (353-354). 

(3) Law in Bombay and Gucerat 

(355). 


(4) Law in the U. P. and C. P. 

(356). 

(5) Law in Mithila (357). 

(6) Law in Madras (358). 

(7) Law in the Punjab (359). 

( 8 ) Special Books on Adoption 

(360). 


(12) Census of India, 1901, Vol. 1, 
§ 636, p. 361. 

( 13 ) Bengal Census Report, 1881 , Vol. 
I, § 210 . The history of survivals of 


Buddhism in BengsLU given in the Census 
of India, 1901, | 640, po. jfip, 371 ., 

( 14 ) MeemdtAiT. 36 M. 
”44- 



GENERAL PRINCIPLES 


225 


S. 2.] 


352. Analogous Law. —There is this distinction between Hindus 
Lex Loci. aml min-I lindus. The personal law of the one being 

' mostly customary follows them upon migration to 

another locality, but the law of persons subject to the Christian law is the 
lex loci. So a Frenchman or a Portuguese migrating from Fremh or 
Portuguese India to British India render himself subject to the Indian 
Succession Act. (,6) But a Hindu and a Mahomedan* 1 ?) would in the same 
circumstances carry with him his own personal law. The general history 
of the Hindu schools has already been given (§§ 168-187). Strictly 
speaking, there is no lex loci in Hindu Law, since the existence of a lex loci 
is inconsistent with the existence of personal communal law. Take for 
instance, the case of Calcutta. The Bengali Hindus resident there are 
governed by the Dayabhaga not l>ecause they are residents of Calcutta but 
because they are Bengali Hindus and as such they would be so governed 
whether they w’ere resident in Calcutta or Cawnpore/ 1 '') Similarly, the 
Marwadi Hindus from Rajputana would he governed by their personal law 
whether it is the Mitakshara or custom, and the Sikh from the Punjab 
would similarly follow’ his ancestral customs. But while with the hetero¬ 
genous population of an Indian town it is not safe to premise that any 
people resident therein are subject to any particular school of law, still 
there is the lex loci in the sense that the indigenous natives of a particular 
place are presumably subject to the school of law which has by common 
consent been held to bind that locality. 


Though, strictly speaking, there is* no such thing as lex loci, as 
regards the personal law applicable to the Hindus, still the Courts administer 
the personal law obtaining in any locality to a Hindu living there unless 
there is evidence to show that he has adopted any other law or custom/’ 9 ) 

A family, migrating from Guzerat where the Mayukh prevails, to 
Madras where the Mitakshara is supreme, w’ill be presumed to continue to 
he bound by the Mayukh/") 

353. Books of Local Authority. —The Bengal school, also known 
_ . . as the Gaudiva school, dominates the Bengali speaking 

***** ’ provinces of Bengal and Assam in both of which 

provinces the primary authority is that of DayabhagS ■*') The Mitakshara 
is treated there with respect but it holds only a secondary place, merely 
supplementing the Davabhag together with its commentaries*") upon point* 


(if>) Abu v. Khalubai, 43 B. 647. 

(17) Abdur Rahim v. Halimabai, JO C 
W. N 362, 32 T. (*. 41 3 P. C. 

(iK) Kulada v. Han. 40 C. 407; contra 
a general statement in Bhadia v. Bhaji. 
to N. L. k. 34, is unsound. 

(19) Ramdas v. Chundra, jo C. 409; 
but sec Murle Das v. Manick, 5 M. I.. 
T. 181. 

(20) Murle Pas v. Manicka Chetti, 5 
M. L. T. 181. 

(21) Uma Sunker v. Kali, 6 C. 256 
*2^3) 5 Abhai Churn v. Mangal, 19 C. 634 

H. C .-15 


(638) ; Basania v. Jogendra, 33 C. 371 
(375)- 

(22) The leading commentaries are by 
Sritnth Acharya Oiudamani, Achyuta 
Chakravarti, Kaghunandan, Maheshwar 
and Shri Krishna (1700 A.D.), of which 
Raghunandan’s ranks highest; Ramnath v. 
Durga, 4 C. 550 (554): Ramanand v. Raj 
Kishore, 22 C. 347. .(350- Shri Krishna 
also ranks high, Raj Kishore v. Gobind, 1 
C. 27 (39) ; Hari Dayal v. Grish Chunder . 
17 C. 911 (914); Ramattanda y. Roi 
Kishore, 92 C. 347 (353)- 
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following arc considered 


upon which they are silent.*-’-’) Of these the two 
as commentaries of great authority:— 

(1) Dayattwa by Raghunandan :*-•»> 

(2) Daya-kraina-sangrah by Sri Krishna.*-’*) 

The two works on adoption:— 

(3) The Dattak-mimansa, and 

(4) The Dattak-chandrika are equally considered as works of 
the highest authority in Bengal.*') but in case of conflict the Chandrika is 
preferred to the Mimamsa.*-) 


354. The preferential position accorded to the Dayabhag in Bengal is 
, _ . accorded to the Mayukh in the city of Bombay, 

zerat. * X ’ e ™ r B " Berar (l > and Guzerat,** 5 though with this qualification 
that the two works should be sought to be reconciled 


as far as possible, and the Mayukh view only accepted where such recon¬ 
ciliation is impossible or the Mitakshara is silent. This appears to be the 
prevailing view** 5 though in the earlier cases the Mayukh was assigned only 
a second place, the Mitakshara being regarded as paramount,* 65 and on the 
subject of adoption, the two special treatises, Dattak-chandrika and the Dat¬ 
tak-mimansa possess special authority,* 7 ) but, as the Privy Council observed 
with reference to the latter, caution is required in accepting the glosses of 
its author where they deviate from or add to the Smritis.**> 


(23) Bhugwandeen v. Myna Hat, 11 M. 
I. A. 487 (507, 508) ; Collector of Rantnad 
v. Mootoo Ramalinga, 12 M I A 397 
<4A5)- 

(.24) Raniananda v Rat Kishore, 22 C 
347 (.151). 

(25) Raj Kish ore v. Gobi ml. 1 (.' 27 
(39). 

(1) Padina Coomart v. Court of Wards, 
8 C. 302 (311) P. C.; Puddo Kutnari v 
Jugut Kishore, 5 C. 615; Vina SUunkar 
v Kali, 6 C. 256; Asita Mohan v Nerode 
Mohan, 20 C. W. N. 901, 35 I. C. 127. 

(2) Collector of Madura v. Mootoo 
Ramalinga, 12 M. I. A. 397 (437) 

(3) Gir/a Bat v. Venkabcsh 2 Bcrar 

L. J. 135: Rain Prasad v. Subu Bai, 
4 N. L. R. 31 (32); Daiclat Rao \ 
Govind Rao, 5 N. L. R. 13; Ramji \ 
Nttrsha, 7 N. L. R. 116; Chandrabhaga 
v. Vishtvanath, 9 N. L. R. 102 (108); 
Bhadia v. Bhagi , 10 N L R. 24; 

Madho v Janki, 12 N L R. 148; 
Sadasheo v. Jaikrishna, 14 N. L R. 6; 
Kasam v. Jag mead, t8 N. L, R. 127 
(129, 130) P. C .; Naraitt \. Tuldram, 22 
N. L. R. 183 F. B. 

(4) Where it was introduced by the 
Maratha conquerors after 1720 A.D.; 
and where, therefore, it became the 


lex loci only by adoption; see Per 
West, in Bhagirathi Bai v. Kahnujiras, 


it B. 285 (294, 295) F. B. 

(5) Collector of Madura v. Mootoo 

Ramalinga, 12 M. 1. A. 397 (438); 

ytnayak v Lakshmibai, 1 B H. C. R. 
117 (122) approved O. A. Vinayak v. 
Lakshmibai. 9 M. 1. A. 516 (536, 537); 
Bhagawandcen y. Myna Bai, it NT. I. A. 
487 (508), Krishnaji v. Pandurang, 12 
B. II C R. 65; Rahi v. Govind, 1 B 97 
(106); Bltagirath v Kanujirar, it 
B 285 (295) F. B„ in which West, J. 
explains the reasons for the ascendancy 
of the Mayukh; Gojabai v. Shahajirao, 
17 B. 114 (118); Bai Kcsscr Bai 
Hunsraj, 30 B. 431 (442); Tukaram \. 
Narayan, 36 B. 339 (357); Basanta v. 
Jogendra, 33 C. 371 (375) ; Narayana- 
neamy v. Kuppusaini, 11 M. 43 (48). 

(6) Valabh Ram v. Bai Ilariganga, 

4 B H C. R. (A. ( .) 135 (138); 
Narayan v. Nana, 7 B. H. C. R. (A. 
* ) ’53 (i65, 167) ; Rakmabai v. Radha- 
bai, 5 B. II. C. R. (A. C.) 181 (185); 
Backha Jha v. J agin on Jha, 12 348 

(.355) ; Balkrishm v. Lakshman, 14 B. 
605 (6f2). 

(7) Laxmipati Rao v. Venkatesh 41 B. 
315; Bachoo v. Nagindas, 16 Bom. L. R. 


263^0. A. Nagindas v. Bachoo, 40 B. 


(8) Puttu Lai 
V. C. 


Parbali, 37 A. 359 
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355. The ruling authorities in Sindh are the Mitakshara and the 
Mayukh when not in conflict. Hut if the two are in conflict, the Muak- 
shara prevails, unless the Mavukh rule is proved as a part of the customary 
law.* 8 ' 


356. The authority of the Mitakshara (§§ 168-17/) is paramount in 
the United* 9 ) and the Central Provinces.* 10 ) Other 
works governing the same school are:— 


U. P. and C. P. 


(1) Vir-mitrodai—a work of special authority.*' 1 ) Tt is a collection 
of notes concisely elucidating the obscure passages of the Mitakshara.* 12 ) 

(2) Subodhini- by Visheshwar Bliatt, author of Madan-parijat. an 
authority in Mithila. Subodhini is only a collection of notes explanatory 
of obscure passages in the Mitakshara. 

(3) Madan-Parijat. 

f4) Keshava-Vaijyanti. 

(5) Halam Bhatt Tika —a work by a Brahmin lady named Laxmi Devi 
(§ 171) overstrains the text to favour the rights of women.*' 1 ' In other 
respects neither this commentary nor her Vaijyanti can equal the Virmi- 
trodai.*' 4 ) 

(6) Vaijyanti —see Halam Hhatt. 

(7) Vyvhar-Madhav. 

(8) Kalpataru. 

{9) Vivad-Tandav—author Kamlckar—contemporary of Xilkanth and 
said to be his cousin—deals only with inheritance and followed, if “ his 
work is not in conflict with any higher authority.” 

(10) Visheswar—author of a Tika (commentary) on the Mitakshara. 

357. As previously observed, except the Bengal, Eastern or Gaudiya 

...... School whose text-book is the Dayabhag, and the 

" 1 * ®‘ Maharastra school which favours the Mayukh. the 

rest of India is subject to the Mitakshara and its sub-schools of which the 
Mithila school its nearest neighbour, is least dissentient. The country 


(8) liodo Mai v. Kishni Dai, 93 I. C. 
**44; (1926) S. 2JI 

(9) Bhayh Ram v. Bhydhugur, 13 M. T 
A - 373 (390); Sri Balusti \. Sri Balusti. 
22 M. 398(410) P. C. ; Bachira J11 v. 
Vcnkatat>t>adu, 2 M. If. C. R. 402 (406) ; 
rulsht Ram v. Behari Lai. 12 A 328 
(335): Bhaywan Singh v. Bhagwan 
Stngh, 17 A. 294 (347) ; Debi Sahai v. 
•)' tco Shankar Lai, 22 A. 353 (356) ; 
Jagannath v. Ranjit Singh, 25 C. 354 
(366). 

(10) Balwant Rao v. Baji Rao, 48 C. 

30 P. C. (C. P. case). 

(n) Collector of Madura v. Mooloo 
Ramahnga, 12 M. I. A. 397 ( 438 ) : Gir- 
dhart Lai v. Bengal Government lb., 448 


(465) ; Moneram v. Kerry Kolitany, 5 
C. 776 (786) P. C.; Bachlia v. Jugmon, 
12 C. 348 (353, 356); Ranjit Singh v. 
Jagannath, lb, 375 (381): Jogdamba v. 
Secretary of State, 16 C. 367 (374) : 
Abhal Churan v. Mongol Jana, 19 C. 
(>34 (638); Tuhhi Ram v. Behari Lai, 
12 A 328 (340, 341). 

(12) Cole. Preface to Mitak., p. vui. 

(13) Tulshi Ram v. Behari Lai, 12 A. 
328 (368) ; Ananda v. Nownit Lai, 9 C. 
3i5 (324); Jogdamba v. Secretary of 
State, 16 C. 367 (372) ; Dwarka v. Sarat 
Chandra, 39 C. 319 (336). 

(14) Ananda v. Nownit Lai, 9 C. 315 
(324). 
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comprised in the ancient Mithila is variously described, some holding it to 
correspond to the whole of modern Rebar*'-*) while others hold it to com¬ 
prise only North Rehar including Tirhoot*' s) and Purneah.* 10 ) According 
to Messrs. Golap Shastri and D. Chattcrjee, translators of the Vivad Ratna- 
kar, the province of Mithila is that territory which lies between the rivers 
Gandak and the Coosee.*' 7 ) Whatever may he the exact boundaries of 
Mithila, it was at one time the seat of great literary activity. Yadnavalkya 
the author of the Institutes annotated in the Mitakshara lived and taught 
here; and it still boasts of a distinct sub-school which has been prolific in 
the production of treatises which, though professedly commentaries on the 
Mitakshara, do not fail to introduce small local variations under the license 
of interpretation. Rut the Mitakshara remains there as the paramount 
authority*' 8 ) the following works being regarded as merely supplementing 
it and as such entitled only to local preference 

(1) Vivad-rutnakar— composed by or under the superintendence of 
Chandeshwar. Leading text-book of the school. 

(2) Vivad-chintamani—by Vachaspati Misra is also a leading text¬ 
book.* 19 ) It follows the Ratnakar. 

(3) Vivad-chnndra—by Misaru Misra—holds a high place.*- 10 ) 

(4) Krito-kalpadruma. 

(5) Madan- parijat—written b\ Vishesvvar Madan Upadhaya—better 
known as the author of Subodhmi. 

(61 Dwaita-parishishtah—by Keslnv Misra 

(7) Smriti-sar. 

(8) Smriti-samuchai by Hari Nath Upadhaya. 

But though these are all text-books of this school, in case of conflict 
between any of them, the Mitakshara alone is regarded as the final guide.* 2 ') 

358. In the Madras Presidency* 2 -*) the supreme authority of the Mitak- 

.. , shara, though unshaken.*-*3) is supplemented bv the 

a r **' following works:— 


(14) Tagore’s Preface lo Vivad riiinta- 
mani, p. xxvii. 

(15) Thakoor Deyhee v. Rai Baluk 
Ram, 11 M. I. A. 139 (175): Bhagwan- 
deen v. Myna Pat, 11 M I. A 487 (507) 

(16) Rutchcputty \ Rajendra, 2 M I 
A 132 (15S)■ 

(17) Babu Golap Shastri, in his Law 
of Adoption, treats Mithila as co-exlen- 
sive with Tirhoot, (2nd lid ), 92. 

(18) Sourendra v Hari Prasad. 5 P. 

135 (155) P. C.; Chandreshtoar \ 

Bisheshwar, ib, 777. 

(19) Thakoor Deyhee v. Rai Baluk 
Ram, 11 M. I. A. 139 (174 175); Dhondu 
v. Jaganath, 1 B. H. C. R (A. C.) 47 
( 49 ) ; Bahvant Singh v. Rani Kishore, 20 
A. 267 ( 290 ) P. C. ; Domodar v. Ssua¬ 
bility, 8 C. 537 ( 541 ) ; Birajun v. Luchnn 


Naram, 10 C 392 (399); Bachha v. 

Jugmon. 12 <\ 348 (351): Sunimani v. 
Mullammal, 3 M. 265 (268), Mari v. 
Chinn animal, 8 M. 107 (113). 

(20) Rutihputty v Rajunder, 2 M. 1. 
A 132 (156). 

(21) Path ha v Jugmon, 12 C. 348 
(356) 

(22) \ ariously called the Penisular. 
the Dravid District, or the Southern 
School. 

(23) Collector of Masulipatam v. 

Cavaly, 8 M. I. A. 500 (522); Katama 
Nachiar v. Srimut Rata Mootoo, 9 M. I. 
A. 539 (606, 607) ; Nagalinga v. Subht- 
ramaniya, 1 M. H. C. R. 77 (80); 

Srinivasa v. Kuppan, 1 M. H. C. R. 180 
(182); Bachiraju v. Venkatappada, 2 M, 
H. C. R. 402 (403). 
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(1) The Smriti-chandrika—ranks highest after the Mitakshara 43 *) 
though it cannot override its explicit provisions/ 2 *) It holds a parallel 
position to the Mayukh in the Bombay Presidency/') 

(2) Vir-mitrodai—has a high position in Western India. It supple¬ 
ments many gaps and omissions in the earlier commentaries and illustrates 
and elucidates with logical preciseness the meaning of doubtful expres¬ 
sions/ 2 ) 

(3) Subodhini. 

(4) Saraswati-vilas—of some authority m Madras/*) 

(5) Parasar-niadhaviyam written b\ Narainswamy—especially 

esteemed in the Canara District/ 1 *) 

(6) Vyavhar-Nirnai. 

(7) Aprark/s) 

(8 ) Vaithinath-Dikshatiyanl. 

(9) Dattak-chandrika/ 6 ) 

359. In the Punjab, in all questions relating to adoption, guardianship, 
p un - ab succession, women’s property and female relations 

unja ' such as betrothal, dower, marriage, divorce and 

bastardy, family relations, partitions, gifts, wills and legacies, religious 
usages and the rights of alluvion and diluvion, the first rule of decision is 
custom 4 ?) which is recorded in the Kiwaz-e-Am prepared by the settlement 
officers charged with this duty/ 8 ) But in the absence of ascertained custom, 
the Punjabi Hindus are governed by the Mitakshara, though the scope for 
its applicability is much limited by the considerable body of customary law 
which has become crystallized into well ascertained rules. 


(24) Bhagzotindeen \. Myna Baec, 11 
M. 1 A. 487 (508); Collector of Madura 
v. Muthu Ramalinga, 2 M. H. C. R. 
206 (219) O. A. 12 M. 1 . A. 397, 437; 
Kissen v Javallah, 3 M. II C. K. 346 
(351); Gaiiipothi v. Gajiapathi, 1 M. 290 
(299) P. C ; Muttu v. Dora Singha, 3 
.\I. 290 (302) P. C.; Mari v. Chinnammal, 
8 M. 107 (123); Subramania v. Muthu- 
stvamy, 21 M. L. J. 856 (864) ; Appandai 
v. Bagubali, 33 M. 439 (441 )• 

(25) Sum main v. Mullammal, 3 M. 
265 (269) ; Muthappanarayan v. Am want, 
21 M. 58 (62) ; Raju Gramony v. Antani, 
2 M. 358 (360); Chinnasami v Kunju, 
35 M. 152 (isg); Vcdachela v. Ranga- 
nathnan, 2b C. W. N. 159 P. C. 

(1) Vedachela v. Ranganathan. 2(> C 
W. N. (159) P. C. 

(2) lb. 

(3) Kattama v. Doraswamy, 6 M. H. 
C. R. 310 ( 333 ) ; Jajyamp v. Kamakshi, 3 
M. H. C. R. 424 (452); Appandai v. 
Bagubali, 33 M. 439 (441); Chinnami 
v. Kunju, 35 M. 152 ( 159 ); Vedachela v. 


Ranganathan. 
C. 


26 C. \Y N. 150 (166) 


(4) Collector of Madura v Muttu 
Ramalinga, 2 XI. H C K. 206 (220), O. 
V. 12 M T A. 397; Bhaqzoandeen v. 
Mayna Bare, 11 AI I. A. 487, (508). 

(5) Both Aprark and Vyvhar Nerini 
may be usefully consulted on points on 
whch the mitakshara is silent but should 
not be acccpteil if their opinion is clearly 
opposed to it; Chiinta Stoami v. Kunja 
I'illai, 35 M 152. 

(6) Runqama v Atchama, 4 M. I. 

A. 1 (97); Collector of Madura v. 

Mootoo Ramalinga, 12 M. I. A. 397 (437) ; 
Gurulingasieami v Ranialakshmamma, 3 
C W. N, 427 P. C.; Arumilli v. Arumillt, 
44 M. 656 P. C. 

(7) S. 2. Reg. XI of 1825; S. 5, 
Punjab Laws Act (Act IV of 1872); 
Krishna Singh v. Nur Din. ( 1917) P. W. 
R. 156, 42 I. C. 193; Rattigan’s Dig. 
Civil Law Punjab, pp. 1-4. 

(8) Bey v. Alla Ditto, 44 C. 749 P. C. 




230 


THE HINDU CODE 


[ Ss. 2 & 3 


360. Special Treatises on Adoption. —The two special treatises 
on adoption, the Dattak-chandrika (9 > and the Datlak mimansa, tl0) are re¬ 
cognized as of high authority in every part of India, of these the Dattak- 
chandrika is the older and considered of higher authority, < 11 > but the obser¬ 
vation of the Privy Council made with reference to the Dattak-miniansa 
apply equally to both, vis., that caution is required in accepting the glosses 
of their authors where they deviate from or add to the Snmtis.O-0 

3. (i) Hindu Law is personal, and a person lias the 

H . . , . right to carry it with him upon his migration 

1 personal. to anothcr plaa . in ln(Uaj wherc a different 

system of law prevails; 

(2) But on the change of his domicile there is no pre¬ 
sumption that he had necessarily carried his own law with him. 
since he has then the option of following his own law, or 
renounce it and adopt that of his new domicile; 

( 3 ) A person found resident in given place will be pro- 

t , . . sumed to be subject to the law of that place, 

unless he shews that in spite of the change of 
his domicile he had noi abandoned the law of his origin. 

Explanation I.—The “law of origin” means and includes 
the law established in the original domicile of the ancestors oi 
the family, and not merely of any members thereof, as deter¬ 
mined by the caste, race and language of the family at the time 
of its migration. 

Explanation 2.—In order to shew that in spite, of his 
migration a person has continued to follow the law of his 
origin the evidence given must be such as suffices to prove 
a special or family custom regarding its observance. 

Illustrations. 


(a) A, a Mahratta Brahmin from Poona, subject to the Mayukh migrates 
to Nagporc, where the Alitakshara is the lex loci In the first place, it will be 
presumed that he is subject to the Milakshara law', but A may shew that both 
he and the other branches of his family have maintained a connection with Poona 
and have followed the manners and customs of that place. 

(b) A, a Bengali from Calcutta settled down in Allahabad. The fact tha' 
several families of Bengalis had done the same but were following the Dayabhag 


(9) Rungama v. Atchanm, 4 M. I A 
i, (97); Collet tor of Madura v. Raw- 
lutga, r 2 At. I. A. 397 (437); Gurulinga- 
swami v. Ramala Kshcnamana, 3 C. W. 
N. 427 P. C„ 26 I. C. n,, 1132); 

Bhagwan Singh v. Bhagwan Singh 21 A. 
412 P. C., Bachoo v. Nagindas, 16 Bom 
L. R. 263, 23 I. C. 912 O. A.; Nagendas 
v. Bachoo, 40 B. 270 P. C., Arumilli v. 
Arumilli, 44 M. 656 (665, 666) P. C : 


Damodarji v. Collector, 7 A T. T 
927, 7 I C 418. 


(10) /‘nth, Lai v. 
P. I.; Sri flahnu v 
398 P. C .; Pralhed 
K. 110. 


P ° r ! c ° H - 37 A. 359 
.Sri lialusu, 22 Aif. 
v. Mahadeo, N. L 
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law is evidence from which it will be presumed that A and his descendants had 
continued to he subject to their own law. 

(t) A, a Marwadi from Bikaneer, joined a large colony of Marwadis in 
Calcutta for business. It is notorious that Marwadis follow their own customs 
wherever they go A will be presumed to be governed by such customs in Calcutta. 

Synopsis. 

(1) Personal Law Why Saved (4) Personal Jmw When Appli- 

(361-364). cable (366). 

(2) What Personal Law is (5) Law of Domicile When 

Saved (362-364). Applicable (367). 

(3) General Rule (365). 

361. Analogous Law. —The tenacious adherence of Hindus to their 
customs and usages, and their territorial diversity, justify the rule here en¬ 
acted. In this sense there is a lex loci as stated in clause (3).<"> Hut the 
lex loci applies only to persons of which Ihe place is the domicile of 
origin. (m) This is presumed to be as stated in Section 2. It follows the 
linguistic test. For instance, those who speak Bengali will presumably be 
governed by the Dayabhag law wherever they may happen to reside, for 
Bengal was and remains their “ domicile ot origin ” 'ibis term has been 
defined in the Succession Act as the country in which at the time of a 
person’s birth his father was domiciled. (,5) But this is not the sense in 
which a Hindu takes with him his personal law, and therefore, a different 
term had to be coined to describe it. 

362. The preservation of personal law is the necessary corollary to the 

preservation of the religious rites and worship with which the Hindu Law 
is inextricably blended. The question was considered by the Privy Council 
as far back as 1839 when affirming the finding of the Sadar Diwani Adalat, 
their Lordships said that in a case where a family migrates from one terri¬ 
tory to another if it preserves its ancient religious ceremonies, it also pre¬ 
serves the law of succession.*^) It should be noted that this presumption 
only applies to persons as to whose nationality or race there is no dispute; 
tlfere may be cases where the same degree of presumption cannot be 
made, as for instance, in the case of persons of mixed descent, or of those 
whose assimilation to the Hindu society is yet incomplete. Such was the 
case of a branch of the Cooch Behar family who belonged originally to the 
Koch aboriginal hill tribe but had for over a century become converted to 

(13) Soorendranath v Heeramonee, (68); Kuwud Chander v. Sectakant, ib., 

12 M. I. A. 81 (96) ; Parbati v Jagadish 75 (76) ; Lekkcci v. Gang a Govinda, 8 

Chundcr, 29 C. 433 (452) P. C; Govtnd \V. K. 56; Prithee Singh v.. Shea 

v. Radha, 31 A, 477 (479) P. C.; Nobin Soondaree, 8 W. R. 261; Huro Prrskad 
Chundcr v. Janardhan, (18G2) W. R. 67; v. Shib Shunkari 13 W. R. 47; Sonatan 

Otun Chander v. Obhy Churn W. K. v. Rutton, ib, 95 ; Gobind v. Radha, 

(Sp.) 67 (68) ; Koontud Chander v. 31 A. 477 (479) ; Marti Das v. 

Seetakantli, (18(13) W. R (Sp.) 75; Mmiicka, 5 M L. T. 181 ; Amba 

Sonalum v. Ration, (18(14) \V. R. Bai v. Gobind, 23 B. 257; Jagan- 

(Sp.) 95. noth v. Narayan, 34 B. 553 (557, 558); 

(14) Raw das v. Chandra Dassia, 20 Basudcv v Secretary of State, 11 M. 157 

C. 409 (413). (161, 162); Mailathi v. Subcaraya, 24 M. 

(15) Act X of 1865, S. 7. ' 650, Bhagabati v. Sohodra, 16 C. W. N. 

(16) Rutchefatty v. Rajender, 2 \1. T. 834, 13 I. C. 691; Kvlada Prosad v. Hart 

A. 132; Surendranath v. Heeramoni, 12 Prosad, 40 C. 407 (416); Bahvant Rao 

M. I. A. 81 (92); Parbati v. Jagadis v. Raji Rao, 48 C. 30 P. C.; Sukbtr 

Chunder, 29 C. 433 (451) P. C., Otun Singh v. Mangeistar, 49 A. 302. 
Chundcr v. Janardhan, W, R. (F.B). 67 
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Hinduism. A divine ancestry for the chief was manufactured by the 
Brahmins, but nevertheless the family had retained some of its aboriginal 
customs. In this state of the law' Jogendra the Zemindar of Baikantpur 
Raj died in 1878. The plaintiff claimed the estate by right of descent, the 
defendant by adoption, and the question was w'hether the validity of an 
adoption allowed by Hindu Law' could be presumed in favour of the defen¬ 
dant. Their Lordships held that if the family had been out and out Hindus 
such would have been indubitably the presumption. But it could not be 
applied to the parties whose conversion to Hinduism was yet incomplete, and 
therefore, it was on the defendant to prove his adoption as supported by 
custom, w'hich he failed to do (l7) (§ 348). 

363. It has been held that the personal law bv which a party is bound 
is the personal law in vogue at the time of his migration and not any' subse¬ 
quent development of that law which may have come into prevalence after 
his migration.But it is submitted, that this limitation is by no means in 
accord with ihe principle underlying the rule. The reason why a Hindu is 
permitted to carry his personal law with him is founded on the fact that 
that law is disseverably' connected with his religion, and that Hindus are 
notoriously conservative in the matter of their religious observances and 
that they do not wholly break away from their place of origin to which they 
repair on occasions of marriage and death and for the performance of their 
religious observances. Consequently, they are held free to take with them 
both their religion and their law wherever they go. Now it cannot be denied 
that if they had not migrated they would have been bound by any changes 
and development which that law might undergo from time to time. If so, how 
can they be the less bound merely because they have changed their domicile. 
Moreover, the rule assumes a continuous connection with the place of origin 
in spite of the change of domicile. Moreover, the change may' he a mere 
correction of an erroneous view of law; or it may be the revival of an old 
custom. So, where in a case of migration proved to have taken place 
before the composition of Mayukh, their Lordships of the Judicial Commit¬ 
tee referring to that work, said: “Although the migration of the Abhan 
Thakurs took place before the Mayukh was written, it may well be that the 
rule was in force in earlier times, and that on this point the Mayukh only 
embodied and defined a pre-existing custom ."< toi 

364. While a person is entitled to his personal law, he cannot simul¬ 
taneously have two such distinct and inconsistent laws, for example, one gov¬ 
erning his rights in respect of property taken by him from paternal ancestors, 
and the other in respect of properties received by him. from maternal 
ancestors. < - !0 ' The lex loci, as set out in S. 2, governs a person whose place 
of origin is unknown. (j,) Even w'hen known, a long continuous residence 
in a given locality and the severance of all ties with the domicile of origin 
may make the migrant amenable to the local law'. Such is the case of the 
Brahmins and Kayasths of Bengal who are reputed to have migrated from 
Kanauj, and to have brought wuth them the Mithila Law. But after their 


(17) Fanindra v. Rajeszcar, 11 C. 463, 
(481, 48 2 P. C.); Bahrain Rao v. Bait 
Rao, 48 C. 30 P. C. contra in Madho 
Rao v. Kesho Rao, 55 I. C. (N.) 175 

(18) Vasudez an v. Secretary of State, 
U M. 157 (162). 


(1 9) Chandika v. Mu 11 a Knrnvar, 24 A. 
273 (280) P. C. Jaivalita Lai v. Jaran 
Lai, 46 A. 182. 

(20) Bhagabati v. Sohodra, 16 C. W. 
N. 834, r3 I. C. 691 

(21) Rant Das v. Chandra, 20 C. 409 
(412). 
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settlement in Bengal, the Dayabhag school was founded and it became 
applicable to them and is prima facie the lex loci of Bengal, though it is 
still open to any Bengali to show that his family had nevertheless retained 
the law of his origin/") Such was held to be the case of a family 
of Nagar Brahmins of Gujrat who were domiciled for over a century in 
Benares, and were ignorant of any rules to be found in the Mavukh 
country, and were unable to prove a single instance of special succt.>sion 
under the Mayukh/") 

365. Principle. —Ordinarily, all persons living in any locality are 
subject to the law in force there/") And as regards immovable pro¬ 
perty. the general rule is that it is subject to the lex rei situ. But 
inasmuch as Hindus are now declared by law to be bound by their own 
personal laws/’) it follows that they are equally entitled tr be 
judged by those laws wherever they may be living. This is of some 
consequence as Hindus are to be found scattered all over India, and 
if their laws were to be altered by each movement of their domicile 
or in accordance with the rule of rci situ, then they might be subjected 
to a variety of rules as divergent as the schools of Hindu Law. 
Moreover, that rule only applies to countries which possess a more or 
less uniform territorial law. Such laws now exist in this country, 
and so far as they are applicable, they apply to the exclusion of Hindu 
Law (§§ 204-217). They, however, still leave Hindu Law intact on several 
subjects here dealt with, and on those the rules here prescribed, hold 
good. But since the statutes reserving this law only extend to India, a 
Hindu migrating beyond the shores of India, e.g , to Africa, England 
or elsewhere, cannot carry his personal law with him, but would be 
bound by the lex loci prevailing in the land of his domicile. But a 
Hindu migrating from foreign territory to India is entitled to bring 
his personal law with him. to; 

366. Personal Law When Applicable. —This section lays down n 
rule in consonance with the unanimously accepted view of the Courts 
(§ 362). It declares that a Hindu is primarily governed by the law 
of his origin. Such law is set out in S. 2. Consequently, persons 
who have long lived rooted to the soil of any province and speak the 
language and follow the customs there prevalent, are governed by the 
lex loci. But in the case of migrating families who leave the place of 
their origin to settle down in another place where the prevalent law 
is different, the rule is that their own personal law follows them on 
migration. But this is merely a presumption, and may be rebutted by 
proving that the family had by its adoption of the customs and usages 
of its domicile, declared its intention to abandon its law of origin and 
follow that of the domicile, to) But the mere adoption of local cus¬ 
toms, festivals and ceremonies of the people around is not sufficient 


(22) Pitambar v. Nishi Kant, 24 C. W. 
N. 215; Ramesh Chandra v. Elahi Buksh, 
50 C. 898. 

(23) Lakshmi v. Hart Ram, 52 I. t. 
(A.) 25. 

(24) Lalla Mahabir v. Mt. Kundar 8 W. 
R. 116 (118, 119) ; Pitambar v. Nishi 
Kant, 24 C. W. N. 215; Bahoant Rao 
v. Baji Rao, 48 C. 30 P. C. 


(25) Nubia Chander v. Janardhan, W. 
K. (F.B.) 67. 

(x) Government of India Act, 1915, 
S. 112 (5 & 6 Geo. V, c. 61), and the 
statutes previously cited. 

(2) Mailathi v. Subbaraya, 24 M. 650. 

(3) Byjnath v. Kopilmon, 24 W. R. 95 
(96) ; Kttlada v. Ilaripada, 40 C. 407. 
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to displace this presumption. <i> The real test is whether the family 
has continued to adhere to the essential ceremonies of its place of 
origin, such as those performed at the tunc of birth, marriage and 
death, (s) especially the last, which Hindu Law regards as the most 
important. (r,) It is not necessary to prove migration from the place 
of origin, as this would, in many cases, be impossible.Of course, 
where a Hindu has become a convert to Mahomedanism he is presumed 
by the very act of his conversion to have abandoned Hindu Law and 
usage to which he w.is subject, and those who allege that the Hindu 
Law and usage have been still retained must prove it. (X) 

367. Law of Domicile When Applicable. —It has been stated before 
that a Hindu is only presumably bound by the law of origin, and that 
that presumption is rebuttable, and may be rebutted by proof of adop¬ 
tion of the law of domicile in essential ceremonies, such as those 
attending birth, marriage and death. The question in each case is one 
of fact Where a family originally subject to the Alithila Law, migrated 
to Bengal and had for several generations intermarried with Bengal 
women, though the rites and ceremonies connected with funerals and 
marriages had been sometimes performed according to the Bengal 
Shastras, the Court held the fact of intermarriages sufficient to justify 
the application ol the lav >f domicile. (o) But the converse proposi¬ 
tion does not necessarily hold good, since a family may have for gene¬ 
rations become merged in the local population, and jet it may not be 
permitted to intermarry with the people of that locality; but if in 
such case the law of succession he in accordance with the lex loci 
then the Court would nresumc that the family had abandoned its law 
of origin and adopted that of domicile. C») But this statement requires 
to be qualified. The fact that a Hindu is entitled to carry with him his 
communal law depends upon the fact that inspite of the change of 
domicile lie still remains a member of his community and attached to 
his original home. He visits it on the occasions of biith, marriages 
and funeral obsequies, and it would be strange if lie were bound by 
one law, his wife by another, and his children by its latest development. 
Moicover, m such a case a preliminary enquiry into the period of 
migration and the state of the law then current would be almost a 
necessary prelude to every such litigation. Fortunately, as the old 
fiction of interpretation still obtains and as interpretation of law is 
not its alteration, it follow's that Hindus are entitled lo insist upon 
the administration of their personal law with all its latest "interpreta¬ 
tions." From what has been said before, it is clear that the lex loci 


(4) Uuro Pershad v Shibu Shunkurec, 264; Ibrahim v Ibrahim, 30 M L. T. 85 

13 W. R 47- P. t 

(5) Kuomud thunder v. Selnkanlh. (9) Rat thunder v Gokul Chund, 6 

W. K. (F. 13 ) 75 (76) : Login v. Primes I I) (O S) 42. (1801) 1 Scl. R. S. 
Gouramma, 1 I. I). (0. S) 109; Pudma- b A. (Macuaghhur) 43; Koomud 
rati v. Doolar Snnjh, 4 M. I. A. 259 thunder v. S 'cetakanta, W. R. (F. B.) 75 

(6) Ram Bromo v. Kamuiee, 6 \\. R. (70). 

295 (296) Ramesh Chandra v F.lahi (10) Chundro Sethut v Nobin Soon- 

Buksh, 50 C. 898. dur, 2 \Y It. 197. 

(7) Ramesh Chandra v Plain Buksh, (11) Bahvant Rao v. Baji Rao, 48 (’. 

SO C. 898, explaining Pilambar v. Nisht- 30 (43) P. C. approving Va.sudcvan v. 
kanta, 31 C. L. J. 52. Secretary of State, 11 M. 157 (162); 

(8) Machhu Bai v. I lira Bai, 35 B Mad ho Rao v. Kesho Rao, 55 I. C. (N.) 

175. 
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will apply to persons whose origin is unknown, or who have become 
permanently domiciled elsewhere and identified with its people. Such 
is also the case of aborigines, who are presumably governed by the 
Hindu Law of the place where they reside in the absence of proof of 
a custom at variance therewith.< Io) 

367A. The Jains are no exception to the ruled") Like the rest of 
the Hindus they also carry on migration, their own personal laws with tl cm. 
liut inasmuch as being traders and merchants they have for generations 
become settled in all parts of India it is not always possible to ascertain 
the law of their origin. In that case their personal law would be the 
law of their domicile, in other words, the lex loci (,j) 


4. (i) Hindu Law, as such, ceases to bind a Hindu 


Law applicable to 
converts. 


upon his conversion to an alien faith; and in 
the absence of anything appearing to the 
contrary, he will be presumed to follow the 


law applicable to his new religion; but it is open to him to con¬ 


tinue to follow Hindu Law as a matter of custom so fat as 


it is consistent with his new religion and with the rights of the 
ether members of his family. 


(2) The question whether a convert continues to follow 
the old law or elects to follow the new law is a question of 
intention to be decided in each case with due regard to the 
course of his conduct, habit and mode of life. 


Synopsis. 

(1) Position of Converts (368). Families (375). 

(2) New Religion : Nezo Lazo (5) Convert Not Deprived of 

(369-370). Ilis Rights to Property 

(3) Convert Separated from a (376). 

Joint Family (371-374). (6) Succession Act Applies 

(4) Wholesale Conversion of (377). 

368. Analogous Law. —This section enunciates three main propo¬ 
sitions ol law all of which have been the subject of judicial decisions. 

The first proposition is that a Hindu, upon his conversion to a 
non-ilindu faith, e.g., Mahomedanism or Christianity, becomes at once 
free from the obligations of Hindu Law/ 1 -’) 

The second proposition is that a convert prima facie becomes sub¬ 
ject to the law applicable to his new religion/ 1 -*) 


(10) Rtikhab v. Chunnilal, 16 B 347; 
Amava v. Mahadgauda, 22 B 416; 
Ambabai v. Govind, 23 B. 257 (263) ; 
Lalla Mahabecr v. Mt Kundun, 8 W. R. 
116; Ghotay Lull v. Chttuo Lai, 4 C. 744; 
M anile Chand v. Jagat Settani, ly 
C. 518. 

(11) lihaqvandas v. Rajmal, 10 B. it. 
C. R. 241; Sheo Singh v. Dakho, 1 A. 
688 P. C.; Chotay Lull v. Chunnoo, 4 C. 
744 (752, 753)ajP- C. 

(12) Official Assignee v. Bidya Sun- 
dari, 24 C. W. N. 145, 54 I. C. 700. 

(13) Bhagwan Koer v. Bose, 31 C. 11 


P. t;. ; Ron'thcr v. Rozvther, 45 M. 308 
P. C.; Najimuddin v. Abdul Hamid, 
(1923) L. 175; Jamna Bai v. Gunda Ram, 
6 L. L J 84; contra in Ramjcc v. Anan- 
clappa, 2 Mjsore L. J. 92 (submitted, 
based on a misapprehension of thi. Privy 
Council). 

(14) Abraham v. Abraham, 9 M. I. A. 
195; Rowdier v. Rowdier, 45 M. 308 
(314) P. C.; Advocate-General v. Jimba 
Bai, 41 B. 181; Bai Mach Bai v. Hir Bai, 
35 B. 264; Asha Bibi v. Ma Kya Yin, S4 
I. C. (R.) 514; Chcdambaram v. Ma Yein, 

6 K. 243 (253). 
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The third proposition is that a convert may, despite his conversion 
to an alien faith, elect to follow the old law, but he can only do so 
in its entirety (a) so far as it is consistent with his new religion,*'*) 
and ( b) so far as he can do so without prejudicing the rights of his 
unconverted relations.* 16 ) 

A convert continuing to follow Hindu Law can only do so as a 
matter of custom/' 7 ) since Hindu Law, as such, ceases to apply to him 
upon his conversion to another faith with the personal and property 
law of its own.* 18 ) 

Clause 2 lays clown a rule of evidence and is equally supported by 
authority. 

These several propositions will now he examined in detail. 

369. New Religion: New Law. —Hindu Law is essentially a 

religious law. It has not been yet secularized. 

CUu,e ’ Technically it remains a set of divine commands 

which are obligatory upon all Hindus so long as they are Hindus by 
religion Hut outside this narrow and steadily narrowing circle there 
remain a class of Hindu reformers, dissenters and apostates, such as, 
Sikhs,* lo) Hrahmos. Ana Sama is, Prarthana Santajis and the rest, who 
though disavowing the c* 7 s--nti.il tenet* of Hinduism are still regarded 
as Hindus and are subject ’o the Hindu Law. I’ut there is a limit 
beyond which apnsiar) is intolerable, and it has been held that the 
moment a Hindu plunges into apostacy by allying himself to an alien 
faith with a legal system of its own he ceases to he subject to Hindu 
Law, and it is presumed that with the acceptance of a new religion 
he had also accepted its law, which again he was not bound to do, 
since Christian and Mahomedan Laws are, unlike the Hindu Law, 
apart from the Christian and Mahomedan religions, and the acceptance 
of one does not necessitate the acceptance of the other; from which 
again it follows that a Hindu may become a convert to Christianity 
and Mahomedanism, and yet retain his personal law unaffected by the 
change of his religion. 

370. It was so laid down bv the Privy Council in a case decided 
upon the following facts. Two brothers, Mathew Abraham and Francis 
Abraham, were descendants of Hindu parents who had themselves become 
converted to Christianity: one of them Mathew had married his wife, 
Charlotte, the daughter of an Englishman who had married a Portuguese 
lady, by whom he had a son Daniel. On Mathew’s death, the question 
arose whether his brother Francis succeeded to his estate by survivor¬ 
ship. Referring to this question. Lord Kingsdown, delivering the 
judgment of the Privy Council, said: “The true question at issue 
in this case is, not who was the heir of the late Mathew Abraham, 
hut whether he and the respondent (his brother Francis) formed an 
undivided family in the sense which those words hear in the Hindu 

(15) R mother v. Rvwther, 45 M. 308 (18) Dalipa v. Dallu, 4 L. L. J. 336; 

(314) F- C. Ilaji Osman v. Haroon, 24 Bom. L. R. 

(16) hulada Prasad v. Hanpada, 40 978, 68 1. C. 862; Abu v. Khatubai, 43 

C. 407 (41*, 419)- B. 647, affirmed O A. Khatubai v. Abu, 

(17) Abu v. Khatubai, 43 B. 647: 47 B. 146 (152, 153) P. C. 

affirmed O. A. Khatubai v. Abu, 47 B. (ig) Bhagunn Koer v. Bose, 11 C 11 
146 (152, 153) P- C. P. C. 
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Law with reference to the acquisition, improvement, enjoyment, dis 
position, and devolution of property. It is a question of parcenership. 
and not of heirship. Heirship may be governed by the Hindu Law. 
or by any other law to which the ancestor may be subject; but 
parcenership, understood in the sense in which their Lordships here 
use the term, as expressing the rights and obligations growing out 
of the status of an undivided family, is the creature of, and mus- be 
governed by the Hindu Law. Considering the case. then, with reference 
to parcenership, what is the position of a member of a Hindu family 
who has become a convert to Christianity, at once severed from the 
family, and regarded by them as an outcast * The tie which hound 
the family together is, so far as he is concerned, not only loosened, 
hut dissolved. The obligations consequent upon and connected with 
the tie must, as it seems to their Lordships, be dissolved with it. Par¬ 
cenership may be put an end to by a severance effected hv partition; 
it must, as their Lordships think equally be put an end to In a severance 
which the Hindu Law recognizes and creates Their Lordships, 
therefore, are of opinion that, upon the conversion of a Hindu to 
Christianity, the Hindu Law ceases to have any continuing obligatory 
force upon the convert. He may renounce the old law by which he 
was hound, as he has renounced his old religion, or, if he thinks fit, 
he may abide by the old law, notwithstanding he has renounced the 
old religion.” (J0) 

371. This case was decided in 1863 before the enactment of the Suc¬ 
cession Act, 1865, under which, while Hindus, Mahotnedans and Christians 
are exempt from its provisions/ 2 ' 1 others not subject to any other law, are 
made subject to it/ JJl The question in the case of Hindu converts to 
Christianity arises, do they still remain Hindus after their conversion to 
Christianity? The question has been answered in the negative, it being 
held that such converts become perforce subject to the Succession Act, 
since no other law but the Succession Act. is applicable to them, 
and on this ground the decision in slbraham v. Abraham is held 
to have been modified by the Statute/*' 31 Hut it is submitted, 
that since the Succession Act exempts " other laws ” this leaves 
room for the application of Hindu Law if the convert elects to abide by 
it, and it has been so held by the Privy Council/ 241 Rut such law would 
then apply to them not because it is Hindu Law blit because it is extended 
to them by usage (§§ 341-343). 

372. In another case, a similar question arose upon a Hindu becom¬ 
ing a convert to Mahomcdanism. Here one Ratan Singh was a born 
Hindu, but became converted to Mahomedanism, the effect of which 
their Lordships held, was to have ipso facto dissolved the coparcenership of 
which he had till then been a member. Their Lordships said: “It may 
be taken now as established beyond dispute that in 1845 Ratan Singh 
abandoned Hinduism and adopted the Mahomedan faith. But although 


(20) Abraham v. Abraham, 9 M. I. A 
195 (237, 238). Tellis v. Saldanha, 10 M. 
09 J. Subbayya v. Ratigayya (1927) M 
883; 105, I. C. 206. 

(21) S. 332. 

(22) S, 2, Succession Act (X of 


1005 )• 

(23) Napel Iiala v. Sitikaata, 15 C. VV. 

N. 158, 8 I. C. 41 

(24) Roxvther v Roxvther, 45 M. 308 
(314) P. C. t following Abraham v. Abra¬ 
ham, Q M. I. A. 195 
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his renunciation of the Hindu religion involved under the Hindu Law, 
the forfeiture of civil rights to the extent of depriving him of his share 
in the joint estate, Daulat advanced no claim based on such forfeiture, 
and father and son remained joint until the latter’s death in January 
1851 .”<* 3 > 

373. Joint family implies that members thereof are entitled to joint 
mess, joint worship, joint residence and joint estate. But where joint 
mess, joint worship and joint residence liecome impossible the jointness 
of estate cannot continue in the sense it is understood of a coparcenary 
estate. The converted member becomes entitled to enjoy his share, but 
he can only do so on partition. The underlying religious foundation of 
a coparcenership being swept away by his act of conversion, all that re¬ 
mains to him is his share safeguarded to him by the Statute. He cannot 
continue to remain joint. If he fails to assert his right in time it is apt 
to be lost by the efflux of time, since the possession of those who 
continue to remain joint would be adverse as to him and on the expiry of 
the statutory period, his right of recovery would be extinguished. 

374. Forfeiture of caste may follow other acts besides con¬ 
version to an alien faith. It may equally result from a marriage out of 
caste. Such would, for instance, be the marriage of a coparcener to 
a European Christian lad\- who would inherit to her husband under the 
Succession Act. His issue by such marriage would not be of his caste, and 
they could not render the spiritual sen ices to his ancestors for which the 
right to property is regarded as a solatium. (a s) 

375. So far as the wholesale conversion of families is concerned, it 
is open to the members of such families and their descendants to adhere 
to the old law, or renounce it. But Hindu I.aw, as such, ceases to apply to 
him. As the Privy Council observed: “Upon the conversion of a Hindu 
to Christianity the Hindu Law ceases to have any continuing obligatory 
force upon the convert. He may renounce the old law by which he was 
bound, as he has renounced his old religion, or, if he thinks fit, he may 
abide by the old law, notwithstanding he has renounced the 
old religion.”* 1 ' In another place the\ said: “The profession 
of Christianity releases the convert from the trammels of the 
Hindu Law, but it does not of necessity involve any change of the 
rights or relations of the convert in matters with which Christianity 
had no concern, such as his rights and interests in and his powers over 
property. The convert, though not bound as to such matters, either by 
the Hindu Law or by any other positive law may by his course of conduct 
after his conversion have shown by what law he intended to be governed 
as to these matters.”*-’' 

376. In another case it was observed: “ A convert, i.e., a Hindu or 
Mahomedan, who becomes a convert to some other faith, is not deprived, ipso 
facto, of his rights to property by inheritance or otherwise. Prima 
facie he loses the benefits of the law of the religion he has abandoned, 
and acquires a new legal status according to the creed he has embraced, 


(23) Khunnilal v. Gobind Krishna, 33 (25) Cf. Ss. 120 (III), 290, post. 

A. 356 (363) P. C.; followed in Kulada (1) Abraham v. Abraham, 9 M. I. A. 

Prasad v. Haripada, 40 C. 407 (418, 419). 19s (241). 

(24) Ss. 120 (IV), 119 (IV), post. (2) lb., p. 245. 
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if such creed involves with it legal responsibilities and obligations. Thus 
a Hindu adopting the Mahomedan faith, from the moment of his con¬ 
version by that act affects all the property he may acquire subsequently 
to it, so as to render it subject to the Mahomeden Law of inheritance 
His apostacy has an immediate and prospective, not a retrospective 
effect; and his subjection to the new law dates from the moment of his 
profession of the new religion. ”<3) 

377. It will be noticed that these and other cascs <4) in which the 
same view was reiterated were cases of wholesale conversions o' all 
members of the family, or of descendants of the convert, 10 whom n is 
open to follow the law of their old religion, or adopt that of their new 
religion. Hut it will be presumed that upon his conversion 
the convert has not only adopted the new religion but also its new law. 
But this is only a presumption which he may rebut by shew mg that despite 
the change of his religion he had continued to adhere to the old law: 
and where this has beet) found to be the case amongst convene general!}, 
it becomes a custom of the caste as became established in the case of 
Hindu converts to Mahomedanism known as Khojas and Cuchi Metn<ins. (,) 
So the Hindu rule of exclusion of females from succession has been 
held to persist as a custom amongst the Hindu converts known as the 
Halai Memons of Porebunder, though the Halai Menton settlers in 
Bombay follow the orthodox Mahomedan ruled' 1 ) In a Madras case it 
was held that coparcenership and the right of survivorship were incidents 
peculiar to Hindu Law, which law, so far as it affected Native Chris¬ 
tians was repealed by the Succession Actd^ This view was dissented 
front in Bombay where it was pointed out that there was nothing in 
the Succession Act to support it, and that on the other hand S. 93 of that 
Act actually recognized a joint tenancy with the right of survivorship^) 
(§§ 341-343, 379). 

5. No Court shall enforce any law or usage having the 
, force of law inflicting on a Hindu forfeiture 

ot rights or property, or in any wise impart¬ 
ing or affecting any right of inheritance by reason of his re¬ 
nouncing or having been excluded from the communion of the 
Hindu religion, or being deprived of caste. 

Illustrations. 

(a) A, a Hindu, dies, leaving him suiviving two sons, B and the son C, who had 
previously become a convert to Christianity. B and C will inherit equally to A 


(3) Raj Bahadur v. Bishen Dayal, 4 
A. 343 (347)- 

(4) Lopes v. Lopes, 12 t. 70ft (722): 
Jalbhai v. Manoel, 19 B. (180; Batjt \ 
Santok, 20 B. 53; Hastings v. Gonsalves, 
23 B. 539 (543); Gho sal v. Ghosal, jr B 
2 5 (30, 32), dissenting from contra in 
'l'ellis v. Saldhana, to M. 69. 

(5) Abdul Cadur v. Turner, 9 B. 158 
(162); Mahomed Sidick v. Ahmed 10 B. 
i; Ahmedhoy v. Cassumbhoy, 13 B. 534; 


Jasioantsanggi v. Falesangji, 20 B. 181; 
Abu v. Kltalubai, 43 B 647, affirmed O 
A. Kltatuhai Abu, 47 B. 146 (152, 153) 
P. C 

(6) Khatubai v. Abu, 47 B. 146 (151, 
152) P. C. affirming O. A, Abu v. Kha¬ 
tubai, 43 B. (>47 

(7) 'l'ellis v. Saldhana, 10 M. 69. 

(8) Nattroji v. Perosbai, 23 B. 80; 
Ghosal v. Gosal, 31 13. 25 (32). 
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(6) In the last illustration if C' predeceased A, leaving him surviving his Chris 
tian son D, the latter will inherit equally with B.M 

O’) A, a Shchait of a temple, dies leaving him surviving B, who had previously 
turned a Christian. B cannot succeed to the Shcbaitship. nor claim its emoluments 
lcccived by the holder of that office. 

Synopsis. 

(1) Analogous Law (378-380). (4) Persons Protected (383). 

1 2) Principle (381). (5) Rights Protected (384). 

(3) Effect of Apostacy (382). (6) Rights Lost (385). 

378. Analogous Law. —This section is drawn from S. 0 of the 
Bengal Regulations enacted as the Caste Disabilities Removal Act, 
1850/ ,o) otherwise Known as the Lex Loci Act, passed to 
remove the disqualification attending a person upon his renuncia¬ 
tion of the tenets of Hinduism, whereupon he might be outcasted or 
his right to property depended upon the observance of the orthodox prac¬ 
tices of Hinduism forfeited. The Act itself is based upon the provisions of an 
earlier Regulation/’ 1 ) which removed the penalty for freedom of conscience. 
Consequently, where the Raiput father had become a convert to Maho- 
medanism in 1845, whereupon it was claimed that he forfeited bis share 
in the ancestral estate, which became solely vested in the son, the Privy 
Council held that the intention of both the. Regulation of 1832 and of 
the Act of 1850 was perfectly clear in that they both withdrew from 
the parties the arm of the Court to enforce any penalty or forfeiture of 
right of property consequent thereupon. In such case, the forfeiture was 
in fact incurred, but it did not give the son any enforceable right to his 
father’s share in the joint estate which he could either assert himself or 
transmit to his heirs for enforcement in a British Court of Justice/ 1 ' 0 

379. The text of this Act runs as follows 

' CASTE DISABILITIES REMOVAL ACT, 1850. 

(Act XXI of 1850.) 

(Passed on the nth April, 1850 ) 

“An Act for extending the principle of Section 9, Regulation VII, 1832, of the 

Bengal Code, throughout the territories subject to the Government of the 
East India Company 

“Whereas it is enacted by Section 9, Regulation VII, 1832 of the Bengal 
p .. Code, that whenever in any civil suit the parties to such 

rreamote. su j t may j le G f different persuasions, when one party shall 

be of the Hindu and the other of the Mahomedan persuasions, or where one or 
more of the parties to the suit shall not be either of the Muhammadan or Hindu 
pet suasions, the laws of these religions shall not be permitted to operate to 
deprive such party or parties of any property to which, but for the operation of 
such laws, they would have been entitled; and whereas it will be beneficial to 
extend the principle of that enactment throughout the territories subject to the 
Government of the East India Company. 


(9) Bhagwant Singh v. Kallu. 11 A 
100. 

(10) Act XXI of 1850. This Act is in 
its turn based on S. 9 of the Bengal Reg 
VII of 1832. 


(11) S 9, Beng. Reg. VII of 1832. 

(12) Khunnilal v. Gobind Krishna, 33 
A. 35b, (36S, 366) P- C, reversing O. A. 

29 A. 487. 
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“It is enacted as follows:— 

“So much of any law or usage now in force within the territories subject to 
the Government of the East Tndia Company as inflicts on 
any person forfeiture of rights or property, or may be 
held in any way to impair or affect any rights of inheri¬ 
tance by reason of his or her renouncing, or having been 
excluded from the communion of, any religion, or lining 
deprived of caste, shall cease to he enforced as law in the 
Courts of the East India Company, and in the Courts established by Royal Charter 
within the said territories ” 


Law or u sa ee 
which inflicts forfei¬ 
ture of or affects 
rights on change of 
religion or loss of 
caste to cease to be 
enforced. 


380. This \ct means that a person deprived of his caste by con¬ 
version to another faith or otherwise does not forfeit on that account (a) his 
rights, (b) his property, or (c) inheritance, the last two being merely 
illustrative of the first, as both the “forfeiture of property'’ and a "right 
of inheritance ” are included in the word “ rights.” The Act does not 
abolish the ■forfeiture of such rights, but is limited merely to their non- 
enforcement by the Court If the intention were otherwise, the section might 
have been worded thus: "No rights which a person possesses shall he 
forfeited, impaired or in any way affected by reason inereh of his 
renouncing etc. (,2) 

The effect of this enactment is to partially remove certain disabilities 
imposed by the Hindu T*aw on an outcast Hindu, it being immaterial whether 
the deprivation of caste is due to conversion to another religion in which 
rase the convert ceases to be a Hindu, or whether it is due to non-com- 
pliancc with its rules. Consequently, an outcast does not forfeit his 
right of guardianship of his children if he is otherwise qualified.GO 

381. Principle. —Since Hindu I.aw is religious law, the right to 
property is made by that law dependent upon the observance of the 
tenets of that faith. Consequently, a lapse from the orthodox 
practices of Hinduism would under that law entail forfeiture of the 
caste and all rights to property and inheritance. The pioneer mission¬ 
aries influenced the Government to remove the inequity visiting a 
Hindu convert of the deprivation of his civic rights, resulting in 
the enactment of the Caste Disabilities Removal Act/ 1 ** 1 otherwise 
known as the Lex Loci Act, the operative provisions of which arc 
abstracted in this section. This measure applies equally to those who 
change their religion or are outcasted for failing to comply with any of 
its precepts, llut in either case the Act is limited to this that the 
Court will not enforce or recognize the forfeiture as affecting his right 
to property or inheritance. (, s) It does not otherwise interfere with 
the autonomy of caste. For instance, the Court cannot restore him to 
the privileges of caste lost by his exclusion. < l6) 

382. Effect of Apostacy. —The last section deals with the effect 
of Hindu Law upon Hindu converts. This section deals with the 
penalties which Hindu Law imposes upon converts and defines the 


(12) See the subject further discussed 
under S. 290 post. 

(13) Khunnilal v. Gobind, 33 A. 356 
(365, 366) P. C.; Kamlesra v. Jarai 
Kasaundan, 28 A. 233; Muchoo v. Arsoon, 
5 W. R. 235; Ram Nath v. Purga, 4 C. 
550 (552), 555; Sundari v. Pitambari, 32 
C. 871 (873, 874); Gul Muhammed v. 


Wasir Begum, (1901) P. R. No. 60; Taij 
Sing v. Kousilla, (1902) P. R. 104. 

(14) Act XXI of 1850. 

(15) Ilonamma v. Timatmabhat, 1 B. 

(16) Subbaraya v. Ramasami, 23 M. 
171. 


H. C.--16 
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extent to which they have been statutorily mitigated. The Act applies 
equally to converts and non-conformists, that is to say, to those who 
have renounced Hinduism as also to those who do not conform to its 
usages. The question may be examined with reference to (a) the per¬ 
sons protected, (b) the rights protected, (c) and the rights lost. 

383. The operation of the section is ambiguous and has given rise 
(1) Person* Pro- to a conflict of decisions. It will be observed that 
tected. so far as regards the persons, it prohibits the 

Court from inflicting “on any person forfeiture of rights or property” 
and then goes on to add “ or may be held in any way to impair or 
affect any right of inheritance by reason of his or her renouncing, or 
having been excluded from the communion of any religion, or being 
deprived of caste.” If the latter clause be read as explanatory of and 
enlarging, with special reference to inheritance, the more general clause 
rendering unenforceable through the medium of Court, the forfeiture 
of rights or property “ on any person ” it would support the view taken 
in Allahabad to the-effect that these words not only protect the apos¬ 
tate, but also his descendants. Where, therefore, a Hindu turned a 
Mahomedan, his son also a Mahomedan was held entitled to succeed as 
reversioner to his Hindu uncle on the death of that uncle’s widow, 

But this view, though followed by the other Courts, has been dissented 
from in Madras, where so far as regards the right of inheritance spe¬ 
cifically provided for, stress is laid on the language of the second 
clause containing the words " by reason of his or her renouncing or having 
been excluded from the communion of any religion, or being deprived of 
caste ”—all words pointing to the person who has renounced the reli¬ 
gion, or is excluded from or deprived of caste. In this view the Maho¬ 
medan son of a converted Hindu would not succeed to the reversionary 
right of his uncle. ( ,8) In Sindh the question arose whether a Hindu 
son of the father converted to Mahomcdanism was his heir. It was 
held that “ any right of inheritance ” extended equally to a right 
accruing to a |K-rson which right is not affected by conversion. Con¬ 
sequently, a Hindu son was held entitled to inherit the property of 
his father. Hut it was added, that since under the Mahomedan Law 
a son is prima facie entitled to a share, yet the fact of his being a 
Hindu shifted the burden of proof on him to shew that he was not 
excluded as a KafirS This case shows the difficulties which be¬ 
set a liberal construction of the section. The fact is that the Act 
ill-defined the rights intended to be protected, and the second clause 
while intended to be supplementary is susceptible of a double construc¬ 
tion according as it is taken to be illustrative or exhaustive of the 
rights protected by it. 

384. Secondly, as regards the rights protected, the Act refers to 

(2) Right* Protec- “ forfeiture of rights or property.” It is, therefore, 
ted - clear that the Act merely saves existing rights, 

but has not the effect of creating new oncs. (2 °> Consequently, 

( 17 ) Bhagwant Singh v. Kallu, 11 A ( 18 ) Vaithilinga v. Ayyathorai, 40 M. 
100 , followed in Mabna v Chan, ( 1902 ) 111 R. 

P. R. 104 ; Rupa v. Sardar Mcrza, 1 L. ( 19 ) Hassomal v. Ghulam Mahomed, 
376 ; Hasoinmal v. Ghulam Mahomed, 8 RS. L. R. 185 , 27 I C. 357 . 

S. L. R. 185 , 27 I. C. 357 ; contra Vaithi- ( 20 ) Matungini v. Ram Ratton, 19 C, 
Unga v. Ayyathorai, 40 M. 11 x 8 , 289 ( 291 ) F. B. 
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a member of a tarwatl in Malabar which is impartible, cannot, 
on his conversion to Mahomedanism acquire a right to a parti¬ 
tion of the tarwad property/-”) And even as regards the 
existing rights, the Act does not prevent their being forfeited or lost 
upon apostacy—all it provides is that the Court will not enforce such 
forfeiture. So where a person was outcasted hv a Caste Panchaya 1 . 
whereupon he claimed damages, the Court refused to interfere with 
the autonomy of caste, provided that its decisions were within its own 
jurisdiction and vwere not oppressive or contrary to natural justice. < -') 
So where a Hindu married woman, having embraced Islamism, married 
a Mahomedan according to the forms of Mahomedan Law and had 
sons by him during the lifetime of the Hindu husband, from whom she 
had not obtained divorce, she claimed to inherit to her father; where¬ 
upon the Court held her to possess no such right on the ground that 
having been married to a Hindu, her second marriage was dlegal 
and that, therefore, she was in the eve of the law an unchaste daughter 
who was excluded from inheritance under Hindu Law The Act did 
not apply to her case because possessing as she did no right, she had 
forleited none which the Act could save.Tt is apprehended that 
if the Act will not enforce forfeiture of rights, it will not equally en¬ 
force assertion of rights lost by the apostate which are involved in 
his deprivation of caste. Such is a right to enter a temple, or to 
participate in a caste dinner or a religious or social ritual, all of which 
are bound up with the observance of the caste rules. There are some 
texts which deny to the outcaste and his offspring the right of main¬ 
tenance. (24) Such rights are now protected by the Act. The father 
does not forfeit his right to the guardianship of his children by his 
conversion to another faith (S 69), though in the case of the mother and 
other relations that fact may influence the Court in appointing another 
guardian as more conducive to the minor’s benefit. A person may con¬ 
tinue to enjoy his right of adoption even on his conversion to Mahomedanism 
(§§ *378, 379), but whether the adopted son of a Hindu upon his conversion 
to an alien faith still retains his right as son in his adoptive father’s family is 
one upon which the early text writers had opined against him/*s> Hut a 
different answer would have to be given now in view of the Act which pre¬ 
serves his “ rights ” in spite of his conversion and the withdrawal of spiritual 
benefit which his adoption was held to convey. In other words, on his adop¬ 
tion an adopted son is as good as an auras son and the conversion of one no 
more than of the other prejudices his rights. 

Persons married under the Special Marriage (Amendment) Act (l > are, 
as regards their rights and liabilities, made subject to the provisions of 
this Act/ 2 ) 


(21) Pathumma v. Raman, 44 M. 801 
(896) F. B. 

(22) Bishambar Das v. Cobind Das, 12 
A - I- J- 552 , 23 I. C. 30T. 

(23) Sundari v. Pitambari, 32 C. 871; 
Matangini v. Jaykali, 5 B. L. R. 466; 
Kerry Kolilaney v. Moneeram, 19 W. R. 
367 O. A. Subbaraya v. Ramasami, 23 M 


n (177, 178). 

(24) Vishnu, XV-§§ 35, 36; Deval anc 
audhyayan, cited in Dayabhag, V.-§§ 11, 

May., IV-n-§ 10. Sm. Ch„ V-§§ s, 
>; Manu, cited in Sm. Ch., V-x. 

(25) 2 Mon. H. L. 200; Steele, x 8 r, 

(1) Act XXX of 1923. 

(2) lb., S. 23. 
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385. Apart from their enforcibility through the medium of Court, this 
, . , Act does not encroach upon the provisions of Hindu 

' 8 * °* ' I.aw which determines the rights of an apostate 

Some of these rights being welded with religious observances would be 
necessarily lost on the renunciation of *he religion of which they are only 
an attribute. Such would be the right of coparcenersliip/A the right to 
perform the obsequial rites, the right of worship or to act as a Shebait 
or representative of the founder of a religious endowment, to attend a caste 
Panchayat or caste dinners and other ceremonial functions. 

6 . Subject to the provisions hereinbefore contained, non- 
Hindus, whether Hindu converts or others, 
Hindu Uw when residing - in a Hindu country, and adopting 
Hindus. the custom of the Hindus, may become 

subject to such of the incidents of Hindu 
Law as are implied in the custom they have adopted. 


Illustrations 


(a) A family of aborigines lives as a Hindu family joint in mess and estate. 
It will be governed by the Hiin’ i Law of coparccnerchip, and the Icgel presumption 
applicable to the position if a joint Hindu family will be applied to 

(/>) A family of Hindu rumrls u. Mahnim-daniMii, domiciled in India, continue 
to live joint in mess and estate Tl will be deemed to possess the incidents of a 
Hindu joint family.U) 

(c) But in the last case, if the family were domiciled out of Tndia, eq, in 
Burmah.Cs) or Mombasa,(O the same presumption would not arise 

Synopsis. 

(11 Analogous Law (386). '3) Case of Kalais (388) 

(2) Effect of Migration (387). 


386. Analogous Law. —“ Wheie nersons who are non-Hindus reside 
in a Hindu country, and adopting the customs of the Hindus have lived 
as Hindu families do, joint in mess and estate, they will he governed 
by the Hindu I .aw of coparcenership and the legal presumption appli¬ 
cable to a joint Hindu famih will be applied to them.’’L") The com¬ 
bined effect of this section and the last is to recognize the right of non- 
TTindus, whether Hindu converts, or others, to follow by custom some of 
the incidents of Hindu Haw. But this they can do onlv in India, where the 
vast majority of the population being Hindus, others residing in their midst 
might conceivably be imbued bv their surroundings. 

387. Effect of Emigration The presumption that a Mahomedan 

family governed by the Hindu Law of succession as a custom carries with 
it its customary law would still apply to it on migration to another province 
m.India. ^ ie law applicable to non-Hindus upon migration to a non- 

Hindu country, c.g., Africa is different. The question arose in the case of 
a Memon who had migrated with his wife and children to Mombasa about 


(2) See S 120 (Hi) post 
(.3) Eup Chand v. Lain, 3 C. L. R 97 
(09. 100). 

(4) Suddentonnissa v. Naiada, 3 C 694. 

(5) Ma Yait v. Maunn Chit Maunq, Mi 
I. C. 609 (612, 613) P. C. ; contra in 


Raqhubar Daynl v. Rani Dularc, 6 R. 

367 

(fi) Ahdur Rahim v. Halimabai, 20 C. 

w ; ¥ P> C - 32 T - C - 413 P. c. 

(7) Per curiam in Rupchand v. Latu, 
3 C. L. R. 97 ( 99 , 100 ). 
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half a century before the suit. On his death the question arose whether 
succession to his estate was subject to Hindu Law, to which Memons in 
India are subject, or to the Mahomedan Law which generally applies to 
Mahomedans. The Privy Council held that the Memons retained the 
Hindu Law as a matter of custom and that there was no presumption that 
the Memons carried it with them upon their migration to a foreign land. In 
so holding their Lordships said: “Where a Hindu family migrate from 
one part of India to another, prima facie they carry with them their 
personal law, and if they are alleged to have become subject to a new local 
custom, this new custom must be affirmatively proved to have been adopted, 
but when such a family emigrate to another country, and, being themselves 
Mahomedans, settle among Mahomedans, the presumption that they have 
accepted the law of the people whom they have joined seems to their 
Lordships to be one that should be much more readily mafic All that has 
to be shown is that they have so acted as to raise the inference that they 
have cut themselves off from their own environments. The analogy is 
that of a change of domicile on settling in a new country rather than the 
analogy of a change of custom on migration within India. The question 
is simply one of the proper inference to be drawn from the circumstances. 
In the present case it is to be observed that it does not appear that the 
Memons in Mombasa have at any time established any distinctive political 
or social organization for themselves. Such organization as has been 
formed appears to have been formed, mainly if not entirely, for purposes 
of worship. There seems no sufficient reason in what has been brought 
before the Courts in this case for regarding the Memons who have migrat¬ 
ed from Cutch to Mombasa as other than a numlx*r of individual Maho- 
niedans who have settled down among a jx'oplc who are of their own 
religion. It does not appear that these Memons have ever as a body 
claimed to be outside the system of law which naturally follows fiom that 
religion, and so prevails among the Mahomedans at Mombasa.”This 
case then establishes the principle that the presumption that Hindu Law 
dogs the person does not necessarily applj to non-Hindu followers of Hindu 
I.aw who upon a change of domicile, or fin settling down in a new country 
may or may not follow it. 

388. Nor does it apply to Hindus, who, upon migration to a non- 
Hindu country, such as Burundi, South Africa, 
British Guinea, Fiji intermarry with its natives, 
adopt their local customs, and for all practical purposes become identified 
with them. Such are the descendants of Hindu settlers in Burmah who 
have married Burmese women and are locally known as Kalais. Con¬ 
sidered as a class they are non-Hindus because they have become practically 
absorbed into the Burmese people.^) It was so held in a case of one 
Maung Ohn Ghine whose paternal grandfather was a Hindu emigrant 
from Madras to Burmah where he hail married a Burmese woman. His 
son was, therefore, a Kalai who married a Kalai and had practically settled 
down in Burmah. Ghine was a resident of Rangoon and had evinced 
great interest in Buddhism and was as much a Buddhist as he was a Hindu. 
But the question was which one of the two he must be classed as for the 
purpose of succession. The Privy Council thought that the question de¬ 
pended upon the combined effect of migration, intermarriage, new occupu- 

( 8 ) Abdur Rahim v. Halimabai, 20 C. ( 9 ) Ma Yait v. Maung Chit Maung, 
W. N. 362 P. C. 32 I- C. 413 . 66 I. C. 609 P. C. 
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tion and identification with the new community and the extent of 
departure from the orthodox law. In the case of Kalais it was found 
that they had become a distinct community domiciled in a non-Hindu 
country where they intermarried with the people, and had, therefore, become 
so far removed from the influence of Hinduism that they could not be 
classed as Hindus. “ The Hindu Law ’’ they observed, “ which the Courts 
administer rests on the Shastras, which claim Divine sanction and are 
followed by Brahmins generally. There may have been introduced 
usages which constitute a departure from the principles of Shastras so 
great that the community which has adopted them must be taken to have 
lost the character of being one in which Hindu religion governs. In the 
case of a sect at a distance from Hindu centres, where the surroundings 
are Burmese and Buddhist, and the mode of life is different from that 
of the Hindu communities in India proper, popularly known as such, 
it is easier to determine it being outside Hinduism than it is in the case 
of an isolated individual who has merely lapsed into unorthodox practices. 
It is obvious that few influences can be more potent in producing new 
communities of this separate kind than the combined operation of migra¬ 
tion, inter-marriage and new occupations. When these influences have 
operated for sufficiently long, a different community with its peculiar 
lehgion and usages may well result and be so outside Hinduism in the 
proper meaning of the word. To the members of such a community the 
expression Hindu in the Indian Succession Act and the Burma Laws 
Act would not be applicable. ”t*°> 


(io) Ma Yait v. Mount) Chit Manny, 66 I 
(J22) P. C. 


C. 609 (612, O13) P. C, 49 C. 310 



CHAPTER II 


Customary Law. 

7. Custom is^an established practice at variance with the 

Custom defined. general law. 

Synopsis. 

(1) Analogous Law (389-390). (3) Its Place in Other Systems 

(2) Custom in Hindu Lazo (392). 

(391). 

389. Analogous Law.—The definition in this section is taken f'nm 
the undernoted cased 1 ’* The following text from Manu shows the 
place of custom in Hindu Law:-- 

Manu. —" ioH. Immemorial custom is Iransceiulcnt law, approved in ihc second 
scripture, and in the Codes of Dnine legislators, let e\ery man, therefore, of the three 
principal classes, who has a due rev erencc for the supreme spirit which dwells in 
him, diligently and constantly observe immemorial custom. 

"109. A man of priestly, military or commercial class, who deviates fiom im¬ 
memorial usage, tastes not the fruit of the Vedas; 1ml by an exact observance of 
it, he gathers the fruit in perfection. 

“ 1 to Thus have holy sages, well knowing that law is grounded oil immemo¬ 
rial custom embraced as the root of all piety good usages long established ”(*’) 

390. Colebrnoke, in his Digest , 1S,J) extracts the following quota¬ 
tions :— 


“ 78 A decision must not be made solely by having recourse to the letter of 
written (odes; since, if no decision were made according to the reason of the law', 
or according to immemorial usage (for the word Yukti(n) admits both the senses), 
there might be a failure of justice.Os) 

"98 A man should not neglect the approved customs of districts, the equitable 
rules of his family, or the particular laws of his race/ 16 * 

“99 Tn whatever country, whatever usage has passed through successive 
generations, let not a man there disregard it; such usage is law in that country 

Other sages have similarly emphasized the sanctity of custom/ 17 * 

391. fl is thus clear that Hindu Law which is itself founded on im¬ 
memorial customs, naturally assigns a high place to communal customs 


(11) Hur Parshad v Shco Day at j() \V 
K 55 (70) P C. 

(12) Manu, Ch. i, Ss. 108-no. See also 
lb, Ch. VII, S. 203; Ch VIII, Ss. 41. 
46 


(13) 1 Dig., 137, 162. 

(14) “Ratiocination.” 

(15) Vrihaspati, cited in the Vyvhar 
Tatwa. 

(16) VVaman Puran, cited by Vachas 
pati and Raghunandan. 


(17) Yadnavalkya, It, Ss 4, 5; (Mand- 
lik’s Trans, p 198} ; Vrihasf>ati. 33 S. 
B Tv., pp. 282, 287; Mitakshara Ch 1, Ss 
r-25 r-ii 1, S. 2; Narad, Intro., S 40; 
Gaulam, Ch XT. S. 20; (S. B. E. II, p. 
237); Vasishth, S. i-io (S. B E. XIV, 
p 2) ; Bauydhagan (S. B F.„ XXX. pp. 
147, 167) ; Saraswati Vilas (Foulkes Tr.), 
pp. 16, 99, roo; Virmitroday, Ch. II, 
p II, S. 19. Sarkar’s Tr., p. 127. 
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and usages. This is recognized by the Courts. So the Privy Council 
in one case said, “ Their Lordships are fully sensible of the importance 
and justice of giving effect to long established usages existing in parti¬ 
cular districts and families in India, but it is of the essence of special 
usages, modifying the ordinary law ot Succession, that they should be 
ancient and invariable, and it is further essential that the) should be 
established to be so by clear and unambiguous evidence.” (,8) 

In this and other cases the Courts have used the two terms “ custom 
and “ usage ” as interchangeable; but they are clearly distinguishable on the 
grounds stated in Section 13, and apparent from the following descriptions 
given of them by the same high tribunal. 

392. The rule that custom overrides the law is not merely a rule of 
Hindu Law, but *s equally the rule in England and 
Cuitom in Other America and even in countries possessing the advan- 
tage of codified laws. In England several attempts 
have been made to define custom but most of these definitions describe it 
rather by its effect than by its essential attributes. 

The following are some ot the liest examples:— 

" A custom is, m effect, the common law within that place to which it extends 
although contrary to the genual law of the realm.”('9) 

“A custom is a paiticul.tr rule which has existed either actually or picsuinptivcly 
from time immemorial, and has obtained the force of law in a particular IocaIity."( J °) 

“ It is a jus non smpta and made by the people in respect of the place where 
the custom obtains.” 

" Custom may l»c defined to be a law or right not written, which being estab¬ 
lished by long use and consent of our ancestors has been and daily is in practice. 

“ A custom which extends to the whole country or embraces every member of the 
public ceases to be a custom, but passes into the common law of the land,”(-*2) 

There is as much contusion in the indiscriminate use of the tv\o terms 
"custom” and “usage” in England as there is m this country lJ -'> Ordi¬ 
narily, the term “ usage ” lacks three of the distinguishing features of cus¬ 
tom properly so called - 

(i) It need not have existed from tune immemorial; 

( ii) It need not be local; 

(««) It cannot override (he positive law. Hut on close examination, 
none of these tests would stand scrutiny; since the first two 
are not exclusive, and the last is equally applicable to custom. 

The real distincti m is stated in the definition, and when the two terms 
are not interchangeably used, as they ver\ often are, those appear to be the 
leading attributes of usage. This term *s however frequently used to denote 


(18) Ramlakshmi v. SivauaJha, 14 if. 
I- A. 570 (585). 

(19) Per Tindal, (... J., in Lockwood v. 
Wood, (1844) 6 Q. II. so (64), adopted 
per Jesscl, M. K., in Hamonorton \. 
Honey, (1876) 24 W. K. 603. 

(20) Tanistry cose, (1608) Dav. lr. 29 


(31. .14). 

(21) Tonnes l)c la Ley. sub voce. 

(22) Co. Lift 1 10-b; Coventry {Earl) 
x. Willcs. (186.O W. K. 127; Gifford v. 
Yarborough (Lord), 5 Ring. 16.1 (164). 

(23) 10 Halsbury’s L. F.., Tit Custom, 
S. 422, p. 221. 
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a local custom.It is used in this sense in the Evidence Act/-’5> It will, 
liowever, he used in this Gide in the definite sense assigned to it in the 
section. 

In the ethnological development of law. usage usually precedes custom. 
Many customs have so developed; and sometimes the custom of a particular 
community remains no more than a usage of another. 

8. (i) A custom varying the general law may 1/e a 

Nature Of cu»tom. general, local, tribal or family custom. 

Explanation 1.—A general custom includes a custom 
common to any considerable class of persons/ 0 

Explanation 2.—A custom which is applicable to a locality, 
tribe, sect or a family is called a special custom. 

Synopsis. 

(1) Varieties of Custom (.$9.1- (3) /'rial Custom (3%). 

394). (4) l : amity Customs i397). 

(2) Local Customs (395). 

393. Analogous Law.—t ustoni Iris been defined as some established 
practice at variance with the general law/*’ Now such practice may be 
universal (J) or conhned to a particular peopled 4 ’ or localit}/ 5 ’ or again, it 
may even be confined to a particular family.''’ 1 

394. A universal custom is the common law of the people/ 71 and is 
soon transformed into the statute law, for its universality is itself a guarantee 
of its popularity and what is popularly known as the common law of the 
people. Such may be said to lie the custom of polvgann prevalent amongst 
the Hindus. 

The existence of a general custom as distinct from law is, however, 
possible and is assumed in the Evidence Act** 1 where it is thus dcsciibed:— 
“The expression general custom or right includes customs m rights common to 
.my considerable class of j>ersons.”(9) 

395. A local custom is a custom confined t<* a particular locality. 
Such is, for instance, the custom of observing no caste in the matter of eating 
and drinking, in Jagannath, the custom of pre-emption, and such is the cus¬ 
tom of polyandry w'hich is confined to Malabar. The custom of intercaste 
marriages was pleaded in a case from Gorakhpur, in which one Bhikh Kajah 
Brahmin had married a Kshatriva lady by whom he had an issue. The 
legitimacy of the latter was disputed, hut he pleaded the validity of his 

(24) The term “usage” is so used in char 

S. 23, Bengal Tenancy Act (VIII of (6) Which is then called Kulaihar; 
1885) ; Sail Prasad (Raja) v. Manma'ha, Vrjun Singh v. Ghunsiam, 5 M. 1. A. 

6 1. C. 291. 169; Gunesh v. Mohcshur, 6 M. I. A. 

(25) Gf Act I of 18 72, Ss. 48, 4<j. 164; Soorendro Nath v. Herramonee, 12 

(1) lb., S. 48, Expl. \f I. A. 8r ( 92 ) ; Chintamun v. Notc- 

(2) S. 4, ante. lukho; 1 C 153 P. C.; Nanji v. Sundra- 

(3) General Intr., §§4-6. bai, 11 B. H. C*. R. 249 (269, 270). 

(4) Vasudevan v. Secretary of State, (7) Co. Lift. 1 10-b 

ir Mad. 157; Fadam v. Suraj, 28 A (8) Act I of 1872, S. 48. 

458. (9) lb., F.xpl. 

(5) A local custom is called a Desha- 
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parent’s marriage with reference to custom which permitted such marriages 
in their native country of Nepal. The Court, however, found that the family 
was not indigenous Nepalese, though its members had been long resident in 
Nepal and there was nothing to show that they had adopted that custom or 
carried it with them to their new' domicile/ ,o) This is then an example of 
a custom which, though once general, latterly became confined only to one 
locality. The Punjab is lull of such local customs. 

396. A tribal custom is a custom confined to a particular tribe, caste or 
community. Such was the custom proved in the case ol an Agarwal Bania 
of Zira in the Ferozpur District amongst whom an unequivocal declaration of 
adoption followed by subsequent treatment of the adoptee as a son w r as held 
to constitute a valid adoption. (I ‘I So while adoption is not recognized by 
the Mahomedan Law it is customary amongst the village community of 
Ramsar/'-b So amongst the Bajwa Jats of the Sialkot District a person 
adopted into another family does not thereby forfeit his right to succeed 
in his natural family as against collaterals/ 1 a) 

So as regards marriage, intercaste marriages are customary in the 
Punjab. 

397. Family Custom.—A Kulachar, or famih custom, is a custom the 
existence of which is confined to a single family. Such a custom may relate 
to impartibility*' ') or inalienability*'s* if its propelt> or succession to it by 
a special mode of devolution, c.tj , by primogeniture* 1 ") or other special mode 
of descent/ 1 ') At one time tile validity of such a custom was doubted on 
the ground that the Privy Council had in a case incidental!} remarked that, 
in their opinion, there does not exist in any persons the power of making 
laws of inheritance for themselves/ 1 ") But whatever doubt there may have 
been on the subject, there can be no longer any doubt about their validity, 
and the Privy Council have themselves upheld such customs in several cases, 
thougli like all customs and even more than all customs, they must be strictly 
and sufficiently proved/ ,y) The fact that they are recorded in the IVajib- 
ul-ars is not sufficient, since it often connotes merely the personal views of 
those who would like to see the practice prevailing rather than the ascertained 


(10) Padam Kuniari v. Sitraj Kutnari, 
A. 45 * ( 4 fu). 

(11) ( him an Lai \ llari Chand, 40 ( 
*79 P. C. 

(1 2 ) Abdulla v Sunda, 11 1, t. (170; 
Ntautai v. Nira, (1911) P \V R. 95, 10 
1. C. 33*. 

(13) Jizoan v. LHt, (1912) P R 49 
(r4) Chmtaman v. Noiolukho, 1 C 153 

P. C. ; Pawrao v. Yeshwant, 10 11 . 327. 

(15) Sivasubramanui v. Krishnatnmal, 

18 M 287. 

(16) Shidhojirao v. Nikojirao, 10 11 
H. C. R. 228; Adrishappa v. Gurushiappa, 
4 B. 49I P. C .; Gopalrau \. Trtmbakiar, 
10 B. 598 ; Nilrapal Singh v. Jaipal Smgh, 

19 A. 1 I*. C. ; Rup Singh v. Pirbhu, 20 
A. 537 . 

(17) Beerchundcr v. Ncelkissen, 1 W. 
R 177; Mahcndcr v. Jokha Singh, 19 \V. 
R. 21 1; Bitrjare v. Bha Gaita, 10 C. 557 


P. C. ; Antaniiini v Karcri, 7 M. 575; 
Narayan \ Sana, 7 B. H C R (A.‘C ) 
• 53 . Bhau v Stmdarbai, u B H. C. R 
249, At nut ram v Blwlagtr, 1 C. P. L. R 
54 - 

(18) l\r I're ic and Hollcway, JJ , in 
Taraihand v. Reel Ram, 3 M H. C. K 
54 t 5 *>, 58) iiuoling Abraham v. Abraham, 
9 M. 1 A. 195; Gancsli Out v. Mohcshur 
Singh, (» M I. A 1(14, followed in A/a- 
dhuv Rav v. Balkrishna, 4 B. H. C. R. 
(A. C) 113; contra per West, J. Bhaw 
Nanaji v Sundarabai, 11 B H. C. R. 
249 (271). 

(19) Sttnya Rao v. Raja of Pittapur, 
9 M. 499; Baiava v. Luigangauda, 19 B. 
428 (458); Garuritdlmaj v.’ Suparan- 
dlncaj, 23 A. 37 P. C.; Chandika Baksh 
v. Mana Kumoar, 24 A. 273 (281) P. C ; 
Ananl Singh v. Durga Singh, 32 A. 363 
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fact of a well established custom*- 10 ) as distinct from a mere arrangement for 
peace or convenience made or acquiesced in by the family.**') Custom 
proved to exist in a family may be presumed to exist in every branch of 
it<«> (§439). 

9. (i) Custom has the effect of modifying the general 

personal law, but it docs not override the 
overriJe^xproM^rw statute law unless it is expressly saved 
by it. 

( 2 ) Such custom must be ancient, uniform, certain, peace 
able, continuous and compulsory. 


Synopsis. 


(1) Custom and Statute Law 

(398). 

(2) Elements of Valid Custom 

(399-400). 

(3) Must be .Indent (401). 


(4) Uniform (402-405). 

(5) Consistent (406). 

(6) Certain (407-410). 

(7) Peaceable (411). 

(8) Compulsory (412-413), 


398. Analogous Law.—The reason which entitles the Hindu to pre- 
Elementa of cub serve his personal law is the reason for allowing him 
tom - to retain his customs which, by their very nature, are 

a part of his personal law. As such, both of them are subject to the com¬ 
mands of the Legislature.*--’) So it has been held that custom cannot 
override the provisions of the J .imitation Act. (j s> and generally, no evidence 
of custom can be admitted in regard to matters upon which the legislative 
enactments have superseded the personal law. 


Again, as has been already pointed out, while custom lias the effect of 
modifying the general personal law, it can do so only to the extent it is 
proved; over and beyond it the general law remains.*-’ 5 ) 

399. The various attributes of a custom are thus described. It must, 
it is said, be ancient, immemorial, uniform, unaltered, 
au ** ' ' uninterrupted, invariable, constant and continuous, 

certain, definite and notorious, peaceable, consistent and compulsory. In a 
sense a custom must possess all these elements—nay many more, it must not 
be unreasonable, illegal, immoral or opposed to public jiolicy. 

Of these a custom must certainly be ancient or immemorial. It must 
also be uniform, which implies that it must be unaltered, uninterrupted, in¬ 
variable, constant and continuous all of which are merely attributes of its 
uniformity. So again, if it is certain it must necessarily be definite and con- 


(20) Anant Singh v. Durga Singh, 32 
A. 363 (373) P. C. following Muhammad 
Imam Alt, v. Hussain Khan, 26 C. Hi 
(92) P. C.; Parbati v. Chandrapal, 31 A. 
457 P. C. 

(21) Iihaw Nanji v. Sundrabai, 11 B. 
H. C, R. 249 where the law is discussed 
in detail per West, J. 

(22) Lai Gajandra v. Lai Matharnath, 


20 C. W. N. 876, 1 Pat. L. J. X09, 35 I. C. 
383- 

(23) Molianlal v. Amratlal, 3 B. 174 
(177). 

(24) lb ; Turn Drain v. Leda Oram, 1 
Pat. L. J. 22s, 20 C. W. N. 1082, 36 I. C\ 
206. 

(25) Neel Kisto v. Becrchunder, 12 M 
1. A. 523 (542); Sartaj Kuari v. Deoraj 
Kuari, 10 A. 272 (28^) P. C. 
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sistent. No custom can fail to be notorious and peaceable if it is ancient, 
uniform and certain, from which it follows that it must be necessardy compul¬ 
sory, for if one is free to follow or disregatd a custom according to his whim 
or convenience, it must necessarily cease to be uniform and certain. All 
these elements of custom are, therefore, leducible to the three main heads, 
viz., it must be ancient, uniform and certain, but it is well to know what these 
terms imply. For though they are verbal variations to convey the same idea, 
they enlarge its meaning and tend to emphasize the nature and extent of the 
uniformity and certainty which is of the essence ot custom 

As for the provision that custom must not be unreasonable, illegal and 
immoral or opposed to public policy—it rather affects its validity but is not of 
the essence ot its constituent elements. They have, therefore, been made 
the subject of a separate section. 

400. Clause (2) sets out the necessary elements yf a valid custom. 
A custom possessing these elements is prima facie valid though it may he 
unenforceable owing to reasons set out in the next section. 

Assuming, however, that the custom is not open to that objection, it must 
still possess all that this section requires These requirements may be now- 
considered seriatim 


401. Elements of a Valid Custom. — J'he lirst essential of a valid 
custom is th.it it shall be ancient. This is neccs- 
Ancient** mu,t *** s ' ir > otherwise any person could defy the general 
law by setting up a special custom of his own.t") 
The custom must, in theory, at least, lie ot an origin as ancient as the 
law itself to which it constitutes an exception The Courts will, from 
uniform modern usage, presume an indefinitely ancient usage of the 
like kind, in the absence of circumstances leading to a contrary 
inference/ 


The rule that a custom must be ancient is cquall) the uile of 'English 
Law, but with this difference, that while under English Law that word has 
an artificial meaning as dating back from 118‘J A.D., i the commencement 
of the reign of Richard 1 which is regarded as the measure of legal memory 
there is no such hxed date to detei mine its atiliquib in this country / l) 2 3 4 Even 
in England though the rule remains, it is in effect circumvented by a legal 
presumption created in its favour by a mere proof of the existence of cus¬ 
tom as far back as living memory can go, <5j which is all that is equally 
necessary in this country to establish its antiquit) S h) All that the law 
requires is that the custom must have been in existence for a time imme¬ 
morial, that is to say, for a time as far back as one can remember, which 


(1) Basantrar Mantappa, i B H. C 
U Apjix. 42 (47) , Rowthcr y Rosother, 
30 M. L. T. 85 P V 

(2) Per West, J., in Blum Nanaji \ 
Sundra Bai 11 13 H R. 249 (271) 

(3) Chapman v. Smith, 1 O 754 ) 2 
Ves S. 505; as lo how this date became 
fixed, see Dalton v. Angus, 0 A C 740 
(810, 811). 

(4) Kuar Sen v. Mammon, 17 A 87; 
Mohidin v. Shiv Lingappa, 23 B. 606 


(OO 9 , 670 ) ; Go pal v Mahcshri, 2 A. L. 
J 795 

(5) Per ( ocklitirn, t. J., in Angus v. 
Dalton. 3 Q. B I). 85 (104) ; Trura Cor¬ 
poration v. Rowe, (1901) 2 K. B. 870 
(#77): Bastard v. Smith, 2 Moo. & R. 
129 

(6) Ra mas ami v. Sundarlinyasami, 17 
M 422 (443) ; Doe d Juggomohun v. 
Memoo Dossee, (1831) ('larkc’s R. 101 
(uj, 114 ), 1 I. D. (O. S.) 358 (364). 
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again, in England has been held to be as short as 20 years*?)—a period 
which the Privy Council regard as sufficient even for this country upon 
which the Jury would, and indeed, should presume its immemorial exis¬ 
tence*®) provided there is no evidence to the contrary. Such would be the 
case where the family is one of comparatively modern origin or where the 
practice can be traced to a recent agreement <•■>> In other words, the 
existence of a custom for twenty years or more creates only a presui \p- 
tion in favour of its antiquity* 10 ) which may be rebutted by tracing it 
to its recent origin.*") 

402. Uniform.—From the fact that the custom is ancient it follows 
that it must be uniform (and not variable), definite and continuous, for these 
are the elements to establish its immemorial user.* 12 ) If there is a disconti¬ 
nuance, such discontinuance destroys its stability, it being immaterial whether 
the discontinuance was accidental or intentional.*’■*) In its effect it amounts 
to an abandonment of the custom.*' 4 ) When it is said that the custom must 
be uniform what is implied is that within its circle of authority it must 
have been given effect to as often as there was occasion to have recourse to 
it. If it was followed only on occasions of convenience and ignored on 
other occasions then it ceases to he both a continuous and uniform custom 
such as the Courts will give effect to. 

A custom is not either uniform or continuous if its authority was 
challenged each time that the occasion arose for its enforcement ; and it 
does not become uniform if as the result of compromise a right was con¬ 
ceded. * ,s ) 

403. This essential element of a valid custom is variously expressed. 
Tt is said that the custom should have continued as an invariable, unaltered, 
uninterrupted and a continuous custom.*' 6 ) All these adjectives are some¬ 
times used to emphasise the same fact that the identity of the custom should 
not suffer in its passage through time. Take an example: The history 
of the law of primogeniture shows how the right owes its origin to 
the establishment of feudalism Now in the development of that custom 
the stages were (i) the grant was a personal grant which lapsed with the 

(7) Maharata Mahlttb \. Government Charan v Raohunalh. iH C T. J 550 

4 M 1 \ 166 (499); R \ Jolitle. 2 B (561); Raialakshnn v Suryanaravaua, 3 

& C. 54; Rrocklehank v Thompson M I.. J roo (ro6) 

(1903) 2 Ch. 344 (350). The jieriod of (10) Copal v H.mmiant, 6 R. 107 

20 years is in England lived hy the (109); Pxthilinaa v Viiayathammal. 6 

Statute known as Lord Tenterden’s Act M 43 (48) ; Mills v. Colchester Corpora - 
as a rule of prescription which inspired lion. T. R 2 C P. 476; Mercer v Prune. 
a similar period in S r$ of the Easements (1904) 2 Ch. 534. (55s) 

\cl. —Per Garth, C J, in Parmeshrt \ (it) Mahamaxa v Ilaridat. 42 C 455- 

Mhd Sxed. 6 C. 60S (615). Mills v Colt better Corporation, T.. R. 2 

(8) Dhecrai v Government of Rental. C P 476; f.nchscond v Wood. 6 Q B. 

M I. A 4<Vi (400) : Hliaii Nanaii v Sun- ? o (68 ). to TTals T. K § 42s, n. 223. 

(tarhai 11 P H. C. R. 249 (271) ; contra (T2) SaAerai'dlneai \ Garuradhwai. 15 

in Pro d Jwuiomohun v. Ncmoo Poster. \. T47 (167); Ratavt r \ I.innanqauda, 19 

(1831) Clarke’s R tot (ri3, rr4), t I B. 428 (483). 

J). (O. S.) 358 (364) is no longer law: (tt) Raikislten (Rain) v. Rami net, I. 

hut see Martand Rao v. Malhar Rao, 55 C 186 (ros, 106) P C. 

C. 403 (413), (sixty years not sufficient (t.() Ih . p. 12. 

to establish an ancient custom), 47 C. L (is) Rawakanta v Shantanand, 36 C. 

J. 150 P. C. (1928) P C. to. 590 (603) r C 

(9) Umrithnath v. Goureenath, 13 M. (16) Jamelnh v. Paatil Ram, 1 W. R. 
I. A. 542 (549, 550); Bhau Nanaji v 251; Ramalakshmi v. Sivanatha, 14 M. I. 
Snndar Bat, it B. H. C, R. 249; Punja A. 570- 
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grantee, (it) it was extended to and shared by the grantee’s sons, (Hi) and 
then it descended only to his eldest son. If in this process 
the order were ever reversed and the grant were at times heritable 
by all the sons, and then, say, in times of rebellion by only the 
eldest son, the custom which impresses upon the tenure is the incident of 
peculiar succession which though ancient, would not be uniform or invariable. 
So it is usual both in England and in this country to close all private 
thoroughfares once a year Jo prevent ihe public from acquiring a cus¬ 
tomary right of way. But a**single discontinuance is not necessarily fatal to 
the establishment of custom The right of procession is a common law- 
right, but the right to carry it along a certain route or past a certain 
mosque or temple is a customary right, and its existence depends upon its 
uninterrupted continuance, and its validity is frequently put to the test by 
interrupting its enjoyment. 

404. A caste custom was pleaded for the Kadwa Kunbis of Ahmedabad 
denying the right of widows to adopt. It appeared that on two occasions, 
willows had adopted without any protest from the caste people, and generally 
the custom was in a state of flux, there being no evidence that the caste 
people forbade such adoptions or treated them as invalid, whereupon the 
Court refused to uphold the custom holding that a uniform and persistent 
usage had not moulded the life of the caste/' 8 ' 

405. A custom is not uniform if it is intermittent and not continuous. 
But law distinguishes the interruption of a right< ,q > from the interruption of 
its enjoyment (20 > I f there is an interruption of the right, no matter for how 
short a period the right is extinguished, and if the right is revived it may 
become the starting point of a new custom, but it ceases to be the continuance 
of the old custom, and if the new right arose within the time of legal 
memory so that its commencement is known, it ceases to be an ancient 
custom. 

406. From the fact that custom must be uniform it follows that it 

must be consistent. Two contradictory customs Can- 

Consistent. not exist in the same place with reference to the same 

people. But the customs of the various tribes, castes 
and sects mav otherwise be. in fact they sometimes are, divergent and often 
contradictory 

407. The third ingredient of a custom is that it shall be certain, a term 

which is varied in its expression by the statement that 

( 3 ) Certain. it shall be definite and constant. When it is said 

that a custom must be certain, what is meant is that 
it should be certain (i) in respect of its nature; (it) in respect of its 
locality; and (iii) in respect of the persons whom it is alleged to affect. 

In one sense a custom proved to be ancient must be necessarily certain, for, 
as Willes, C. J., observed in a case, “ how can anything !>e said to have been 
time out of mind when it is not certain what it is.” ( ^ 


(17) Sarabjit v. Iiidarlit, 27 A. 203 

(18) Patel Vandra;'an v. Patel Manilal, 
16 B. 470. 

(19) Mereer v. Denne. (1905) 2 Ch. 
538. 

(20) Scales v. Key. 11 Ad. & E Rio 
(8*5). 


(21) Per Tindal, C. J., in 'lysen v. 
Smith, q Ad. & El. 406 (421); Mercer v. 
Denne, (1904) 2 Ch 534 (551), O. A. 
(1905) 2 Ch. 538. 

(22) Broadbent v Wilks, (1742) 
Wiles 360; Rowther v. Rowther, 30 M 
h. T. 85 P. C. 
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408. In the first place, the right asserted as a customary right, must be 

clearly defined and definitely certain. For if the 
tain«» to U |t» Nature* r 'K ht is uncertain the custom itself cannot he proved. 

So where a person claims the customary right to fell 
timber or quarry stones, earth or other minerals from the land of another 
the nature of the right claimed must be first defined. Every tenant has 
the right to graze his agricultural cattle on the village common. If, there 
fore, he establishes a cattle breeding farm, or maintains milch cows or 
buffaloes he has no right to turn them on to the common for the purpose 
of grazing. So again, the right to quairy stones means a right limited to 
personal use, and does not imply a right to remove Ihem in unreasonable 
quantities for the purpose of sale/ 2 J> So a right to stack coals near to 
certain pits was held to be too indefinite to support a customary right/ 2 *) 
On the same ground, the Court disallowed a custom to play “any rural 
sport ” as too general and uncertain/-’ 5 ) So in a case where the plaintiff 
claimed by the ordinary Hindu Law property against the defendant, who 
claimed by the rule of primogeniture, the Privy Council found that when¬ 
ever the holder of the estate died leaving more than one son, the right of 
the eldest son was challenged in the Courts, and the litigation invariably 
ended in a compromise under which the younger sons obtained a share ot 
the estate very much in excess of the maintenance to which, had the custom 
existed, they would have been entitled In their Lordships’ opinion, this 
rendered the custom uncertain and consequently invalid It is, however, 
submitted that the case was rather one where the custom was not peaceably 
enjoyed. 

409. Secondly, the custom must be certain as regards the locality 

where it is alleged to exist, for a custom which is 
(ii) Certain a« to universal in extent is no custom at all, for it then 
* oca 1 y ' becomes the common law/ 2 ) Tts local extent must 

then be defined with reference to the geographical division of land, such 
as a province, district, town, tahsil or village, zemindari family or the like. 
The area affected by the custom may, however, consist of any defined 
space, and its boundaries may vary from time to time, provided the area 
is sufficiently and clearly defined at any particular moment/- 1 ) Where a 
custom is proved to exist in a district it will be deemed to exist in a village 
comprised in the district, but not vice versa. 

410. Thirdly, the custom must he certain in respect of the persons 

. . or classes of persons to whom it is made applicable. 

the Peo* 1 e ta,n ** l ° A custom which binds an uncertain or undefined 
«=op,€., class of men or the public at large is neither certain 

nor enforceable, and it therefore ceases to count as a custom. So where a 
custom was alleged that the “ poor householders ” of a town had the right 
to free wood from a close, the Court refused to enforce it on the ground 
that the term “ poor householders " w f as too vague and uncertain/*) But 


(2,5) Blnvctt v. Tregotming, (1835) ,5 

Ad. & K1 554 (574)- 

(24) Jiraadbent v. U’itks (1742) 
360 (3613), but see Carly v. Lovering, 
(i«S7) t H. & N. 784 (800). 

(25) MillcrJiamf) v. Johnson, (174 ft) 

WiJles 205 N. 


(1) Ramakanta v. Shamanand 36 C. 
590 (603) P. C. reversing, Shtjamanand 
v. Ramakanta, 32 C. 6. 

(2) Co. Lift. nob. 

(3) 10 Hals. L. E., Tit. “Custom and 
Usage,” §434. P- 230. 

(4) Selby v. Robinson, 2 Term. R. 
758 - 
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in another ease the Court upheld the right of the inhabitants of a parish 
to enter upon the land of another at any time in the year, to erect a maypole 
thereon and dance round and about it on the ground of preponderance of 
authorities / 0 A class is certain though its number may fluctuate; c. g., 
travellers, worshippers and the like. So again it is no blot on the validity 
of a custom if the class of persons to whom it applies is definite, though no 
such class exists for the time being/ 1 2 3 * 5 6 7 ) 

411. Another requiicmcnt of a valid custom is that its continuance 
fiv) Peaceable must be uninterrupted!) peaceable. Tn fact the 

1 " binding force of custom lies in the fact that for a 

time out of memory all affected by it have unquestionably accepted it as 
a binding custom. If therefore it was challenged as often as it was 
invoked its enjoyment w’as not peaceable/*) 


412. So again its enjoyment must be “as of right, and therefore 
. v c . neither by violence nor by stealth, nor by leave 

(» ompu tory. asked from time to time.”* 8 ) Tt is not necessary that 
the enjoyment should be free, for a reasonable customary fee may be claimed 
by grant, or bv prescription; but what is necessary is that the enjoyment 
should be, because of the right and not liecause of the fee. which is mere¬ 
ly incidental to the custom and need not have been fixed before legal memo- 
ry .(<0 Where, however, the enjoyment of a right is dependent upon the pay¬ 
ment of a fee, the Court has to find whether the payment is the price of the 
enjoyment or is merely paid as a customary fee. Tf it is the former, then 
there can be no custom, since the enjoyment was precarious and not as of 
right, and the several acts of enjoyment were consequently not an uninter¬ 
rupted exercise of the same right but were in the nature of independent 
acts lacking in continuity which is of the essence of custom/ 10 ) 


413. An act which a person may have done but which he is at liberty 
to stop does not supjjort custom. So where a custom was alleged restrain¬ 
ing widow s of a certain caste from adopting, but the evidence .showed that 
there was no caste decision to that effect, and that widows had adopted on 
two occasions without incurring anv caste penalty, the Court threw out the 
suit refusing to uphold the custom holding that a uniform and persistent 
usage had not moulded the life of the caste /’ 0 


10. No custom is valid if it is illegal, immoral, unreasonable 
invalid custom. or opposed to public policy. 


Synopsis. 


(1) Analogous Lazo (414-415). 

(2) Principle (416). 

(3) Invulid Customs (417). 

(4; Illegality (418-419). 

(5) Abbot v. Weekly (1665) 1 Lev. 
176; 83 K R. .357; kitih v. Razvhng, 2 
H. B. L. 393; Hall v. Nottingham. i Kx. 
D. 1 (3); contra in Pell v. Wardell, 
Willes 202 

(6) 10 Hals. L K., 436, 231; lml the 
cases cited do not support the text 

(7) Ramakanta v. Shamanand, 36 l. 

590 (603) P. C. 


(5) /mmorality (420-421). 

( 6 ) Unreasonableness (422). 
1 7) Public Policy (423). 


(8) Per Willes, J., in Mills v. Mayor 
of Colchester, I.. R. 2 C. P. 479 (486). 

(9) lb., pp. 484, 485; Tyson v. Smith, 
9 Ad and F.. 406. 

( 10 ) F.lzvood v. Bulluk, ( 1844 ) fi Q B. 
3«3- 

(11) Patel Vandravan v Patel Mani- 
lal. 16 B. 470 (476). 
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414. Analogous Law. —The Legislature has elsewhere recognized the 
general principle underlying this rule.*”) A custom is not illegal merely 
because it contravenes the express texts or the general priciples of Hindu 
Law, since all Hindu Law is declaredly subiect to custom (§§ 221-224). For 
the same reason custom does not necessarily become illegal because of the 
existence of a statute on the subject unless the latter contains provisions 
which make the continuance of the custom necessarily illegal. Of course, 
the Court cannot enforce an immoral custom any more than it will enforce 
an immoral contract inasmuch as both are destructive of society. 

415. The provisions that the custom must not be unreasonable or 
opposed to public policy also control an English custom.* r a) The reason¬ 
ableness of a custom is a question of fact dependent upon its natuie and the 
society to which it is made to apply. So Tindal, C. J., in one case observed: 
“ Several customs which have been adjudged void in our books as un¬ 
reasonable against common right, or purely against law, if their nature 
and liability be considered, will be found injurious to the multitude and 
prejudicial to the common-wealth, and to have their commencement (for 
the most part) by oppression and extortion of lords and great men.”* 1 *) 

It has been held that public policy has little force now in invalidating 
contracts, the question of public policy being regarded as one for the 
legislature rather than for the Courts. But the question of custom stands 
on a different footing. It makes law and public policy control all laws. 

416. Principle.—The invalidating ingredients set out in this section 
are sometimes treated as part of the elements constituting custom. But they 
affect its operation rather than its formation and have, consequently, been 
relegated to a section of its own. 

417. Invalid Customs.— \ custom may answer all the tests mention¬ 
ed in the last section; and yet it may be invalid because it is obnoxious 
to the provisions of this section, the operation of which may now be 
considered. 

418. It is a well established principle that though a custom has the 
(1) iHe ei Custom effect of overriding law which is purely personal, it 

g« us om. canno t prevail against a statutory law unless it is 
thereby saved expressly or by necessary implication.<‘s) 

So law has swept away many customs, e.g., the practice of Sati < - l6 '> 
infanticide,*'7) slavery,*' 8 ) begar or forced labour,*'*) human sacrifice, * J °) 
W'hile it has attempted to strengthen the law against the dedication of minors 
as dancing girls to a pagoda it being notorious that these girls are con¬ 
signed to lifelong prostitution.*-") On a similar ground the Court refused 


(12) S. 23, Contract Act (IX of 1872). 

(13) Co. Lit. 62 -a. 

(14) Tyson v. Smith, 9 Ad & El. 406 
(422). 

(15) The Magistrates of Dunber v. 
The Duchess of Roxburghe, 3 Cl. & Fin. 
335, 6 E. R. 1462; Noble v. Dwell, 3 T. 
R. 271; 100 E. R. 569. 


(16) S. 306, Indian Penal Code, 

(17) lb., S. 304-A. 

(i») lb., Ss. 367, 370, 371- 

(19) lb., S. 374. 

(20) lb., S. 302. 

(21) lb., Ss. 372, 373; Sanjivi v. lala- 
jakshi, 21 M. 229; but see Tara Naikin v. 
Nang Lakshman, 14 B. 90 (92, 93), 


H. C .-17 
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to recognize the adoption of a girl by a woman of the prostitute class 
as illegal .<**> 

419. A customary cess levied on all purchases and export of cotton 
was held to have become illegal by reason of an Act which abolished 
" cesses on trades and professions of every kind ” under whatever name 
levied. So the custom that a tenancy lapsed on submersion of the 
land and on the tenants’ failure to pay rent and that on its reappearance 
the landlord became entitled to possession was held to be of no avail 
against the express provisions of the N. W. P. Rent Act/-* 45 So no 
custom can override the provisions of the Limitation Act/- !s5 


420. A custom like a contract is void for immorality. The question 
.... . _ what customs are “ immoral ” must be left to the 

tom! mm ° ra U * conscience of the Court. Morality is a necessary so¬ 
cial convention as to which all agree up to a certain 
extent—but beyond it, it is a matter of opinion. This is specially so as 
regards the relation of the sexes. A European would regard both poly¬ 
gamy and polyandry as Highly immoral, but both these institutions are 
deep-rooted in the soil and though polyandry is now fast dying out poly¬ 
gamy is a popular oriental custom not solely confined to the Hindus. But 
in judging ot the valid't;. or such customs, the Court adapts itself as far 
as possible, to the standard of morality of the sect, tribe or caste to which 
the custom is sought to apply, remembering always that it has not only 
to pay due regard to the sentiments of the community but also to the 
general welfare of society. Such is the custom of remarriage of a married 
woman without the permission of her husband on payment of a fine to 
the castes/' 5 or the custom of selling daughters,or of the succession of 
an illegitimate son by an adulterous/’ 5 or incestuous intercourse/ 45 or of 
an association of women to enjoy a monopoly of the gains of prostitu¬ 
tion/* 5 The plaintiffs who were Dev Dasis attached to a temple sued the 
manager restraining him from admitting two other Dev Dasis into the 
temple without their consent. In short, they claimed a monopoly of the 
right which the Court refused to grant them on the ground that it was 
immoral/ 65 


(22 ) Guddati v Ganpali, (1912) 23 M. 
L. J. 493 (494) ; Public Prosecutor v. 
Kannammal, (1913) 13 M. L. T. 131 (134, 
137. 139), contra in Venku v Maliahnga, 
11 M. 393. 

(23) Kalyanraiji v. Mofussil Co, Ltd., 
15 B. 526 (53O P- C 

(24) Act XII of 1881, Ss. 18, 31, 34 
(6), 95 (»); Kupil Rai v. Radha Prasad, 
5 A. 260; as to Punjab, Puran v. Rcja, 
(1870) P. R. 73- 

(25) Mohan Lai v Amrat Lai, 3 B 

174- 

(1) R v. Karson, 2 B. H. C. R. 117; 
UR v. Hat hi, 7 B. H. C. R. (A. C.) 133; 
Narayan v. Laving, 2 B. 140; Indar v. 
Jewa, (1890) P. R. 49. But such mar¬ 
riage contracted after consent and 


divorce would be good; Sankaralingam v. 
Subhan, 17 M. 479; Vencatachclla v. 
Parvatham, 8 M. H. C. R. 134; Dalip v. 
Ganpat, 8 A 387 

(2) Kalavagunta v. Kalavagunta, 32 M. 
185. 

(3) Rahi v. Gobmda, 1 B. 97. 

(4) Patti v. Patti, 4 M. H. C. R. 204; 
Soundararajan v. Arunachalam, 39 M. 
136. 

(5) Chinna v Tcgarai, 1 Mad. 168. 

(6) Pirthi Singh v. Blwla, (1883) P. 
R. 29; Hakim v. Zagat Singh, (1898) P. 
R. 87; Pina v. Karamchand, (1899) P. R. 
52; Lalchand v. Mt. Thakur Devi, (1903) 
P. R. 49; but see Chanda Singh v. Mela 
( 1897 ) P. R. 73 - 
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A custom which attributes to mere co-habitation all the legal effects 
of a marriage is invalid as it tends to confound concubinage with 
marriage/ 7 ) 

421. A custom in favour of remarriage upon desertion* 8 ) or divorce 

by mutual agreement, is neither immoral nor oppos- 
Not Immoral ed to public policy/’) So the exchange of children 

in marriage is neither immoral nor opposed to pub¬ 
lic policy/ 10 ^ 

422. A custom may not be illegal or immoral; but it may neverthe¬ 

less be invalid on the ground of its unreasonable- 

(3) Unreasonable. ness. A custom which any honest nr right-minded 

man would deem to be unrighteous is bad as un¬ 
reasonable/"). One ground for holding a custom unreasonable is that 
it is injurious to the multitude and prejudicial to the commonwealth/ 1 -*) 
A custom for the inhabitants of several adjoining or contiguous parishes 
to exercise the right of recreation over land situate in one of suth parishes 
is bad as placing an unreasonable burden upon one parish <’*) On the 
same principle, the Court refused to give effect to a custom by virtue of 
which all the inhabitants of a zemindari were alleged to have a prescrip¬ 
tive right to fish in certain jhils of the plaintiffs/ 147 So the agent cannot 
be heard to justify his departure from the instructions received by him 
from his principal on the ground of custom. Such was held to be the 
case of the principal who ordered his agent in Mauritius to ship to him a 
cargo of 5(X) tons of sugar. Instead of shipping it in a single vessel he 
shipped, 400 tons in different vessels when the principal cancelled the 
order due to a falling market. He however justified it on the ground 
that his instructions had been contravened. The shipper appealed to 
custom but the Court held that it could not override the express instructions 
of the principal/ 1 s) A custom upheld by the Courts cannot be attacked 
on the ground of its unreasonableness/ 16 ) 

423. A custom, otherwise good, may be void on the ground of public 

policy/ 17 ) Such is the custom recognizing the right 

(4) Opposed to of a person who had murdered/ 18 ) or abetted the 

Public Policy. murder of his ancestor to succeed to his estate/*») 

So it is against public policy to permit trafficking in 

(7) Chimin v Tegarai, i M t6K (170, bully v. Mudlw, 3 C. 276, on the ground 

171). that the persons there were ascertained. 

(8) Virasangappa v. Rudrappa, 8 M. (15) Ireland v. Livingstone, L. R. 5 

440. Q B. 516; Arlapa v. Narsi, 8 B. II. C 

(9) Sankaralingam v. Subhaii, 17 M U. (A l\) 19. 

479; Sinammal v. Administrator-General, (16) 10 Hals. L. E., §429, p. 228; S. 
8 M. 169. 42, Kv. A; Shimbu v. Gayachand, 16 A. 

(10) Amirchand v. Ram, (1903) P R 379- 

50 (17) As to the very narrow applica- 

(11) Paxton v. Courtenay, 2 F. & F. lion of this rule, tee the Author’s 1 Law 

131 of Tiansfer, (5th Ed.), p. 198 §§287, 

(12) Tanislry Cate, (1608) Davis 29 288. 

(33); Mahamaya v. Tlaridas, 42 C. 455 (18) Shah Khanam v. Kaladhar, 

(475). (1900) P. R. 74; Muhammcd Khan v. 

(13) Edzvards v. Jenkins, (1896) 1 Ch. .S'w Bano, (1906) P. R 4 *- 

308. (19) Vcdanayaga v Vedammal, 27 M. 

(14) Lulchmeeput Singh v. Sadaulla, 9 591; but the disqualification is personal; 

C. 698 (704), following Lord Rivers v Gangu Chandrabhagabai, 32 B. 275. 
Adams, L. R. 3 Ex. D. 361, distgd. Par- 
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public or religious offices/ 10 ) and a custom which permitted it, would 
be obnoxious to this rule/ 1 *) Rut this does not mean that a religious 
office may not be transferred to a qualified person standing in the line of 
succession/ 215 A custom is arbitrary and, therefore, unreasonable which 
sanctions expulsion of a man from caste without hearing him. The 
maxim Audi alteram partem is a rule of elementary justice and applies 
as much to custom as it does to judicial procedure. Since law favours 
marriages as necessary to perpetuate the human species, any custom tend¬ 
ing to restrain it is invalid as one opposed to public policy. Such was held 
to be the custom which sanctioned the levy of a marriage cess on the 
remarriage of widows/ 23 ) Rut there can be no objection to a customary 
offering to a temple on marriages performed in a particular locality, or a 
customary fee to which the village Joshi is entitled on all marriages within 
his jurisdiction whether his services are requisitioned or not / 24) the 
distinction between the two being that the one is a tax while the other is 
a customary offering for the maintenance of the temple from which all 
worshippers derive benefit/ 1 *) 

11. (i) He who relies upon custom varying the general 

Pleading and proof law, must plead and prove it. 
of custom. (2) Custom must be established by clear 

and unambiguous evidence. 


Synopsis. 

(1) Analogous Lazv (424). (3) Proof of Custom (426-430V 

(2) Plea of Custom (425). (4) Proof of Family Custom 

(431). 

424. Analogous Law. —The first clause of this section is abundantly 
supported by authority/*) and so is the second clause/ 1 ) while the section 
as a whole is supported by the authority of the Privy Council/ 3 ) Custom 
being a departure from the ordinary law, must be both pleaded and proved, 
and proved by evidence which must be both clear and unambiguous. 


(20) Raiah Vurmah v. Rati Vurmah, 
1 M. 235 P C ; Kttppa Guru leal v Dora- 
sami, ft M. 76; Narayana v. Rattga, is 
M 183; Maltamaya v Haridas, 42 C. 455, 
and cases cited at pp 470, 471. 

(21) Maltamaya v. Manilas, 42 C 455 

(22) Sitaram Bliat v. Sitaram, 6 B II. 
C. K. 250; Mancharam v Rraiishunk, 6 
B 298; Auvasami v. Ramkrishtta, 24 M 
2t9; Nirad v Shibdas, 36 C. 975; Malta - 
maya v llaridax. 42 C 455, 471. 

(23) Lala v Hirasiitglt, 2 A. 49; Ma¬ 
rfan v. Erlattdi, 5 M. H. C. R. 147; 
Gattcla v. Khxiaja Mohammad; (1880) 
P. R. 64. 

(24) i/ilhal v. Aman, 11 B. H. C. R. 
6; Dina Nath v. Sadashiv, 3 B. 9; Raja 
v. Krishnabhat, ib, 232; Woman v. Balaji, 
14 B. 167 (169). 

(25) Madan v. Erlandi, 5 M. H. C. R. 
147- 

(I) S. 103, Ev. Act; Girdharpe Singh 


v. KooLaltul, 6 \V. R. 1 P C ; Mahcndra 
(Raja) v. Joblta Stngh, 19 W K 211; 
Thanknr Tiinath v Lokmth, 19 W. R. 
239; Natukhcr v. Chowdhary Chintamun, 
20 W. R 247; Ilirbai v. Gorbai, 12 B. 
II C. R. 294; Rahimat Bat v. Hir Bat 
3 B. 34; Gopal v. Hamtman, 3 B. 273; 
Adrishappa v. Guru Shtdappa, 4 B 494 
Gossain Rambharti v. Snrajbharti 5 B. 
682; Ahmedbhoy v. Cassumbhoy, 13 B 
534; Bai Baijee v. Bai Santok 20 B. 53; 
Abdul Hussain v Habibullah, (1906) P. 
R 18; Gattradwaja v. Superundwaja, 23 
A. 37 P. C. 

(2) Shidhojirav v. Naikojir, 10 B. H. 
C. R. 228; Rama Lakshmi v. Sivanatha, 
14 M. I. A. 570 (585, 586); Dcsai Ran- 
chhodass v. Rawal Nathu Bhai, 21 B. 
110 (ti6, 117). 

(3) Rai Munickchand v. Madho Ram, 
13 M. I. A. 1; Rama Lakshmi v. Siva- 
natha, 14 M. I. A. 570 (585, 586), 
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425. Plea of Custom. —It is incumbent upon a party relying upon a 
custom to plead it as a part of his case. This docs not mean that he should 
set out the evidence upon which he rests his plea. But his plea must be 
sufficiently specific to give his adversary notice of the custom he was relying 
on/ 4 ) A party is at liberty to plead custom and the general law in the 
alternative/ 5 ) But the parties are not at liberty to depart from ti eir 
pleadings, nor is the Court at liberty to rest its decision upon facts never 
pleaded/ 6 ) or upon facts only partially pleaded. So where the plaintiff 
launched his case with the plea that custom excluded both widows and 
daughters from succession, he was not allowed to hold fast to the custom 
which proved that daughters only were excluded/ 7 ) 

426. Proof of Custom. —The standard of proof required to establish 
custom is higher than what is required to determine an ordinary issue. 
Custom should not be decided upon a mere balance of probabilities, for 
in the language of the Privy Council, it must be supported by “clear and 
unambiguous ” evidence to entitle the Court to hold that in a particular 
family, community or locality, the customary rule had obtained the force 
of law in partial modification or complete supersession of the ordinary law/ 8 * ) 
No cvidncce is clear and unambiguous which does not mean evidence 
approximating to a certainty that the custom exists and not merely pointing 
to a probability of its existence. As Harwell, J., observed: “Not only 
ought the Court to be slow to draw an inference of fact which would 
defeat a right that has been exercised during so long a period as the 
present, unless such inference is irresistible, but it ought to presume every¬ 
thing possible to presume in favour of such a right.” (y ) 

The proof must extend to all the points which constitute its necessary 
ingredients. Of these the most important are that it is (a) ancient, (i>) 
uniform, (c) certain, (d) continuous, and (e) compulsory. 

427. A custom will be presumed to be ancient if it is proved to have 
existed for a time immemorial, that is to say tor at least 20 years and that 
its origin is unknown (§ 401). This only raises a presumption in favour 
of its antiquity which may be rebutted. A custom shown to have had 
an origin within living memory, even though existing in fact, is void at 
law, because it lacks its prime attribute/ 10 ) The uniformity of custom 
should be proved by numerous instances in which it has been invariably 
followed: a few instances only will not suffice to establish the custom. 


(4) Serumah v. Palathan, 15 W. R. 47 
P. C.; Basava v. Lingangauda, 19 B. 42b. 

(5) Muhammad v. Shamsunmssa, 36 
A. 456 (458), distgd. Muhammed Salim 
v. Sadaruddin, 7 A. L. J. 660; Daya Ram 
v. Sohel Singh, (1908) P. R. 110; Nihala 
v. Bhuti, 23 I. C (P.' 418. 

(6) Eshenchunder v. Samachum, 11 M. 
I. A. 7 (22-.5). 

(7) Leathes v. Newitt, 4 Price at p.370, 

cited in Desai Ranchhoddas v. Raual 

Nathubhai, 21 B. no (115). 


(8) Ramlakshmi v. Siva Nath, 14 M. t. 
A. 570 (585); liar per shad v. i>heo Dayal, 
26 W. R. 55 P. C; Rupchand v. Jambu, 
22 A. 370 P. C.; Abdul v. Soua, 22 C. \V. 
N. 353 P. C.; Rajani v. Nitaichandra, 25 C. 
\V. N. 433 ( 4 & 5 . 466) I ; . B.; Silarain v. 
Lachman, 8 N. L. R. 128; 17 1 . C. 133. 

(9) Mercer v. Denne, (1904) 2 Ch. 534, 
55& 

(10) Bl. Comm. 76: London Corpora - 
tion v. Co.r, L. R. 2 H. L. 239 (259). 
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428. These instances must relate to its conscious application/") 
A few instances only will not suffice/ 1 *’) Hut this rule should 
not he construed too strictly; for the custom may he a local 
one; it may be confined to a family where numerous instances may from 
the very nature of the case lie impossible, or may be difficult to get. Oral 
evidence as to the existence of custom should be tested by ascertaining 
the grounds of the witness’s opinion/ 11 ’ the extent or limits of his know¬ 
ledge, and how far he is deposing to facts, and how far he is merely 
voicing his opinion, which apart from facts, is of little value/ 1 *) When 
a custom is proved as generally applicable to the parties it is open to 
proof that certain individual members w'ere exempt from its operation on 
personal grounds/ 1 s) It has already been pointed out that a custom of 
origin follows a person upon migration to his new domicile/ 16 ) Hut where 
one relies upon the local custom of his domicile, he has to prove that he 
had adopted it (§ 366.) 

The question of custom is a mixed question of fact and law, depending 
as it does, upon the relevancy of evidence and the inference legally deducible 
therefrom/ 17 ) 

429. Proof of uniformity implies proof of the invariable applica¬ 
tion of custom whenever there was occasion for it. Uniformity implies 
continuity which does not, however, mean that there should be no interrup¬ 
tion at all, provided that the interruption be in possession and not in the 
right/' 8 ) or that it be only temporary*"') by consent or for the sake of 
temporary convenience/ 20 ) or from necessity as where the subject of the 
right is submerged for a time and is, therefore, incapable of enjoyment/ 2 ') 
Then again, continued custom would be deemed uniform, if it is traced 
to a recent date. It is not necessary that it should be proved up to date. 
As Lord Denman, C. J., said: “The finding of the Jury that the custom 
had existed till 1689, was the same in effect as if they had found that it 
had existed till last week, unless something appeared to show that it had 
been legally abolished.”* 22 ) 


(n) Lack tit an Rai v Akhar Khan, i 

A. 440; Sarabjit v. Indcrjit, 27 A. 203; 
Copal v. Hanmant, 3 li. 273; Durga- 
charan v. Rcgunath, 18 C. L. J. 559 (562). 

(12) Fancha v. Bindesioari, 37 1. C. 
Pat. 960. Three instances insufficient 
Bhagvandas v. Rajmal, 10 B. H. C. R. 
241 (261); Desai Ranchhoddass v. Rawai 
Nathubhai, 21 B. no (116, 117). 

(13) Lachman Rai v. Akhar Khan, 1 A. 
440. See, for an example of analysis of 
such evidence, Basava v. Lingangauda, 19 

B. 428. 

(14) Rahimabhai v. Ilirbai, 3 B. 34, 
followed in Farbati v. Chandarpal, 31 A. 
457 P- C. 

(15) Gitabai v. Shivbakas, 5 Bom. L. R. 
318. 

(16) § 334." Surendcr Nath v. Hiraman, 
12 M. I. A. 81; Frithee Singh v. Sheo 
Sunduree, 8 W. R. 261; Farbati v. Jagadis, 
4 Bom. L. R. 365. 

.(17) S. 584 <&), C. P. C. 1882; S. 100 


( b ), C. P. C. 1908; Falaniappa v. Daiva- 
stkltamoiiy, 40 AI. 709 P. C; Kumarappa 
v. Manavala, 41 M. 374 F. B., overruling 
Kakarla v. Venkata, 29 M. 24; Hashitn 
Ali v. Abdul Rahman, 28 A. 698; Rant 
Btlas v. Lai Bahadur, 30 A. 311 F. B.; 
Giraj Singh v. Uargobind, 32 A. 125; 
Ram Harakli v. Ishar Pat, 3 I. C. (A.) 
558; contra in Hureehur v. Judoonath, 10 
W. R. 153; Syud Ah v. Go pal Pass, 13 
W. R. 420; Burjara v. Bha Gana, 10 C. 
557 P. C., is no longer the law. 

(18) 1 Bl. Comm. 77. 

(19) Co: Lit. 114-6: 1 Bl. Comm. 77: 
“An interruption of the possession for 
ten or twenty years will not destroy the 
custom; it only becomes more difficult to 
prove.” 

(20) 10 Hals. L. E., § 444, p. 225. 

(21) Mercer v. Penne, (1904) 2 Ch. 
534 O. A. (1905) 2 Ch. 538. 

(22) Seals v. Key, n Ad. & E. 1. 8io 
(825). 
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430. The quantum of evidence acceptable to the Court depends upon 
the custom pleaded. Very slender evidence will suffice to establish a 
custom which is only a slight departure from the normal law/- 4 *) but very 
cogent evidence supported by unquestionable and numerous instance* 
would be required to convince the Court to make a wide departure from 

it/^4) 

431. In this respect the Court has special rules for the determina¬ 

tion of family customs. As these customs are net es- 
Proof of Kulachar. sarily personal, the Court not only applies the most 
stringent test to the evidence offered, but it is 
reluctant to depart from the general law, unless the custom has been proved 
in all its bearings. The reported cases show how rare it is for the Court 
now to admit as family custom a practice which has not already received 
its imprimatur. The same lemarks apply to local customs. 

12. A custom may be proved or disproved in any of the 
following ways:— 

of^u»tom nd d, * proof (i) Judgments, orders and decrees re¬ 

lating thereto. (JJ) 

(2) Entries in any public document made— 

(a) by a public servant in the discharge of his official 

duty, or 

(b) by any other person in the performance of a duty 

especially enjoined on him by the law' of the 

country in which the public document is kept/ 0 

(3) a published work dealing therewith, <2) 

(4) any transaction by which the custom in question was 
created, claimed, modified, recognized, asserted or denied or 
which was inconsistent with its existence, (,) 

(5) particular instances in which the custom was claimed, 
recognized, exercised or in which its existence was asserted, 
disputed or departed from, (4> 

(6) opinions of— 

(a) persons knowing of its existence or non-existence, (5) 

(b) persons likely to have known of the custom, given 

before any controversy as to the custom had 


(23) Johnson v. Clark, (1908) 1 Ch. 

303 (309). 

(24) lb. 

(25) S. 42, Ev. Act. 

<i) lb., S. 35. 

(2) lb., S. 87; Collector of Madura v 


Moloo Ramalinga, 12 M. 1. A. 397 (411) l 
Vallabho v. Madusudanan, 12 M. 495 (499, 
500). 

(3) lb., S. 13 (fl). 

(4) Ev. Act, S. 13 (b). 

(5) lb., S. 48. 
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arisen, and who are either dead or cannot 
be called without unreasonable expense or delay, (6) 

(c) a number of persons/ 0 

( d ) experts, <8) 

(7) previous deposition of witnesses examined inter partes 
who cannot be called for reasons stated in clause (6) (/;), (9) 

(8) admissions of persons adversely affected thereby, 00 

(9) acts and conduct which make the existence or non¬ 
existence of the custom highly probable or improbable. 00 


Synopsis. 


(1) Evidence of Custom (432). 

(2) Judgments (433). 

(3) Entries in Public Records 

(434). 

(4) Published Works (433). 

(5) Transactions (436). 

(6) Actual Instances (437-439). 


(7) Opinions (440). 

(8) Admission and Conduct 

(441-442). 

(9) Proof of General Custom 

(443-444). 

1,10) Local Custom (445). 

(11) Communal Custom (446). 


432. Analogous Law. —This section is consolidated and condensed 
from certain sections of the Evidence Act dealing with the proof of cus¬ 
tom. In order to understand its scope, reference must be made to a work 
on that subject. It is not proposed to annotate this section with any 
degree of exhaustiveness, and the following paragraphs arc confined to 
the discussion of cases hearing only on the evidence relating 'to Hindu 
customs. 


433. The section permits custom to be proved by a judgment, decree 
or order not inter partes, in which it was recognized. But 
(1) Effect of t he rncre l ,r °duction of judgments, however relevant, 

Judgments. is never sufficient to prove custom/ 1 ’) upon which 

other evidence is necessaiy. Even as regards its 
weight, much must necessarily depend upon the nature of the question, 
the evidence adduced and the decision given thereupon. A judgment 
given ex parte cannot command the same value as one given after contest, 
or one suffered on compromise resulting after a contest/* 3 > 


(6) Ev. Act, S. 32 (4). 

(7) lb, S. 32 (8). 

(8) lb., S. 49. 

( 9 ) lb., S. 33 . 

(10) lb., S. 21. 

(n) lb., S. 11. 

(12) S. 42, Ev. A.; Labh Singh v. Gur- 
charan, ( 1913 ) R. 54, 19 I. C. 731; Bai 
Baiji v. Bai Santok, 20 B. 53 (57, 58); 


Sri Ganesti v. Keshavrav, 15 B. 625 (63s) • 
Kali Krishna v. Secretary of State, 16 C. 
* 73 ; iAco t'WH v . Goodur, (1868) N. 
W. P. H. C. R. (138); Lachman v. Akbar, 
1 A. 440 ; Gurdayal v. Jtumdu, 10 A. 585 
(586); Shtmbhu v. Gayanchand, 16 A. 
379 ; Hamath v. Mandat Das, 27 C. 379. 

( J 3 ) Durga Devi v. Ramyan, (1911) P. 
R. pi. 




$. 12.3 


cusTotoAkY Law 


265 


434. An entry in a public record may suffice to establish a custom. 

It all depends upon the record and the entry. For 

(2) Entry in a instance, the Riwaj-i-am in the Punjab is a record 

Public Record. of local tribal customs prepared by an officer deput¬ 

ed for that purpose. It lias been consequently held 

to be of itself sufficient to create a presumption of the custom therein 
recorded.(“*) Rut the same cannot be predicated of a wajib-ul-ars in 
the United or Central Provinces. Their value depends upon the informa¬ 
tion available to and availed of by the Settlement Officer. As the Priw 
Council observed: “ It has been pointed out more than omc at this Board 
that there is no class of evidence that is more likely to vary in value 
according to circumstances, than that of the wajib-ul-arres t"^—and where, 
as here, from internal evidence, it seems probable that the entries recorded 
connote the views of the individuals as to the practice that they would 
wish to see prevailing rather than the ascertained fact of a well establish¬ 
ed custom, the learned Judicial Commissioners properly attached weight 
to the fact that no evidence at all was forthcoming of any instances in 
which the alleged custom had been observed.”*' 6 ) Much must in each 
case depend upon the nature of the duty, and the inquiry which preceded 
the record and the care taken to ascertain the facts and eliminate there¬ 
from pre-conceived ideas and opinions. For instance, records of custom 
prepared by officers deputed to make an ethnological survey of a locality 
would be necessarily entitled to greater weight than a similar record pre¬ 
pared by a Settlement Officer or a Collector of folk-lore for insertion in 
a popular Gazetteer. The admissibility of the record prepared under this 
clause does not depend upon the personal knowledge of the public servant 
or other person concerned.*’ 

435. The Courts freely admit into evidence published works of repute 

(3) Published on the subject of custom. But, of course, such 

Works. ' works must be those compiled to instruct and not 

merely to entertain readers. Works such as Sherr- 
mg’s Law of Caste, Steele’s Law of Caste, and Tupper’s Punjab Custo¬ 
mary Law fall into the former category and command serious attention. 
But there are other works, which though professedly written to portray 
customs, are ill-disguised epitomes of these works, or of the Census Reports 
or of the Reports of the Ethnological Survey, so that the Courts would 
rather prefer going to the originals than to their abridgments. 


.(4) 

tion. 


436. This is a very wide clause,* 18 ) and would include judgments, 
. _ decrees and orders in civil, criminal* 1 ’) and revenue 

ny ransac- cases j n which a custom was claimed,*'' 0 ) decreed* 21 ) 
or disallowed* 22 ) and in fact any business* 23 ) or 


dealing in which the question of the custom was gone into. 


(14) Beg v. Alladitta, 44 C. 749 P. C. 

(15) Muhamad imam Alt v. Husain 
Khan, 26 C. 81 (92) P. C.; Parbati v. 
Chandarpal, 31 A. 457 P. C. 

(16) Anant Singh v. Durga Singh, 32 
A. 303 ( 373 ) P. C. 

(17) Lekra) v. Mahpal, 5 C. 751 (753, 
7 S 4 ). 

(18) Dinomoni v. Brojomohiui, 29 C. 
187 (198) P. C.; Bhitto Kamoar v. Kesho 
Prasad, 19 A. 277 P. C.; Rani Ranjam v. 


Ram Narain, a C. 533 P. C. 

(19) Koondoo Nath v. Dheer Chunder, 
20 W. R. 34s. 

(20) Dinomoni v. Brojo Mohini, 29 C. 
187 P. C. 

(21) Jianutullah v. Romonikont, 15 C. 
233; Ramasami v. Appavu, 12 M. 9. 

(22) Bhaya Dirguj v. Pande, 3 C. L. J. 
521; Parbutty v. Purno Chander, 9 C. 586, 

(23) Sarappalli v. Fota, (1914) M. W. 
N. 779, 26 I. C. 747 - 
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Not only judicial and quasi-judicial records but acts, conduct and 
proceedings of such bodies, as the caste panchajat, arbitrators and the like, 
would be admissible under this clause. So any document hearing on the 
custom may be proved in evidence. For instance, receipts for payment 
of the customary dues, diaries and private records, account books, and 
memoranda, and in fact any other fact or matter which has any bearing 
on the question of custom. 

It should be noted that while under clause (1) judgments are relevant 
qua judgments and as embodying judicial opinion on the subject of custom, 
this clause lets in not only the judgment but the entire litigation or pro¬ 
ceedings as such, i.c, not merely the judicial opinion but also the claim 
made and its subsequent course from its very inception.** 4 > 

437. This is a most important clause and one on which the Courts 

insist compliance. “ The most cogent evidence 

(5) Particular of custom is not that which is afforded by 

Instances. the expression of opinion as to its existence, but 

the examination of instances in which the alleged 
custom has been acted upon, and by the proof afforded by judicial or 
revenue records ot private records or receipts that the custom has been 
enforced.”* 4 *) The acts required for the establishment of custom must 
be plural, uniform and continuous. Two or three instances will not suffice, 
where numerous instances were possible.*') In a general custom what 
the Court has to find is whether the custom is accepted and used by the 
people as their private law in preference to their general law. This can 
best be proved by establishing their obedience to it. 

438. In the case of local or tribal custom the best evidence is that of 
the elders of the village or of the sect or tribe. People as old as can be got 
should be examined to prove such custom, while in the case of family 
customs the evidence must not only tend to show that the custom existed 
but that it still exists. Since the difference between this and the other 
customs is that while the latter cannot lie materially affected by individual 
lapses, a family custom disclosing such lapses would fail of its effect 
either because these lapses would destory its continuity or prove its aban¬ 
donment. * J ) But where both are otherwise satisfactorily established, the 
mere fact that it was not enforced in an insolated instance would not 
affect its validity.**) 

439. To establish a Kulachar or family custom of descent one at least 

of two things must be shown, either a dear, distinct and positive tradition 
in the family that the Kulachar exists* 4 ) or a long series of instances of 
anomalous inheritance from which the Kulachar may be inferred.**) 
(§ 397). _ _ _ __ 

(24) Gujju Lai v. Hatch Lall, 0 C. 171, Durga Charan v. Raghunath, 18 C. L. J. 

075 , 185) F. B. 559 (567). 

(25) Lac liman v. Akbar, 1 A. 440; (2) Raja Nugandur v. Raghunath, 

Rahimat Bai v. Hirbai, 3 B. 34; Tarchand (1864) W. R. 20; Nitr Pal Singh v. Jaibal 
v. Recb Ram, 3 M. H. C. K. 57; Desai Singh, 19 A. 1 P. C. 

Ranchodas v. Rawal Nathubhai, gi B. 116 (3) Ekradeshwar Singh v. Janeshwari, 

(117); Zunkari v. Budhmal, 57 I. C. (N.) 42 C. 582 (606) P. C. 

252; Ganeshi v. Darshan, 2 L. L. J. 377, (4) Maharani Hiranalh v. Baboo Rant 

56 I. C. 478. Narayan, 9 B. L. R. 274 (291). 

( 1 ) Gopal v. Hanmant, 3 B. 273 ; (5) Sumurun Singh v. Khedun Singh 

Sorabjit v. Indanit, 27 A. 203 ; Chandika 2 Sel. Rep. (N. E.) 147 . 

Baksh v. Muna Kunwar, 24 A. 273 P. C.; 
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440. Opinions as a rule are inadmissible in evidence, as a witness 

is required to depose to facts of which he knows. 

(6) Opinion*. and not merely of what he thinks. Hut this clause 

is an exception, and it must be understood with its 
necessary safeguards, namely, that while a witness is free to depose to his 
opinions, it is for the Court to appraise their evidentiary value which 
depends not so much upon what he thinks, but upon the logic of facts upon 
which he bases his opinion. Opinion then, is valueless, without the grounds 
upon which it is based. (6) And this is true alike of an expert as of a 
layman witness. Both must disclose the data which the Court is free to 
examine. (7) 8 The opinion must not be merely the repetition of a hearsay 
but a reasoned conclusion drawn from facts and conduct, tradition, observa¬ 
tion, inquiry, research and study upon which a reasonable man forms his 
judgment. An opinion, after all, is only a judgment of a private person 
formed on materials available to him. These he must disclose so that if 
his judgment be wrong the Court may reject it; if right, the Court may 
follow it. 

As regads the admissibility of the previous statements of persons who 
are not called, its admissibility is contingent upon proof of the fact that 
the statement was made ante litem motamW and its value must depend 
upon its credibility and the means of knowledge available to him. It is, 
in any case, insufficient of itself to prove any custom. 

The statements of crowd of persons, is admissible even though the 
latter be alive and available as witnesses, on the ground that it is a state¬ 
ment of their common sentiment. (9) 

441. I -aw attaches considerable value to the admissions of a person 

(7) Admission and made against himself, and in cases where evidence 

Estoppel. is conflicting, it is decisive of the case.<'°> 

442. On the same ground stand acts and conduct of a person which 

arc a mere outward manifestation of his inward 
ducV ACt * and C ° n " conviction. But the acts and conduct must be un- 

' equivocal, and ordinarily, ante litem motam. 

443. This section deals with admissibility of evidence. Closely con¬ 

nected with the question of admissibility is the ques- 
Proof of General tion of its value, which largely depends upon a 

Custom. variety of considerations, the age and status of the 

witnesses, their impartiality and disinterestedness, 
their power of observation and means of knowledge and the nature and 
grounds of their opinions. These are mainly questions of fact, but as 
in the evidence of custom, the question of relevancy is so intimately blend¬ 
ed with the question of credibility that it is not often possible to state when 
the facts end and law begins. Moreover, it is not always possible to prove 
a custom in all the several ways enumerated in the section and a short 


(6) S. 51, Ev. A.; Ekradeshwar Singh 
V. Janeshwari, 42 C. 582 (604, 665) P. C. 

(7) lb. 

(8) Ekradeswar v. Mt. Janeshwari, 42 

C. 582 P. C. 


(9) Q- v. Ram Dutt, 23 W. R. (Cr. 35) 
(38) ; Chandra Nath v. Nil Madhab, 62 C. 

(jo) Chandra Kunioar v. Chaudhin 
Narpat Singh, 19 A. 184 ( 194, I 95 )P. C. 
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discussion on the quantum of evidence which the Courts have considered 
sufficient may, therefore, be subjoined. 

444. Tt has been held that general customs which affect a large num¬ 
ber of persons and are, therefore, in the nature of public rights may be 
proved by evidence of common notoriety, ( ''* or by tne production of a 
judgment/ 1 - 0 public document, (, a) treatises or other record in which the 
said custom was proved, and the Court may even take judicial notice of 
such a custom* 14 * if it is well known* 1 ®* to save needless cost to parties/' 6 * 
So the Court will take judicial notice of a custom which has been held 
proved in the reported cases/' 7 * provided they are not contradictory/' 8 * 

At any rate, formal evidence will ordinarily suffice to prove such 
custom/ 1 ®* 


445. Evidence of the existence of the custom in the neighbourhood 

, , r of the place is admissible if there is reason to believe 

oca. M that like customs prevailed in both/ 20 * 

446. The fact that other communities have equally exercised the 
Communal Custom right claimed by a special custom is admissible to 

m na. s m. t H S p roV e the custom/ 21 * 


13. Usage is a practice at variance with the general law, 
U a « defined ai *d differs from custom in that it need not 

•age e me . possess the antiquity, uniformity or notoriety 

of custom, provided it is well known and acquiesced in by the 
community to whom it is made applicable/ 2 " 0 

Synopsis. 

(1) Distinction between Usage (2) Proof of Usage (450). 
and Custom (447-449). 

447. Analogous Law. —“ Immemorial custom is transcendent law 
approved in the sacred scripture, and in the codes of divine legislators; 
let every man, therefore, of the three principal classes, who has a due 


<11) Taylor’s Ev., Ss. 609-620; IVceks 
v. Sparkc, i M. & S. 679; Crease v. 
Barrett, 1 C. M. & K. 919; Lord Dun- 
raven v. Llewellyn, 15 Q. B. 811. 

(12) Freeman v. Phillips, 4 M. & S. 
486; Reed v. Jackson, 1 East 335; Earl 
De Lawarr v. Alilcs, 17 Ch. D. 535 

(13) Siurla v. Breccia, (1880) 5 A. C 
O23 (643) ; Mercer v. Paine, (1905) 2 Ch. 
S 3 «. 

(14) 10 Hals. L. E § 448, p. 237; 
Rechenoweth, (1902) 2 Ch 488. 

(15) Moult v. Halliday, <1898) Q. B. 
12 (129); Goodwin v. Roberts, L. R. 10 
Ex. 337 0 . A. 1 App. Cas. 476; Nelson v. 
Dahl, 12 Ch. D. 568; Fostlethwaile v. 
Freeland, 5 App. Cas. S 99 (616). 

(16) Fer Mellish L. J. Re Mathews, ex 
parte, Powell, 1 Ch. D. 501 (506); Edel- 


stem v Sihuler & Co., (1902) 2 K. B. 
*44 (' 55 . 156). 

(17) Per Brett, M. R., In re Parker, ex 
parte Turquand, 14 Q. B. D. 636 (645) ; 
Rama Ran v. Raja of Pittapur, 40 M. 778 

(18) Per Mellish, L. J, in re Mathews, 
ex parte Powell, 1 Ch. D. 501 (507). 

(19) Johnson v. Clark, (1908) 1 Ch. 
303 (309). 

(20) Anglesay v. Hathcrton, jo M. & 
W. 213. 

(21) Earl Dela Earr v. Miles, 17 Ch. 
D. 535; Lord Rivers v. Adams, 3 Ex. D. 
361. 

(22) Juggomohun Chose v. Manick- 
chand, 7 M. I. A. 263, 282; Dalglish v. 
Guzuffer Hussain, 23 C. 427 (429) Saria- 
tullah v. Pran Nath, 26 C. 184 (187). 
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reverence for the supreme spirit which dwells in him, diligently and cons¬ 
tantly observe immemorial custom.”* a 3> Referring to custom, the Privy 
Council observed in a case: “ A custom is a rule which, in a particular 
family, or in a particular district, has from long usage obtained the force 
of law.”* a »* In another case, referring to mercantile usage, they said: 
" To support such a ground, there needs not either the antiquity, the uni¬ 
formity, or the notoriety of custom, which in respect of all these becomes 
a local law. The usage may be still in course of growth; it may require 
evidence for its support in each case; but in the result it is enough if b 
appear to be so well known and acquiesced in that it may be reasonably 
presumed to have been an ingredient tacitly imported by the parties into 
their contract.”* a5 * 

448. A usage is something more than practice, but something less than 
custom. It is merely the habit of doing a thing in a particular way with¬ 
out advertence to its propriety or legality.* 1 * Practice may amount to no 
more than an individual habit, or it may be the established habit of a 
particular class or community. Distinguishing these two it was observed 
in a case: “To constitute a usage it must apply to a place rather than 
to a particular bank; it must be the rule of all banks of the place or it 
cannot consistently be called a usage. If every bank could establish its 
own usage, the confusion and uncertainty would greatly exceed any local 
convenience resulting from the arrangement.”* 2 * 

449. It will be noticed that the definition of custom framed by the 
Courts in the foregoing cases was with special reference to the facts of 
the cases before them. The section defines custom generally. The fact 
that it has the force of law is no part of its essential attribute; for it 
may be unenforceable for any of the reasons set out in the section. But it 
does not on that ground cease to be a custom. In point of law all customs 
have not necessarily the force of law, still less usages. But a custom, 
otherwise unexceptionable, has the force of modifying the general law to 
the extent it is applicable.*** So the Privy Council observed: “Under the 
Hindu system of law clear proof of usage will outweigh the written 
text of the law.”* 4 * 

For the origin and growth of customs generally, reference is invit¬ 
ed to the General introduction (§§ 221-224). 

450. Proof of Usage. —Usage is a generic term and has a wider 
application as implying practice supplementing a mercantile agreement, 
or contract, usage of the trade and country, and usages forming part of 
the common course of affairs. 

Leaving out of account all usages, not falling within the scope of 
Hindu Law, the term may be confined to connote a practice of a country, 

(23) Manu, Ch. I. S. 138 (U. S. A.) 545 cited j>er Curiam Mana v 

(24) Hurpershad v. Sheet Pyal, 26 W. Kama, 20 M. 274 (272). 

R. 55 (70) P. C. (3) Ncelkisto v ReerPlunder, 12 M I. 

(25) Juggomohun Ghose v Manick- A. 523 (542); Sartaj Kuari v. Deoraj 

chund, 7 M. I. A. 263 (282). Kuari, 10 A. 272 (285) P. C; Chhatro- 

(1) Mirabivi v. Vellayanna, 8 M. 464 dhari v. Sarasivati, 22 C. 156. 

(466). (4) Collector of Madura v. Mootoo 

(2) Adams v. Otterback, 15 Howard Ramalinga, 12 M. I. A. 397 (436) ; Row- 

ther v. Rowther, 30 M. L. J. 85 P. C. 
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caste, community, sect or tribe which is notorious and acquiesced in by 
them. But the term is often used to mean no more than custom, from 
which it is clearly distinguishable, but of which it is an essential element, 
since user is a test of the continuity of a custom, and its non-user furnishes 
evidence of its discontinuity or abandonment/ 5 * Notoriety does not imply 
knowledge of the party against whom custom is proved. All it implies 
is that it is generally known. 


(5) Jenkins v. Harvey. 2 0 . M. & R 393. 



CHAPTER III 


Marriage. 

451. Topical Introduction. —The history of Hindu marriage has al¬ 
ready been set out (§§ 31-33). It is the history of promiscuity of 
marriage. In the Mahabharat the Pandavs tell their wife that at one tim<* 
women consorted with men like cattle until Svetaketu, son of the sage 
Uddalak, introduced the institution of marriage.* 6 * Hut it was not mar¬ 
riage as we now understand it. Polyandry and polygamy was the next 
stage,* 7 * and traces of it are to be found in the Rigveda/ 8 * which, however, 
was compiled when the institution of marriage had become established, 
and monogamy had become the rule/ 9 * though polygamy was still custom¬ 
ary.*' 0 * Marriage was then compulsory. Without re-marriage a widower 
could not perform any sacrifice. The Vedic marriage was with adults, 
and the wife selected her husband.* 1 '* The sole ceremony enjoined was 
the grasping of the hand* 12 * before the sacrificial lire/ 1 - 11 The position 
of the wife was that of the chosen friend.*' 4 * The elaborate symbolism 
which constitutes the Shastric marriage is a later development born of 
the Sutra period.*'** But even then the Grihya Sutra took care to add 
that "the usages of the country should be followed in marriage.’’*' 6 * This 
was a concession to the usage which had already overlaid the ritual texts 
and the traditional law. For instance, Manu regarded polygamy as 
exception*' 7 * but it has become the rule. Re-marriage of wives and 
widows was ruthlessly reprobated, but the one has become customary, and 
the other legalized by legislation. Similarly, the Vedic age was the age 
of courtship and marriage, but the growth of caste with its intercaste 
jealousies aided by the sacerdotal puritanism established the institution 
of early marriages which tendency became aggravated in later ages as 
the doctrine received support from the popular cry—“ Give the girl no 
chance to go wrong.” 

452. The meaning of “ marriage ” differes in different countries. In 
Christendom, it means a monogamous marriage, being the voluntary union 
for life of one man and one woman to the exclusion of all others.* 8 * In 
India a marriage has a different meaning, in that in the case of Hindus, 
it need not be voluntary and it may be polygamous, and if custom per¬ 
mits polyandrous; while in the case of the Mahomedans there is a 
marriage called the mutah which need not be for life at all. But inter¬ 
national law respects the personal laws of all nations, and if a marriage 


6) Mahabharat Adiparva, Ch. 1 22, r (ij) 
147, p. 2. Vol. 6, 

(7) lb, VV. 30-35- 04) 

(8) Muir’s Sanskrit Text, Vol. 5. pp. friend) 

2 34 , 243, where the subject is dicusscd in (15) 
detail. monies. 

(9) Rigvcda (Mtax-Muller’s Trans.), (16) 

Vol. 2, p. 609. (17) 

(10) lb., p. 426. (18) 

(11) lb., Vol. 6, p. 509.. & F. 4' 

(12) lb., Vol. 6, p. 520. D. 76. 


Rigvcda (Mav-Mullcr’s Trans.), 
p. 206. 

lb, Vol. 5, p. 546 (“Sakha,” i. e, 

There were 27 principal cere- 
.—Mandlik’s II. L. p. 401. 

Grihya Sutra 1-7, I, p. 25. 

Manu, IX-77-83. 

Warrender v. IVarrender, 2 C. L. 
<8 (5to); Brinkley v. A. G, 15 P- 



272 


THE HINDU CODE 


[S. 13. 


was contracted in any form recognized by the personal laws of the parties 
the Court will give effect to it. As observed in a case: “A marriage good 
by the laws of one country is held good in all others where the question 
of its validity may arise. For the question always must be, did the parties 
intend to contract marriage? And if they did that which in the place 
they were in is deemed a marriage, they cannot reasonably, or sensibly, or 
safely, be considered otherwise than as intending a marriage contract.”* 19 ) 

453. A polygamous marriage is a good marriage, though it may not 
be recognized by the law of Christendom. English Law recognizes divorce: 
the Hindu Law treats it as impossible. Polyandry would be treated as 
unthinkably immoral in Europe. Tt is customary in Malabar and was not 
unknown,—though it was not customary in ancient India. 

454. Though divorce is not generally lawful still it has an establish¬ 
ed place in the customary law of the country which permits it in the case 
of Shudras, and to some extent even in other castes and localities. 
Generally speaking, mixed castes allow it; but even amongst the higher 
castes, c.g., the Taga Brahmins of Meerut, it appears to be permissible. 

455. It is a trite saying that India is a continent with its vast and 
varied population in different stages of social evolution. Probably no other 
country in the world presents such sharp contrasts, or such a bewildering 
variety of customs as the inhabitants of the Indian Peninsula. For in 
what other country can one find millions of people practising celibacy and 
rigorous asceticism, side by side with millions who practise polygamy, 
some of whom on a business principle, maintaining a register of their 
hundred or more wives, and paying to their consorts periodical visits, 
finding them nourishing with a numerous growing progeny of which the 
husband is proud, but which he had done nothing to deserve? Where 
again can one find polyandry nourishing on a wholesale basis as it flourishes 
amongst the Todas, Kurumbas and other races inhabiting the Malabar 
Coast ?* 20) Where again can one find the laws of hospitality stretched 
ro the point they are in Beluchistan, where the host presents his-unmarried 
daughters to his honoured guest?* 21 ' Where again is the custom of the 
leviratc yet as green as it ever was amongst the Jews ?* J - ! > Where again 
can one find pre-martial communism practised by the young under the 
patronizing care of the old?* 2 *) Where again can one find a custom which 
permits the marital duties of the son to be performed by the father till 
the son is old enough to take care of his wife?* 24 * These and innumer¬ 
able other marriage customs are the special features of Hindu Societ}'. 
The sage idealizes marriage as a sacrament, the savage practises it as a 
pastime. The ideal is high—sometimes too high for human attainment. 
It is the reality that counts and it is with reality that law holds commerce. 

456. The decennial census reports, and the reports of the several 
ethnographic surveys published by the authority of Government record a 
mass of information and details about the numerous local customs regarding 
marriage. They establish the following facts: (1) That no generaliz.a- 


(19) Bethell v. Hildyard, 38 Ch. I). 
820 . 

(20) Census of India, 1911, Vol. 1, 
§ 309. 

(21) lb., §§ 290-294. 


(22) lb, §306. 

(23) Census of India, 1911, Vol. 1, 
300. 

(24) lb., § 295. 
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tion is possible about the marriage laws anti customs, (2) That the 
Shastric conception of marriage is to all intents and purposes dead. (3) 
'[ hat Hindu Law permits polygamy and custom sanctions polyandry as it was 
at one time common amongst the Nairs, and is still a veiled custom 
amongst themes) while it is openly practised by the low caste people in 
Southern Tndia. (4) That widow marriage is inconsistent with the .Hindu 
theory of sacrament, but the prohibition is confined only to the twice-born 
castes, and even amongst them widow re-marriages- are becoming more com 
mon. (,) Where widow marriage is allowed, the general rule is to give the 
younger brother the first refusal. (5) Widow marriages art as a rule 
celebrated at night in the dark half of the month/-*) (61 As a rule marriage 
is by purchase. The high castes, ordinarily, pay for the husband, and the 
low castes for the bride/ 3 ' (7) That infant marriages are both customary 
and common, the average age for marriage being 8-12 but there is a 
tendency in reformed circles towards later marriage/-*) ( 8 ) Intercaste mar¬ 
riages once permitted within limits have long since fallen into desuetude, 
but they are nevertheless performed in the Punjab, where the bonds of 
custom were never tight. (9) Hut intcr-sub-caste marriages are every¬ 
where legal though not equally popular in all castes/ 0 ( 10'S Hut Shudras 
of all castes can freely intermarry. 

Customary Marriage. 


Marriage defined. 


14. Marriage is an alliance between a 
man and a woman recognized by law. 


Synopsis. 


(1) Marriage wider the English 

mid Hindu Law (457- 
459). 

(2) Primitive Hindu t.aw (460- 

461). 

(3) Eight Par ms of Marriage in 

Early Hindu Law (462- 
463)'. 


(4) Meaning of Marriage (464). 

(5) What is Marriage (465- 

466). 

( 6 ) Betrothal (467-468). 

(7) Marriage Contract (469). 

( 8 ) Marriage Brocage (470). 


457. Analogous Law. —Marriage is sometimes defined as the act, 
F .. . , ceremony, or process bv which the legal relation- 

8 ship of husband and wife is constituted. Under 

English Law marriage is a contract between a man and a woman by which 
they naturally promise to marry one another, the promise of each being 
the consideration for the promise of the other/'-) In other words, the 
English notion of marriage implies a mutual contract, which naturally 
implies that the contracting parties are sui juris. Consequently, a minor 
cannot be sued on such a contract even if ratified after coming of age (? ) 
though he or she may sue thereupon the other parly, if major/ 8 ) That 


(25) Census of India, 1911, Vol I, 
i 2Q6. 

(1) lb, p. 241, f.-n 2 

(2) lb , § 299. 

(3) lb, §.too 

(4) lb, §313. 

(5) lb, 8 3*4- 

(6) Veneall v. Veness, 4 F. & F. 344. 

(7) Ditcham v. IVorral, 5 C. P. 410; 

H. C.— 18 


Cox head \ Mutlis, 3 C P I). 439 

(8) Purshotam l>as v Purthotam Das, 
21 B. 23, Sur/yainoiii v Kali Kant, 28 C 
37; Tekait v. Basanta, 28 C 751; Dhura- 
utdlnir v. Ghote, 17 C 298; Kaleeram v. 
Gendhenee, 23 \V K 178; Sitanath v. 
Ilaimabuthy, 24 YV T-t. 377; Paiyi v. 
Sheonarain, 8 A. 78; Bui da v. Kaunsilia, 
13 A. 126 . 
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marriage is not a contract for consideration in the normal sense will be 
apparent if it is remembered that parties to a contract are entitled to deter 
mine their rights and duties whereas in marriage every resulting right and 
duty is fixed by the law. 

458. Tn both these respects Hindu Law differs, since the marriage 
of Hindus needs and implies no mutual promise, and no theory of consider¬ 
ation underlies it to make it a binding contract. Under Hindu Law 
marriage is a gift by the father of his daughter to the husband. The 
daughter has no choice, she need not consent, and may not even be con¬ 
scious of the nature of the act and its effect upon her life, and she cannot 
refuse to live with husband howmuchsoever she might detest him. 


459. Under the English Law both lunacy (,4) and impotency (, s) at 
the time of the marriage render a marriage void; but under Hindu Law 
neither would seem to be a bar to marriage unless the lunacy of the 
husband had prevented him from accepting the bride at the time of the 
marriage ceremony or understanding its nature.( ,r,) 


460. According to the text of Yndnavalkya cited and explained 
_ . . . „. , in the Mitakshara (,7) and a text of Brihaspati quoted 

Law ' Ve 111 the Mayukhi'« marriage is one of the Saimts- 

ka or consecrating rites which an Aryan owes to 
his ancestor to perform, t-* 0 It has the same effect in the case of women 
as the Upanayan (or the thread-ceremonv) has in the case of men/ 2 ') 
According to Vid)aneshwar all Hindus must adopt one or the other of 
the following four orders of life, vie., (1) that of the celibate or student 
(lirahmcltarya) ; (2) that of the householder (Grihast); (3) that of the 
hermit (I'anprasth) ; and (4) that of the ascetic ( Yali or Sanyasi). One 
is not confined to a single order all his life, for he may pass from one to 
the other; but one cannot exist without an order ( Anashrami ). If he does 
so, he becomes on outcaste (I'raiym and dies without a .right to any 
funeral. If a person cannot be a celibate he must marry, which is, there- 
lore, a religious necessity. And since a Shudra is debarred from entering 
the first, third and fourth orders to which the twice-born alone are privi¬ 
leged, it follows that marriage to him is a prime necessity. But though 


(14) Marriage of Lunatics Act, tXn 
(51 Geo. 3 C. 37); 7 timer v Mcyars, 1 
Hag. Con 414 

(15) Turner v. Thompson, 13 P. ]_). 
37; Elliott v Gurr, 2 Thillui ifr sub¬ 
sequent impotcncy howc\ci is no ground 
for relief; Frown v Frozen, 1 Hag, K. O. 
t. 5 J A I malformation of the female or¬ 
gan, rendering coition impossible, entitles 
the husband to rescind marriage; G v. 

L. k 2 P & D. 2X7; E. \. E , 50 W. 
R. 607; .V. v. 6'., 24 T. L. R. 253. 

(16) Monjilal v. Chanadralli, 38 C. 700 
(706) P. C.; Muthusami v. Masilamani, 33 
M. 342 (355). Eer Ghose, J, in Tekait v 
Qasanta, 28 C. 751 (758) 

(17) S. VII, v. 3. 


(18) Mandlik, p 48, II 23, 2(1 

(19) Lit. Skt. "Purification,” “purity,” 
“making perfect,” “refining,” “purified 
by sacred rites.” 

(20) Sundrabai v Shivanarayan, 32 R 

81 (93); contra in Goviudarasula v 

DcTurahhoIkt, ( Per White, C. J., and 
Moore, J ) 27 M. 206 dissented from; 
Khushalthand \ Dai Maui, n B. 247 
(252, 253); Tekait v Dasanla, 28 C. 751 
(757, 758); per Sankar Nair, J., in 
Mnlhusami v. Masilamani, 33 M. 342 
(355) Kameswara v. Veeracharlu, 34 M. 
422 (432, 433.); Janki v Nand Ram. 11 
A. 184 (204-209) ; Bin da v. Kaunsillia, 13 
A. 126 (149, 156). 

(si) Manu, 11-67. 
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in the conception of the Smritikars marriage was regarded as a purely 
1 eligious rite, its secular purpose and character is now well settled,'<«> 
though it is now given a dual character, being regarded both as a rite as 
well as a civil conract. Rut this duality leads to certain necessary 
results. Inasmuch as it is a sacrament, nuptial tie is permanent and indis¬ 
soluble. Tt can admit of no divorce/ 2 ’' If the husband dies, the wife 
must immolate herself upon his pyre. This was the ideal termination m 
conjugal happiness which even the Rig Veda enjoined in the following 
hymn: “ Om! Let these women not to be widowed, good wives, adorned 
with collyrium, holding clarified butter, consign themselves to the tire 
whose original element is water.”(-’i) When the ideal of the Srutis en¬ 
joins self-immolation as the high way to heaven, it is not surprising that 
the Smiritikars all extol the act as the only befitting termination of a 
married life/ 3 *' With this ideal before them the latei Smritikars neces¬ 
sarily deprecated re-marriage even after the husband’s death/ 1 ' and each 
later writer strengthened the law till re-marriage liecame viewed as an 
odious example of incontinence. 

461. Rut in the case of men the process was reversed. Originally, 
the husband could not take a second wife unless bis first wife bad failed 
to beget sons or perform sacrifices, or was otherwise ineligible/- 0 Rut 
polygamy soon became the rule and the .sacred restrictions against it w r ere 
ruled out as merely director) and not inandaton / 0 With polygamy ano¬ 
ther usage for w'hich the Smiritikars found support in the sacred writings 
was creeping into the midst of Hindu society. Lthnologists feel balded at the 
causes which led to the practice of curl) marriages. Rut the cause is not far 
1o seek. The device was suggested as a curb upon incontinence. Tn the 
Yedic times marriages were contracted after courtship and were, 
ordinarily, dictated by mutual love. Rut with the admixture of races, 
the multiplication of castes, their iron exclusiveness and the decay of 
morals, the only check upon undesirable liaisons was to give children no 
chance of having a will of their own Hence the later inculcation that 
a girl must he married before she attains puberty. In this respect the 
usages have outrun the Smntis so tar, that while the latter enjoin a mar- 


(22) i'er Shankar Nair, J, in Mathu- 
saini \. Masilamani, 33 M 342 (355), l»ei 
Gliosc, J , in Tekait v Basanta, 28 C 
751 (75«) 

(23) Yadna\alkya, 1, Ss 70, 81, h.11- 
domee v Joteeram, 3 C. 305 (306) ; Siitua- 
niiil Administiator-Gcneral, 8 M 109 
(173): Administrator-General v Attanda- 
iluiri, 9 M. 466 (470) ; Thapita v Tha¬ 
pita, 17 M. 235 (242) ; Binda v. Kattn- 
stllia, 13 A. 126 (153). It is submitted 
that the inference of indissolubility drawn 
from the mere fact that marriage is a 
Samskar or purificatory rite is a non- 
sequilur. 

There is no express authority in the 
entire range of early sacrccl writing de¬ 
claring a marriage indissoluble. It is a 
mere creation of the glossators; an arti¬ 


ficial restriction sanctioned by usage and 
sought to he sanctified by religion, See 
1 M L. J , p. 630 

(24) Translated in 1, Colcbrookc’s Es¬ 
says, 116 

(25) A large number of texts to this 
effect will be found collected by Cole- 
brooke in his Miscellaneous Essays, Vol 
I, Essay on the Duties of a faithful 
Widow, pp 114-122; 4 As Res. 209-219. 

(1) Manu, V Ss 161, 163; VlII-226: 
Apaslamb, 2 S 13 E p 131; Narad, 33 
S. B F. 184, 185; Yadnyavalkya, 1, S 75. 

(2) Bhaqirathi v. Johku, 32 A. 579 
<578-5*0 ■ 

(3) 1 Strange H L, p. 56; Vtrasamx v. 
Appaszvamt, 7 M. 187; Thapita v. Thapita, 
17 M. 235 (237, 239, 244) I Kushalchand 
v. Bai Maui, 11 B. 247 (253)- 
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, •> / nnrriipes even of infants aged two 

: before puberty/ 4 * usage favours mar «£ - nerformcrl 

to eieht and the Census Reports record a custom of marriages performed 
of c&'TeZ,, before 4 are bom «> Kven ...s, .me tins 
tendency was growing, for while enjoining thi marriage « f» 
they attained puberty, he adds: “Some declare that a girl shall be given 
in marriage before she wears clothes.’’^’* and on this Vashishth sagely 
remarks: “Out of fear of the appearances of menses, let the father marry 
his daughter while she still runs about naked.’ ,f7) 

462. Further to facilitate marriages, the Smritikars recognized 
, p. i. p , eight forms of marriages already set out (§91). Of 
Marriage*. orm * ° these all except the Brahma and the Asur form are 
said to be obsolete. Blit it is submitted, that the 
Brahma form, as such, is equally obsolete. Manu describes this marriage 
thus: “The gift of a daughter, after decking her with costly ornaments 
and honouring her hy presents of jewels, to a man learned in the Vedas 
and of good conduct whom the father himself invites, is called the Brahma 
rite.’P'P Now, since marriages are performed before the boy attains 
sufficient maturity of understanding he cannot be “learned in the Vedas." 
Secondly, the Vedas are ne t now read at all, and boys go to school to 
master quite a different curriculum which puts into his mind the reverse of 
Vedic learning. The fact is diat custom and the altered outlook of life 
have entirely outgrown these archaic forms, and it is idle to disguise the 
fact, for even the license of interpretation has limits, and all that can be 
safely predicated of modern marriages is that amongst the higher classes 
they approach the Brahma form, if at all. As regards the Shudras the 
usual form is the /Isur -that is the form in which the bridegroom pays 
for the bride. 


463. This section defines marriage to be an alliance or union be¬ 
tween a man and a woman recognized by law. The necessity of legal 
recognition was perceived by Apastamb who says: “The union of the 
husband and the wife is effected through the law.”<'>) Law in this con¬ 
nection, as elsewhere in the (ode, necessarily of course, includes custom. 
Consequently, the legality of a marriage depends upon its legal recognition 
and since in the case of Hindus, Law has declared its resolve to accept their 
personal law and custom as binding upon itself, it follows that for the 
purpose of validating a Hindu marriage recourse must be had to that law 
for the purpose of testing its validity. 


(4) Manu, IX-88; “To an excellent 
and handsome youth of the same class, let 
every man give his daughter in marriage, 
according to law; even though she have 
not attained the age of eight years” 
Vyas, Ch II-7: “The sin incidental to 
an act of procuring abortion is committed, 
if through the negligence of her giver a 
girl menstruates before her marriage. He 
who does not give away a daughter in 
marriage before she attains her puberty, 
becomes degraded" (Dutl’s Tr, p. 508) 
Yama, S. 22: “The father who gives 
away in marriage his maiden daughter 
after she has attained the twelfth year 


drinks her menstrual blood month after 
month ” 

Vishnu, Ch. XXIV-4T: “An unmarried 
girl who menstruates while living in her 
lather’s mother’s house should he regard¬ 
ed as a degraded woman, a man commits 
110 sin hy carrying her away from the 
custody of her guardian." 

(5) Census of India, 1911 Vol. 1, s. 

(6) Gautam, XVITT, S. 123; 2 S. B. E. 
269 

(7) Vashishth, XVII 70; 14 S. B. E. 
P 9i 

(8) Manu, III, Ss. 27-34. 

(9) IT. 0-13; 2 S. B. E. p. 132. 
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464. Meaning of Marriage. —The term “ marriage ” does not bear 
a uniform sense in all countries. Even in India there are degrees of mar¬ 
riage in which the form and solemnity of marriage no less than the 
status of the wife varies. Hut though the marriage may differ in degree 
there is no degree in legitimacy, all issues of a marriage, of whatever kind 
being regarded as legitimate. 

The highest form of Hindu marriage does not approximate to a 
Christian marriage in that while the one is polygamous, the other is mono 
gamous.C') Hut a polygamous marriage is regarded as valid in America, 
where the rule is that a marriage which is good according to the lex loci 
lonlroclus, is good everywhere. This would probably be accepted as 
good law applicable to marriages between non-Christians even where. The 
two cases laying down the contrary were really cases of Englishmen 
marrying in one case (H) according to the Mormon rites and in the other< 9 > 
a native woman in Hechuanaland according to native customs refusing to 
marry her in Church which was in his proximity. "An Englishman,” ob¬ 
served Stirling, J., “takes his common law with him. If a person marries 
in a civilized country, then the lex loci governs the case.” It is different 
if he marries in a savage land. (lo) 

465. What is Marriage.— This section defines " marriage ” as an 
alliance between a man and a woman recognized b\ law. The first essential 
of marriage is then an alliance, union or compact between persons of 
opposite sexes. Such alliance may be formed in a variety of wa>s, and 
for a time, limited or unlimited. The various \va_\s in which the alliance 
is formed in a marriage constitute its ceremonies. They van from the 
most complicated as prescribed in the Shastras to the free love which under 
the name of Sambandham is taken for a marriage in Malabar. The ques¬ 
tion of marriage is mainly one of form and intention If the intention was 
to treat the woman as wife and the form prescribed by the sect or caste 
as the outward expression of that intention is conformed with, then the 
union would amount to marriage and recognized as such by law. 

466. The question oi legal recognition is all in all. It has been 
thought best to leave the details of ilus subject to subsequent sections. 
Legal recognition depends upon the law and custom to which the parties 
were subject, the ceremonies, if any, performed and the observance of 
other rules as to consanguinity. 

467. There are two stages in the Hindu, and for that matter, in all 

Betrothal marriages, the betrothal and the actual ceremony of 

« ro a „ marriage. It has already been stated that infant 

marriages are now customary amongst Hindus, though amongst the edu¬ 
cated and reformed classes there is a tendency in the direction of adult 
marriages even preceded by courtship. Leaving these out for the moment 
the orthodox Hindu first bethinks himself of the marriage of his daughters 

(6) Hyde v. llyde & ll’oodmanscc, L. cited per Sterling, J, in Bcihcll \ llitd- 
R. I P. & M. 130; followed per Sterling, yard, 38 Ch. D. .120 (280, 287). 

J., in Bothell v. Hildyard, 38 Ch. 1). 220 (8) Hyde v. Hyde and U'oodmansce, 

(286, 287). L. R. i P. & M. 130 

( 7 ) Johnson v. Johnson’s Adminislra- ( 9 ) Bethell v. llildyard, 38 Ch. D. 220. 
tor, 30 Missouri State Rep. 72; Connelly (10) lb, p 230. 

v. Woolrich, 11 Low. Can. Jur. 197; 
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as soon as they arc four or live years old. Twelve or thirteen years being 
the normal period for the attainment of puberty in this country, most 
Hindu girls must be married off within a margin of puberty, and the rule 
is to marry them between 1(> to 12 years A year or two before, negotia¬ 
tions commence w itli the father of the boy selected. Kmissaries comprising 
a Brahmin and a barber accompanied h\ a friend or relation proceed to 
view the prospective husband. This is a distinct ceremony in some parts 
of the country. If the bov is approved (and it depends upon the presence 
of other eligible rivals), then preliminary negotiations begin with the two 
fathers through the same intermediaries. Amongst the three higher castes 
it is usual for the box's father to stipulate for a definite sum as the bride 
groom’s down. This is a comparative equation between the attractions 
of the boy and those of the girl, combined with the wealth, position and 
other circumstances of her parents. But on this point, as on all others 
relating to marriage, local customs widely differ. As is observed in the last 
Census Report (iu) “As a rule marriage is by purchase. The high castes 
ordinarily pay for the bridegroom and the low castes for the bride. But 
there are many exceptions Sometimes even high castes, such as the 
Havik Brahmans of Bombay, pay a bridc-pricc while low castes such as 
the Bhangi (sweeper) of the ITiited Provinces occasionally pay a bride¬ 
groom-price. In some cases the payment is nominal, but in others very 
large sums are paid, especially where peryamy prevails, or if there is 

a great shortage of yvomeu. In recent times the bridegroom-price has 
been affected very largely b) the educational qualifications of the bride¬ 
groom. A Ka>asth graduate in Bengal usually fetches from Rs. 500 to 
Rs. 1,000, but there are said to be instances of as much as Rs. 10,000 
having been paid. Kven where the bride is usually bought, the parents 
of a girl are sometimes willing to pay for an educated bridegroom. With 
aboriginal tribes it is almost invariably the bride who is paid for, and 

sometimes the rate is ver) high; the Lusha is have been known to give 

as much as Rs 200 for their xxives. A virgin usually fetches a higher 
price than a widow, but an exception is found amongst certain artisan 
castes whose x\ omen help them in their work. The amount occassionally 
varies with the age of the bride. The Banias of the Punjab pay no bride- 
price for a girl up to the age of eight, but after that, payment is made 

at the rate of Rs. 100 for ever) year of her age up to thirteen, which is 

regarded as the age of puberty. Where marriage by purchase prevails 
brides are often exchanged. Thus in the Baroda State when a man of 
one of the lower castes gives his daughter in marriage, he often does so 
on condition that a girl is given to his family in return.” (lj) 

468. But apart from custom, the Shastric rule, and one favoured by 
public opinion, is to take no bride-price and to pay a suitable doxvry if 
possible to the husband. A marriage so contracted is now taken to be a 


(10) Census of India, 1911, Vol. 1, 

8 330, p. 257. 

( 11 ) A word coined by Air Coldstream, 
when reporting on the caste customs of 
I he Punjab in connection with the Census 
of 1881, is used to designate the rule 
whereby, when a caste is divideJ into 
several sections of different status parents 


are obliged to marry their daughters into 
an equal isogamy or higher section, and 
if they fail to do so, they arc themselves 
degraded to the level of the section in 
which their daughters marry—Census of 
India, Vol. 1, S. 309, p. 254. 

(12) Census of India, 1911, Vol. i, S. 

313. P. 257. 
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Brahma marriage, which is presumed of every marriage till the contrary is 
shown/’ 

Hut though the Asur form is not favoured or presumed, the Court 
is constrained to recognize its validity, however indisposed it may he to coun¬ 
tenance it/'-P 


The question whether the marriage is in one form or the other would 
have been immaterial, hut for its effect upon the devolution of the woman's 
properly, which depends upon whether she was married in the approved 
Brahma form or the disapproved Asur form/ 1 ®) 


469. The contract of marriage hitherto considered is the contract 
between parents on behalf of their minor children. 
Adult Partie» betWeen Hut there may be cases, and such cases are more likely 
to he fostered by the reforming zeal of the present 
generation, when the contract of marriage is made directly by the parties 
immediately interested. In that case the contract culminating in an en¬ 
gagement could not be distinguished from any other contract, giving rise 
to similiar rights and liabilities, though the age of discretion in such case 
is not that prescribed by the Indian Majority Act, which, as already 
stated, docs not affect the capacity of any person to act in matters of 
marriage, dowser, divorce and adoption/”^ The effect of this enactment 
is, that so far as regards these matters, the question of majority must be 
determined as if the Indian Majority Act had not been passed. Apart 
from that Act, there is, however, no clear provision in the Hindu texts 
prescribing the age of majority, and what little there is to be found on 
the subject is limited to males, there being no provision for females 
whose lifelong dependence upon men is repeatedly insisted on. However, 
as an age for majority was necessary, the Courts have held that the com¬ 
pletion of the sixteenth year fixed for boys should be held to apply equally 
to girls. On the attainment of ibis age Hindu boys and girls should be 
treated as sui juris and competent to contract for their ow r n marriage. 
There is no prohibition in Hindu Law against such contracts. On the other 
hand, post-puberty marriages were the only marriages known in the Vedic 
times and even in the degenerate days of the Sniritis, such marriages are 
expressly contemplated and provided for: “Three tears*'? 5 let a damsel 
wait, though she be marriageable: but after that term, let her choose for 
herself a bridegroom of equal rank; if not being given in marriage, she 


(13) Jaikisondas v. llarkisendas, 2 11. 
') (14); Moosi’e Ilaji v. llaji Abdul 
Rahim, 30 11 197; Clmnilal v Sura/ram, 
33 H 4331 Jagannath v Naram, 34 11 
553. Jay an unlit v. Ran) it Singh, 23 C 
3541 Alluketavalu v Ramaim/am, 32 M 
512; Munni v. Untrao Singh, (1909) P 
It. 39; Rgni Prasad v Ml Subu Rai, 4 
N 1. k. 31 (36) ; Corind v. Dawalat, b 
N. L, R. 3 (5) ; Chandrabhaga v. Vishwa- 
natli, y N. L. U 102 (108). 

(14) JAiolida ? v. Fulchand, 22 11 <>58 
(W>4); Vaithinathan v. Gangarasu, 17 M. 
t) (10): Venkata Krishnyya v Lakhmi- 
narayan, 32 M. 185 (ipo). 


(15) Bhao v. Raghunath, 30 II 229 
(Brahma devolution): Dtcarka v. Sarat- 
chandra, 39 C 319, (Asur devolution) ; 
see post “Inheritance to Stridhan." 

(1(1) S 2 (u). Indian Majority Act, 
(IX of 1875). 

(17) Skt “Rilu” lit “seasons,” which 
Sir \V. Jones translates to mean years, 
hut which in the Sacred Books of the 
East is translated as “ Seasons,” “ morith- 
ly periods.” If the word “ ritu" means 
the revolving year, then 13 being (lie age 
of puberty, a girl would attain her years 
of discretion, like the boy, on completion 
of her sixteenth year- 
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chose her bridegroom neither she, nor the youth chosen, commits any 
offence.” (li<) 


470. 

Marriage Brocage. 


Cases in which match-makers stipulate for a reward for them¬ 
selves are even more immoral than those in which a 
price is paid to the guardians of children to bring 
about their marriages. All agreements to pa\ them for their services 
have been, cnnsc<|uentl\, held to l»e immoral and opposed to public policy 
and as such void. 

15. A contract to marry coimot 1 >c enforced by specific 
performance or an in junction, but a party 

Effect of breach of ,y • . . • j < 

contract to marry. sullermg loss therein may recover damages 

for a breach of contract. 


Synopsis. 

(1) Remedy for Breach of Con- (d) Jurisdiition of Courts in 

tract to Murry (471-472). 'Matters' Relating to Mar- 

(2) Parent's Ihi'y to Marry riage (474). 

their Children 147A) 

471. Analogous Law.— No poison can be compelled b\ law to 
marry another,<"') and it would be against public policy and in restraint of 
marriages which law favours, if the party resiling therefrom were re¬ 
strained by an injunction from marrying another/ 2 ®) The only remedy 
open to the disappointed party suffering by the breach is compensation in 
money awarded as penult) for a breach of contract to one suffering 
therefrom. Hut on this head any presents of clothes, money and jewels 
made to the parents of the other party may, it seems, tie not recovered, 
being, as they are, unconditional and in the nature of voluntary 
offerings.(-'A As such, presents made to and for the benefit ol 'parents, 
not being in the nature of a settlement on the wife, undoubtedly tend to 
induce the exercise of parental mllucnce from corrupt motives and encourage 
the buying and selling of children.*--) As such they should be held, anti 
have been held to be irrevocable, though there are cases which lay down 
otherwise,<-'3) even where the recipients of such gifts were not the guardi¬ 
ans of the children whom they had agreed to offer in marriage/ 2 *) But 
these cases really follow precedents; and none of them was a Hagrant in¬ 
stance of the abuse of parental power when alone the rule could have been 
tested. They, however, stand on firmer ground when they decree return of 


(18) Mann, IX-yo, yi; Vishnu, XXIV 
40; 7 S. B K. ioy ; Gaut.un, XVI II m; 
Narad, XfI-24. 

(iy) S Ji (b), last Illustration Specihc 
Relief Act, (1 of 1877); Umed v Nacjin- 
das, 7 B. H K (O. C.) 122 (132), 
Nowbat Sinyli v. Lad Kooer, 5 N. W. P 
H. C. R. 102 (105) ; Gun put (In re), 1 C. 
74 

(jo) Guiiput (lu rc), i 74 (76, 77, 
7®) • 

(21) Per Alarkliy, J in Asyar \ Maha- 
bat, 13 B. L. R. App. 34 (36) followed 


(22) Jiuldeo v. Mohanuiya, 15 (J. W. N. 
417; i) 1 1. 1152; Devarayan v Muthu - 
> mmol; 37 M. 393; Venkata v. Lakshmi, 
i- ^1 785 1- B.; Girdhan v Neeldher, 10 
A. L. J. 159; Bidden v. Jumna, 23 A. 495; 
Pular, v Vallubhdas, 13 B 126. 

(Al) Jogcswar v. Panch Kauri, 5 B. L. 
R 395; Rambhat v. I'itnmavya, 16 B. 673 
(675). 

(24) Umed v Nagindas, 7 B. H. C. R. 
(O. <..) J22; Alulji v. Gomti, n B. 412; 
Rambhat v. Timm ayya, 16 B. 673 (675). 
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presents made for the bride, in which case (heir return on the breaking oflf 
the match is a matter of cotir.se/-M) 

472. So again the father or other guardian of the bridegroom may 
legitimately recover any expense of the marriage of his son or ward 
which the father or guaidian of the bride had agreed to pay/-" 1 * and 
marriage expenses being a legitimate charge on the family they are pay¬ 
able therefrom. So where the defendant improperly neglected to get his 
niece married, whereupon her mother married her and then sued him 

• for expenses out of the joint estate of her deceased husband, the Court 
decreed the claim overruling the objection that the plaintiff was not legally 
entitled to marry her daughter/'* 

Where the bride-elect dies, it is but just that the husband-elect should 
be able to get back the presents and this contingency is expressly provided 
for in the JWitakshara/-’* which, however, allows deduction tlurefiom the 
expenses incurred by the girl's father 

473. Parent’s Duty. —The Court does not recognize the .Isur 
marriage as valid, and though if it is performed it has to be treated 
valid on the ground of factum valet, but till it is performed, no contract 
relating thereto can be enforced whether for the payment of the bride- 
price stipulated, or for damages for non-performance of the marriage, 
though if the money is actually paid and the marriage ceremony com¬ 
pleted, the money' cannot Ik* recovered back/-** There is nothing in the 
textual law regarding the selection of the bridegroom, and the person by 
vvhon. he is to be selected. This duty must, therefore, be presumed to 
arise out of the general rights of guardianship. As such, the father and 
in his absence, the mother must make the selection/** as it is their duty 
to see that their children are suitably matched. While the contract is in 
the course of negotiation neither party is, of course, legally hound by die 
terms exchanged, hut as soon as a definite contract is made that st.ige is 
marked by performance of the ceremony of engagement or bctrothal/s* 
between which and the actual marriage the couple are engaged, and the 
parents held under contract to marry them. Even this period is nowhere 
covered by textual authority. Consequently, it is held subject to the 
ordinary civil law of contracts. As such the parents are at liberty to 
terminate the engagement for any reason which should justify it in law. 
Force, fraud, undue influence and misrepresentation arc, amongst others, 
its chief dissolvents/ 6 * Even if the contract has been illegally broken 
the only remedy is damages/?* There cannot be specific enforcement of 


(24) Jaikisondas v. ttarkisondas, 2 11 B 658; Ramachand v. Audaito, 10 C. 1054, 
9 (15); Amratlal v. liapubhai, (1887) B. overruling Visvanathaii v. Sammathan, 14 
11. C P. J. 207; Rambhat v. 7 immayya, 10 M. 83; Vaithmathan v Gangarasu, 17 M 
B. (>7.t (O75). 9; Raldeu v. Jumna, 2.’, A. 495 merely 

U5) Vaikuntam \. Kallapiran, 24 M. followed Visranatlian v. S'ammathan, 1,5 
512. Post-nuptial expenses allowed m M 83, since overruled 
the same case in jC> M. 497 (4) Acha Ranganakt v Acha Rama- 

(1) Ch. ii, Sec. XI, Ss. 29, 40: Gulab- uu/a, 45 M. 728. 

1 band v. bulbar, 4 I. C. (B) 748; contra (5) Called “Sagai.” 

llira v Jo-wala, (1915) P. L. R. 27; 27 (6) As gar Ah v. Mahabhat Ah, 14 B. 

I C. 1008. L. R. (App.) 44. 

(2) lb, S. 30 (7) Mulji v. Gonti, 11 B. 412; Ram- 

(3) Chunilal v. Sunaj Ram, 44 B 444, bhal v 7 immayya, 16 B 674: Coloqulwun 
Kalavagunta v. Kalavagunta, 42 M. 185 v Smitbcr, 44 M. 4*7- 

F. B. following Dholidas v. Rule hand, 22 
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a contract to main-, and for obvious reasons/* 1 Nor for the same 
reason, can another marriage he restrained In injunction/'' 1 Nor is there 
an) case for damages consequent on the mere breach of a contract of 
marriage, as a Hindu father has ,dna s the option to put an end to his 
daughter’s engagement should a more suitable match be available/"’ 1 This 
he is at liberl) to do till the ver\ last moment; and where a ceremony 
is required, as that marnagt is eompkted onl\ with the Sofia padi or the 
taking of seven steps round the m.uriage poIe (tl) then before this last irre¬ 
vocable step is taken, he ma\ break off the contract though if the seventh 
step is taken, the marriage is completed and becomes indissoluble. 

474. Jurisdiction of the Court. The jurisdiction of the Court on 
the subject of Hindu marriages is limited mainly to giving effect to the 
ascertainment of facts and declaring them inter paries Hut in contracts 
relating to a mariiage the jurisdiction of the Court is unrestricted by any 
consideration of personal law, as all such contracts arc subject to the pro¬ 
visions of the statutory enactments. So the Couit may award damages 
for a breach of contract to marr\, but since a party cannot compel another 
to marry him there can be no decree for specific jierformance. And where 
a martiage has in fact taken place, the Court will entertain a suit fm 
jactitation of marriage, that is a suit for the establishment of marriage, 
relationship, such a suit foi instance, as s< cks a declaration that the defendant 
is or is not married lo plaintiU'/'- 1 m being married, whether the marriage 
is or not valid, because it was procured by fraud or force or celebrated 
without the consent of the necessary parties or without the formalities 
necessar) to render it a binding marriage according to Hindu Law/ 1 ’ 1 
Should the Court hold a marriage valid, it becomes necessarily entitled to 
restrain b) an injunction the parents from marrying the bride to another 
person/' 41 The question whether the plaintiff has the right to betroth and 
marry a minor belongs to the domain of personal guardianship on which 
Ihe Courts undoubtedly possess jurisdiction/' 51 

A suit for damages for a breach of contract to marry is not cognizable 
by the Court of Small Causes (lf>1 


(8) Shrtdhar v Hiralal, I C. 74; Cine cl 
\ Naijmdas, 7 B, II C. K. (O <_.) 122, 
Punhotam v Pursholam , 21 13 2.3; Ma 
Nil me Ytn v Mount / Po law, 7 P.ur 1. 
R 14; 23 I C .176; Nocelnit v. Lad Kuoer, 
5 N \Y 1> II. C R 102 ( onira Narad, 
XII-.35; 3.3 S H K p 172 ordains forcible 
marriage of the recalcitrant bridegroom 
bill not c tie ten a , hut this drastic penal¬ 
ly is opposed alike to law and policy and 
is not saved by the Specific Relief Act, (I 
of 1877), S 21 (/>), the last illustration 
to which is exactly in point 

(g) Purshotam Pas v Purshotam l)a\, 
21 13 23 (34) dissenting from 1 antra 111 
Khooshal \ Phuywan, 1 I3orr 153 
(10) Mil, 11-11, 27; Cmed Kika \ 
Naijxndas, 7 13 H C. R 122, Purshotam 
Pas v Punhotam Pas. 21 13 23, (30 
,31) ; Kinit \ Sara, ,3g 13 (182 (714) , fir 
YVestropp, C J in Umcd v Nayindas, 7 
B. H C R (() C) 322 (134); Nar.«l, 
XII, 30, 38, Yadnavalkya, if»s, '>G; Y'a- 


slnsth. 2 Dig 487; Katyayan, Ih, 491, 
Mil, II-U.27 

(ill On tins point there arc local 
\arialions fn some places these steps are 
taken successively into seven circles in 
other pi ices, the pair perambulates seven 
times round the marriage pole, while in 
others the parties compile sc\en steps 
upon a stone 

(12) Mv Asmat Alt \ Mahmud-ul- 
St'sn, 20 A yfi 

(13) Ramsurn v Rakhal Pas, 1 \V. R 

J12, \anlona Dan \ Prahlad Chandra , 

(1 13 T. R >43 P R, met ruling contra 
111 Ram.mraii \ Rakhal, lb, p 244-1/, 
Aunjoivt \ Prnhtadh Chunder, 14 YV. R. 
132 

(14I Ccnktilai Itaryulu \ Rnnt/ai h.arvu- 
///. it M, 316 

(15) Punhotam Pas \ Purshatam Pas, 
21 I? 27 (37) 

(iG) Kalisunher v hoylash Chunder, 

15 C. 833. 
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16 . Every man has a right to marry, and such right 
Right to marry. is not aiTccted hy infancy or infirmity. 

Synopsis. 

d) RiijlU to Marry (475). (2) Competency to Marr\ <47(>- 

478). 

475. Analogous Law. —Hindu Law which treats marriage .is , 
Samskar, and as such a religious rite, u.ituralh regards the male as nurn - 
mg and the fanrdc as merely married to Prom her standpoint the 
Oharmkars treat her as being the subject of a gift hy her fathei to the 
bridegroom called “ the K<mya<i<ni." ( 'D 

476. Who May Marry. —A Hindu marriage being a sacramental 
ceremony, every twice-born Hindu desirous of entering the householder’s 
estate is entitled to contract a marriage irrespective of his age, constitution 
and poverty. 

No deformity or disease, (,s) not even congenital impotenev/"»' can 
stand in the way ot marriage, nor leprosy or other loathsome and contagious 
disease. 

I Jut since Hindu I.avv regards marriage in the nature of a gift by the 
father of his daughter to the husband, the latter may he an Hiot and even 
a lunatic, so long as his luiiacv did not, at the time of his marriage, prevent 
him from accepting his bride during the marriage ceremom and of under¬ 
standing what was going on. 120 .' 

There is no age limit A buy of am age and a man up to any age 
are both equally competent to marry. 

477. The light of Uairagis 4 -’ 1 * and Gosavis to marriages is now 
recognized/--'* and there seems no reason whv a Xiltant/ Gosavi should not 
enter the order of Griluislh by contracting a marriage. In doing so he 
merely breaks the vow of perpetual celebae) made to himself, but Hindu 
Law does not tie any one down to lifelong celebacy, and any custom having 
this effect would he ruled out as obnoxious to the rule restraining mar¬ 
riage/*’ 3 ' Hut though a (iosavi can marry, it does not thence follow that 
he can thereby alter the devolution of ptopertv which he hr' l on condition of 
continued celebac). The property so held would devolve accordance with 
the rules of the order and the nature of the grant/-’ 4 ' 


(17) Lit “gift of the daughter” 

(18) Monji Lai v. Chandrabati, 38 C 
700 (700) P. C. See per WnodrnfTe, J , ?! 
1> 705 affirmed O. A. al p. 706. Under 
English Law the marriage of a lunatic 
is absolutely void even if it takes place 
during a lucid interval Turner v Mey¬ 
ers, 1 Hag Con 414 Marriage of Luna¬ 
tics Act, 1811 (51 Geo. Ill, C. 37 ) 

(19) Durusliotau 1 v Das Maui, 21 H 
tuo. 

(20) Monji Lai v. Chandrabai, 38 C 
700 P. C. 

(21) Dial Das v Dhianun. (1914) P 
K. 36, 21 I. C. 932. 


(22) Gosaui Rambharti v. Mahant Su- 

raibharli, 5 1$ 682 (684) ; Gtlnbai v 

Shivbakas, 5 Pom. L. K. 318; Satiadama 
v. Saranbagi, 18 M. 266 (270): Shree 
Maliant Kislwra v 7 he Coimbatore, etc. 
Co, 2 Ct M 79 (82); Chhajju Gir v. 
Ditoan, 29 A 109 

(23) Halgir v. Dlwnagir 5 Bom. L. H 
114; Gitabai v. Shivbakas, lb., 318; l lari- 
air v. .luaiui tiharti, 88 J. C 343 P 

21 N. L. R 127. (1925) P. C 127 

(24) lb, Contra assumed per Piggotl, 
J, m Sespuri v Thearka, 10 A L. J 181; 
and per Rafiq J, in Ramkishore v. Jaga- 
iiath, 11 A L. J. 738 (740) is, it is sub¬ 
mitted, erroneous. 
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478. The illegitimate children of a Hindu have equally the right of 
marriage and may marry in the caste if the caste jieoplc recognized them as 
still in caste/-'*) So may the dancing girls or Dasis attached to temples/*) 

17. Polygamy is lawful, but polyandry 
pJtyindry y is unlawful except to the extent permitted by 

custom. 


Synopsis. 

(1) Polygamy (479). (2) Polyandry (480-481). 

479. Analogous Law. —Polygamy is permitted by Hindu Law. 
Indeed, since the pur|>ose of marriage is the procreation of a son to relieve 
the father from the torments of I fell* * it follows that that purpose may 
not he often neived if monogamy were the rule. 

Polygamy is sanctioned by the following texts:— 

Manu.— “For the first marriage of the JHvija a woman of the same class is 
recommended; 1ml for such as are impelled hy inclination to marry again, women in 
the direct order of the classes are to he prefcrred/’O) 

Vishnu. —“Now a l’.rahmnn may take four wives in the dncct order of the four 
castes (4) Amongst wnes of one husband also the son of one is the son of all (and 
must present funeral oblations to them after their death) ”(s) 

"If there are four sons of a Brahman (springing from four different wives) 
of the four castes, they shall divide the whole estate of their father into ten pails”U>) 

Narad. —“Women have been cieated for the sake of propagation, the wife being 
the field; and the husband the giver of the seed. The field mnsl he given to him 
who has seed lie who has 110 seed is umvoithy to possess the field "(7), 

Polygamy is equally sanctioned by t^igc/** I’ut llrahmos who marry 
under the Special Marriage Act are limited to monogamy A'*) and in prac¬ 
tice polygamy is otherwise discouraged by the educated public opinion, but 
it is nevertheless legal. 


480. Polyandry. —There are scarcely any indications in the archaic 
law of the general practice of polyandry, though it was not unknown, as 
witness the instance of the Pandavas. who had all conjointly married 
Draupadi; but the practice, never popular, is now decadent, being con- 
lined only to a few localities (§ 32). 


(25) Indcrun v Ramawamv, 13 M I 
A. 141 (i59); Ram Kumari (In rr), 18 
C. 264 (268, 269) 

(1) Kamaksht \ Naparathnam, 5 M 
ifn. 

(2) Vishnu, XV-44; 7 S R F 65 
See also lb, pp 10C, 111, 112 

(3) Manu, 111-12. 

(4) Vishnu, XXfV-i 

(5) Vishnu, XV-4J. 


(0) Vishnu, XVIII-i. 

(7) Narad, XII-19, 33 S. R E. 169; 
< / ib„ XII-28, 29, 33 S. R. F 171. 

(8) Ilurce v. Mntho, 1 Rorr 59; Vira- 
srami v Appasvami, 1 M. H C. K. 375; 
/lurmupan 1 v. Tulukanatn, 7 M. 187 
(188); Thapita v. Thapita, 17 1U 23s 
(■ 439 ). 

(9) Sonaluxmi v. Vishnu Prasad, 28 B, 
597. 
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481. Polyandry exists in the Kulu division, the Simla Hill States 
and to a small extent in the Natan, Mandi, and Stikcl States (§ 32). It is 
confined to the lower castes, though Rajput and other castes do not abjure 
it. The polyandry generally practised is of the fraternal type, known as 
Tibetan, all the brothers in a family having usually one joint wife, but dis¬ 
tant relations, and even persons belonging to different families, agree to 
share a wife in partnership.The husband visiting the wife has to 
leave his shoes or cap at the door which is notice to the other husbands 
that the wife is “engaged’ (§ 32). 

18. No prescribed ceremony is necessary to constitute 
marriage/'* provided that if any ceremony 
monTe/unnecemry. is customary and regarded by the caste as 
essential, then it must be performed/** 

Explanation 1.—The ceremony of Saptapadi is necessary (3) 
to complete a marriage performed according to the orthodox 
rites, and that of Vivah Hom <4) is also usually performed, but 
its non-performance does not invalidate a marriage, if other¬ 
wise completed. 

Explanation 2.—A marriage celebrated with due ceremony 
is not rendered invalid by reason of the fact that a party thereto 
was then an outcast/ 5 * 

Explanation 3.—Cohabitation is not necessary to complete 
marriage/ 6 * 

Synopsis. 


(1) Sliastric Ceremonies (482- 

483). 

(2) Saptapadi (484-485). 

(3) Present-dav Ceremonies 

(486-487). 

(4) Consummation Not Essen¬ 

tial (488). 

(5) Who can Give in Marriage 

(489-492). 

(6) Cuslomarx Marriages (493- 

496). 

(7) Communal Marriage Rites 

(497-498). 

(8) Common Marriage Customs 

(499-502). 


(25) Punjab Census, 1912, Pt. 1, § 378. 

(1) Authikcsavalu v. Ramanujam, 32 
M. 512 (519) ; Moosa Haji v. Paji Abdul, 
30 B, 197. 

(2) Strange H. I.., 42. 

(3) Brindaban v. Chundra Kurmokar, 

12 C. T40 (143); Venkatacharyatu v. 

Rangacharyulu 14 M. 316 (318) ; Mann 
VII-227, 2 Dig. 487, 488. 


(9) Relic of Niyog (503-504) 

(10) Punjab Marriage Customs 

(505-512). 

(11) The Central Provinces Mar¬ 

riage Customs (513-515). 

(12) Second Marriage When 

Necessary (5l7). 

(13 Intercastc Marriages (518- 
(521). 

(14) Marriage of Hindus and 

Non-Hindus (522). 

(15) Factum Valet (523). 

(16) Remarriage of Wives (524- 

526)./ 

(17) Remarriage of Widows 

(527-529). 

(4) Muihunvami v. Masilamani, 20 M. 
L. J. 94. 5 1 C 42 

(5) Indirun v. Ramasawmy, 13 M. I. 
A. 141; Kumari {In re), 18 1. 264; E. v 
Madan Go fiat, 34 A. 589 (S9i). 

(6) Anandachari, {In re), 9 M. 466 
(470) ; Padaji v. Ruckmabai, ro B. 301 

On). 
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482. Analogous Law. —The marriage ceremony follows that of 

betrothal. The Shastric ceremonies, most of which 
Shastric Marriage are nou ou t of vogue (7) 8 are elaborate and comprise 
cere-nonj. the following: (1) The selection of the bride. (2) 

The wooers’ visit to the girl’s house the wooers being the vounger brother or 
some near relation and friends of the selected boy. (31 Sacrifice wher 
the girl’s father consents to the match. (4) The ceremony of bathing the 
girl. (5) Rridegroom-elect visits the house of his intended wife. (6) 
Presentation of clothes and jewels to the girl. (71 Arghya at the mar¬ 
riage. (8) Homa sacrifice (9) Panigrahan (or taking of the handl. 
(101 The treading on the stone. (Ill Walking round the nuptial fire. (12) 
Sacrifice of fried grain. (13) The Saptapadi or the taking of seven steps 
which concludes the marriage compact. (14) Carrying away of the bride 
to a new house (not the bridegroom’s) (15) Looking at the Pole Star. 
Mandlik enumerates 27 such ceremonies** 0 but he rightly observes that all 
these are greatly interlarded with custom, and that they are neither indis¬ 
pensably necessary nor invariably possible. “There are places where hardly 
a qualified Brahmin priest is obtainable, and parties have to improvise a 
ceremonial for themselves. This is done by distributing Pan Supari, 
worshipping the household deities, and the ceremonial Pothi (book) contain¬ 
ing the ritual ”* g ' The whole gamut of these ceremonies is never under¬ 
gone even in places where the Brahmins abound. 

483 . The “ nuptial fire '* favoured of the Smritis is never lighted,* ,n) 
nor the Homa sacrifice invariably performed. Of all the ceremonies the one 
which is most insisted on and which has outlived the rest is the Saptapadi, 
or advancing seven steps, consisting in die bridal pair facing and approach¬ 
ing each other step b\ step till tliev join hands on completion of the seventh 
step which is then regarded as the final and irrevocable step.*" 5 In some 
places the Rridhishradh is performed 


484 . Of all the religious ceremonies prescribed for a Hindu niai- 
„ riage the ceremony of Saptapadi or the “ Seven Steps’’ 

° p ’’ is treated bv the Sinritikars as conclusive. Thus: 

Manu. —“The ielation of wife is created l»y the lexis pronounced when the girl 
is taken by the hand. Be it known that those lexis end, according to the learned, 
with the lexis prescribed for walking seven steps ’’f»3) 

Vashishth. —“ In connection with the formation of the relation of husband and 
wife agreement is first prescribed Then taking by the hand is prescribed It is said 
h.it mere agreement is defective, and that of the two. taking by the hand is indis¬ 
pensable ”(m) 

Yama. —“Not by the pouring of water nor by the words of gift is the relation of 
husband and wife formed, but it is formed by the rite of taking the bride by the 
hand and when they walk together the seventh step.”(is) 


(7) Mandlik, Hindu Law, p 401; 
Muthu.mtwn v. Masilamani, 33 M. 342 
(.345). 

(8) Mandlik, Hindu Law, p 401, F N 
(0) Mandlik, Hindu Law, p 402 

(to) Sir T Strange, H. L, pp 7-X 
(ri) Manu, Ch. VII, § 27. 


(12) Brindabun v. Chutidra Kurtnokar, 
12 C. 140 (142). 

O3) Lit. “Seven steps”—Skt. & Lat. 
Saptnin, seven, and had, pedes, foot. 

(14) VIII, 229 

(15) Cited in Veukalacharvulu v. Fan- 
gacharyulu, 14 M. 316 (319). 
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485. The ritual, so far as it extends to Saptapadi, may he divided into 
three parts: (1) the Vagdan or the promise to give ; (2) the actual gift of the 
bride or kanyadav; and (3) the marriage rite which commences with taking 
the wife by the hand (panigrahanam) and ends with the seventh step Sapta¬ 
padi taken around the consecrated fire. (lf,) In the United Provinces this 
ceremony involves circumambulation of the bridal pair, with their clothes 
knotted seven times, round the marriage pole fixed in the centre of the shed 
nr of the shed itself, (, '> while in the Punjab it means circumambulation 
round the Granth Sahib. 

Rut this is not the invariable form of taking the seven steps. Tn another 
place it is described thus: “ The bride is conducted by the bridegroom, and 
directed by him to step successively into seven circles a text being recited at 
each step.” This is called Saptapadi. 

Rut whatever may be the variation in the mode of taking the seven steps, 
all agree that with the completion of the seventh step marriage becomes 
irrevocably complete. This does not, however, imply that it is a sine qua 
non to a Hindu marriage, and that it may not be otherwise complete. As a 
matter of fact Hindu marriage ceremonies have of late become so varied and 
various that it is impossible to generalize about them All that the law 
therefore requires is, that whatever the ceremonies may be, they should be 
performed and not omitted, if their performance is essential to the comple¬ 
tion of the marriage. 

486. Present-day Ceremonies—it is now universally acknowledged 
that the Shastric ceremonies have been almost entirely superseded by those 
which custom and convenience have substituted in their place. So Shankar 
\air, J., observed in a case: “ Hindu lawyers prescribed various ceremonies 
to constitute a valid marrige. Rut those ceremonies in their entirety are 
seldom, if ever, performed According to them the Yivah llom and Sapta- 

are essential. Rut it is notorious that marriages are performed in 
many castes without them, and it is now settled that if by caste usage any 
other form is considered as constituting a marriage, then the adoption of 
that form under those conditions prescribed by the caste with the intention 
of thereby completing the marriage union is sufficient. Xo other conclusion 
's possible if due regard is had to conditions in India. 

487. It is consequently clear that the essential and binding part of the 
marriage ceremony must necessarily vary in different localities. (JI > 

“ In tlie Punjab it consists of the phcrc, or circumambul.ition of the sacri¬ 
ficial fire, which is held to imply the consummation of the vows in the presence 
of Agm and the other sacrificial gods. Ill the United Provinces the young couple 
walk round, not a fire hut the n.ainagc shed or pole In the east of these pro¬ 
vinces, and also in Bengal, Bihar and Orissa, the binding portion of the ceremony 
is generally the sindirdan, or painting of the bnde’s forehead with vermilion. That 
this is probably a survival of a blood covenant is shown by the fact that amongst 
certain castes, such as the Hart, the bride and the bridegroom smear each other 
with their blood, which they obtain by pricking their fingers with a thorn. In 
Bombay the higher castes follow the practice of circumainhulalion. The lower 
castes, sprinkle rice over the bride and bridegroom, while some of Dravidian 


(jfi) Cited in j Dig, p. 488. (19) Lit. “Marriage Sacrifice.” 

(17) lb, p. 319 (20) Lit. “Seven Steps.” 

(18) U. P. Census Report, 1912, § .233, (21) Muihuswami v. Mastlamani, 33 

P- 222. M. 342, 5 I. C. 42 (46). 
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origin pour milk or water over the joined hands of the young couple In Orissa 
their right hands are tied together with kusa grass, or their left hands, when the 
Pride is a widow In Madras there arc ■various ceremonies, such as making them 
eat from the same dish, or knotting their garments together, or pouring water 
over them so that it runs from the man to the woman But the most common is 
the tying of the tali, or necklace, by the bridegroom round the bride’s neck The 
Brahmin bridegroom places the bride’s foot seven limes on a null-stone, a symbol 
of constancy.”(“) 

These general observations, admittedly, do not exhaust the innumerable 
local, tribal and sectional variations to which marriage ceremonies are liable, 
from all of which the only conclusion possible is that stated in the section. 

488. Consummation Not Necessary.—Consummation is not neces¬ 
sary even under English Law to complete a marriage, which is complete as 
soon as the declaration and contracting words< 23 > are spoken; still less is it 
necessary under Hindu Law*-’** where marriages are usually contracted 
before the parties thereto have attained puberty. But though consummation 
is not necessary under law it may become so by custom. In that case the 
custom must, of course, he strictly proved. 

According to Vashishth “ if a damsel at the death of her husband had 
l.ccn merely wedded (by the recitation of texts) she may he married 
again. Hut this precept has no value beyond the fact that it reduces 
the prejudice against the remarriage of such a widow. 

489. Persons Entitled to Give in Marriage.—It has already been 
stated that the Indian Majority Act (,) does not " affect the capacity of any 
person to act iti the matter of marriage; dower, divorce and adoption and 
as under Hindu Law the age of majority is attained on completion of the 16th 
year, persons born below that age cannot be married, except through their 
guardians whose right rests upon the following text of Yadnavalkya:— 

“The father, paternal grandfather, brother, kinsmen, remote relations (Sakiilyas) 
and mother ate the persons to give away a damsel—the latter respectively on failure of 
the preceding ” 

490. It has been held that this order merely prescribed for the 
giving awav of the child, and docs not confer on them any right of 
betrothal in the order of succession declared. Though the father has the 
absolute right of arranging for the marriages of his children no other 
paternal kinsman can in his absence arrogate to himself the same un¬ 
qualified authority without the concurrence of the mother.< 3 > Hut in a 
conflict between the father and mother the father has doubtless a superior 
tight. This right was put to a somewhat severe test in a cas-? 
in w r hich the father was convicted of theft and imprisoned for two years 


(22) Census of India. 1911, Vol I, 314, 
pp 257, 25X. 

(23) Marriage Act, 1898, S 6 (hi and 
6 2 Vic. C 58). 

(24) Administrator-General v Atianda- 
chari, 9 M. 4W1; Arur Singh v Manyal, 
(1877) P. R 85. It is said that consumma¬ 
tion was in ancient tunes essential to 
complete a marriage; Chose, II L (3rd 
Ed.) 789. This view is sup|>orted hv the 
fact that a virgin widow could remarry 
(Vashishth, XVII-74), and a wife only 


passed into the gotra of her husband on 
performance of the consummation Hotna 
ceremony; Hiranya Keshin, Crih. Sutra, 
30 S. B E. pp. 19 r, 193, 20. 

(25) Vashishth, XVII-74 

(1) Act IX of 187s. 

(2) Act, (IX of 1875), S. 2 (a). 

(3) Namasevayam v. Annamalai, 4 M. 
H C. R. 339; Ranganaiki v. Ramanuja. 
35 M 72 8; Ramkore v. Jamnadas, 37 B. 
18; Maya Devi v. Ramchand, (1916) P. 
R. 20, 31 I. C. i86, 
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after which he deserted his first wife and married another. Three years 
later the wife negotiated for the marriage of her daughter to her own 
cousin, whereupon the father sued her for an injunction, which the Court 
granted, being satisfied that the father had arranged for another more 
eligible match to the greater advantage of the minor, and that his suit 
being in the interest of his child and his right to give his daughter in 
marriage being superior to that of the mother, it could not be defeated b\ 
the latter/ 4 5 ) But, of course, if in such a case the marriage had already 
been performed then it would not have been cancelled merely because the 
mother had married without the father’s authority/*) A father may ex¬ 
pressly or impliedly delegate his authority to another. Suili was held to 
he the intention of the father, who having lost his wife, made over his 
daughter, two years old, to another jxtsoii to adopt, who brought her up 
and at the proper age married her to the plaintiff. The natural father 
then secured possession of her and married her to one Jadoo whom the 
plaintiff sued for the custody of his wife, and the Court decreed the suit 
holding that the father having by his conduct delegated his parental autho¬ 
rity to another, could not reassert it to the detriment of the plaintiff to 
whom the girl had been previously married by her putative father/ 6 * ) 

491. Apart, however, from the father and mother, the paternal rela¬ 
tions have the preferential right of arranging for the marriage of minors*?) 
in the following order:—the father, paternal grandfather, brother, kinsman, 
the Sakulyas—that is other paternal relations up to the tenth degree, and 
the mother. The right is then said to vest in the maternal grandfather, 
maternal uncle and other maternal relations in the order of proximity. 
But the question of priority loses its importance as soon as the marriage 
is performed. In the absence of force or fraud, the marriage will then 
he upheld on ground of factum valet, if the consent thereto was given 
by a legal guardian such as the mother without consulting the father/ 8 ) 

492. A step-mother has no right to give in marriage/ g ) and indeed, 
excepting the parents with whose authority the Courts are loath to inter- 
lore, the authority exercised by more distant relations is subject to the 
supervision of the Court, which as the supreme guardian of the state, is 
entitled to intervene whenever it will be in the interest of the minor to 
do so, and in so doing it may consider the minor’s own wishes it" she is 
sufficiently old to study her own welfare/ 10 ) 

493. Custom may influence the form of marriages, or it may legalize 

the alliance, not in consonance with the normal law. 
Customary Marri- In the one case it reduces, modifies or altogether 
age*. dispenses with the performance of the prescribed 

or any ceremonies. In the other case it sanctions 
intermarriages between diflerent castes or sub-castes, or permits the re- 


(4) Nanabhai v, Janardliait, 12 B no, 

(120, 121); Ram Bunsee \. Suubh 

Koomvar, 7 W. R. 321; Golamee v. 
Jugyessitr, 3 W. R. 193. 

(5) Khusal Chand v. Baimmi, 11 B. 

247; Ghasi v. Sukru, 19 A. 515: Maya- 

dvvi v. Ramchand, (1916) I\ R. so; 

Gajja v. Crown, 2 L. 288. 

H. C- 19 


(6) Golamee \. Jugyessur, 3 W. R. 

193. 

(7) Kasturi v. Paunalal, 38 A. 520. 

(8) Ghazi v. Sukru, 19 A. 515. 

(9) Ram Bunsce v. Soobh Kaonwar, 7 
W. R. 32 j. 

( 10 ) Shridhar v. Him Lai, 12 B. 480 

(4*5. 486 ). 
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marriage of women already married or of widows. Tn its solicitude for 
upholding marriage contracts law suffers every community to follow its 
own notion of a valid marriage, and if it is only sure of the factum of 
marriage, it even presumes that it has been performed with the requisite 
sanction of custom. In this respect it views custom with unwonted in¬ 
dulgence. Such manages may be grouped under the following heads:— 

(i) Those in which custom moulds the form (§§ 505-522). 

(ii) Inter-caste marriages (§ 5181. 

(iii) Marriages between Hindus and non-Hindus (§ 522). 

(iv) Remarriage of wives (§ 524-5261. 

(v) Remarriage of widows (§ 527-529). 

(vil Conditional marriages (§ 482). 

494 . Tt has already been seen that of the eight forms of marriages 
enumerated by the Smritikars, the Brahma is the 
Customary Form*. most favoured. Tt is still current; so is the Asur 
form. Rut since these two forms only differ on a 
single point, vie , whether Ihc bride is gifted or sold /" 1 it is clear that 
they take no note of the fact that widow rc-marriagts have since been 
again legalized and the bonds of caste have again been loosened. More¬ 
over, there remain the ceremonies. 

Resides the Rrahma and Asur forms, another old form—the Gan- 
dharva —is said * 1 -’ 1 to still survive. “ The voluntary union of a maiden 
and her lover, one must know" to be the Gandharva rite which springs from 
desire and has sexual intercourse for its purpose .”*' 31 The essence of 
this form lies in the absense of all ceremonies. 

4S5. Rut there are marriages which are held to be perfectly valid, 
though they require no religious ceremonies. Such is the Karewa marriage 
in the Punjab which is marriage with the brother or some other male 
relative of the deceased husband and is contracted without any ceremony 
at all, but is nevertheless held to be valid and to confer upon the parties 
all the rights of a valid marriage /'-* 1 The Karan Plntreccha marriage 
prevalent amongst the Jats<'s) and Godins * 161 of the United Provinces 
appears to be quite similar. So a form of Gandharva in a Tipper ah caste 
is completed “ by the worship of the goddess Tripoora and taking santi-water 
(or the watci of absolution) ”* 171 The wife so married admittedly 
possesses an inferior status. So docs the “ Dagger w ife,” that is to say, 
the wdfe who is merely married to a dagger of her husband, who, being 
usually a person possessing a much higher social status, does not stoop to 


(n) Chum Lai \ Sura/ram, B 

433, (437)- 

(1.2) Brindavana v. Radhamani, u M. 
72; contra in Bhaoni v. Mahara/ Snn/h, 
3 A. 738. 

(13) Mami, III-32, (3 Cole. Dig, p 
606). 

(14) Authikesavala v. Ramanu/um, 32 
M. 512 (514, 515. 518). 


(15) Kattig.m, Punjab Customary 

Law (7LI1 Krl ). 75, p 141 and case's 

there cited; Tupper, Customary Law, 
Vul. 2, 95. 

(16) J’o,trail Mul v Toolsi, 3 Agra 
35o; Bahadur Sim/h, 4 N. W P H 
C. K. 128. 

(17) Kesrce v. Samardhan, 5 N. W. 
P. H. C R. 94. 
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marry in person.* ,8) The Ananil marriage, customary amongst the Sikhs, 
is completed by the Kharat or an offering to the deity coupled with the 
recitation of a text called Anand.*"° Still greater laxity marks the 
marriages of Jat Sikhs amongst whom not onl\ inter-caste marriages, but 
marriages without any ceremony at all are quite common and customary, 
and as such, recognised as valid by the Courts.*- 8 ' 0 So amongst Vaishnahs 
marriage by kanthibadal (or exchange of garlands) was held to be 
sufficient.*- M > So a mere mutual consent is all that is required to consti¬ 
tute a Buddhist marriage, and such consent may be expressed or implied 
liv conduct or reputation.*- 8 - 0 Kven a permanent concubine acquires the 
status of a wife.*- 8 ** The fact that the Privy Council recognised such an 
alliance as valid marriage shows how elastic is the term " marriage ” 
when applied to persons only subject to their customary law and such 
examples are not unfamiliar to the Indian Courts dealing with cases of 
even such high caste people as the Gour Rajputs of Cawnpur.* 28 - 0 

496. The Punjab and Malabar marriage customs reduce man iage to 
a mere figure of speech. The Punjab customs not only permit of inter¬ 
caste marriages but they permit of marriages such as the Chador Andasi 
and the Kamva which are mere sexual alliances which custom recognizes 
as lawful marriages.* 210 So is the Saihbandham of Malabar, in which all 
that is necessary is the consent of the girl and her guardian followed by 
cohabitation. There are several varieties of Samhandhams, amongst 
which the Podamuri form is said to hold the pride of place, being one in 
which the bridegroom makes the ceremonious present of a cloth to a 
bride* 0 It is said that these marriages have been reprobated by the 
Courts.*- 0 But this seems to be a mistake, since the reports of cases prove 
otherwise.* 0 Such mock marriages are equally in vogue amongst the 
Newars of Nepal.* 0 

497. Communal Marriage Rites.—The Courts only decide such cases 
.is come before them. But the ethnographic records of India contain a 


(18) C hakrodhu) \ Peer thunder. 
i \\ R. 104; Rajkumar Nohodtp \ 
Rmhaudra, .25 \Y R 404 (414), (ctis- 
lt unary amongst Kshaitreyas! but 
\«>id amongst Shudras: Mali arm a of 
Kolhapur v Sundarani 48 M 1 (30) 1' II 

(iq) Raniasann \ Sundarahnijasami, 
17 M 4J 2 (430) 

(20) Hoed Jayi/omohun \ Sainm 00- 
mar, 2 Mor Pig 41 S. 1' 3 !. P (O 
S.) 707 (700). 

(21) Renode \ Shashi Rushan, 24 ( 
\Y N 958. 

(22) Chandsinyh \. Mela, (1897) P R 

73; 11 aria v Kanhya. (1908) P R 72, 

, Izkaur v. Saeansim/h. (1010) P R. 7‘>, 

IIurdial v. Kali Ram. (1911) P. R t»S 

(2.?) Mi Me \ Mi Sima Ma. .to t 

402 P C ; lb . P. 505 P. C 

(24) Lai liman Kaur \ Mardansuu/h. 8 

A 14,1 

(25) As kaur v. Sateansinyh, (iqio) P. 
R 79; 7 I. C. 1009. 

(1) Report of the Malabar Marriage 
Commission, 1R94, pp 21-24, 98. 


(2) Census of India, iqu, Vol i, S. 
•2Q4, p 242, foot-note (i) See Moore’s 
Malabar Law and Custom, p. 75 

(3) C'eusiis of India, 1911, Vol I, § 
394. P -'43 

(4) For Bengal, Bihar, Orissa and 
Sikkim, »iv Census ,,f India, 1911, Vol. 
5 . Part I. Ch VII, Part 1, §§ (125-689, 
pp. 314-343. For Bombay, lb, Vol. IX, 
Part t, ( h VI11 deals with castes pud 
tubes but no marriage customs. 

The Madras Part lb , Vol. XII 
similarly deals with the religion and caste 
(Chs IV and XI) tut not with their 
marriage customs 

The V P and Omlh, Part lb., Vol. 
XV' dexotes a considerable space to the 
dcscnptioii of maiiiagc customs. Ch. 
VU. §§ 212-239, pp. 207-229. The Punjab 
Part lb., Vol. XIV is a most illuminating 
record of castes religion and marriages 
of the Hindus—As to the last, 
see lb, Vol. XIV, Pt. 1 Ch. VII, Ss. 
334-484, pp. 261-294. 

For C. P., See, lb, Vol. X, Pt t Ch 
VU, §§ 160, 196, pp 131-151- 
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detailed account of the matrimonial customs of the various communities 
which constitute their present-day law on the subject. Tt is impossible to 
pass them all in review here: but a slight indication may be given of the 
buried treasure found in these works, which are useful alike to the lawyer, 
who has to determine the validity of a marriage, as to the student of 
ethnography who has to compare the movements of the human mind. 

498. The Report of the Census of India devotes a considerable portion 
of its descriptive volumes to the marriage customs of the various com¬ 
munities and localities A perusal of these shows that in spite of the 
Shastric prohibition of the sale of brides, amongst the lower classes, who 
mostly live bv manual work, and to whom a daughter is as useful as a 
son, the parents customarily exact a solatium for the loss of her labour 
from the husband. Amongst the higher castes where the males are the 
wage-earners, and women relegated to the performance of household and 
even menial duties, their loss is more easily endured, and w'herc the law 
of supply and demand is not a disturbing factor, the parents willingly part 
with their daughters for nothing and amongst the well-to-do, thev pay a 
handsome price for the purchase of an eligible husband. And as to the mar¬ 
riage rites, the bulk of the people follow' the time-honoured, old usage, 
regardless of the Shastric sanction or anathemas. 


499. Rut a few leading incidents are common to all customs, whether 
r », Kuropean or Indian, Hindu, or non-Hindu. The 

Custom*?" arr,ag husband selected is invariably a few years older 
than the bride, and the marriage rites are perform¬ 
ed in the parental home of the latter. Amongst the Hindus marriage is 
universal, and it is so amongst all other races who affect Hinduism All 
Hindus strive to marry off their daughters before the age of puberty, and 
strange devices are often restored to in order to comply with the letter 
of the Shastric law. Failing to secure an eligible husband, the girl is made to 
go through a mock marriage w'ith an arrow', a flower or a tree/^ the real 
marriage being ]>erformed later with the husband.Wherever widow 
re-marriage is sanctioned by the caste, it is invariably treated with dis¬ 
favour. and accompanied b\ the ceremony of applying vermilion to the 
woman’s forehead and putting bracelets on her wrists Rut the usual 
ceremony accompanying a virgin marriage is not much more elaborate, 
the Sindurdan or the smearing of vermilion on the bride's forehead or 
on the parting of the hair being generally regarded as the essential feature 
of the marriage ceremony. w It is probably a survival of the blood 
covenant between husband and wife and has a wide vogue even amongst 
people and races whose connection with the Indo-Aryan civilisation is 
not readily apparent. 


500. Polygamy is ever\ where common, and it was in its worst form 
rampant in Rengal where, how'ever, Kulinism is now a decadent institution. 
Instances were at one time not uncommon of orthodox Brahmins living by 
their marriages. Test they should forget their numerous wives who were 
often a hundred or more in number, they used to maintain a register of their 


(5) Bengal Census Report, 1913, Pi (7) Bengal Census Report, 1913, Pt. 

f, §§ f)47, (>4^- I, § (>41; willow marriage is very common 

(6) Tribes and Castes of Bengal, Yol in Orissa, lb, § 643. 

1. P- 415- (8) lb., § 640. 
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marital engagements anti paid periodical visits to their fathers-in-law to 
receive their customary gifts upon which they maintained themselves in 
luxury. They noted down for their private information their numerous 
progeny which they saw rising around them, and to whom they likewise 
looked forward for filial recognition and support. Kulinism is now dying 
but not yet dead, and the last Census Report records three cases 
in which the husbands owned 60, 8 and 4 wives, the husband of the last 
batch being an M.A. and B.L/ 9 > 

501. The Urahmos are monogamists, but their number is inconsidei- 
able. The total number of marriages celebrated under the provisions of 
the Special Marriage Act ( "° during the decade 1901-10 was only 335 out 
of which in 34 cases only were the brides widows/”* 

502. As regards the prohibited degrees, Hindu Law prohibits the 
intermarriage of Sapindas. Now taking this term to include person*, whose 
common ancestor is within six degree* of the male and four degrees on 
the female side, it excludes no less than 2,121 ]>ossible relations, while 
the Christian table of kindred excludes onl\ 30 for anv one person The 
higher castes follow the Sapinda rule by limiting it in practice to 4 and 3 
degrees m the male and female line respectively; while the lower castes 
everywhere follow the rule of the thumb which they have made for them¬ 
selves, 7 'is., that there -diould lie no mti rmarriages between the “ C hack era, 
Alamcra, Phuphera, and Van set a " relations which prohibit a man marn- 
ing any one in the line of either bis uncle in aunt on either the male or 
female side. This again is cut down in practice to mean that a man may 
not marry into ny family into which any male relative has married so far 
as the connection is remembered, Ordinarih, this carries the prohibited 
degree to three gc icrations or say, a period of (t0 \ears/' * 

E03. In all parts of India where widow marriage is customary, the 
first refusal is given to the husband’s younger 
Relic of Ancient brother, after whom other relations are given a choice. 
N,yo *- In this respect this custom follows a custom not only 

confined to the Hindus or to India/ 1 6 but to all 
primitive societies who regard the wife as property belonging to the family 
over whom one could assert the individual right of inheritance/ 1 6 The 
Niyotf custom is definitely based on the idea that the wife is property and 
that the husband's relations using it perform on her an act, which the bus- 
band could have authorized the performance ot in his lifetime, and the sons 
are consequently his, because they, like the mother, are his property, being 
born of her. 


504. Marriage by purchase and marriage by exchange are common 
throughout India, and in the United Provinces such marriages are even 
customary amongst Brahmins/ 1 *' Marriage by capture was at one time 


(q) Bengal Census Report, 1913, 1*1 
h, 654. 

(10) Act III of 1S7 2 
(u) Bengal Census Report, 1913. § 
<>U- 

(12) U. 1 ’. ( c 11 mis Report, 1912, Part 
» yn. i'P- 211, .'12. 

(l ,0 The practice of Lex irate was 


common amongst the Jews. See Deuter¬ 
onomy, XXV-5-10; Lex, XXV 25, 
Bengal Report, •> 1145; C. P Report, 

(14) ,S«v \rl. “Lc.iisue’! in Hastings’ 
“ Diet mint v of die MiMe"; also \i‘t- 
“ Le.-ira'e ’ 111 “ lin, yloftctlia Hritaitiiint ” 

(15) U. P tonsils Report, 1912, § 
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common It could not persist after the IVnal Code and the only survival 
of the custom is now to he found in the fact that the husband goes mount¬ 
ed and armed and captures his bride in a mock battle This custom is not 
confined to the Hindus, nor, indeed, to India 

505. The Punjab is a province of customs and there the marriage 

. customs, both the tubal and territorial w idel\ 

Punjab Marriages. |» llt t j K . essential features of Hindu customs 

equally persist there. 

Marriage is universal and regarded as a sacrament. Infant marriages 
are customary, the majority of girls being married between the ages of 
10 and 15 Hirls are. as a rule, sold, as there is a shortage of women.the 
price varying according to the maturity of the bride A girl aged X can he 
had for nothing but afterwards the price payable is Ks 1(H) for each year 
of the girl’s age, i r , Ks 0(H) for a girl of 0 rears old and Ks 1,000 if 10 
years, and so on. Kverrwhere the girl is looked upon as a valuable asset. 

506. The orthodox marriage ceremonies are thus described: (1) " The 
ceremonies begin wfith the usual worship of (ianesh and other gods after 
which the sacrificial lire is lit. (2) The father of the bride is then request¬ 
ed by the priest to give his daughter to the bridegroom He accepts the 
proposal, and with his daughter seated on his left knee and his right hand 
full of water, a little rice and kusha grass makes a sacred offer of the girl, 
with all the jewelry and equipment which have been previously gifted to 
her, to the bridegroom, who accepts her with due formality; after which 
the girl’s father demands i promise that the kumari (virgin) given to him 
must he taken by him in constant companionship in the performance of 
his duties and the enjoyment of wealth and other pleasures The promise 
is duly made Fins is the kanvadan (3) Then follows the [Hwi'jrahan , 
which is know n as lutlhlcva, and consists of the couple grasping each other’s 
hand to mark the union, and certain Yedic hymns are recited The gods 
who have been invited to tin sacrifice are asked to hear testimony, to the 
sacred tie. At Ibis stage is performed the ash mar (than, the pair placing 
one foot each on a stone in token of the firmness of the ground on which 
they are going to tread in their married life. (4) The pair then, with 
clasped hands or with the ends of their garments knotted together, go 
seven times round the sacrificial fire. This ceremony is called />/i ere and 
implies the consummation of the vows in presence of atjni and the other 
sacrificial gods ” (, 7) 

507. These eeremonie-. were originally performed by the Sikhs as 
well, who used to employ the Krahmins to officiate at their marriages. 
Later on it became usual to supplement this with the Sikh ceremony which 
is now the sole marriage ceremony performed In them in their marriages. 
A Sikh marriage may now he performed in the old style, or it may be 
performed in the new style called the Anand marriage. The leading 
binding ceremom in each is, however, the same, vie , the circumlocution of 
the pair four times round the flranth Sahib accompanied by the reading of 
hymns hv the Sikh priest These hwnns are called the Lawans. (,8 > 

(16) Punjab Census Report 1912, Pt. (iX) Translated in Marauliffc.s “Sikh 
1. Ch. VII, §§ 34X, 34Q, p 272. Religion,” Vol 2, Oxford 1909: also in 

(17) lb. the Puniah Census Report, 1912, § 355, 

I'P- 277, 278. 
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508. Willow marriages, though deplored, are none the less more fre- 
Widow Marriage M uc,lt «n the Puiijah than anywhere else. The 

in the Punjab. ceremony most prevalent amongst the Hindus and 

Sikhs is that called the Karao or Chador Andazi in 
the eastern Punjab and Kareivti nr Chadar Pana in the rest of the pro¬ 
vince. This marriage is completed with little or no ceremony at all. < - 1Qi 
Where a bride-price has to be paid, the husband merely takes the wife 
home after payment, and it is considered sufiicient to mark the commence¬ 
ment of their matrimonial relation. Hut where a ceremony at all is pei 
formed, it consists of the widow usually dressed in red taking her seat b 
the side of her husband ovei whom a Brahmin, a Sadhu or an elder of 
the brotherhood spieads a while chadar or a sheet after which the hus¬ 
band either places a rupee in his bride’s hand or presents her with brace¬ 
lets, and nose and ear-rings or some other emblems of wedded life.* 20 * 


509. Mock-marriages are equally customary in the Punjab, but they 
usually take place when the widower wishes to marry a third wife, that 
number being considered inauspicious or when the horoscope of the girl 
foredooms her to early widowhood. The object the girl is married to is 
either a Per or a Pi pul tree or an animal or some inanimate object, such 
as a sword, dagger, arrow or the like.*-’ 1 * 

510. As to maruage within the prohibited degrees the orthodox rule 
is honoured here more in the breach than in its observance. The Punjabi 
Hindus avoid only two tjotras, viz. one’s own and that of the mother’s 
father; small groups avoiding only the collaterals, /<\, only the father’s 
< jotra ,<--* and marriages by exchange are common throughout the pro¬ 
vince. 

The Sikh marriage in his own caste, ordinarily, avoids only the col¬ 
laterals of the father and the mother’s father.* 25 ) 


511. The Saptapadi is performed in the Punjab by the pair walking 
seven times*-'** round the sacrificial fire with clasped hands or with the 
ends of their garments knotted together. The Sikh perform only lour 
circuits*-' 5 * round the (iranth Sahib.* 1 * It will tints he seen that the seven 
steps of Manit have in places developed into seven circuits round the fire 
or round the pole or round the marriage mandap The original seven steps 
are, however, still taken in many localities, whether face to face or w'ith 
joined hands or clothes tied together w'ith a knot. Certain castes still 
retain the initial ceremony of making the pair walk seven steps, the bride¬ 
groom’s father in the Punjab placing gold and silver under each step of 
the bride. * 2 * 


(ig) ltaker v Mothalesingh, (1879) 
P. R. 38; Mu I a v. Chatido, (1880) P 
R. 26; Lachu v. Dalsinys, (iK<J6) P. R. 
33; Chandsini/h v Mela, (1897) P. 1 K. 
73; Dalipkmr v. Tatti, (1913) P. K. 
99, 18 I. C. 93 

(20) Punjab ( enstis Report, 1912, 5 
3*>9- 

(2?). lb, §§ 37i, 373. 

(22) The Motiyal Brahmins marry in¬ 


to the family of one of the collaterals of 
the mother’s father, lb, § 374. 

( 23 ) lb., S 374 

(24) But Khalris perform only 4 and 
Araras 3 rounds 

(25) Called “Plieras” (rounds) or 
“ Parkarmas ” (circuniamhulations) 

(1) Punjab Census, 1912, Pt 1, § 355 

(2) Punjab Census, 1912, Pt. r, j>. 276 
F. N. lb, % 37& 
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512. Polygamy is, as usual, prevalent throughout the Punjab, and 
the number of wives is regulated by tbe wealth and status of the husband. 

Divorce does not appear to be customary amongst the Hindus, Sikhs 
and Jains. Nor has the Hindu minor the same option of puberty* 3 > pos¬ 
sessed by her Mahomedan coufcrre, who on attaining puberty may disown 
an alliance contracted during her mfuncv by certain relations. 

513. The leading features of the marriage customs in the Central 

Provinces resemble those of its neighbours, the 
The Central Pro. I Jihar and the United Provinces The leading idea 

tomf* Marnage Cu * of the highest caste is to make a gift of their 

daughters to husbands of the lower to exploit them 
for money The Kunbis will take Ks. 20 for a daughter before she reach¬ 
es adolescence, after which she is given aw'ay for nothing I Exchanges 
are common* 41 5 while service is taken in heu of cash where the husband 
is too poor to afford it. 

514. The binding portion of the marriage ceremony in the Hindi 
speaking districts is the Bhamvar ceremony which consists of the bridal 
pair walking round the marnage shed called the Mundzva. In the 
Maratha country this ceremony is not usually performed, and the marriage 
rite is completed when the sheet suspended between the bride and the 
bridegroom is taken awa\, and the rice is thrown over them. Amongst 
the tribes the Hhanwor is usually performed, but the binding ceremony is 
the affixing of the vermilion mark on the forehead of the bride which 
concludes the marriage.*** Marriage by capture is symbolized by the Gond 
and the Mudia aborigines.* 6 * 

515. Widow re-marriage is customan not only amongst tbe Sbudras 
but also amongst the Marathas who claim an equal status with the Raj¬ 
puts <?> The ceremony which is usually performed at night includes one 
symbolic of the supersession of the rights of the ex-husband and the chang¬ 
ing of clothes and bangles. If a bachelor marries a widow he’usually 
has to go through the ceremony of a mock-marriage with a tree, an 
arrow', or a ling. A widow may not marry any one of her own father’s 
yotra or within the degree that would be prohibited to her as an unmarried 
girl. A member of her deceased husband’s family has a prior claim. 

Divorce is customan, and may be obtained by the husband for adul¬ 
tery of the wife, and by the wife if she is deserted by her husband. Put 
in practice where women are greatly in demand, they aie free to re-marry 
as often as thev desire for a new husband Such re marriages are cus¬ 
tomary even amongst the Jadams o f Hoshangabad who claim to be a 
branch of the Rajput race.**) 

516. It will thus be observed how different are the local customs 
regulating the relation of the sexes P.eyond a certain common ideal 
which underlies all Hindu society, the divergencies in practice are as re¬ 
markable as if the various groups had owed no allegiance to a single system 
of religious ritual. And vet we find the Shastras quoted for what is 


(3) M Hits hi v. Wuujivani, fu ]. t. 
Id 356. 

(4) t. I\ C ensus Report, iyu, § 175 

(5) lb., § 176. 


((>) IJ>. !: 177. 

(7) *‘ 1‘ Census Report, 191 2, jj 178 
(«)/&.§ 179 - 
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marriage, and all marriages submitted to a single test, as if all Hindus 
were amenable to the prescribed rituals, and totally free from the influence 
of their communal usages which have at the present day almost entirely 
overlaid the orthodox conventions. 


It cannot he too often repeated tnal the Hindu Law, the Courts are 
enjoined to apply, is not the Hindu Law of the Lpie Age. but the law ju 
it stands modified by usage, and in the matter of marriage, usage is all 
in all. 


517. Amongst most people the ceremony of marriage begins and ends 
with the performance of a single ceremony. 

Second Marriage This is the real marriage. Hut where it is 

wn ” , ‘ s ® £ ‘-® 8W 3 r - performed before puberty, a G otviiu or J’atlnmi, mis¬ 

called a second marriage, usually marks the advent of that event. Ihit 
this is usually a c|uiet ceremony, and one which is by no means cwntial 
to the completion of marriage But it might be possible that by custom, 
before any conjugal rights could be asserted, a second ceremony of marri 
age was necessary, though the Hindu Law requires no such ceremony 
In a case in which this custom was alleged, the plaintiff's suit for posses¬ 
sion of his wife was thrown out on the ground that the evidence disclosed 
that the wife was free to re-ntarry till the second marriage was perform 
ed, and the plaintiff’s failure to perform it, disentitled him to the relief 
which he claimed. 


518. Inter-caste Marriages. —The history of the origin and growth 
of castes and their inter-relations has already been given in the General 
Introduction (§§ 60-70) from which it will be seen that in the Vedic 
times when the idea of caste was only taking root, inter-marriages between 
Aryan males and the Shudra females were not interdicted and were even 
connived at. But later on when the caste ascendancy grew and the tout 
castes became more distinctly marked, inter-caste marriages still continued 
to be customary ; though they began to be treated with growing disfavour^ 10 ) 
and so Manu ordains that the Dnnj should preferably marry in his own 
caste, at least his first wife/ 1 '* though he may take other wives from the 
caste next to his own. But this rule does not appear to be indexible, and 
Manu anathematizes a Brahmin if he takes a Shudra woman as his first 
wife/ 1 -'* In a later age this practice was exalted into a moral law and inter¬ 
caste marriages increased in disfavour with the increase of caste indepen¬ 
dence. Sub-castes, were formed, the members of which followed the example 
of the greater castes. But this ferment was mainly confined to the three 
upper castes. Though the Shudras were technically within the pate of 
Hindu society, in reality they continued to remain outside it. Consequently, 
inter-caste marriages amongst them continued unchecked by the rising tide 
of popular opinion against them. And their legality is now well 
established/ 13 * 


(9) Boolchand v. hinokee, 25 W. R 

386. 

(jo) Manu, III-4, J3- 

(11) lb, III-12. 

( 12 ) lb, m-x 7 . 

(13) Inderun v. Ramasawmy, 13 M. 1 
A. 141; Hakir Gauda v. Ganji, 22 B. 227; 


Mahantava v. Gengava, 11 Bom. I.. K 
822 Contra in Naraui v Rakhal, 1 C. r; 
liar Bahadur v. Chaiid Rat, 21 O. ('. 
298; 58 I C. 400 (marriage between 
Kaya.«.th sult-castrs); Biswamith v S ho ru¬ 
sh ibala, 48 C. 296. 
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519. Hut even amongst twice-born, both pure and mixed, such m:i'- 

riages have olitained a foothold in the Punjab, where 
m»ry e Marriige. Uit ° the inter-marriages of a Rajput man with a Kliatn 
woman 0 »* and of a Kshatriva man with a Vaishya 
woman 00 have been upheld, and so the Calcutta High Court has upheld the 
marriage of a \ nishya husband with a Ixa\astha mother as supported by a 
local custom prevalent in Tipjierah , ( "°as also the marriage of a Kavasth 
with an aborigines Pom the latter Icing classed as a Shudra, (, " ) and 
the Allahabad High Court had to concede both the legality and validity of 
inter-subcaste marriages, l ,!,) as also of inter-caste marriages between a 
1 >rahmin and a Ixshalriy.i woman as supported by the local custom in 
Nepal.But both the Courts in Itombay and Allahabad have held 
as invalid a marriage of a Brahmin woman with a Rajput man ( - o) much 
less with a Shudra man, ( -'° though in Bombay the marriage of a Vaishya 
male with the illegitimate daughter of a Yaishva born of a Shudra woman 
has been upheld as sanctioned by Hindu Law/"' 1 But in Allahabad an inter¬ 
marriage of a Vaishva with, a Shudra woman has been held to be wholly 
void. 

Inter-marriages between mixed castes are jiermissible ( --* ) and since 
illegitimate children are held to possess no caste, inter-marriages between 
them are equally unobjectionable.^- 0 So a marriage between a Bama and 
the illegitimate daughter ot a Brahmin father and Bania mother has been 
held to be valid, as iccogni/ed by the husband's caste fellow's. 0) 

It has been held in Burma that there could lie no valid marriage be¬ 
tween a Hindu male and a Burman Buddhist female* 0 (§ 522). 

520. At the jiresent day all over India niter-marriages between sub 

Inter marria e» castes, even when not customary, are generally con- 

between m Sub-cltte». doned on payment of a small line. But nowhere 

are such marriages considered as void.*-* 5 The 
present tendency is to eliminate all interdiction against sub-caste marriage,* 4) 
and to make the connubial limit extend as far as the commensal. ’ In fact 
this tendency is generally ohsciv.’ble in all castes, it will be thus seen that 
the ban on mter-marriages is the direct result of the growing caste exclu¬ 
siveness. it is least common where caste-conservatism is least rigid. 
For instance in the Punjab where caste has never taken a strong hold on 
the people, inter-caste marriages are quite common:* s) But where, as in 


(14) f I aria v. Kauhaya. (1908) P R 
7- 

(15) Khaim v Lakirchand, (1909) P 
K 57, 2 1 C 94 j 

(i(i) Ramalal \ .Ikhoyrharan. 7 l \\ 
N (>19 

(17) lihola Math, 51 C 488 

(18) liar J’rasad \ Kcwal, 47 A 1(9 
(.19) Pa dam Kumart \ Suraj Kumart, 

28 A 458 (4O1). 

(20) Ijakshnn \ Kaliatt Singli, 2 liom 

I. K. 128; Scspurt \ Ihearko, 10 A I. 

J. 181 

(21) Ka.slti v Jaw inula. s, 13 Horn 1 . 

K. 547- 

(22) Gulab v. J trail Lai, 24 Bmn I. K 

5- 


(2.i) Mituiii Lai v Shiama, 48 A (17c 

(24) l)arvai Siiu/li \ K’arpat Smalt, 11 
O *-’ 375, 9 1 . C\ 71. 

(25) Sukklio \. Ramcharan, (1892) A. 
\\ N. 27 

(1) Moduli' \ 1 . 34 A 589 

(2) Mouny Man \. Derma, 3 1 , 13 . K. 
244 

(3) Census for India, 1911, Vol. 1, S. 
47 - 2 . 1»- 368, Intermarriage between s.i'i- 
rastes of Oralunins upheld; liar t’rarati 
v Kczeal, 47 A 1(19 

(4) Bengal Census Report, 1901, p. 
35*> 

(5) Inderun \ Rainasaieamy, 13 .\r. I. 
A 141; Vakirgaudu v Gangi, :’2 B 277; 
Mahantaiea v. Gongavea, } 5 B (.93 
(<> 97 )- 
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(lie United and the Central Provinces anil l.char, caste is all in all. inter¬ 
caste marriages are highly reprobated. I Jut nevertheless, there is no Sliastric 
authority against inter-sub-caste marriages, least of all for territorial inter¬ 
diction which forbids a Brahmin of the North to marry into a Brahmin 
family of the South, and the Kayasths of P.engal to intermarry with the 
Kayasths of the adjacent Bihar. 

521. I he four rules deducible from the Shastras which still survive in 
tlie customs of the people are then these:— 

(1 ) All Sluidras can intermarry/- 0 

(2) Persons belonging to the same prmun caste may intermarry, 
notwithstanding any practice against such marriages (1> 

(3) Persons belonging to the mixed and new tastes may mtei marry, if 
permitted to do so by their own custom/ 2 3 4 ' 

(4) Wheie inter-caste marriages are jiermitted by custom. they only 
permit hypergamous marriages, i.e , they permit only men of the higher 
caste marrying women of the next lower caste, hut not vice versa ^' 

522. As regards the inter-marriage of Hindus with non-11 nidus the 

. question is one, again, of custom. A Hindu may 

du^d Non-Hindu": " ,arr >’ C'hristiart woman re-converted to Hin¬ 

duism/"' I'.even without such re-conversion there 
is a possibility of a legal marriage, it die /ex loci permits it. So a Hindu 
may validly marry a Christian lady in kngland as the law of Kngland does 
not prohibit niter-marriages between Christians and non-Christians/ 5 * hut 
not a Burnian Buddhist m Buimh (S) (§ 3PJ). Sikhism is a proselyti/.lng 
cieed A Mahomedan may he converted to Sikhism. Consequently, wheie 
a Sikh of position was shown to have cohabited with a Mahomedan woman 
and there was evidence to show that he was anxious to make hei his lawful 
wife, the Court presumed lawful marriage presuming at the same time that 
the woman must have been converted to Sikhism, since there was 
neither a legal nor a customary bar to such conversion/' 0 In case of 
conllict between persons belonging to different religions, the Courts apply 


(2) Indent it v. Ramanoamy, 13 M 1 . 
\ 141 (158, 150) ; Ramamam \ Kulan- 
lluii, 14 At. ] A. 34(1, Riunmazcamy \ 

S itndaralinijtnami 17 it 422 (430, 4.0 ), 
Millin',aim x Masilamain, 33 M 342; 
l ukir Cauda \ Cam/i, 22 B 227; Mahan- 
tazea \. (lantjaiva, 33 it. (<73, Cpoma \ 
Itlmlarum, 15 t. 70U (lirish Chandra \ 
Mlid Slitujdc, 2 5 t \\ N. (>34. Bistea- 
ualli v. Sliora.shihala, 48 C 926 (Kaya.„tli 
and Tant 1 inter-marriage \alul) ; Bhola 
Natli \ luiif' 51 t\ 4K8 (Bengali Kayasths 
mid l)om can intermarry), liar Bahadur 
\ Chand Rai, 5 O. L. J f>55, 4^ I C- 400 
(subdivisions of Kayasth). Contra 111 
Naram v. Raklull, 1 < 1; Puinab Singh 

x Utrondt Bai, 54 I. C (N ) 204 

(Ahirs): llardyal \. Kali Rain, (1911) 
P R. 05, 10 1 C. 152 (Jhabra Rajput) 

(3) See §495. 

(4) Ramlal v. Akhoy, 7 C. W N. tno; 

Parayisimjh v. Nepalsingh, (1910) 13 O. 


t .175. 0 1 ( 711 Biwcanalli \ Slmrasht- 
hata, 48 < «jj(> (marriage of a Bengali 

Kayasth, who ,s .1 Sbudr.i, with a Tanu 
or Weaver woman legal) 

(5) / ukaram \ Italian, 1 Hum L. R 
•It ( 153 ): Rainasann v SitiidaraLntja- 
smiiiii , 17 M 422 (430) ; She fun v Ihvar- 
l-a. 10 A 1. J 1S1, if. ] C. 222; Laksluni 
v A alianstngh, 2 Bom 1 . R 128; Bat 
Kashi Jainnadas. 14 Bom I.. R. 547, 
■h 1 133 

(h) Mnlhuutnii \ Masilantani, jj M. 
342 

(7) Chctty \ Chctty, (iqog) P. (17. 

(8f. Man 1111 Man \ Paramo. 3 L. B R 
-44 

(y) Pitahp Knar \ hath, (ion) P R 
< 10 . 18 1 (.' 1 . 13 : Sodhc \ Slrcrsiiigh, 

vi 0,) 1 ’. R. 50; Shihditta v. Bela, (iymj 
P R. 50; 1/ Liu liman v Par tap 3 L. )„, 

J. 336. 
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the rules of justice, equity and good eonscicnce (, »> presuming the legality 
of a marriage if it was in fact performed/ 10 ) 

523. Factum Valet.—The legal maxim quod fieri non debuit factum 
valet t") has a recognized place in Hindu Law to cases of adoption/ 1 -') 
and marriage/'*' for curing a nere irregularity in form nr an 
immaterial defect, as where the adoption or marriage is irregularly per¬ 
formed or where the rule against the adoption or marriage of a particular 
person is simply directoiy, and not obligatory. Ilut the maxim itself is one 
even of wider application and applies generally to condone formal defects 
and disobedience of rules which are merely directory, and not imperative/' d 
Acting presumably on this principle, the children of a Mahomedan, who 
had married a Hindu, were held to be legitimate, though the reason given 
is that such marriage is, according to the Mahomedan I.aw, merely fazil 
(invalid) and not batil (void)/‘ s) 

524. Hindu Law regards woman as designed by nature to create 

a son She has, therefore, to submit herself to 
WhTe™ arr,age * Ni y°« '* ' ier mvn l ius * )an d was unable to beget one 

!ve ® Polyandry was then customary even though not 

common/" 0 The twice-born were the first to denounce polyandry/'?) 
and Manu speaks of the practice as a tradition/ ,H) He, however, 
iound it still extant in the lower strata of Society. “On failure 
of issue by the husband, if he be of the servile class, the desired off-spring 
may be procreated either by his brother or some other Sapinda, on the wife 
who has been duly authorized.” (,<,) Human jealousy corrected this custom 
and Niyotj fell into disfavout, hut the function of woman was y'et declared 
to be the same. Upon marriage her individuality was lost in that of her 
husband. " No sacrifice is allowed to women apart from their husbands, 
no religious rite, no fasting; as far only as a wife honours her lord so far 
she is exalted in heaven.Kven should her lord predecease her, she 
should not remarry, though this was merely a moral precept. Hut a widow 
who from a wish to hear children, slights her deceased husband by marrying 
again, brings disgrace on herself here liclow and shall be excluded from 
the abode of her lord/-"’ The growing puritanism of the age soon carried 
the position assigned to the wife to its logical end. As she was the better 
half of her husband she could not outlive him. Widow marriage was 
inconsistent with this ideal of wifely duties. The higher castes to whom 
these precepts were addressed soon made them a part of their customary 


(()) Hadamea \ luiltma Hat, At M 1. 
J 260 (2O4). 

(10) Indcrun v lianimaim, 13 M 1. A 
141 (158), Lopez v Lopes, 12 C 70G 
(732); Lucas v Lit 1 as, 32 C 187 (191). 

(11) “What should ,iot In* done, yel 
liemg done, shall he valid" is a qualifica¬ 
tion of the general maxim quod alt tntlto 
non valet tu traetu tent ports non tonva- 
lescit. (That which is had 111 its com¬ 
mencement, does not improve by lapse of 
time). 

(12) Htt/e Vyankatrav \ layavanlrao, 
4 13. H C. R. (A ( ) 191 , tiurltnya v 
Kama, 1 Bom L. K 22(1 1’. I Suhhbasi 
v. tinman S’l nt/h, 2 A. 3(1(1 F JJ ; tianqa 
balwi v. Lckhraj, y A. 253; liene 1 ‘iasad 


v tlardai, 14 A 67 F. 13.; Clunna v 
Kumara 1 M. H. C. R. 54 See nndei 
“ Adoption ” 

(13) Dreeali ( Bai ) v. Mott, 22 13. 509, 
Mule hand v. Bhtidta, lb, 812 (815). 

(14) Balustt v. fialnsu, 22 M. 398 (415) 

(15) Ihsadin Hasan v 1 ‘auna Lai, 7 Pat. 


(iG) Manu, X-66. 

(17) lb, X-64-GO. 

(18) lb, 66-68. 

(19) lb, V-161 

(20) lb., V-155. 

(21) lb., X-59; according to some a 
second sou may be so procreated, lb., 
X Gl. 
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law, but there were yet those to whom the first impluse of nature was 
superior to social conventions. 

525. They continued to remarry widows if they could not find virgins, 
and so in time, widow remarriage became supported alike by ancient tradition 
and modern necessity. It will be observed that inter-caste marriages, divorce 
,uid remarriages of women are most customary amongst communities where 
caste is weak, and women scarce. Such is the case in the Punjab,^*) wher“ 
all such marriages have always existed side by side. Where, however, sacer¬ 
dotal influences have been long at work amongst the ignorant proletariat, as 
in the United Provinces and Bihar, which have been the strong-holds of 
orthodoxy, such marriages are held in disfavour and are merely confined 
to the Shudras and a few mixed or other upper castes. It will be observed 
that in castes which permit of widow' remarriages, the husband’s brother, 
younger and sometimes elder, has the first refusal. This is a relic of 
fraterivd polyandry, traces of which still remain both in the Aryan and the 
non-Ar\an Communities all over Indiad--*' Only a few such cases can come 
under notice of the Courts. But further information can be obtained from 
the Census Reports which record the result of a systematic inquiry made on 
the subject. The local customs on widow' remarriages widely differ. Tn 
the Central Provinces and Berar they were regarded as a nuisance, and the 
Zemindars had established a custom to distribute all widows amongst the 
aboriginal tribes.But as the demand for them grew’, they began to be 
sold, and when the British Government succeeded to the Mahratha rule, the 
Zemindars considered it a grievance that their one source of revenue was 
curtailed by the insertion of a clause in their patent that they shall no 
longer traffic in widows. 

526. Amongst several custom-ridden castes, wives are permitted to 
remarry with or without the consent of their husbands. “ Where women 
are greatly in demand, they are correspondingly free to decide with whom 
they will live, and in a caste of as high a status as the Jadams of Hoshanga- 
bad, an endogamous branch of Rajputs, it is said that a woman sometimes 
has as many as nine or ten husbands in the course of her life.”^ 1 The 
Courts, however, decline to succour run-awav wives, holding the consent ot 
the first husband essential to the validity of a second marriage. In many cases 
the consent or acquiescence of the husband is considered essential to the 
dissolution of the first marriage, and till its dissolution the woman is not 
free to remarry. In short, in these castes, remarriage recognizes the custom 
of divorce; the husband being awarded a solatium in the shape of his 
marriage expenses, while the now husband celebrates the occasion by a 
caste dinner, called the Marti Jiti <*) feast, that is a feast w'hich symbolizes 
the death of the wife to her former husband and her becoming alive to the 
new one. Sometimes a writing called Chad Chit hi 1 is given to the wife 


(22) "There is a great dearth of 
females in the Punjab.”—Census of India 
ujn, Vol. 1, § 262, p. 208, the average 
being Rti to per thousand males. In 
Bihar and Orissa females preponderate, 
their number being 1,014 to thousand 
males. The C. P. runs close with i.oig 
per thousand; so does Madras with >ts 
1,01 r females. The U. P. has 902, Bengal 
970, Bombay 942 per 1,000; lb., 255, 21. 0. 


(23) In the Punjab atid C. P, see Cen¬ 
sus of India, igir, Vol. I, §§ 292, 293; in 
Southern India, lb., § 294. 

(24) Census of India, 1911, Vol. I, § 
299 , p. 26 . 

(25) Census of India, 1911, Vol. I, § 


>7. 1»- 245- 

(1) Lit “dead and alive. 

(2) Lit. " Letter of Release.” 
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to enable her to get remarried, while in some cases the husband, though 
not a willing party to his wife’s remarriage, acquiesces in it on terms. 
Certain castes permit remarriage of wives upon desertion by their husbands. 
The Courts uphold all such transactions in which remarriage follows upon 
a divorce* 3 * or desertion.* 4 * Sometimes the wife remarries with the permis¬ 
sion of the elders of the caste, but in this case if the husband remains 
recusant, the elders have neither the power to decree a divorce nor permit 
a remarriage, and any custom which transfers this power from the husband 
to his easterner! is unreas >nable and immoral, legalizing adulter),* 3 * which, 
the Courts would not enforce.* 6 * The marriage of wives is quite customary 
amongst the Shudras,* 7 * but it is not unusual amongst even the twice-born 
castes, t’f/, the Sompura I’rahmins of Ahmedabad, the I.odhis of the United 
Provinces,* 8 * the Lmgayat Hamas*"* of the Southern Provinces and many 
castes, high and low of the Punjab, which is the greatest latitudinarian as 
regards the custom regulating the relation of the sexes. 


527. It has been already seen that the remarriage of widows was at 
, one time not only customary but even obligatory 

Widow*" 1 *** ° (§§ 27-28). It has also been seen how in course 

of time this practice fell into desuetude till the 
pendulum of custom having swung to the opposite extreme of enjoining 
and even ordaining the self-immolation of the newly made widow with the 
body of her husband (§ 57*. These Vedic and Shastrie tenets, it seems, 
remained confined to the twice-born, and amongst them to a few. The 
British Government abolished the pracliee of Sati, and once more legalized 
the remarriage ot widows* 10 * in quarters in which it had fallen into 
desuetude. * M * 


528. Hut apart from the Act. widow remarriage was always custom¬ 
ary amongst the Shudras. It was customary even amongst some of the 
higher castes, of which the rat marriages of the Mahrathas ,* ,J * and the 
Natra marriages of Gu/crat arc familiar examples, while the same custom 
has been traced up to the Gour Rajputs of the United Provinces,* 1 ’* and 
the Sompura I'rahmins of Ahmedabad* 1 ’* Of all widow' marriages, the 
marriage of the widow to the deceased husband’s younger brother is that 
most favoured and one which needs least ceremony everywhere. It is 
the modern relic of an ancient custom which was at one time a feature of 
Hindu society and still lingers even amongst some of the twice-born, c,g., 
the Taga Hrahmms of Upper India*’ 5 * and in the Punjab where the remar- 


(3) Sled’s Law of Castes, p lOX «*/ 

seq: lift,) \. Karum. z It H ( K 117, 
Rain \ Gobind. 1 H 07 (114): .Sri Ram 
\ hit In 11 \ T. J 711, z i I C 414 

(4) E \ l 1111. h 15 1 2<>; Eirauinyappa 
v Ritdrappa, 8 M .140 

(5) JEu I’tin i I‘aid Eiirsliottniii. 17 
R. 400 (405, jo!)) 

(0) Roy \ Karum, z it M. ( R 117, 
Narayan \. Larina, z R 140, Uji v. 
I lathi Lain. 7 11 ?1 C R (AC.) 433 

(7) Klirinkar v l ' mm Shankar, 10 B. 

II. C. R 381. 

(8) Kosarff ^ Sa.nardhan, 5 N W 

P. H. C K. P 4 


(9) E ira uin gap pa v. Rndrappa, 8 M. 
440 ( 45 0 

(10) Widow' Remarriage Act (XV of 
1856); Civil Marriages Act (III of 
1872). 

(11) Sri Ram \ 1 11, lit 11 A L 1 

7 ”. 21 I *' 3M (there can he no re¬ 
marriage of a married woman unless 
sanctioned hy custom ) 

(12) Sitaram \ Lnvinan, 8 N. L. R 
128, 17 ) C 133 

(13) Lai liman v Mardan Sinyh, 8 A. 
’. 14 . 

(14) khrwkar v Untai Shankcr, 10 
B H ( R 381 

(15) Mula \. Ear!ah 32 A. 489. 
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riage of even a pregnant widow has been held to be customary and not 
opposed to “ equitv and good conscience ami public morality ”* ,fi ) 
(§§ 509-513). 

529. Customary marriages of Hindu widows were wholly insufficient 

Hindu Widow*’ to check the growing evil resulting from the surplus 

Re-marriage Act, of unmarried widows, which attracted the notice of 
1856. the Legislature, which in 1856 passed an Act “to 

remove all legal obstacles to the marriage of Hindu widows.”*'?) This 
Act merely supplements the custom, by legalizing the remarriage of widows 
in cases when their remarriage would have been opposed to custom. The 
result of this Act coupled with custom is to establish the right of all Hindu 
widows to remarry; though the result of remarriage under the Act deter¬ 
mines her interest in her late husband’s property. In other words, while 
a widow remarrying by custom may retain her first husband’s estate if so 
[lermitted by custom, tlic one who marries under the Act must of necessity 
forfeit it because it is so provided therein.*' 8 ) The Act was never intend¬ 
ed to vary the existing custom in favour of remarriage or any of its legal 
incidents. It was merely intended to enable widows of those castes to 
remarry who b\ their custom were prevented from remarrying, and it is 
«nly to those and those alone that the Act extends and applies. If her 
estate is from its very nature limited anti its enjoyments conditioned upon 
her remaining unremarried then her remarriage would necessarily determine 
her estate.*"’’ It seems that, ipart from the Act, custom sanctions the re¬ 
marriage of Jat widows subject to the same penalty, namely, that upon her 
i emarriage she forfeits her right to her husband’s estate.*-’®) 

19. The marriage expenses of all members of an undivided 
Marriage expense*, family are a legitimate charge on its property. 

530. Analogous Law.— ?farriage being a Samskar and an obligatory 
religious duty binding upon all Hindus, whether Dwijias 01 Shudras, male 
or female, it follows that the expenses of marriage constitute a family 


(lfi) H hagai Singli v Santi, ( igrg) 
1‘. U 102, 50 I C f>54 
(17) Act XV’ of 1856 “In the whole 
of India no fewer than 11 per cent, of 
ihc females aged 15 to 40 are widowed 
Amongst the Hindus the proportion i« 
12 and amongst Mahomedans 9 per 
cent ”■ —(’ctisus of India 1911, Vol I, 346, 
p 275 The widows of all ages number 
17 per cent, of the total female popula¬ 
tion as comnared to 9 .icr cent n Western 
Kurope. “When we consider this dis¬ 
tribution by age, the difference becomes 
still more striking, for while in Western 
Kurope only 7 per cent, of the widows 
are less than 40 years old. in India 28 
per cent are below that age, anrl \ per 
cent, (the actual number exceeds a third 
of a million) are under 15, an age at which 
in Europe no one is even married.”— lb , 
MO, p. 265. 


(18) I tar Sam v. Nandi, rr A 530; 
Dharain Das v Sand Lai, (1889) A. 
W N 78; Kan lit v Rad ha Rani, 20 A. 
47O; Gajadltar v Kaunulla, 31 A iGr; 
Mula \ /‘sir tab 32 A 489, Abdul A sis 
Khan \ Minna, 35 A 4 bb; A thrafi 
hhrt, 11 A I, J. 683; Raiorcx v. 
Rallabtdas, ft N f„ K. 171. 

(10) Malumini v Ram Rattan Roy, 
if* t 289; Rasul x. Ram Saran, 22 C 
589 (505); (ioiirti ha ran \ Silo. 14 C 
\\. N T 34<>; Muhammad \. Mankuar. 21 
t W N. 909; Muntgayt v. Viramakali, 
1 M. 226; Vitta v Chatakandii, 41 M 
1078 (F B) Venkatat halam \. Rama, 
12 M L. W. 322; 5Q 1 . (' 01; Vithu v. 
Govinda, 22 15 321. Sec post under 
“ Inheritance.” 

(20) Ram Kishen v. Medic Singh, 1 
I. C. (A) 141 (a case of Karao re¬ 

marriage from Meerut). 
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necessity for which its property may be validly alienated or charged/ 20 
This liability is common to every manager, whether the father or any other 
coparcener, or whether the estate is in the hands of a qualified owner such 
as a Hindu female. I’.ut of course, this amount must not be out of all pro¬ 
portion to the requirements of the case/-- 0 Even the expenses of the 
second marriage of a male coparcener are so chargeable. The right to 
such expenses does not rest on contract. The liability is created by Hindu 
1 aw and arises out of the moral relation of the members of the Hindu 
family. 

20. Every marriage is subject to the following conditions 
namely:— 

Na valid marriage (<j) That the parties thereto must not be 

degree. pr ° ' '** within the prohibited degree of relationship; 
and 

(/>) that if the parties thereto are Dwijas, they ordinarily 
must be of the same caste. 


Explanation 1.—The prohibited degree of relationship for 
the purpose of marriage is regulated by custom. 

Explanation 2.—A person shall be deemed to be within 
the prohibited degree of relationship whose marriage is opposed 
to common morality. 

Illustrations. 

(a) The Sh'islr.’s prescribe ibat Dwijas’ sons who arc Sapimlas, (lot raj as or who 
belong to the same Pravar should not intermarry //, a Dwija, wishes to marry B. 
who is related to A The \alidily of this maruage depends upon the usage of the 
caste. 


( b ) A has married B, who is his own sister’s daughter The marriage is valid 
as n is sanctioned by custom. 

(<) A. a Ksbatriya. marries H. wbn is the illegitimate (laugher of a Ksbatriya 
father The caste people recognize it as a valid union The marriage is valid. 

Synopsis. 


(1) Prohibited Degrees of Mar¬ 

riage (531-534 b 

(2) Meaning of Sapitida (535- 

536).' 

(3) Who arc Sapimlas (537- 

540). 

(4) Co Ira j as (541). 

(5) Samanpravars (542). 

(6) Stepmother (543). 

(21) Sundrabhai \ 57 ii'i> Narayana, 

32 ]! !!i; Kamesieara \ Vcracharhi, 34 
M 422; Arunaeliellain v Arunaeliellain, 
10 1 C (M ) 283; Manna v Poddisetti. 
(1911) 2 M \\ N 380; S'eeni Animal 
v. Anqainuthu, 1912 M. \V. N. 90; 
Gopalakridma v. Venkatanarasa, 37 M 
27.I: Srinivasa v Tiruvengada 38 M 
556 (577-579) i Pohnmal \ Naroomal. 6 
S. L. K. 246, 19 T. C 835; Yelamanchili 
V. Yelamanchili, 19 M. L j, 666, 4 T C 


(7) Adoption (544). 

(8 i Other Prohibitions (545). 
(0) General Result of the 
Shaslric Rules (546-547). 

(10) F.nqlish Rules of Prohibited 

Degrees (548). 

(11) Shastric Rules, How Par 

Binding (549-552). 


1069; Nandan v Aivdhia, 32 A 32s F 
H Contra in Nainasizayam \ An ham all. 
4 M H. ( R 3391 Seshammali 
v. Munisam, Mad unrep. Cited in 
Sundari v. Subramania, 26 M. 505; 
Vaikuntam v Kallapiram, 23 M. 312; 
Govindaraculla v. Devarabhoila 27 
M 206. 

(22) Raghunatha v. Damodra. (igio) 
M. W. N. 195; 6 I. C; 720; Nandan v. 
Ajudhia, 32 A. 325 (332) F. B. 
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531. Analogous Law. —The following texts on the subject of pro¬ 
hibited degrees are to be found in the Smritis. They are all conflicting, 
many of them too wide, and none of them of general application. 

Manu. —“She who is neither his father's nor mother’s Sagotra or Sapinda is 
commended for the nuptial rite and holy union amongst the twice-born classes ”(-‘3) 
“ But Sapinda relationship ceases in the seventh degree from the mother and the 
fathcr."( 2 4) 

Vishnu. —“No one should marry a woman belonging to the same Gotra or 
descended from the same Rishi ancestors or from the same Pravars. 

“Nor should he marry one descended from his maternal aneesiors within the 
tilth or from his paternal ancestors within the sc\cnth dcgrce.”<-s> 

Yadnavalkya.—“Let a man who has finished his studentship, espouse an auspi¬ 
cious wife who is not defiled by connection with another man, is agreeable, non- 
Sapinda, younger in age, and shorter in stature, free from disease, has a brother 
living, is horn fiom a different Gotra and I'ravar, and is beyond the fifth and seventh 
degrees from the mother and the father respectively "CO 

Narad. —“Persons of the same (mlra and Pravars are ineligible for mairiage 
up to the fifth and seventh degree of relationship respectively on the mother’s and 
father’s side 

Gautam. —“A marriage may he contracted between persons who ha\e not the 
same Pravars and w'ho are not related within sewn degrees on the father's side 
or within five degrees on the mother's side.”(3) 

Vashiath. —“A man may mairv a damsel who is the fifth and seventh in degree 
on the mother’s and the father’s side respectively.” ( 4 ) 

Paithinas. —“He many m.irrv a damsel related to him beyond three fit mi the 
mother and five from the fathcr.”(s) 

Vrihat-Manu.--“ She who is not connected by pin da or water, is fit for marriage 
among the twicc-born classes as also she who is distant by three (lotras/’f®’* 

Mitakahara. —“ Sapinda relationship arises between two people through their 
being connected by particles of one liody’’ 

“ .•/ sapinda ”—She whose pinda or liody is sarnaua or common one, is called a 
sapinda: who is not a sapinda, is an Asapinda; such a one (he should marry) 
“Sapinda” relationship arises (between two people through their being) connected 
by particles of one body Thus the son stands in sapinda relationship to his father, 
because the particles of his (father’s hody having entered his). In like manner 
stands the grandson (in sapinda relationship) to his paternal grandfather and the 
rest, because ihrough his father, particles of his (grandfather’s) body have entered 
into his own. Just so on (the son, a sapinda relation) of his mother, because parti¬ 
cles, of his mother’s body have entered into his own Likewise (the grandson stands 
in sapinda relationship) to his maternal grandfather and the rest, through his 
mother. So also is the nephew a sapinda relation of his maternal aunts and uncles 
and the rest, because particles of the same Inidy (the maternal grandfather) have 
ciiicrcd into, his and theirs); likewise (does he stand in a sapinda relationship) with 
paternal uncles and aunts and the rest 

So also the wife and the husband (are sapinda relations to each other) because 
they togelhcr beget one body (the son). In like manner, brother’s wives are also 
sapinda relations to each other, because they produce one body (the son) with 


(Al) ITT-5. (3) IV 2-5; to the same effect Harit 

(24) lb., V 60. (4) Cited in Mit. Note on Yad 1-53 

(25) XXlV-io, 11; 7 S. B. E, pp 106, (Panini Ed.), p no. 

107. (S) lb, P. no Full tcvt given by 

(1) 1-52, 53. Balnm Bhatt lb., p. 113. 

(2) XTI-7. (fi) t iteci by Reghunandan. 


IT C.-20 
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those severally who have sprung from one body. Therefore, one ought to know that 
wherever the word sapinda is used, (there exists between the persons to whom it 
is applied) a connection with the hody either immediate or by descent. 

In the explanation of the word sapinda, it has been said that sapinda relation¬ 
ship arises from the circumstance that particles of one body have entered into the 
bodies of persons thus related, either immediately or through transmission descent 
But inasmuch as this definition would be too wide, since such a relationship exists 
in some way or other, among all men in this world that has no beginning 1 , the 
author says: "Fifth and seventh removed from the mother and father respectively. 

Kaustubh lays stress on the subject of the prohibited degree being essentially 
one of custom He says. "Thus it is established that even in the Kali age, marriage 
within the prohibited degrees is not sinful, if it takes place in families or countries 
where the alternative of the narrowing of Sapinda relationship has pic\ailed through 
several generations, and if it is in accordance with such usage ”*?) 

Kaustubh allows marriages of damsels within even three degrees de¬ 
claring that “ even a female of the fourth or third degree on either side 
mav be married in accordance w r ith the usage-; of the country or family.”* 85 

So Mandlik observes: “The question of a proper or an improper 
marriage is, therefore, alwavs one of usage, to lie determined according to 
the people's achar (practice) and not by mere texts of greater or less anti¬ 
quity.”*’ 5 

532. From the above extracts it will be seen that if the sapinda re¬ 
lationship he taken to detenmne the prohibited degree of relationship for 
the purpose of maniage, then it would extend to eight degrees both on 
the father’s and mother’s side according to Mann, seven and five accord¬ 
ing to Yadnavalkva, six and four according to Vashisth and five and 
three according to Paithinasi, which is yet too wide if judged by the 
higher customary practice of the people.* 7 8 * 10 ) 

533. Sapindas Can Not Intermarry.—Within the prohibited degree 
the Shastras interdict all marriage between sapindas.* 1 ' 5 But this 
restriction disqualifies too widely as it would exclude no less 
than over 2.000 relations as compared to 30 relations . amongst 
Europeans. Communal and territorial customs have, consequently, greatly 
narrowed down the circle of prohibited degree. The position of woman 
remains as it ever has been before, one of dependence. Letounncau* 12 ) 
describes this subjection of woman as a mark of the earlier stages of 
civilization the development of which strengthens the woman’s rights 
resulting in the recognition of the institution of divorce. It has already 
been seen how women were classed as chattels in the patriarchal age 
(§§ 27-30). That notion accounts for the several matrimonial customs 
which are neither peculiarly Indian nor, indeed, are they solely confined 


(7) Samskar Kaustubh, cilcd in 
Mandlik’s li. L., p. 413 

(8) Samskar Kaustubh, cited in Mand¬ 
lik’s H. L, p. 416 

(p) Maiullik’s H. L., p. 414. 

(10) This is now generally ad¬ 

mitted.—-.See Sarkar’s H. L. (jrd Ed 1, 

p. 67; Mandlik’s II. I.. p. 426- “Out¬ 
siders can hardly form a correct notion 
of how present usage has so changed 
the old structure that but little i;emains 
of the old texts; and this change must 
in each case he carefully ascertained 


from practice" So Sarkar says: “There 
is so much divergence between the 
sages as well as between the commen¬ 
tators on the subject, that it would not 
be safe to enforce their views as binding 
rules of conduct .”—lb p. 95. He then 
states: “ The golden rule of prohibited 

degrees to he the practice of the peo¬ 
ple ”— lb., p. 68. 

(11) Yadnavalkya Lit. Mit., C'h. III. 

(12) Evolution of Marriage and 
Family, j.p. 247, 248, 
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to Hindus. The woman is still a chattel, and her marriage, even in the 
most approved form of Brahma marriage, is but a gift of her by her father 
to her husband. Here marriage is not a contract but a sacrament with a 
special purpose, but there are sacraments in which the gift may comprise 
a cow, a horse or any article of utility or value. The wife passes into the 
(jotra of her husband and is appropriated by his family as its own. Her 
primary purpose in life is to beget a son. (,2) It is immaterial what means 
are employed so long as that object is achieved. Hence the practice of Niyoy 
or the Levirate which was customary not only amongst the Jews but even 
among other primitive nations uninfluenced by the Aryan culture. There 
could be no divorce, for divorce implies a freedom of contract in which the 
lights and obligations are reciprocal; but the rights in a Hindu marriage are 
all unilateral, and the obligations such as they were, were at first merely 
moral. If the wife was vicious, or bore female children, the husband could 
discard her, (, 3> though he is even then bound to maintain her/'-*) The evil 
propensities of women must be curbed by keeping them well employed in the 
performance of household duties. (,5) The system of polyandry which is a 
partnership in woman is another outcome of the same view. And to it 
is traceable the preferential right of marriage of the husband's brother and 
his other relations to the wife upon her becoming a widow, since they were 
the heirs of the deceased husband, and were f>rhna facie entitled to use his 
wife, along with his other chattels. (,fij The absence of any reciprocal 
rights justified tecourse to polygamy, which though originally qualified 
and limited, became in time absolute and in theory unlimited. 

534. But the sapinda prohibition is not the only one that stands in the 
way of the orthodox marriage, for the parties must not belong to the same 
Gotra or Pravar. These three rules are independent, and the fact that a 
party is not a sapinda does not make him marriageable, for he may be a 
Gotraj and failing both, he may still be of the same Pravar Tt is said 
that the two latter prohibitions apply only to the Brahmins, since both 
the Kshatrivas and the Vaishvas have neither a Gotra nor a Pravar, but the 
Mitakshara lays down that the Gotra and Pravar of their family priest 
are theirs, and so they too are subject to these limitations. (,r) But the 
Shudras arc stated to be subject only to the sapinda prohibition, as they 
have neither Gotra nor PravarS ,8 > 


535. 

Mean 

Sapinda. 


The three terms “Sapinda,” "Gotraj” and "Pravar” used by the 
Smritikars require explanation. 

n B ° The word “Sapinda” in its etymological sense 

means one who is of the same “pinda.” 


(12) Maim, III 37, Yad. LVIH, Mil, 
Ch. III. 

(13) Manu IX. 77, 82; Yad. V. 52. 53. 

(14) Yad, 74. 

(15) Manu, IX 10, it. 

(16) All the Smritikars recognise the 
remarriage of wives and widows upon 
desertion by, or death of the husband.— 
Manu IX-76; Gautam XVIII-15, 17; 
Vashisth, XVII-78, 79; Parasar, IV-30; 
Narad, XII-97; lb XVIII-15, 17. 
Yadnavalkya Chap. I, 86, however, 
impliedly condemns widow remarriages, 


while the Mitakshara gloss thereon 
counsels self-immolation or Sati, citing 
a text of a Vyas whose identity inul 
text are both unascertainable But 
numerous other authorities—Sankha, 
Angiras and Harit—arc cited in support 
of the same practice .—See Mit, Achar 
Kand (Panini Press, Allahabad, 1918), 
pp. 167, 175, for quotations from them 
and others in support of the practice. 

(17) Mit. Note on Yad 1-52 (Pamni- 
Ed.), p. ro6. 

(18) Mit. (Panini Ed.), p. 196, 
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The word “I’inda” is a word of uncertain import and may, among 
other things, mean either a body or a ball. The Mitakshara understands 
it in the first sense, Raghunandan the accredited writer of the Bengal 
School, understands it in the other. According to the one it means relations 
who are related to one another by reason of the fact that they possess 
particles of the same body, according to Raghunandan the word indicates 
relations of a person with whom, when deceased, he partakes of the obse¬ 
quial offering of the rice ball. That this view is forced and far-fetched, 
will be seen in the sequel when dealing with inheritance. 

S36. According to the Mitakshara meaning, all human beings would 
be sapindas of one another, as all possess some particles of the same body 
in common. This was realized bv all the Smritikars who had, consequently, 
to reduce that term to a term of art by ascribing to it a limited and re¬ 
stricted meaning. As such, “ Sapinda ” becomes a technical term, and must, 
wherever used, be understood not in its primary senses, but in its limited and 
restricted sense as meaning persons related through a common ancestoi, 
3. 5, or 7 degrees remote according to the different views of the Smritikars. 
Taking them up to seven degrees, as approved by the Mitakshara, the 
sapindas of a person would be his six male ascendants and descendants and 
six male descendants in the male line of each of the six male ascendants— 
altogether 48 primary relations. But these are not all. The lawfully wed¬ 
ded wives of thcs<‘ relations aa well as of the person himself, are his sapin¬ 
das, since the sacrament of marriage effects the physical unity of the 
husband and wife. 


537. The terms “ Sapinda,” “ Gotraj ” and “ Pravar ” are explained in 

Who u a Sa inda the Mitakshara. Referring to the prohibition against 

o is a apin a. sapinda marriage the author of Mitakshara observes 

that that term must be understood as limited to the fifth and seventh degree 
removed from the mother and father respectively. Without any such 
limitation all people of the world would be sapindas of one another. 
" Thus the six ascendants beginning with the son, and one’s self counted, 
in each as the seventh, in each case are sapinda relations."^ 1 ) ' "So also 
beginning from the mother and counting her father and grandfather, etc, 
till the fifth ancestor is reached is the meaning of the words fifth from 
the mother.’t-’- 5 * But in the case of children of hypergamous marriages 
(called Anuloma births), the sapinda leiationship extends only up to the 
third degree.*-^ 

538. The following table gives the simplest example of this prohibited 
relationship. 

A 


2 S 

2 S 

3 D 

3 D 

4 D 

4 S 

5 S 

5 D 

6 D 

6 S 


(20) See Dayaliliag, t'h. XI, S. VI 33, ( 22 ) lb, p. no. To the same effect 

and discussion on the subject under Vashisth, VIII-2; Gautam. IV-2-5: 
“Inheritance" post Vishnu, XXIV-10; Narad, XII-7. 

(21) Mit. (Panini Ed.), p. no, (23) lb., pp. no, in. 
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Here 6 D cannot marry 6 S because 6 D is within seven degrees on 
her father’s side related to 6 S. But in this case if ft S were a female, 
then 6 D could have validly married 6 S because 6 D would then have been 
more than five degrees remote from her mother related to 6 S through 
their common ancestor A. But even in the days of the Mitakshara this 
prohibition was held by some to go too far. Paithinasi is quoted by the 
Mitakshara as laying down that a damsel may be espoused who is beyond 
the third on the mother’s and fifth on the father’s side.*-'-*) In this view 
4 1) could have validly married 4 S. On the other hand, Manu prohibits 
marriages up to the seventh degree on either side/ 2 *) which he la} s down 
as the last degree of the sapinda relationship/') 

These relationships were at one time explained only to refer to the 
question of marriage. So they do, but they have been held equally to 
control inheritance/ 2 ) 


539. In laying down the limit of sapinda relationship the Smritikars 

_ . .. , , follow the canonist rule of computation at variance 

Special o e o w j t j a the civilian rule followed in Sections 23 and 26 
ountm S . () f the Succession Act. The former start counting 

with the propositus who counts as one degree, while the latter exclude the 
propositus in their calculation. Consequently, when in the foregoing texts 
the sapinda relationship is declared to end with the 5th, 6 th or 7th degree, 
it means that it ends with the 4th, 5th and 6 th degree, according to the 
modern method of computation. 

540. The sapinda relationship described in the ritual section of the 

_ . , . _ Mitakshara has been held to apply equally to inheri- 

,, a| ”" — tance. But when dealing with that subject it will 

'“* 1 e * ame * he seen that the term Bandhu is often used in a sense 

different to sapindas. For the present it may be noted that the two terms 
arc synonymous and were so intended by Narad who in defining the limits 
speaks of the Sapindas as BandhusM ) 


541. Secondly, some sacred texts* *) prohibit intermarriages of 
... r . Col raj cs though custom has in places relaxed the 

' ° ra, ‘ rule/*) What is then a Cotraj ? Tn theory all the 

twice-born people, according to some, only the Brahmins, are descendants 
in the male line from certain Nishis or sages who are said to be the accredited 
progenitors of the race. All the descendants from this common Rishi hear a 
single family name, in the same way as all the descendants in the male line 
from Smith and Brown bear those surnames. Gotrajes are thus persons en¬ 
titled to the same surname. According to a text, cited by Raghunandan, there 
were originally 8 such progenitors, and their names are Agastya, Atri, 
Rharadwaj, Gautam, Jamdagni, Kashyap, Vashisth and Vishwamitra/ 6 ) 


(24) Mit. (Panini Kil ) i>. 110 

(25) HI-8 5- 
(0 V-§ (to. 

(2) Ramachandra v. Vinayek, 42 C. 
384 (P. C). 

(3) XII-7. This sense is lost in its 
translation in 33 S. B. E. 16G .—See text 
in original cited in Sarkar’s H. L. (3rd 
Ed), p. 74 . 


(4) Gautam and Vashisth do not 
mention Gotra at all —'ter texts 
cited ante 

( 5 ) Shah Pro Naraai v. Kusum 5 
Pat. L. J. 164. 

(6) Balam Bhatf names 18 such 
Rishis—with several Mill-divisions of 
each .—See Mit. (Acharkand), Panini 
Ed., pp 107 , 109 
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But many of their distinguished descendants have founded new families 
and new Gotras so that the number of such secondary Gotras runs into 
millions. Every twice-born owns one of these primeval procreators as the 
founder of his family, and as several thousands of families make the same 
claim, it follows that Gotraj relationship offers a formidable impediment to 
the establishment of connubial relations. This relationship is of course, 
a purely artificial one and its artificiality is acknowledged in the Mitakshara 
in which it is said that the Kshatriyas and Vaishayas have neither Gotra 
nor Pravar of their own/ 71 but that they should follow the Gotra and 
Pravar of their family priests/ 7 8 9 * Persons belonging to two different castes 
may possess the same (intro. This is explained away on the ground that 
castes were a later development of Hindu socicl\, and therefore the 
arrangement of the people into caste did not affect their Gotra. ft is equally 
plausible that two families of different castes having the same family 
priests would naturally adopt the latter’s Gotra as enjoined by the 
Mitakshara, and so Gotraj relationship would in course of time transcend 
the barriers of caste and the still narrower confines of the sapinda rela¬ 
tionship. 

542. The question of prayer still remains Its meaning is explained 

(3) Pravar. by Baudluiyan as follows• 

“Yamdagni, Hharatdwaj, Vtshwamitra, Atn, (iautam, V ashisth, Kashyap, Agastya 
- -iliese Kishis are the makers of the Gotras Their descendants have founded Gotras 
These are thousands and hundred millions Among them forty-nine are Pravars or 
cxt.elleiit from having attained to the wisdom of Kishis. and they arc founders of 
1 ra\ars As long as there is one Kishi common to several Pravars, so long 1,1 ere 
is relationship of the same Gotra excepting the children of Bhrigu and Angiras.’Ti) 

A Pravar then is an approved Gotra, and as there are 49 such Pravars 
some of which have been founded by the same Rishi, those related through 
such common Kishi are themselves inter-related and so cannot inter¬ 
marry/ 10 ' 

543. The stepmother and, at least, some of her relations in the same 

(4) Stepmother degree cannot tie married, for “the wives of the father 

' e are all mothers, their brothers are maternal uncles, 

their sisters arc mother’s sisters, their daughters are sisters, and the 
offspring of those daughters are children of a sister.” Opinions differ as 
to whether the relations named are merely illustrative or exhaustive. The 
western lawyers favour the former/'") the eastern the latter interpretation. 

544. Another subject upon which there is a conflict, is the effect 

(5) Adoption. of ado P tion ,«Pon the prohibited degrees. Since a 

son by adoption has consanguineous relationship with 
one family and relationship by adoption with the other, the question arises 
whether such son is debarred from marrying all the Sapindas of his 


(7) The implication being that they 
cannot claim the same descent from a 
saint as the Brahmins 

(H) (. h. Ill, V-52, Mit, and note theic- 
on p 106. 

(9) Maim does not mention pravar, 

nor docs his commentator Kulluk Like 
Manu, Brihat Prasar also omits it .—See 
texts cited ante. 


(10) Cited in the Parasar Madhav 
and Parijat, p. 137; also by Hardutt in 
Ujval. Balam Bhatt gives a long dis¬ 
quisition on this subject of Gotra and 
Pravar, for which see her gloss to the 
Mitakshara note to Yad v. 5 2 (Panini 
Ed-), pp. 107-199; see also Max Muller’s 
Hist. S. L., pp. 195, 200. 

(u) Mandlik H. L„ p. 352. 
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natural as well as the adopted family. It is said that if the adoption 
took place after the boy had had the Upnayan ceremony performed, then 
the prohibition as to marriage in his natural family extends to all Sapindas 
and in his adopted family only to three degrees. If, however, all the Sams- 
kars except the Upnayan were performed in his natural family but only the 
Upnayan was performed in the adopter’s family then the prohibition extends 
in both families to five degrees on the father's side and three degrees on the 
mother’s side. Hut if all the Samskars commencing from Jatkarm to the 
Upnayan were performed in the adopter’s family, then the order of the 
first case is reversed, the prohibition extending in the adopter’s family to 
all Sapindas and in the natural family only to three degrees. 'I he Nirnai 
Sindhu would, however, extend the prohibition in all the three cases to 
all Sapindas of both the families while Nagoji Bhatt would make no pro¬ 
hibition against marriage in the natural family on the ground that adoption 
severs relationship with the natural family altogether. 

If all the precepts had any value the number of prohibited relations 
would exceed 6,000, and since there is the other mandatory prohibition 
against marriage out of caste, an adopted son with a stepmother must be 
thrice blessed if he can manage to secure a wife, let alone the ideal damsel 
of Manu’s imagination. 

As already observed, the Courts regard this (, *> and the other questions 
of prohibited degree as one of custom, and not one of interpretation of the 
textual law. 

545. It might have been thought these triple prohibitions had sufft- 
(6) Other Prohibi- ciently narrowed down the field of selection. But 

tiona. they are not all. For there are other prohibitions 

against the marriage of the following non-consanguineous relations, vis., 
(1) the stepmother’s sister, (2) her brother’s daughter, and his 
daughter's daughter, (4) the paternal uncle's wife's sister, and (5) the 
wife’s sister’s daughter^) and (6) the preceptor’s daughter. 

546. General Result of the Shastric Rules. —The net result of the 
shastric rules as to the prohibited degree of relationship for marriage is 
to render ineligible no less than 2,100 relations as against the relations with 
whom marriage is prohibited amongst the Christian nations. It may be 
doubted whether these restrictions were ever tolerated in practice. From 
the context it would seem that they were rather in the nature of moral 
precepts addressed to the adept student, than to the people at large in 
the market place. 

It has already been said that in no case does usage sanction such wide¬ 
spread exclusion, and the fourth degree appears to be the utmost verge of 
a valid prohibition given effect to in practice. And there are a good many 
marriages within that limit. 

547. These being then the textual rules that are both obsolete and 
impossible and no other general rules to take their place, the Courts leave 
the question of the prohibited degree to be decided by custom, and no other 


(12) Vythilinga, v. Vijayathammal, 6 (13) Such marriage is valid: Ragaven - 

M. 43 (48). dra v. Jayaram, 20 M. 283. 
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alternative is possible or suggested even by the stoutest supporters of 
textual authority. 11 -*) 

548. In this state of Hindu Law, it may be useful to advert to the 
English Rules of English rules of prohibited degree which were set 

Prohibited Degree. out in a statutory table in 1543 (,s) as follows:— 

“ (a) Relations a man may not marry :— 

“ A man may not marry his grandmother, grandfather’s wife, wife's grand¬ 
mother, father's sister, mother’s sister, father's brother’s wife, mother’s 
brother’s wife, wife’s father’s sister, wife’s mother’s sister, mother, step¬ 
mother, wife’s mother, daughter, wife’s daughter, soil’s wife’s sister, 
wife’s sister(•*>), brother's wife, son’s daughter, daughter’s daughter, 
son’s son’s wife, daughter’s son’s wife, wife’s soil’s daughter, wife’s 
daughter’s daughter, brother’s daughter, sister’s daughter, brother's, son’s 
wife, sister’s son’s wife, wife’s brother's daughter, wife's sister's 
daughter. 

“ (l?) Relations a woman way not marry — 

“A woman may not marry her grandfather, giandmothcr’s husband, husband's 
grandfather, father’s brother, mother’s brother, father’s sister’s husband, 
mother’s sister’s husband, husband’s father’s brother, husband’s mother’s 
brother, father, stepfather, husband's father, .son, husband's son, daughter’s 
husband, brother, husband’s brother, sister’s husband, son’s son’s daughter’s 
son, son’s daughter’s husband, daughter’s daughter’s husband, husband’s 
son’s son, husband's daughter’s son, brother’s son, sister’s son, brother’s 
daughter’s husband, sister’s daughter’s husband, husband’s brother’s s^n, 
husband’s sister’s son” This table is annexed to the Book of Common 
Prayer and the only change which has been made is that in reference 
to marriage with the daughter of a deceased wife which has not been 
legalized, nor has marriage with a deceased husband's brother 

549. Marriageable Sapinda Relations.— It has already been stated 
that the true test of the prohibited degree is custom, and not the textual 
law. As such, a person may validly marry his own maternal uncle’s 
daughter7) or his own sister’s daughteror his wife’s sister’s 
daughter/"" or his stepmother’s sister's, and sister’s daughter, his pater¬ 
nal uncle’s wife’s sister, his paternal uncle’s wife’s sister’s daughter, her 
brother’s daughter and his children’s daughter^ 0 )- -any text to the con¬ 
trary being explained away on the ground that they are merely hortatory 
and not imperative 

550. So again, marriages by exchange are not only customary but 
common and everywhere regarded as valid, though they are directly oppos¬ 
ed to the scriptural text/-' 1 ) So Steele mentions cases in which inter¬ 
marriages with cousins and nieces, though prohibited, do occasionally 


(14) See Sarkar’.x H. L. (3rd F.d), 
S>6; Ghose, If. L (3rd Ed.) pp. 792, 
793 - 

(1 5 ) ( 1543 ) 3 -s Hen. VIII, C 38 This 
table is annexed to the Hook of Common 
Prayer, and the only change made since 
is by the Deceased Wife’s Sister’s Mar¬ 
riage Act 1907 S. 1 (7 Edw Ml, L. 
47), winch, after a prolonged struggle, 
legalized her marriage 

(16) Removed by the Deceased 
Wife’s Sister’s Marriage Act 1907 (7 
Edw. VII, C. 47.), S. I. 


(17) Mandlik’s II. L, pp. 418, 424. 
The Nirnay Sindhu recognizes the 
custom; lb. So docs the Achar Madhav, 
lb, p. 418 

(18) lb, p 425. 

(19) lb., followed in Ragavendra v. 
Jayaram, 20 M. 283 (286, 287). 

(20) Ragavendra v. Jayaram go M. 
283 (286) ; Ramchandra v. Go pal, 32 B. 
<>t 9 (f> 30 ). 

(21) Narad, cited by Kaiistubh, 1-196, 
p r, verse and translation in Mandlik’s 
M. L., p. 414, F.-N. 3. 
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take place.* 21 * In a Bombay case, the Court however condemned the 
marriage of a man with his sister’s daughter as incestuous/-’- 0 but in bas¬ 
ing their decision on the Shastric texts*-'** the learned Judges took care 
to add that there was no allegation of proof of any custom tolerating such 
a marriage. 

551. Precepts Merely Moral. —A large number of good qualities de¬ 
scribed as essential in a wife have always been held to be for the guidance 
of the matchmakers. Their absence is not a blot on the marriage. Manu 
counsels avoidance of ten families “ be they ever so great, or ever so rich 
in kine, goats, sheep, gold and grain.”*-‘4* These are the families “ which 
have omitted prescribed acts of religion, those which have produced no 
male children, those in which the Vedas have not been read; those, which 
have thick hairs on the body, and those which have been subject to 
hemorrhoids, pthisis, dyspepsia, epilepsy, leprosy and elephantiasis.”* 25 * He 
then gives a long description of the girl to be married: “ Let him not marry 
a girl with reddish hair, nor one with any deformed limb; nor one troubled 
with habitual sickness; nor one cither with no hair or with too much; nor 
one immoderately talkative; nor one with inflamed eyes*'*; one with the 
name of a constellation, or of a tree, or of a river or of a barbarous 
nation, or of a mountain, of winged creature a snake or a slave; nor 
with any name raising an image of terror.’’* 2 * “ Her who has no brother, 
or whose father is not well-known, let no man espouse through fear, lest 
in the former case her father should take her first son as his own to per¬ 
form his obsequies; or in the second case, lest an illicit marriage should 
be contracted.”* 3 * He then describes the physical qualities which a wife 
should possess: ” Let him choose for his wife a girl whose form has no 
defect; who has an agreeable name; who walks gracefully like a pheni- 
copteros, or like a young elephant whose hair and teeth are moderate res¬ 
pectively in quantity and in size; whose body has exquisite softness.”*** 

552. According to the Alitakshara the bride selected should be younger 
and shorter in size.* 5 * Manu counsels a man aged 30 to marr> a maiden 
of 12, and one aged 24, a girl aged 8.**’* Brihaspati thinks that if the age 
of man is 30 or 21 then the age of the girl should be 10 or 7 respective¬ 
ly,*'* while the Vishnu Puran declares that the age of the maiden should 
be a third of that of the man.* 8 * Both Yadnavalkya and Gautam discard 
these marriages and only enjoin the universal rule that the wife should 
be younger than the husband.* 0 * In the Vedic times women wore the sacred 
thread with men. Ilarit refers to the custom and suggests that women 
should be provided with it on the eve of their marriage.* 10 * Tn later times 
even this custom fell into desuetude, ami Manu sought to reconcile Harit’s 
condemnation of su<;h uninitiated women as Shudras by declaring that 


(21) Steele's Law of Caste, p. 165. 

(22) liamanyarda v. Shivaji, (1876) B. 
P- J■ 7.1 

(2.0 Mai <<lik shows that even the 
texts cited do not support the conclu¬ 
sion —Sec Maiulhk’s H. L., pp. 438, 439. 
(24) Mmu, 111-0. 


(4) lb., III-10 

(5) Mit, Achar Kami, (Panini Kd.), 
101. 

(6) Manu, lX-94. 

(7) Cited by Balani Bhatt in Mit., p. 
101. 

(8) Bk, III, Ch. X-16 
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their nuptial ceremony had the effect ot their initiation.<"> ] n ()t , 

respects, both Yadnavalhxa and \ ulyancswar tollow Maim by recommend¬ 
ing the selection ot a healths and beautiful virgin tor marriage. 

They however, insist on the husband possessing virile power,( 3 ) t( > 
which Narad adds that the husband should Ik* muscular and vigorous.( 4 ; 

Am- cine giving away the girl without .Musing her f defects is liable 
J n,,„ishinent as the husband who deserts lus blameless wife<<> 

,0 he same of h ,s property as line.<« The remover 

and is liable to de thief . 17 ' ) The wife must submit to the 

of the wife is 1 ’ Younger brother, sapinda or sagotra if she is 
embraces of hei hi - 1 .nitlilcss wives may be deprived ot authn- 

sonless, till ber comej | starv j n g maintenance.Wives should 

ecus.- .hi large, sons*"-' apart from lhe personal gratitica- 
lions of the spouse. 

553. Some texts prohibit the marriage of certain relations, e.g., the 
wife’s sister’s daughter. 13ut this is held to be merely a moral precept. 
There are other prohibitions, but their saving grace is custom. 

21. A marriage may be rendered invalid for any of the 

Invalid marriage*. following rCHSOllS - 

(1) because the parties were related within the pro¬ 

hibited degree, 

(2) because they were of different non-inter-marriage 

able castes, 

(3) because they did not observe the essential cere¬ 

monies, 

(4) because their marriage was brought about by force 

or fraud. 


Synopsis. 

(1) Prohibited Degrees (554). (3) Non-observance of Cere- 

(.2) Difference in Caste (555, monies (557). 

550). 

554. The question of prohibited degree is a question of fact to be 
decided upon the evidence in each cast. In the 
(1) Without Pro- absence of such evidence the Court will be guided 
hibitod Degree. in its decision by the recorded or reputed law, and 

if it finds such a marriage prohibited all it can do is to 
treat it as a nullity. The authorities declare such marriage as wholly null and 


(2) Mann H-66. 
<j) Yad. V. 55 ; 

( 4 ) XII- 9 . 

(5) Yad. v. 66. 

(6) lb., v. 76. 

(7) lb., v. 65. 


Mit., p. 11S. 


(8 lb, v. 68. 

(9) lb., vv. 70, 74. 

(10) lb., vv. 76, 82. 

(11) Ramakrishna v. 
M. 830. 


Subanna, 4.3 
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void, though the woman married is entitled to be maintained as a sister.< ,0 > 
Tins was the view taken in a case in which a Hrahmin had married his 

nure.<"> 

555 . Inter-caste marriages stand on a somewhat different footing. 

Those contracted in the face of the Shastric prohi- 
(2) Different Ca»te». bition, c.g., higher caste woman marrying a man 
belonging to the lower caste, have been declared to 
lie void in places, such as I’ombay and the United Provinces, in cases in 
which the parties failed to plead or prove any legalizing custom (§§ 518- 
52a). Such marriages create no legal obligation lieyond the one to main¬ 
tain the wife. Inter sulicaste marriages are, however, not prohibited by 
the Shastras, though they are not favoured In custom. They are well 
protected by the doctrine of factum valet, and cannot l>c avoided. 

556. The Shastras regard the Shudra caste as «i single caste, as com¬ 
prising all who are not Ihvijas. As such, the numerous castes into which 
the Shudras have become divided have no scriptural sanction, and inter¬ 
caste marriages among them are neither prohibited not unusual. Even 
where a determined stand is made against them, they are likely to be up¬ 
held on the ground of factum valet. 

557. When a marriage is proved to have been performed in fact it 

is presumed to lie valid in law. since, as observed 
(3) Non-ob»erv- by the Privy Council, “ It would be a most unlikely 

ance of Ceremonies. thing for a person of his caste to go through the 

ceremony of marriage, if it was known that the mam 
age was a marriage which was invalid in law. ,,(, - !) -In view of the law, 
ceremony is but the evidence of marriage, and where its factum is proved, 
its form is to be presumed, and it lies heavily on one to prove the con¬ 
trary. 


Marriage by force 
or fraud. 


22 . A marriage brought about by force 
or fraud may be avoided by the party 
affected thereby. 


Synopsis. 


(1) Avoidance of Marriage (2) force or fraud (559). 
(558). 


558. Analogous Law. —There is Shastric authority for this rule 
Taking marriage as either the gift or sale of the bride to the bridegroom 
the section falls within the general principle enunciated by Manu that 
force (, 3l and fraud (,4) vitiate all transactions with which Yadnavalkya*'^ 
and NanpP' 6 ) agree. So referring to marriage, Manu says: “A person 
may abandon a maiden though taken or accepted in due form of ceremony 


(10) Manu, III 5; Yadnavalkya, 1-52; (12) Inderun v. Ramasazvmy, 13 M. I. 

Mayukh, IV S-S-pt. 29; Macnaghten’s H A. 141 (158). 

L. (2nd Ed.) 61; Steele’s L. C. (2nd (13) VJII-168. 

Ed.), ]>j>. 26. 30, 163, 166. (14) VIII-165. 

C11) Ramamtavda v. Shivaji, (1876) (is) Yad. II-31, Mandlik, p. 204. 

3 B. P. J. 73; Reprint, p. 57. (16) IV-9, 10. 
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if she he blemished, diseased, or deflowered and given fraudulently .”* 175 
But this is explained as relating only to a stage before the Saptapadi, 
i. e., its completion.* ,8) This explanation explains away the text which it¬ 
self did not go far. However, whatever may have been the view of the 
Smritikars the Court regards the rule as well settled, and though slow to 
give effect to it, wheie the mischief cannot lie retrieved, it will not 
hesitate to cancel a marriage if it is brought about by force or fraud of 
cither party, or their guardians .* 195 

559. A marriage brought about by force or fraud is not void but void¬ 
able by the party wronged. But before it can be 

Force or Fraud. avoided the Court must be satisfied of the violation 
of some substantial right and material prejudice; 
otherwise, it will condone mere irregularities, omissions and errors of 
procedure which could not be jK-rmitted to affect such solemn obligations 
as those of a marriage: Quod fieri non debuit factum valet So the 
Courts have refused to set aside marriages performed without the con¬ 
sent of the lawful guardian /-' 7 or where the certificated guardian marries 
without the consent of the District Judge .*" 5 But the case would 
be different where a marriage of a minor is performed with 
no consent at all. Such was the case of the defendant who forcibly marri¬ 
ed his minor sister-in-law who had gone on a visit to see his wife /-’ 35 So 
where a woman was entrapped into a marriage without the consent of 
her guardian and the match appeared to the Court unnecessary and unsuit¬ 
able, it set it aside holding that its invalidity could not be cured by re¬ 
course to the doctrine of factum valet S J4) So in another case where a 
minor widow was alleged to have been married by the cluidar-andazi cere¬ 
mony but it appeared that the marriage was performed without the consent 
of her parents or any other law ful guardian, and that the minor, though 
consenting to it, was legally incapable of offering herself in marriage, the 
Court held the marriage void, as consent which was necessary to the nexus 
of the marriage was wholly wanting.*-*' Of course, in such cases the 
want of a previous consent might have been made good by a subsequent 
acquiescence. The one question which exercises the Court in cases of can¬ 
cellation is whether the party suing for that relief will not be the greater 
sufferer by reason of the relief granted thereby. Where, for instance, 
the parties, or either of them is impubes and the marriage has not been 
consummated, cancellation would cause no serious injury, but where marri¬ 
age has been followed up by consummation, and the wife sues for can- 


07 ) IX- 72 

(18) Vashisth, X \11 -73; 14 S B K 
92; Baudhayan, 1-14 A 115-14; S. B E. 
314 

(ig) In Main v. Zaboo, 22 N. L R. 
134; O926) N. 488, a pat marriage was 
held indissoluble even though the wife 
concealed her pregnancy by her former 
husband; because marriage was held to 
be a Sacrament —Sed qttarc 

(20) “ What should not be done, yet 
being done, shall be valid." 

(21) Rulyat ( Bai ) v Jeychund (1840- 
48) Bellasis 43; Mulchand v. Bhudta, 22 
B, 812 ( 815 ) ; Venkatacharyulu v. Ranga- 


charyulu, 14 M. 316; Brindabun v. Chan¬ 
dra Kumar, 140; Khushchand v Bai 
Mani, 11 B. 247; Jhwali (.Bai) Mali, 22 
B. 509; Gazi v. Sukru, 19 A. 515; Misri 
Lalsa v. Harlasa, 15 C. P. L. R. 46; 
Payal v. Narain, (1884) P. R. 64. 

(22) Dizvali (Bai) v. Moli, 22 B. 509. 

(23) tat Chand v. Thakur Devi, (1903) 
P R 49. 

(24) A mono v. Prahlad, 6 B. T.. R. 
243; Dayal v. Narain Das, (1884) P. R. 
64; 1 Mlchand v. Thakur Devi, (190’) P. 
R. 49 - 

(25) Lalchand v. Thakur Devi, (1903) 
P R. 49 - 
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cellation, the Court may have to consider whether the cancellation would 
be to her advantage. 

23. A marriage may be avoided on the ground of the 
husband’s impotency, or eithci party’s im- 
im^otencj* and* im- bccility, but it cannot be avoided for their 

beciiity but not for infancy or other incapacity which rendered 

capacity .° r ° ther them incapable of understanding the nature 

of their marital obligations, and their con¬ 
sequence upon their individual rights, or their own mental or 
physical incapacity to discharge them. 

Synopsis. 

Marrubjc If Void on account of I disability (560-562). 

560. Analogous Law.—This section is supported by the following 
texts:— 

Narad. —"8. The man must undergo an examination with regard to his virility; 
when the fact of his virility has been placed beyond doubt, he shall obtain the 
maiden, but not otherwise 

“ i6. For the wife of one who spills his semen, or whose semen is devoid 
of strength, though they may have discharged their marital duties, another husband 
must be procured, after she has waited for half a year. 

“ u). Women have been created for the sake of propagation, the wife being 
the field, and the husband the giver of the seed. The field must be given to 
him who lias seed lie who lias no seed is unworthy to possess the field 

“24. When a bridegroom goes abroad after having espoused a maiden, let 
the maiden wait till her menses have passed three times, and then choose another 
bridegroom. 

“47. Madness, loss of caste, impotency, misery, to have forsakin his relatives 
(affliction with a chronic or hateful disease, and deformity) • these are the faults 
of a suitor. 

“97 When her husband is lost or dead, when he has become a religious 
ascetic, when he is impotent, and when he has been expelled from caste: these are 
the five cases of legal necessity, in which a woman may he justified in taking another 
husband.'^ 1 ) 

Vashisth. —“20. And she is called remarried who leaving an impotent, outcast 
or mad husband takes another lord.”(*) 

561. Though imbecility and -impotency are clearly recognised in the 
texts as a bar to marriage and as good reasons for its dissolution, they do 
not appear to have actively passed into the custom of the people, other than 
the Shudras, amongst whom thev afford a good ground for divorce. Rut 
amongst the twice-born, though the law is as stated, it has been made a 
dead letter by the practice of the Courts, who are held to possess no 
matrimonial jurisdiction in such cases, bevond awarding a decree de^ 
claratory of a fact which in this case is left to the decision of the caste 

(t) Narad, XTI-8, i6, 19, 24, 37, 97, (2) Vashisth, XVIT-20; 14 S. 3 . F.. 86. 

9 S. B K. 166 et seq 
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autonomy. *M It is true that apart from custom a Hindu marriage is 
not subject to divorce *<* but the dissolution of the tie of marriage 
brought about by the husband’s disabilities is akin to, though not quite 
the same as, divorce.*^* That imbecility is a disqualification to marriage 
was conceded by the Privy Council in a case in which, however, they 
affirmed the finding of the Courts in India that the husband, though insane, 
was yet not incapable of knowing what he was doing, adding that “ the 
objection to a marriage on the ground of mental incapacity must depend 
on a question of degree.”* 6 * In one tase it was conceded that a Hindu 
marriage may be dissolved on the ground of the bridegroom’s impotency,* 7 * 
but in another case it was said that since marriage was a sacrament,* 8 > 
and not a contract, the insanity of the husband did not disqualify him 
from performing it,* 9 * but it has been held in Madras that since marriage 
creates mutual rights and obligations it does require a consensual mind,* 10 * 
and it is obvious that a lunatic is excluded from the performance of 
any religious rite much less a sacrament. Hut it has been held in Bombay 
that the husband’s impotency is no ground for refusing him a decree for 
the restitution of conjugal rights* 11 *, but though such decree can no longer 
be enforced by imprisonment, it may be upheld on the ground that so 
long as the marriage tie lasts the marriage obligations remain. 

562. The question whether a marriage is rendered void on account 
of impotency, insanity ami inta|>acity of either party depends upon its 
true notion and pur]>ose. It has been said that "a Hindu marriage is 
the performance of a uligious duty, not a contract: therefore, the consent¬ 
ing mind is not necessary, and its absence, whether from infancy or in¬ 
capacity, is immaterial.”* 1 ** Each one of these propositions has, however, 
been denied It is held that a Hindu marriage is a contract,*^* and that 
imbecility is an impediment to its formation: but the question is one of 
degree.*'i* The fact that marriage is a religious rite, does not prevent it 
from being a conjugal contract. Indeed, no person can circumscribe 
another’s freedom in the guise of religion, unless it is warranted by law, 
and the reciprocal rights and obligations created bv marriage are no less 
secular because they find a place in a theocratic system of law. In that 
system, while marriage is regarded as a sacrament, its sole purpose is 
emphasized to be the procreation of a son.*' s * In the archaic age the 
purpose was attained by the practice of Niyog; but in later ages this 
practice fell into desuetude, but the old texts remained and were repeated 
by later text writers as if they were still a part of the current law. The 
abject subordination of woman was yet another feature of ancient law 
which has only been partially ameliorated by the Statute. In the view of 
Smritikars the wife became, upon her marriage, entirely dependent upon 


(j) Chandrabhaqa \ Vislwanath q N 
L. R 102 (104), 20 I C 557 

(4) Kudomoce v Jo terrain, 3 C 305; 
Uira v. Hansji 37 B --05 ; Sankaralingam 
v. Subban, 17 M 479. 

(5) Sinammal \ A -G 8 M. 169 
(i 73 <). 

(6) Monji Lai v C handrabati, 38 C 

700 (703. 706, 707) P c 

(7) Kanhai Ram v Biddya Ram, 1 A 
549 ( 55 i). 

(8) Manu, JT-66, 67. 

(9) Veokishen v. Budh Prakash, 5 A 


509 ( 5 U) F. B. 

(to) Muthusami v. Masilamani, 33 M. 
342 ( 355 ). 

(11) Purushotam Das v. Mani, 21 B. 
(no (613). 

(12) Mayne’s Hindu Law (gth Ed.), 
§90, i>. no. 

(13) Manu, V-152; per Sankaran Nair, 
J., in Muthusami v. Masilamani, 33 M. 
342 ( 355 ). 

(14) Monji Lai v. Chandrabati, 38 C. 
700 (706) P. C. 

(15) Manu, VI-36, 37, 
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her husband. Tf he did not like her he was free to discard her, and take 
unto himself other wives. But if she found him impotent she had no 
remedy, though he could force her to receive the embraces of other men. 
A eunuch and an idiot cannot inherit but nevertheless they were com¬ 
petent to marry. It is submitted, that since the discontinuance of Niyog 
impotency is an insuperable obstacle to marriage both under Hindu as well 
as the general law; under Hindu Law because a eunuch cannot beget a 
son, and under general law' because it fails to serve the primary purpose 
of marriage, namely, the raising of issue. But the contrary was held 
in a Bombay case . 0 ' 0 And since Hindu Law regards marriage in the 
nature of a gift by the father of his daughter to the husband, the latter 
is incompetent to receive the gift unless he possessed sufficient intelligence 
to accept it . 050 But these deductions from analogies do not carry the law 
of marriage very far, and without legislative interference the correlative 
rights and duties of the husband and wife cannot be placed on a satis¬ 
factory footing. 

24. On its completion the marriage becomes indissoluble 

No judicial .epara- and is not subject to judicial separation or 
tion or divorce divorce for the adultery, cruelty or other 
permuted. misconduct of either party. 

Synopsis. 

(I) Analogous Lazo (563). (565). 

\2) Divorce (564). (4) Customary Divorce (566- 

(3) Statutory Right of Divorce 567). 

563. Analogous Law.—The following text bears on the subject of 
this section:— 

Deval. —"The hushaiul tray he forsaken by his wife if he lie an abandoned 
sinner, or an heretical mendicant or impotent or decript or afflicted with pthisis 
or if he have been long absent in a foreign country ”(<*) 

This section differs from the last in that while in the one case there is 
no marriage at all, the present and the following sections postulate a com¬ 
pleted marriage and its subsequent dissolution for reasons stated therein. 

A Hindu like a Roman Catholic Christian marriage is regarded as 
a sacrament and is indissoluble. 09 * But since the passing of the Divorce 
Act, 1857/-°> all marriages contracted in Kngland and since the passing 
of the Tndian Divorce Act. 1869,f'* 1 * all marriages contracted by persons, 
one of whom is a Christian, in India, are subject to their pro¬ 
visions as to judicial separation and divorce. Prior to that statutory 
enactment a marriage could only be dissolved by the ecclesiastical Court 
or by an Act of Parliament, and in the case of a Roman Catholic by a 
Papal dispensation. As a Hindu Marriage has received no statutory inter¬ 
ference, it remains indissoluble, and after its completion the parties there¬ 
to can obtain no redress for the infidelity or misconduct of the other. 

( 16 ) Purushotam Das v Mani, 21 B. ( 18 ) Cited in 2 Coleb., p. 164 . 

6 to ( 613 ). ( 19 ) Kudomee v. Joteeram, 3 C. *05 ; 

( 17 ) Monji Lai v. Chandrabai, 38 C Sinammal v. Administrator-General, 8 M 

700 P. C. Contra in Manu VITI- 205 ; 169 ( 173 ). 

Deo Kishan v. Pudh Prakash, 5 too ( 20 ) 20 & 21 Viet. C. 85 . 

(5D) F- B. ( 21 ) Act IV of 1869 . 
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564. Divorce.—In spite of the conception that a Hindu marriage 
is a sacrament divorce of a kind was recognised by the early writers. But 
it was more in the nature of desertion than divorce as the following texts 
shew:— 

Mann.—“ Even though a man have married a young woman in legal form, yet 
he ms y al andnn her, if he find her blemished, afflicted with disease, or previously 
deflowered and given to him with fraud.”^') 

Narad. —"One who aftei having left the luiahund of In-r youth, and betakes 
herself to another man, returns into the house of her husband is dcclaied the 
second ( I’niiarbliu) wile” 

“ When a woman, whcthci she have children or not, goes to live with another 
man thiough fine, her husband hcipg alive, she is the first srairuu (wanton 
woman) .0-0 

But strictly speaking, divorce, as such, was unknown to 
Hindu Law “ Neither hv silt* nor desertion can a wife he released from 
her husband! Titus we fully acknowledge the law enacted of old b\ the Lord 
of creatures But even since the days of Manu, law had to how to 

the inevitable, and however indissoluble a marriage tie might he in theory 
its dissolubility had to he recognised though it is now essentially a matter 
of usage*'C (§ 506) which generally sanctions divorce amongst Shudras, 
and other lower castes.*-'*) Divorce is aiso now possible upon a conversion 
to Christianity in accordance with the provisions of the Native Converts’ 
Marriage Dissolution Act, I860*') (§ 565). 

565. Statutory Right of Divorce.—Though a marriage under Hindu 
Law* is indissoluble and apostacy furnishes no ground for its dissolution, 
still in the case of converts to Christianity, divorce may l>c secured in 
accordance with the provisions of the Native Converts’ Marriage Dissolu¬ 
tion Act, 1886,*-') if in consequence of a party’s conversion to 
Christianity, the other party repudiates or deserts the other for the space 
of six continuous months,<•*> in that case the former may sue the latter for 
conjugal society,D) and on the respondent’s refusal to co-habit for a period 
of one year allowed by the Court, the Court may dissolve the marriage (s ) 
which may, moreover, he dissolved even without the locus pcnctenitae for a 
year, if the marriage was not consummated owing to the fact that either 
party was then impubcsS °> This Act has not the effect of widening the 
door for divorce, hut merely prescribes and provides for a dissolution 
where - ( i) either party is, after marriage, converted to Christianity, and 
— ii) the desertion or repudiation is solely due to such conversion. If tie* 
repudiation or desertion was then due to cruelty or adultery 
and not to conversion, the Court cannot entertain a suit for dissolution 
under the Act.*?> 

A dissolution under the Act does not affect the status of children/ 8 ' 


(21) Manu, TX-72 

(2-*) Narad, Xri-49 32 S IV E. 175. 

(23) Manu, JX-4(>; (Jones’ TV) 19S, 
Kudomi'c \ Joiceram. 3 ('. 305; R \ 
Kars am, 1 H H (' R 124, Khemkar v 
Utnai Sankar, 10 It H. C R 381 , Rahi \ 
Gobinda, 1 B 07 (114) K. v Sambhu, 1 
B. 347 - 

(24) Sankaralingam v. Subban, 17 M 
479 ( Porter’s casf). 


(25) Steele’s Law of Caste 

(1) Act XXI of 1866 

(2) Act XXI of i 860 . 

(3) lb, S 12 

(4) lb, Ss 4. 5 

(5) lb S. 16. 

(6) lb, S. 18. 

(7) lb, S. 25. 

(8) lb , S. 27 


169, 170. 
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566. Customary Divorce.—Tt lias been stated before, that though 
Hindu Law does not recognise divorce/ 2 *) still amongst Shudras and certain 
other lower and mixed castes divorce of the wife or of the husband is 
sanctioned by custom. Where, however, such custom was said to permit 
a divorce of one at the sweet will of the other without reason, but only 
on payment of a small fine fixed by the caste, the Court condemned the 
custom as opposed to public policy/ 2 *) The remarriage of the wife 
divorced by custom is not marriage in an unapproved form unless the 
hride-price is paid Tn the absence of any such payment it is a perfectly 
good and valid marriage/ 2 *). 

567. A marriage is absolute, irrevocable and unconditional by law/ 1 ) 
But it may be rendered conditional by custom/ 2 ) Such a custom was 
proved in a case in which a husband had sued for the restitution of conjugal 
rights which the wife resisted on the ground that she had not become his 
married wife for which a second ceremony on her attainment of puberty 
was required, and this contention was upheld. In-another case, the mar¬ 
riage was in the nature of an exchange of children who were married 
when only a month old on condition that the son’s father should provide 
a girl to be married to the wife’s brother. The Court upheld this mutual 
bargain holding it justified by the possible paucity of women/*) 

But while a marriage may be contracted so as to take effect only 
upon the fulfilment of a condition precedent, it cannot be cancelled for 
any breach of condition made for its cancellation/*) Nor can it be 
conditioned, by an agreement to live apart/*) 

No dissolution for 25 - The tie of marriage is not dissolved 

»post»cy, degradation by the apostacy, degradation or loss of caste 
or lot. of ca.t.. 0 f either party. 

Synopsis. 

Cl) Effect of Apostacy (568). (3) Effect of Conversion (570). 

(2) Effect of Unchastity (569). 

568. Analogous Law.—A Hindu marriage is a sacrament and, there¬ 
fore, indissoluble by divorce* 6 ) or otherwise upon the loss of caste by 
degradation or conversion of either party/ 7 ) Where, therefore, the wife 
sued her husband for divorce under S. 7 of the Indian Divorce Act/ 8 ) and 
it appeared that the parties who were married as Hindus had afterwards 
become converted to Christianity, it was held that the Divorce Act only 
contemplated a monogamous marriage and did not apply to a marriage 
contracted in accordance with the Hindu rites/*) In another case, the 


(23) Abdul Karim v. Abdul Rajak, 2 
O. L. J. 101, 28 I. C. 201. 

(24) Kesmay v. Gandi, 30 B. 538 

(25) Him v. Ilanaji, 37 B. 295. 

(1) Kehcram v Gemlheree, 23 W. R. 
178. 

(2) Boolechand v. Janakee, 25 W. R. 
386; Baiugri v. Vat el Pur shot am, 17 B. 
400 (406). 

(3) Baiugri v. Vat el Purshotam, 17 B. 
400 (406). 

(4) Charitram v. Nat hi, (1900) P. L. 

R. 193. 

(5) Krishna v. Balammall, 34 M. 398. 


(6) S 23 . 

(7) Administrator-General v. Ananda- 
iJiari, g M. 466; Government v. Ganga, 
4 B 330; Ram Kumari (In re) 18 C. 
264; Phan Bibi v. Lalon Bibi, 27 C. 801; 
Sundari v. Pitambari, 32 C. 871 (873); 
Inam Pin v. Hassan Bibi (1906) P. R. 
85; Jamna Devi v. Mul Raj, (1907) P. 
R. 49 

(8) Act IV of 1869. 

(9) Magania v. Prem Singh, 8 Bom. 
L. R. 856, following Thapita v. Thapita, 

17 M. 235 F. B. 


H. C.-21 
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wife who had been similarly married to her husband embraced the 
Mahomedan religion and then married a Mahomedan. She was convicted 
of bigamy, it being held that the conversion of the wife to Mahomadanism 
did not have the effect of dissolving the tie of marriage, which continu¬ 
ing, she could not contract another valid marriage, (l °) and her children of 
such marriage would be illegitimate, and she herself would be treated as 
an unchaste daughter, and as such, disqualified from inheriting her 
father’s property. (,,) In such case her right cannot be saved by the Lex 
Loci Act/ 1 ') because she had not lost her right by reason of her renounc¬ 
ing or being excluded from the Hindu communion but by reason of her 
invalid marriage. 

569. Effect of Unchastity.—The degradation of a woman conse¬ 
quent upon her unchastity appears to be no exception to the rule, (I3 > though 
in some cases it is held to justify the severance of the tie of marriage/^) 
llut apart from the institution of divorce supported by custom, as in the 
case of Shudras and certain other castes, Hindu Law, as such, does not 
recognize divorce, though it sanctions the abandonment of a wife who has 
taken to the career of unchaste life. This question has been considered 
in several cases in connection with the husband’s heirship to such wife’s 
stridhan, and will have again to be adverted to in that connection. 

570. Effect of Conversion.—Though apostacy has not the effect of 
dissolving a Hindu marriage, the conversion of a person to Christianity, 
gives the right of divorce, subject to the provisions of the Native Con¬ 
verts' Marriage Dissolution Act, 1866, to which reference has already 
been made in the foregoing discussion (§ 565). 

26. Where remarriage is lawful, the wife may remarry, 
if her husband after leaving her, has not been 
Presumption of the heard of for seven years, by those who would 
death of husband. naturally have heard of him if he had been 
alive. 


Synopsis. 

(1) Analogous Law (571). (2) Remarriage of Deserted 

Wife (572). 

571. Analogous Law.—This section is based upon S. 108 of the 
Evidence Act/'s) which supersedes the varying Hindu rules on the subject. 
Manu and Narad allow' the wife to remarry after the continued absence 
of the husband for eight years/ 16 ) Gautam after six years/ 1 ?) and Vashisth 


(10) Government v Ganqa, 4 It. 330, 
followed in Ram Kuman (In re). iK V 
264, dissenting from lontra in Rahmcd 
Bibi y Rokeya Bibi, 1 Norion’s L (’. 12; 
Administrator-General v Anandachari, 9 
M. 467; Mtllard (In re), 10 M 218; 
Sundari \. Pitambari, 32 (' 871; Maga- 
nia v. Prcm Singh. 8 Horn L K 85(1' 

(11) Sundari v. Pitambari 32 C. 871. 

(12) XXI of 1850 

(13) Bisheshur v. Mata Gholain, 2 N. 
W. P. H. C. R. 300; R v. Marimutlee, 
4 M. 243; Administrator-General v 'An¬ 
andachari, 9 M. 466; Subraraya v. Rama- 
sami, 23 M. 171; Surnomoyee v. Secre¬ 
tary of State, 25 C. 254. 


(14) Ram Prasad v. Subu Bai, 4 N 
I.. R. 31 (41, 42); Sivasinga v Minal, 
12 M. 277; Narasanna v. Gangu, 13 M. 
133; Kaminey Money Bewail (In re), 21 
C 697. 

(15) I of 1872. 

06 ) Manu, JX-76; Narad, XIT-oS; 
Macnaghten’s H. L, p. 9; Vyavastha Dar- 
pan (Sircar), pp. 10, n; Ganganaroyan 
v. Balram, 2 Mor. D. 152; Ayaboti v. Raj 
Krishna, 3 S. 1 ). R. 28; Janmajay v. 
K.cshah Lai, 2 B. L. R. (A. C.) 134, fol¬ 
lowing Sarda Sundari v. Gobind, 2 B. L. 
R. (A. C.) 137-note. 

(17) Gautam, XVIII-15, 17; if a Brah¬ 
min, 12 years, lb. 
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after five, (,8) while Hindu Law generally prescribed twelve years as the 
period after which death might lie presumed.*'«> Tn all such cases S. 108 
of the Evidence Act now introduces a fixed period of absence after which 
the Court will presume death. ( - to) The rule is taken from Taylor’s work 
on Evidence.** 1 ' It merely deals with a legal presumption as a matter 
of evidence, and does not dispense with the proof of the exact time of 
death whenever such question is necessary, as it is for instance, to start 
limitation. The rule cannot be controlled by the difference of age, sex 
and state of health which does not set up any counter legal presump- 
tion. ( " ) 


572. Remarriage of Deserted Wife.—Narad sanctions the remar¬ 
riage of a wife in the following cases of legal necessity:— 

“ \\ hen her husband is lost or dead, when he lias become a religions ascetic, 
when he is impotent, and when he has become expelled from caste; these are the 
five causes of legal necessity in which a woman may be justified in marrying 
another husband ”<«* 3 > 

This section merely deals with one of these causes, vis. disappearance 
of the husband for seven years. As the Hindu Widow’s Remarriage 
Act only legalizes the marriage of all widows, and this section furnishes 
presumptive evidence of the husband's legal death, it follows that on ex¬ 
piration of this statutory period, the wife is entitled to consider herself 
widow and get remarried under the Act. In other cases, the validity of 
her marriage must depend upon the force of custom. Even in the cases 
provided for in the section, the husband must not only be absent for seven 
years, but he must not have been heard of for that period by those who 
would naturally have heard of him if he had been alive. This does not mean 
that these people should have heard from him. All that the section requires 
is that the missing man should have become untraceable, and no one 
should know where he is or be able to say that he had heard of his exis¬ 
tence. This is a question of fact, to be proved in the first instance, to 
create a frima facie presumption upon which the wife is entitled to act. 
If the husband afterwards reappears he cannot maintain restitution against 
his wife or claim her as his own—for the law severs the link on the 
expiry of seven years. 


Mutual right* aid 
obligations upon 
marriage. 


27. The following rights and obliga¬ 
tions arise upon marriage:— 


08 ) Vashisth, XVII-78; only four 
years, if she has no issue. 

(19) 1 Strange H. L. 117; Ganesh v. 
Ragho, (1879) B. P. J. 18; Dhondo v. 
Ganesh, 11 B. 433; Guru Das v. Matilal, 6 
B. L. K. (App.) 16. 

(20) Parmeshar v. Bisheshar, 1 A. 53 
F. B.; Dharup Nath v. Gobind, 8 A. 614 

(619). 

(21) Dharup Nath v. Gobind 8 A. 614 
(619, 620). Taylor’s statement is based on 


the decision of Lord Ellenborough, C. J.. 
in Doe d George v. Jesson, 6 F.ast 84; 
Doe d. Lloyd v. Deakin, 4 B. & A. 433,- 
and Slat. 19 Car. II, C. 11 S. I. 

(22) Underwood v. Wing, 23 L. J. Ch 
9S2, O. A. 24 L. J. Ch. 293, affirmed in 
Wing v. Angrave, 8 H. L. C. 1S3; Re. 
Green’s Settlement L. R. 1 Eq. 28Q. 

(23) Narad, XII-97. To the same effect, 
Parasara, IV-30, Manu, IX-76. 
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(a) As to the husband — 

1. He is his wife’s natural guardian during her minority; 

2. He is entitled to her conjugal society; 

3. He is bound to maintain her; 

4. He cannot divorce her, unless he is allowed to do so by 

custom; 

5. Should she predecease him, he is entitled to inherit he? 

property. 

6. He has no right over her Stridhan, which he may, how¬ 

ever, use in a time of great distress. 


(/;) As to the wife — 

1 . She is bound to live with her husband, unless he is 

guilty of cruelty or misconduct; 

2. She is entitled to retain her Stridhan as her separate 

property; 

3. She is entitled to sue, and is liable to be sued, in respect 

of her Stridhan, as if she were a feme sole; 

4. She cannot divorce her husband, unless she is allowed 

to do so by custom; 

5. Should her husband predecease her, she is entitled to 

inherit his separate property: otherwise she has the 
right of maintenance and resilience in the family 
dwelling-house; 

6. She has no right over her husband’s property during 

his lifetime beyond the right of maintenance and 
residence. 


Synopsis. 


(1) Analogous Law (573). 

(2) Husband’s Rights Upon 

Marriage (574- 576). 

(3) Polygamy (577). 

(4) Divorce (578). 

(5) Wife’s Rights on Marriage 

(579-580). 

(6) Restitution of Conjugal 

Rights (581-583). 

(7) Suit for Damages (584-585). 


(8) Refusal of Restitution 

(586). 

(9) Legal Cruelty (587). 

(10) Cases of Cruelty (588-589). 

(11) Husband’s Misconduct (590), 

(12) Mala Fide Suit (591). 

(13) Execution (592). 

(14) Limitation (593-594). 

(15) Husband’s Right to Stridhan 

(595). 
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573. Analogous Lato.—A Hindu marriage is a sacrament,**') and not 
a contract.**®) Tts sole object was to procreate a son personally or vicari¬ 
ously.* 1 ) Consequently, no physical incapacity whether lepiosy, impotcncy**) 
or even insanity is a disqualification for marriage,* 1 ) though insanity is 
a well recognised ground for exclusion from inheritance. In one case, 
however, the Privy Council appear to have conceded that mental incapa¬ 
city might he a valid objection to a marriage, though in the case before 
them they found the proof of such incapacity insufficient.* 4 ). 

574. Husband's Rights Upon Marriage.—On the conclusion of the 
essential ceremony of marriage, the wife absolutely passes into 
the polcstas of her husband, and her marriage with him becomes 
absolute and for ever indissoluble. No deformity or disease,*®) not 
even congenital impotency,*") is a disqualification to a lawful marriage. 
Still less is it a ground for its dissolution. Even if the husband be a 
lunatic, that fact is no ground for its dissolution,*?) though the contrary 
was conceded in a case, but in which the reasons given did not warrant 
the conclusion. In deciding that case it was said that there was no suffi¬ 
cient or reliable evidence to justify the conclusion that the unsoundness 
of mind was of such a character as to render the marriage invalid 
by reason of the fact that the husband was incapable of accepting the 
bride during the marriage ceremony, and of understanding what was 
going on.*”) This is seldom possible in the customary child marriages, 
and it is never regarded as a condition of their validity.**) 

575. A Hindu marriage cannot he annulled because it was contract¬ 
ed without the consent of the lawful guardian.* 10 ) It cannot be avoided 
by mutual consent of the contracting parties,*”) nor for the violation 
of the terms of any agreement upon which it was conditional, such as 
for instance, an agreement against polygamy,*'*) or that the husband 


(24) Manu, III-O7. 

(25) But see Manu, V-152; per San- 
karan Nair, J., in Muthusami v. Mastla- 
mani, 33 M. 342 (355). 

(1) Manu, VI-36, 37. 

(2) Purushotain Das v. Alant 21 B 
bio (613). 

(3) Manu, VIII-205; Deo Kishan v. 
Budh Prakash, 5 A. 509 (513) K. B. 

(4) Monji Lai v. Chandrabati, 38 C 
700 (706) P. C. 

(5) Ramcomary {In re), 18 C. 264; 
Dyal v. Narain Das, (1884) P. R. 64 
(case of leprosy). 

(6) Manu, IX, §§79, 89, 203; Mit. II- 
X §§9-11; Mayukh, Ch. IV, S. XI, §11; 
Vivad. Qunt. (Tagore) 244; Smriti 
Chandrika, Ch. V, § 32; Jimut Vahan, Ch 
V, §18; Narad, XII §§8-19. 

(7) Dohya Churn v. Radha Churn, 2 
Mor. Dig. 99; W. & B. H. L. (3rd Ed.) 
208. 

(8) Monji Lai v Chandrabati, 38 ( 
700 ( 703 ) ; o. A,; lb. at pp. 706, 707, 

(9) But under English Law the mairi- 
age of a lunatic is absolutely void even 


if it takes place during a lucicl interval— 
Turner v Meyers, 1 Hag Con. 414; 
Marriage of Lunatics Act, 1811 (51 Geo. 
HI, 0 . 37 )- 

(10) Bai Rulyat v. Jeycltttnd, 1 Mor. 
N. S. 181; Golantee v. Juygessur, 3 W. 
K. 193; Madhoo v. Jadub, 3 W. 1 < 194; 
KuslmUhand v Bai Mam, 11 B. 247; 
Bai Dneali v Moti, 22 B 509; Mulchand 
v. Bhudia, 22 B. 812; Bai Ramakore v. 
Jamnadas, 27 B. 18; Venkalacharyulu V. 
Ramjacharyulu, 14 M 316; Ghasi v. 
Sakru 19 A. 515; Kasturi v. Chiranjill, 
35 A. 265; Maya Devi v. Ramchand, 
(1916) P K 20, 31 I. C. 186. 

(n) Chiatmm v. Nalhi, (1900) P. L. 

K. 193. 

(12) Sitaram v Aheercc, 20 VV. K. 49 
(50) lontra in Gama v. Lahanoo, 4 N. 

L. K. 86, following Allen v. Jackson, t 
Ch D. 399 o\crlooks ihe fact that Hindu 
Law allows polygamy which English 
J^aw prohibits, and consequently any 
agreement against polygamy may, be 
attacked even as a restraint on marriage 
under the general law. S. 26, Contract 
Act, (IX of 1872 ) 
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should never remove the wife from her parents’ house and that he would 
not leave it without his mother-in-law’s permission. 

576. The husband is the lawful guardian of his wife, and is entitled to 
the enjoyment of her person and society.. If she refuses, he cm maintain 
a suit for the restitution of conjugal rights. But against this suit she 
may defend herself on any of the following grounds, namely: that the 
husband was suffering from some loathsome disease such as syphilis or 
leprosy/"*’ or that he was outraging her wifely feelings by keeping a 
mistress in the house/'®’ or was guilty of habitual cruelty towards her 
or apart from cruelty, was guilty of a grave matrimonial offence* 1 ''’ or 
had become converted to an alien faith/' 7 ’ and thereby or otherwise for 
feited his caste/' 8 ’ though on the latter point the Courts have struck a 
discordant note/" 1 ’ Even ubeie the Court decrees possession it may make 
its decree conditional imposing upon the husband the security of his w-ife’s 
safety, health and welfare/ 0 ’ though such a condition cannot include 
one that the husband must provide his wife with a separate house and 
separate maintenance/-"’ lie has no right over his wife’s Stridhan, over 
which his wife has complete mastery, though the husband is allowed to 
draw upon it in a moment of pressing necessity/--’ but it is apprehended 
that he can no longer be permitted to do so without her consent; in anv 
case, till he has actually used it. the ownership remains with the wife*-’ 1 ’ 
(§ 595 ). 

577. Polygamy.— \ Hindu is unrestricted as to the wives he may 
marry. The fact that he has already a wife or wives living is no disquali¬ 
fication to his polygamy/--*’ Even if he has given an agreement to the 
father of one of his previous wives not to remarry during his wife’s 
lifetime, such agreement is invalid, being opposed to the policy of Hindu 
Law/-* 5 ’ and polygam} being legal, it might lie attacked even as a res¬ 
traint on marriage under the general law/ 1 ’ 

578. Divorce.—From its very idea of a sacrament a Hindu marriage 
is held to be indissoluble. The effet of the marriage upon the wife is 
to transfer her both bodily and spiritually from her parental family to that 
of her husband. She adopts the gotra of her husband and becomes united 


(13) Sitaram v. Aheeree, 20 W. R. 
49; Tekail v. Basanta, 28 C. 751 ; Contra 
in Kaivasjt v. Sirmbat 22 H. 279 

(14) Premkuvar v. B/uka, 5 B. H. t\ 
R. (A. C ) 200 

(15) Lalla Gobind v Dozvlut, 14 W. 
R. 451; Jogundro Nundint v. Hurry Pass, 
5 (J 500; Dular Koeri v Dzvarka Nath, 
32 C. 234; Dular Kocr v Dwarka Nath, 
34 C. 971 - 

(16) Manu, IX-79; Dular Koeri v 

Dwarka Nath, 34 C. 971 (980-985), 

following Mackenzie v. Mackenzie (1895) 
A. C. 384; Russell v. Russell, (1897) A. 
C. 397; Yanina. Bai v. Narayan, 1 B 
164; Binda v. Kaunstlia 13 A. 126; 
Sahadur v. Rajzvanta, 27 A. 96 

(17) Muchoo v. Arzoon, 5 W. R. 235 

(18) Paigi v Sheonaram, 8 A 78; 
Bai Jina v. Kharzea, 31 B. 366; Surjo- 
moni v. Kalikanta, 28 C. 37. 


(19) Bmda v. Kaunstlia, 13 A. 126; 
Sobadur v Rajzvaut 27 A. 96; Jamna v 
Mulraj, (1907) P. R. 49. 

(20) Tekait v. Basanta, 28 C 751; 
Jamna v. Mulraj, (190 7) F. R 49, 
Moonshcc, Buzloor Raheem v. Shatnsoi 
Nissa, 11 11 . I A. O07. 

(21) Cliimanlal v. Narmada, 4 Bom L 
R. 820. 

(-■2) Mil. Ch. ll-XI-32, 33; Daya- 

l>hag, JV-l-19-25; Tukaram v. Guna,i, 8 
B. H. C. R. (A. C.) 129; Mohima 

Chander v. Durya Monee, 23 W. R 
184. 

(23) Natninalwar \ 7 havaianimal, 50 

M. 941. 

(24) h v Lasar, 30 M. 550. 

(25) Sitaram v. Aheeree, 20 YV. R. 49 
( 50 ). 

(1) S 26, Contract Act (IX of 
1872). 
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to him in flesh and blood/*) “ During the husband’s lifetime, he is to be 
regarded by the wife as a god, and the wife is declared to be half the 
body of her husband, equally sharing the fruit of pure and impure acts, 
and no sacriiice or religious rite is allowed to her, apart from the husband’s. 
Hence it is , that after the husband’s death, the widow is regarded as the 
surviving half of his body; the union is a sacred tie and subsists even after 
(he death of the husband.”*-’) This view leads to several results. Being 
the union of the two souls, the death of the husband does not set the wife 
tree to remarry; and during his lifetime there can be no divorce for 
whatever reason*^) unless it is permitted by custom/*) Neither adultery* 3> 
nor even prostitution/*') degradation by conversion to Mahomedanism*?) or 
other religion or forfeiture of caste*”) dissolves a Hindu marriage (§ 565). 

This is the normal law. Its inflexible rigour has however been to a 
certain extent modified by legislation* v> and custom*"*) (§§ 493-529). 

579. Wife’s Rights on Marriage. -Upon her marriage the wife not 
only leaves her parental home but severs her connection with it as 
completely as if she had never been born therein. She abandons the gotra of 
her parents and passes into and assumes that of her husband in whose 
family she is received as a daughter/'*» but in which she has no indivi¬ 
duality apart from her husband. She is, however, entitled to separate 
ownership of her w editing gifts/'-') Apart from custom, she cannot divorce 
her husband, or be divorced by him lor any cause or misconduct. The 
tie is inseverable and cannot be broken owing to her adultery/'3) prostitution 
and consequent degradation from the caste/") or ex-communication there- 
fiom*' (i) * 3 * 5 ); and even conversion to an alien faith has not that effect/* 6 7 ) But 

(i) A past ami), j S. B. K. 137; '! ekatt (8) Bishesbur v Mata, 2 N. W P. 

v Hasan ta, 28 C 751 (75#)- H. C. R. 300. 

(j) Rcr Gliosc, J., in / ekail v Basanta, (9) Act, XXI of i8W>. 

28 L. 751 (758). (10) S. 18. 

(3) Kudomec v. Joleeram, 3 (' 305 (11) Latlubai v Casstbai, 5 B no 

(303) Ram Kuman tin re), 18 t\ 2<M (118) P. C 

( 2 (mj) , 1 ekail v. Basanta, 751 (758); (12) Sec “Stndhan” past 

Hindu v Kaunsilia, 13 A 126 (153). (13) Subbaraya \ Ramasami 23 M 

Narain v. Tirlok, 29 A. 4 (6) Sinuammal 171 (170, 178); Narain l >a.\ v t’irlok, 29 
v Administrator-General, 8 M i(kj A 4; Sundan \ A 'emyc, b t' L J. 872; 
(173); Administrator-General v Annnda- Jliralal v. 7 npura, 40 t (>50, J-' B. 
i Inin, 9 M. 466 (470); Vasudeva \. (14) Utralal \ J'rtfnira, 40 C 650 

.Sci re I ary of State, ir M 157 (i(h), K. B; Narumayya v l irtivangadalhan, 

I'luipitu v. Ihafnla, 17 M *435 (242) 24 -M L. J 223, contra in Bbutnatb v. 

Subbaraya \ Ramasann 23 M 171 Seirclary of State, 10 (. \\. N 1085 

(17(1); Surampalli v. Snrantpallt, 51 M. (15) U ' Marimuthu, 4 M. 243; 

338 (340). Nandi, 1 L 440; Abdul Karim Abdul 

' (4)‘/i. v Unit, (> B 12O (128); Bat Rosak, 20 L. J. 1O1, 28 I. C. 201. 

Vujh v Nansa Natjur, 10 B. 152 (154); (»<») Maim, IX-40, Vaslmhth, XXVII I, 

Kndumee v. Jot deram a, 3 C. 304 (306);* 2-3; Bishashur v Mai a Gholain, 2 N. 
Jukni v. Q. E., 19 C. 627 (628, 629); W. P. H C. R. 3«>l Government v 

Sankaralnnjam v. Subban, 17 M. 479. Gamja, 4 B. 330 (332); Gobardhan v. 

(5) Subbaraya v. Ramasami, 23 M. Jasadamoni, 18 C. 252; Ramakumari 

171 (176, 178), followed in Narain Pas (In re), lb, 264; Sundan v. Ritambari 
v tirlook, 29 A. 48. 32 C. 871; Administrator-General v 

(6) Subbaraya v Ramasami, 23 M Awindachari, 9 M. 466; Mittard (In re) 
(178); contra in Komineymoney (In 10 M. 218; 7 ha pit a v. 7 hapita, 17 M 

rc 21 (' f.97. 235; Budansha v. Batina Bi, 26 M L. J 

(7) Sundari v. Ritambari, 32 C. 871; 200; contra in Sinuammal v. Admimstra- 

Governmenl of Bombay v. Ganga, 4 B. tor-General, 8 M. 169, dissented from. 
330. 
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the husband may desert such a faithless wife/ 1 ?) refusing to provide her 
with even a starvation allowance unless she is penitent/' 8 ) though the 
Smritikars admit her right to a hare sustenance/" 0 Hut this is merely a 
moral injunction and does not create an}’ legal obligation. 

580. The wife may claim separate maintenance for any just cause 
against her husband, if. for instance, he was guilty of cruelty to her ( - u) or 
lived in adultery/-''> with a low caste mistress and thereby affronted her 
modesty/--'^ or w'as suffering from insanity, incurable or loathsome 
disease/-' 1 ) or became a convert to an alien faith, such as Mahomedanism 
or Christianity/-' 4 ) The wife may defend herself for any libel upon hei 
by her husband/*' 5 ) If improperly deserted, she may maintain a suit for 
the restitution of conjugal rights against her husband/') 

581. Restitution of Conjugal Rights.—The husband by his 
jus connuln is entitled to the society and service of his wife, and is entitled to 
the custody of her person. lie is not bound by any agreement to the 
contrary/ 4 ) unless so bound in his tribal custom/’) Hindu Law does not 
prescribe for a suit for the restitution of conjugal rights; but it is now 
settled that such suit is maintainable/') and that it is not a condition 
precedent to its maintainability that there should have been an antecedent 
demand of delivery of the wife/ 0 The Courts, however, do not entertain 
suits for possession of the recalcitrant wife or of the husband, and the only- 
relief available to an aggrieved spouse is that implied in a decree for the 
restitution of conjugal lights/ 1 ’) Kven this cannot lx* decreed to him 
unless the wife has attained puberty/*-* The wife may resist such a suit 
by the same defences which entitle her to live apart from her husband. 

582« On marriage, the husband becomes entitled to the custody and 
care of his wife, and he may assert his right by cither getting himself 


(17) i I Jig. S 8o. 

(iH) Mil., XI-49; Vain v. Gauqu, ^ 13 
84; Vishnu v Manjamma, 9 B 108; 
Subbaya v. Bhawani, 24 1 t (M ) 390; 
contra in widow, Hoiuinnnaii \ 7 1 mmtn- 
bhat, 7 13 . 84 

(19) Mit, 111-297. 

(20) Bhawani v Subhagi, 12 A L. I 
995; Yamuna v. Narayan, 1 13 1(14 
(173); Sidlingapa \ Stdava, 2 B 634; 
Matangim v. Gogendra, 19 C' 84; Sita- 
bai v Ramachandra, 12 Bom. L K 
373 . 

(21) Gantapalh \. Gantapalh 20 M. 
470 . 

(22) Administrator-General \ Ana 11- 
daehari, 9 M 4OO (470) ; Dular \ Dwar- 
kanath, 32 C 284 (289); Dular \. Piear- 
kanath, 34 C. 971. 

(23) Bat Premkuar v Bhika, 5 B H 
C R. (A C.) 209 

(24) Muihoo v Arsoon. 5 \\ K 235; 
Administrator-General v. Anandaihari. 
9 M. 466 (470); Batgi \. Sheonarain, 
8 A 78. 

(25) S. 499, I. P. C.; contra m Deo- 
koonwar v. Umba Ram, \ 13 370 which is 
110 longer law. 


(1) Binda v Kaunsillia, 13 A 126; 
Yamuna Bai v Narayan, 1 13 164 (166, 
1(17); Dada/i \ Rukina, 10 13 301 (310, 
311); Kasceram v Gendhetiee, 23 W K. 
178; Jugendra \ Harry Pass, 5 C 500 
(505); Suriyantoni v Kali Kama, 28' L\ 
37 (44 44) 

(2) Tekait v Btnanta, 28 C. 751; 
I’aigi v Sheonarain, 8 A. 78 (79, 80). 

(3) Lcnga \ Penguri, 20 C. W N. 
406, 30 I. (. 7</). 

(4) Jugendra Nundini \. I lurry Doss 
5 C 500; Padajt v. Ruklinuibat, 9 13. 529; 
Binda v Kaunsilia, 13 A 126 (139). 

(5) Binda v. Kaunsilia, 13 A. 126 
(145); toiitra in England under the 
statute R. 175; Field v Field, P. 1) 26, 
Smith v. Smith, 15 P. 1). 47 

(h) Choi tin v Ameer Chund, ft W R 
105 (107); Koobur Jan Khansama, 8 
W R 4O7; Metaram v. Thanjooram, 9 
\V. R 552; Gotha Ram v Moobita, 23 W. 
R. i/9- bee as to execution O. 21, R 32, 
C P. C. 

(7) Santosh v Gem, 23 W. R. 22; 
Dadaj 1 v. Rukmabai, 10 13. 301 (311); 
Arumuga v Viraragahava, 24 2d. 255. 
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appointed as the certificated guardian of his wife( 8 * or by maintaining a 
suit for the restitution of conjugal rights. Tie cannot sue for possession, 
for though the husband is entitled to the possession of his wife, he cannot 
maintain a suit therefor as the Courts do not regard the wife as a chattel 
but as a human being upon whom no further coercion is justifiable than 
what the law considers it necessary to exert in execution of a decree for 
the restitution of conjugal rights, that is, by ordering the wife to return 
to her husband O’ and if she refuses then the Court could formerly detain her 
in the civil jail for six weeks/" 0 or '»ttach her property, or both/"’ but 
detention is now no longer possible, and the only relief available to the 
aggrieved husband is the seizure of his property (§ 592). The Court 
is not bound to decree restitution merely because the husband claims it. 
It has power to refuse that relief on a case being made out/* 4 * which 
must, however, amount to some offence of a matrimonial nature such a; 
would support a decree for judicial separation/* 1 * and it may qualify its 
decree by imposing terms on the husband/* 4 ’ as that the husband should 
provide the wife with a suitable residence away from that in which the 
husband has kept his mistress/ 1 s* or that the decree, is subject to 
the husband being restored to caste/ 1 ' 0 In a case where the wife had gone 
wrong, and had in consequence been put out of caste, the plaintiff under¬ 
took to get her re-admitted into the caste but the Court considered her re- 
admission necessary before any decree could be passed for restitution/*7* 
hi such a suit if the validity of the marriage is disputed, it is not enough 
to find that the marriage look place, leaving it to be presumed that the 
rites and ceremonies necessary to constitute a legal marriage in the parti 
cular case were performed. The Court must find spcifically what those rites 
and ceremonies ate, and whether they were performed/' 8 * 

583. The minority of the husband is no ground for refusing resti¬ 
tution/' 9 ’ since minority does not disqualify the husband from being the 
lawful guardian of his minor wife m preference to her parents/ 40 * though 
the Court will not decree restitution unless the wife has attained puberty/ 21 * 
Jf the wife is removed from his custody, the husband may apply to the 
Court under S. 25 of the Guardians and Wards Act for its resumption, 
and the Court will order it if it will be for the welfare of the ward. The 
husband may obtain an order of the nature of habeas corpus if his wife 
resides anywhere within the original jurisdiction of the presidency towns 
of Calcutta, Bombay and Madras/ 4 -'* 


(8) Guardians and Wards Act (Act 
VJI of 1890), S. 21. 

(9) Or XXI, R 32, L. P. C. 

(10) lb, S. 58 ( b ). 

(11) Or. XXI, R 32 (i), C 1 * C. 

(12) Surjyamoni v Kali Koala, 28 G. 
37 (40, 47). But this must amount to 
a matrimonial offence upon which the* 
English Courts would refuse relief.— lb, 
p. 43; Btnda v Kaunsilia, 13 A. 12O; 
Sahadur v. Rajwanta, 27 A 90 (The 
fact that husband is out of caste is no 
ground.) In case of nun-attainment of 
puberty; Suntosh v. Gcrit, 23 W. R. 22. 

(13) Dissenting from contra in Paiyi 
v. Shea Narain, 8 A 73. 

(14) B ado or v. Slnonsounissa 11 M 
X. A. 551 (615) ; Faiiji v. Shconarain, 1 


A. 78; Jogcndrantnniiui v llurydas, 5 C. 
500. 

(15) Jaycudronundun v Hurry Dass, 
5 C 500 (508). 

(lb) 1‘aigi v. Shconarain, 8 A. 78. 

(17) Surjyamom v Kaltkanla, 28 C. 
34 ( 47 ). 

(18) Surjyamoni v. Kaltkanla, 28 C 
( 47 , 50 ). 

(19) Guardians and Wards Act (VIII 
of 1890), S. 21. 

(20) lb., Ss 19, 41 (d) ; Kasccram \. 
Gendheuee, 23 W. R. 178; Dhurmdhur 
(In rc), 17 C. 298; Surjomoni v. Kali- 
kanta, 28 C. 37 ( 45 ). 

(21) A ruin uy a v. Viraraghava, 24 M 
* 55 - 

(22) Gr. P. C., S. 491. 
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584. The husband can maintain a suit for damages against any one 

lestrariing his wife. Every person who receives a 
Suit for Damages. ma r r ; e d woman into his house, and suffers her to 
continue there after ho has received notice from the husband not to 
harbour her, is liable to an action for damages unless the husband has, by 
his cruelty or misconduct, forfeited his marital rights, or has turned his 
wife out of doors, or has by some insult or ill-treatment compelled her t»> 
leave him/- 3) As a party wronged, the husband may recover damages 
against a person committing adultery with his wife/-’*) 

585. The measure of damages depends on the deprivation suffered 
by the husband of his wife’s society and affection, the loss to him of his 
wife’s services and assistance in domestic affairs, anil the social injury 
which he is likely to incur from the insult and dishonour which the 
adulterer has indicted upon him, against which the Court has to weigh 
the conduct of the husband towards his wife and the adulterer, with a 
view to judging whether or not he has contributed to the mischief of which 
he complains. The ability of the adulterer to pay damages is not gene¬ 
rally to be taken into account. 

586. Refusal of Restitution.—The circumstances which justify the 

Court in the lefusal of the restitution of conjugal rights are not peculiar t-» 
Hindu Law. for they generally follow the general principle which the 
Courts appl) to the enforcement of marital rights. So referring to the 
case of Malioniedans before their Lordships, the Privy Council observed: 
“The Mahomcdan Law, on a question of what is legal cruelty between 
man and wife would probabh not differ materially from our own.” (l) In 
this case their Lordships, however, pointed out the danger of deciding 
such cases on the ground of equity and good conscience, without reference 
to the personal law which regulates the domestic relations of the parties. 
At the same time where there is no concrete provision of such law, the 
Court will naturally decide upon what it conceives to be in accordance 
with the principle of natural justice. And even where there is a concrete 
provision the Court may not be able to give effect to it, as for example, 
the provision of Mahomedan Law which empowers the husband to slay 
his wife taken in adultery.<-> “ It seems to them clear,” they said, “ that 

if cruelty in a degree rendering it unsafe for the wife to return to her 
husband’s dominion were established, the Court might refuse to send her 
back. It may be, too, that gross failure by the husband of the performance 
of the obligations which the marriage contract imposes on him for the 
benefit of the wife might, if properly proved, afford good grounds for 
refusing to him the assistance of the Court. And as their Lordships have 
already intimated, there may be cases in which the Court would qualify 

•its interference by imposing terms on the husband.” 

587. Hut all these are questions to be carefully considered, and con- 
s.dered with some leference to the personal law of the parties. Hut in 


(23) Addison on Torts, i<02, riled per 
Melville, J. in Yamunabai \ Naravan, 1 
H. 164 (174, 175). 

(24) Soodasun v Lakcnath. Mont (.19 
(25 Per Pliear, J. m Kelly v. Kelly, 3 

B. L. R. (O. C.) b? (bo). 

(1) Buzloor v. Shttmsoonmssa, 11 M 


1 A. 551 (611), cited and followed in 
Dular Kucr v. Ihoarka Nath, 34 C. 971 
( 97 (i, 9 77) \ JHiida \. Kaunstlta, 13 A 
( 159 ). Husauii v. Rustam, 29 A 
222 

(2) lb, ji . 615. 

(3) lb., pp. 615, Old. 
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a suit by a Hindu husband against his wife for the restitution of conjugal 
rights, the criterion of legal cruelty justifying the wife’s desertion is 
the same in this country as in England, vis., whether there has been actual 
violence of such a character as to endanger personal health or safety, 
or whether there is the reasonable apprehension of it.* 4 * Hut personal 
violence is by no means necessary, for “ if force, whether physical or moral, 
is systematically exerted to compel the submission of a wife to such a decree 
and during such a length of time as to injure her health, and rendei 
a serious malady imminent although there be no actual physical violence such 
as would justify a decree, it amounts to legal cruelty.’’* 5 * The wrongful 
confinement of the wife and deprivation to her of the ordinary necessities 
of life, such as food and clothing, would constitute legal cruelty.*' 1 7 * It is 
in fact impossible to enumerate all the acts, any more than it is possible 
even to categorize the various acts of cruelty, ill-treatment and neglect 
which, due regard being had to the position of the parties and the cir¬ 
cumstances of each case, the Court regards as sufficient to constitute “legal 
cruelty ” within the meaning of law. This term is now more liberally 
interpreted as regards the wife, and an)thing done to prejudice her health 
is held to amount to legal cruelty.*?* 

588. The cases decided so far may be grouped under— 

(i) cruelty proper, that is, where the wife alleges ill-treatment 
coupled with personal violence; 

( it) where apart from personal violence, the husband’s conduct dis¬ 
qualifies him for restitution; and 

( iii) where his suit is not for the bona fide purpose of enforcing his 
marital rights. 

589. Such cases include cruelty, physical or moral, rendering co- 
(i) Case* of Cru- habitation unsafe to the wife’s health or personal 

•Ity- safety.* 8 * Rut an isolated act of unkindness or 

cruelty is insufficient.*»> So the fact that the husband slapped his w'ifc,*" 1 * 
or made an unfounded imputation upon her chastity,*"* or snatched her 
jewels or married another wife,* 1 -** is no defence. So, even if the cruelty 
be great, it might have been condoned, though this cannot be presumed 
from the w’ifc’s mere continuing to live udth her husband after her ill- 


(4) Yamttnu Bai v Narayan, 1 B. 
164 (174); Joyendro v Hurry Das, 5 C. 
500. 

( 5 ) lb., p. 172, ciling Kelly v Kelly, 
39 L. J 59 Mat. Cas.; u> the same effect. 
Dular Koer v. Drear k a Nath, 34 (.'. 971 
( 978 ). 

(6) Bhatvani v. Subbagi 12 A L. J. 
905 - 

(7) Jeapcs v. Jeaprs, 89 L. J. 74; 
Thompson v. Thompson, 85 L. J 172 

(adultery of husband with servants in 
the house held to amount to legal 
cruelty). So his conviction for indecent 
assault was held to amount to legal 
cruelty by causing a breakdown of her 
health by reason of the disgrace and 


shock arising out of his conviction, Cof¬ 
fey v. Coffey, (1898) p. 169. 

(8) Dular v Drear k a Nath, 34 C. 971; 
Yamunabai v. Narayan, 1 B. 164 (173) : 
Matanywi v. Jogcndra, 19 C. 84; Ritida 
v Kaunsilia, 13 A. 126 (184); Silabat v 
Ramachandra Ran, 1 2 Bom. L K. 373 

(9) .S itwia/h v Haunabutty, 24 \\. k. 
i77-.. 

(fo) Joyendro Sundari v Hurry Hdss, 
5 C. 500 (507) ; hut a blow followed Ivy 
minor acts may be enough —ICadell v. 
U-'adell, 2 S \\. & Tr. 584. 

(11) Yamunabai v Narayan, 1 B. 164 

(12) Jecbo v. Sundboo, 17 Y\. R. 522. 
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treatment. The question what amounts to legal cruelty depends upon no 
novel view of Hindu Law since the same principles which guide the English 
Court in decreeing judicial separation equally hold good here/' 3 ) Where 
tor instance, it was found that the husband starved his wife, did not give 
her proper clothing, shut her up every time he went out of the house, 
frequently used personal violence to her and had turned her out more than 
once from his house, they were held to constitute legal cruelty inasmuch 
as they were of such a character as to endanger her personal health, though 
not her safety; and as cruelty justifies the wife to desert her husband, it 
necessarily justifies her refusal to return to hini (,4) (§ SSI). 

590. Apart from physical injury, the Courts recognize the force of 
legal cruelty apprehended from the fact that the 
Milconduct * ban husband was suflering from insanity/'*) or any loath- 
j ..iscoj... wet. some disease such as, ulcerous leprosy/’ 6 ) or 

syphilis/'?) but not impotence P#) or given to abominable practices such as 
sodomy or bestiality/ 10 ) His immorality such as that the husband was 
living in adultery with a low caste woman has been held to constitute legal 
cruelty/") Hut the mert keeping of a mistress is held to be insufficient, as 
the practice of concubinage is common in this country/-") and concubines 
have a legal right to maintenance/-’-*) 


591. The Court will not decree restitution where the husband sues 


(iii) Mala Fide Suit. 


for an ulterior purpose, as wfiere being indebted to 
the wife who had obtained a decree against him, he 


sued for restitution with a view to coerce her into relinquishing her 
claim/- 83 ) or to deliver to him some of her property/- 8 -*) So the Couit 


refused restitution where the husband had filed his suit by way of retaliation 


of the suit filed by the wife against his father in which he falsely accused 
his wife of immorality/-’*) 


592. A suit for the restitution of conjugal rights is a suit of the 
nature of specific performance and the grant .of that relief is, therefore, 
discretionary/') The procedure for the enforcement of a decree for re¬ 
stitution of conjugal rights by the imprisonment of the wife was abolished 
by the Civil Procedure (Amendment) Act, 1923/-*) which has amended 


(13) Buzlour v. Shumsoonissa, 11 M 
I. A. 551 (615) ; Yatnunabai v. Narayan, 
1 B. 164 (174); Sitabat v. Ram chat id 
Rao, 12 Bom. I. K 373 ( 377 ) • 

(14) lihawam v. Subbagi, 12 A. L J 
995 (997)- 

(15) Binda v. Kaunstllia 13 A. 126 
(155); H.all v. Hall, 3 S W. & Tr 347. 

(16) Shinappaya v Rajantma, 45 M 
812. 

(17) Pemkuvar v. Bhika, 5 B H. C. 
R. (A. C.) 209; Yamuna Bai v. Nara¬ 
yan, 1 B. 164 (173). 

(18) Purshoiam Das \. Moni, 21 Jl 
610; contra Devala, cited 2 Dig 470; 
but ancient authorities which recognized 
Niyog do not regard impotcncy as a dis¬ 
qualification to the exercise of marital 
rights. 


(19) Bromley v Bromley, 2 Add. 158- 

(20) Paigi v. Sheonaram 8 A 78 (81) 
Dular Koer v Diuarkanath, 32 C. 234 
(239); Dular Koer v. Divarka Nath, 34 
C 971 

(21) Gantapalli v. Gantapalli, 20 M 
470 (474-M). 

(22) Ningareddi v. Lakshmamoa 26 
B 163; Ramanarasii v. Buchamma. 23 
M. 282 (291). 

(23) Buzloor v. Shumsoottnissa, 11 M 
I. A. 551. 

(24) Khurshedi v. Klmrsliedi, 12 A. L 
J 1065 (1072). 

(25) Ilusaini v. Rustam, 29 A. 222 

(1) Bai Jivi v. Narsingh, 51 B. 329 
following Mackenzie v Mackenzie, 
(1895) A. C. 384. 

(2) S. 3 (»). Act ptIX of 1923 
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Or. XXT, r. 33 of the Code of Civil Procedure to this extent. Similarly, in 
England, imprisonment for non-compliance with the decree formerly awarded 
by the Ecclesiastical Courts**) was abolished by a Statute of 1884,* 3 4 5 ) and 
the only relief available against the recalcitrant party is by a suit for judi¬ 
cial separation.**) As this relief is inapplicable to a Hindu the one further 
step necessary to bring the Indian I.aw into line with that law is to legalise 
the institution of such suits, without which, however, the wife is free to 
live apart from her husband, though it might imperil her maintenance, and 
not even that if she was impelled to adopt that course by his cruelty. 

593. Limitation.—A suit for restitution must be instituted within six 
years from the time when the right to sue accrues.* 6 ) Such right would 
arise when there was a demand for and a refusal of cohabitation, but this is 
not necessary for the plaintiff’s cause of action,* 7 ) which for the purpose 
of jurisdiction is deemed to arise at the husband’s house.**) 

594. The wife’s claim to maintenance may be enforced by a suit under 
the common law, or it may be enforced by a petition under S. 488 of the 
Code of Criminal Procedure. The provisions of the two may to a certain 
extent overlap, but S. 488 provides a summary remedy limited as to the 
amount awardable, but it does not bar the wife’s right of suit, though in 
decreeing maintenance the Civil Court will no doubt take into account the 
amount already payable to the wife under that section.*®) 

[For further information on the subject see Chapter VII, 
Maintenance.] 

595. Husband’s Right to Stridhan.—The Mitakshara permits the 
Clau*e (at (6t husband to use his wife’s Stridhan in case of 

au ‘* aJ ’ *' necessity:— 

Mitakshara.— “ In a famine, for the preservation of the family, or at a time when 
a religious duty must indispensably he performed, or in illness, or during restraint, 
or confinement in prison, or under corporal penalties, the husband being destitute of 
oilier funds and, therefore, taking his wife’s property, is not liable to restore it. 
But, if he sci/.e it in any other manner (or under other circumstances) he must 
make it good.”( I °) 

Hut this right is personal to him and cannot be availed of by his 
creditor or any other person whatsoever.*") Nor can it be now enforced 
against the wife's consent (§ 576). 

28. (1) In a ca.se relating to conjugal rights there must 

be, except as otherwise expressly provided, 
t»on°of marrilge ump proof of the performance of marriage and its 
validity. 


(3) Cherry v. Cherrv, 2Q L. J. Mat. 
141. 

(4) Ss. 2-4, Matrimonial Clauses Act, 
1884 (47 & 48 Viet., C. 68). 

(5) Leslie v. Leslie, (1908) p. 99. 

(6) Art. T20, Sch. I to the Limitation 

Act, (IX of 1908) ; Krishna v. Badarn- 
mal, 34 M. 398; Chotun v. Ameerchand 
G W. R. 105. 


(7) Binda v. Kannsillia, r3 A. 126 
(139) ; Fakirgauda v Gtinji, 23 B 307 
(310) ; Surjyamoni v. Kalikanla, 28 C. 46 

(8) Lilitagar v. Suraj Bai, 18 B. 316. 

(9) Cf. Kuppa v. Singaraveht, 8 M. 
325 - 

(to) Mil. IT-xi-32 

(11) Nammahear v. Thayarammal, 53 
M. L. J. 802, (1927) M. 1031. 
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(2) In other cases marriage ma}’ be presumed from con¬ 
tinuous cohabitation, conduct and repute; 

(3) Such presumption of marriage cannot be rebutted by 
mere proof of its improbability; 

(4) When the fact of marriage is proved, it will be pre¬ 
sumed that it was performed— 

(a) in the approved form, 

(/>) with due ceremonies, and was otherwise a valid 
marriage, and that 

(c) it continued during the lifetime of either party. 

Synopsis. 

(1) Presumption in Favour of Brahma Form (605). 

Marriage (597-598). (5) Presumption as to Due per¬ 
il) Proof of Marriage (599). formancc of Ceremonies 

(3) Presumption of Valid Marri- (606). 

age ( 600-604). (6) Presumption of Continuance 

(4) Presumption of Marriage in of Marriage (60 7). 

59S. Analogous Law.—This is an important section, and all its 
clauses are amply supported by authorities/'- 1 ) 


(12) Clause (1),—S. 50, Kv. Act 27 C 971 (978), P. C ; Imanibundi y. 
Sttrjyamoni v. Kalikanta, 28 C. 37; Smith Matasuddt, 15 O. L. J. 621, 13 I. C. 678, 
4 W. K (fr.) 3; 4 VV R. Cr 10; Arshad O A. 35 ,M L J 422, 45 I. A. ,'<3 (P C ) 
Ali, 13 C. L. K. 125; Pitaml/ur, 5 C. 5OC Moji Lai \ Chandrabati, 38 C. 701 (706, 
F B.; Danesh v. I'afir, 7 C W N 707) P. C ; Li tin Pehari v. Atul Krishna, 
143, Basanta Kumar, 26 C 49; Bhagu , 17 15 I C. 328 

Bom L R. 75; Kallu, 5 A 233, Dal Clause (4) ( a):—Thakur Deyhee v. 

Singh, 20 A 1G6; Nmir Khan, 30 A Kai Baluk Ram, n M. I. A. 139 (175); 
1; Santok Singh, (1898) A. W N. 186; Gangaram v. Ballia, (1876) 11. P J. 2O 
Syed Munir, 14 N I. R. 28; and cases (29); Keser Bai v. Valab, 4, B 188 
ciied in Hour's Penal Law (2nd Ed), (197); Gojaban v Sliahajirao, 17 B. 114 
§§5131. 5190 (117). Chunilal v. Sura/ram, 33 B 435 

Clause (2),—S 50, Ev. Act, ill (0) (437); Jagannath v. Narayan, 35 B. 354 

Ma IVun Di v. Ma Kin, 35 C. 232 (240) (559) ; Jadoonath v. Basunt Cootnar, 19 

P. C. (caution necessary); Monji Lai v W. R. 264 (266); Jagannath v. Ran jit 
Chandrabati, 38 C. 700 (706, 707) P. 25 C. 354 (366); Thayammal v. Anna- 
C ; Ghasanfer Ah v Kanis Fatima, 32 malai, 19 M. 35; Authikcsavalu v. Rama- 
A. 345 (350) P. t.; Nath \ Bhag Singh, mijam, 32 M. 512, (515, 516); Gabriel v. 
(1910) P. \V. U 54, (> T C. 661; Ratan Valliammaiammal 6 M. L T 348, 53 
v Nathu Singh, 16 C. P. L R Rs. Sastry I C. (M ) 423; 111 Jaikisondas v. Ha'r- 
v. Sembecutty. L R. 6 A. C. 364; Siva- kisondas 2 B. 9 (14) it is said to be 
rama v. Vcerappa, 23 I. C (M > 82S; matter of enquiry but this is no longer 

Lopes v. Lopes, r2 C. 706 (732); L«ro.r tenable. 

v. 32 C. 187 (191); Be pin Behari Clause (4) (b) Inderun v Rama- 

v. /tin/ Krishna, 17 C. W. N. 494. steamy, 13 M. I. A. 141 (158); Brindo- 

Clause (3),—Piers v. Piers, 2 H. L. C bun v. Chundra Kurmokar, 12 C. 140. 
331; Morris v. Davies 5 Cl. & Fin 163 Clause (4) (r) :— Bhima v. Dhulapa, 7 

(265) 47 P. R. 50; Lopes v. Lopez, 12 C. Bom. L. R. 95. 

706 ( 752 ) ; Luchmi Koer v. Raghu Nath 
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597. Principle. —This section embodies an important principle 
There is a presumption in favour of morality, and consequently, if it is 
found that a man and a woman have cohahited and passed as a married 
couple, law presumes marriage, if marriage l>etween them was at all possible. 
For this purpose it will presume compliance with every detail necessary 
to legalize a marriage. The law is jealous of the honour and reputation 
of the home and the family, and it presumes in favour of marriage and 
against concubinage when a man and a woman have cohabited continu¬ 
ously.^^ The presumption of marriage is a presumption of a very special 
kind, much stronger than most presumptions " The presumption of law 
is not lightly to be repelled. It is not to be lightly broken in upon or shaken 
by a mere halance of probability. The evidence for the purpose of shak¬ 
ing it must be strong, distinct, satisfactory and conclusive.’’('/O 

59S. A presumption in favour of marriage arises from mere cohabi¬ 
tation, conduct or repute. Marriage, being so presumed, it warrants an¬ 
other presumption in favour of the legitimacy of all children born in 
wedlock and within 280 days of the death of the husband or the dissolu¬ 
tion of the marriage. This is proof by presumption; but legitimacy may 
be proved aliunde as where a child was born after 357 days of the hus¬ 
band’s death, and at least 365 days from the last coitus, the Court consi¬ 
dered the prolonged period of gestation as unique, though not impossible 
and decided against its legitimacy on that improbability supported as it 
was by other evidence. (, s) 

The other presumptions specified in clause (3) are consequential, 
and justified by the fact that a person going through the form of marriage 
is most unlikely to omit its ceremony.< ,6 > 

599. Proof of Marriage and Its Validity. —Tn cases between the hus¬ 
band and wife, created by or in respect of rights arising out of the 
marriage relation, such as divorce, the restitution of conjugal rights and 
offences and wrongs committed in violation of the marriage vow, if the 
marriage is denied, it is incumbent on the party relying upon any right 
consequent thereon, to prove both the factum of marriage as also its 
validity by proof the nature of the ceremonies performed and Ihcir legal 
or customary sufficiency/*/) This strictness of proof is justified by the 
nature of the rights involved and their dependence upon the legality of 
marriage; while in criminal cases the sanctity which law attaches to the 
person of its subject requires that no one shall be condemned for violat¬ 
ing any person’s marital rights unless there was clear proof that he 
possessed those rights. The higher standard of proof required in such 
cases justifies the necessity for positive evidence, which as to the factum 
may be furnished by the witnesses who were present at the marriage, or 
by the production of the register, or a certified copy, or of such other record 
as the law of a country or custom of a class may provide/' 8 ) while its 


(13) Per Lord Lyndhurst in Morris v 24 A. 443; Palani v. Kuf>funvami, 13 
Davies, 5 Cl. and F. 163 cited bv Sir M. L. W. 511. 

Barnes Peacock in Sastry v. Sembecutty, (16) Inderun v. Ramasawmv, 13 ,\f. I. 
6 A. C. 334 (372). A. 141 (158). 

(14) Sastry v. Sembucutty, L. R 6 A. (17) S. 50, Evidence Act 

C. 364 (18) Pitambur, 5 C 566 F. B ; Kalltt, 

(15) Tikam Singh v. Dhu* Kunuar. 5 A. 233. 
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validity may he established by the examination of the caste punches or 
of those whose evidence is otherwise relevant. The Court will make no 
presumption when law requires proof of the fact by positive evidence. In 
cases affecting the liberty of third patties, law requires not only positive 
but also independent evidence and the evidence of the husband or of the 
wife that they were married is insufficient/ 10 ) 


600. Except in cases previously mentioned, law presumes and 
p presumes strongly in favour of marriage from the 

■ ' fact of continuous cohabitation, conduct and 

when made repute>«> |„ cases affect; ng the legitimacy of 

children, this presumption is verv strong indeed, 
though where there arc no children and the validity of the marriage is 
alleged, the presumption is jet strong, though not as strong as in the 
other case.<-”> The Court will make every possible presumption against 
bastardy, presuming not only the marriage but due compliance with all the 
forms and ceremonies of marriage, and the removal of all impediments, 
if any, existing in the way of marriage. 


601. This rule was put to a somewhat severe test in a case in which 
the Court had to presume marriage on the following facts: One Sirdar 
Thakur Singh, a Hindu Sikh Jat, owned a large estate in the Jullundhar 
District. He died in 1907 leaving him surviving his two widows, his 
mother and a Ladv Lai Kuar (alias Mt. Fatti) who claimed to be his 
married wife. She was the daughter of one of his Mahomedan tenants, 
and had been married to one Dulla, but had lived with the Sirdar for 
four or five years up to his death. Tn 1904 he had secured for her a 
divorce from her husband on payment of Ks. 750. In a suit between his 
widow Dalip Kuar and Fatti, the former contended that there was and 
could be no valid marriage between her husband and Fatti who was a 
Mahomedan. The Trial judge held with the plaintiff, but on appeal, the 
Divisional Judge reversed the decree presuming that Fatti had been mar¬ 
ried, because the Sirdar called her bv the name “ Lai Kuar ” and had 
obtained her divorce from her former husband. As for the religious 
impediment, the Court held that Sikhism was a proselytizing creed, and the 
conversion of a Mahomedan to Sikhism being possible, there was no in¬ 
superable obstacle in the way of thc : r marriage. These facts were con¬ 
curred in by the Chief Court who presumed marriage from the lady’s 
cohabitation with the deceased Sirdar, his procuring divorce for her and 
from the fact that she was known by a new name, all of which symbolized 
a changed status.*--) The same Court had previously in other cases 
upheld inter-caste marriages between a Jat and a Brahmin woman/**) 
opposed to all Shastras, and even suggested the possibility of a marriage 
between a Hindu casteman and a Mahomedan woman, if tolerated by the 
caste people.*--*) So in another case where a Sikh Jat abducted a sweeper 


(19) See Guur’s IYnal Law, (2int 
Ed ), §§ 54i'-54Lt. 

(20) Per Sir Barnes Peacock in Sastry 
v. Sembecutly, L. R. ft A C 364 (371) ; 
Bipin Bihart v. Atul Krishna, 17 C. W. 
N. 494; 15 I. C. 329; Inder Singh v. 
Thakur Singh, 2 L. 207 (216). 


(21) Re Monghlik’s Estate, (1878) Ir. 
L. R 421. 

(22) Dalip Kuar v. Fatti, (1913) P. R 
99, 18 I. C. 930. 

(23) Ship Ditto v. Bela, (1900) P. R 
50 . 

(24) Sodhi Kartar v. Slier Singh, 
(1895) P. R. 50. 
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woman whose husband was living, and married her after converting her to 
Mahomedanism and had children bv her, the Court held her marriage valid 
presuming that the sweeper woman must have divorced her husband before 
her marriage. 

602. But in a Burmah case, decided by the Privy Council, a similar 
presumption was contended for, but their Lordships, while conceding the 
principle, counselled caution in its application to Oriental people amongst 
whom open cohabitation without marriage was not so exceptional as in the 
Western countries. The case was. however, an exceptional one. The 
alleged husband of the plaintiff, who sued for a share of his estate as his 
widow, was a Burman and had his house and wife at Moulmein in Burmah. 
ITc paid business visits to Siam where he cohabited with several women, 
admittedly concubines, including the plaintiff whom both the Courts in 
India found to be the same. The Privy Council was, however, pressed 
to apply the presumption, but they found themselves unable to disturb 
the finding of fact, upholding it on the ground that the presumption,- though 
natural, was in this case weakened by total absence of habit and repute 
inasmuch as the deceased had lived in a place where there were not many 
people to act the part of neighbours, or the public, and at all events there 
was no tangible evidence of the recognition of the plaintiff in her quality 
of wife, by people external to the house and independent of it: “What 
evidence she has, is that of the people who either speak to the abandoned 
marriage ceremony or distinguish her position in the house as one of more 
consequence, and her stay in it as of longer duration, than those of the 
other women. In truth, when all is said, there is little more pointing to 
marriage than the use of the word ‘ wife * by some of the witnesses; and 
the most cursory, as well as the most careful examination of the evidence 
shows that it is applied to persons whose status is not matrimonial. ,,(l > 

603. But, as already remarked, this was an exceptional case, and one 
m which their Lordships were moved to depart from their usual practice 
of letting alone concurrent findings of fact of the Courts in India based 
upon the evidence that the plaintiff lived like the rest of the three other 
concubines of the deceased, that the witnesses called by the plaintiff to 
prove the contract and ceremony of her marriage did not support her, 
that though the Buddhist Law permitted polygamy, it was rare and that 
the plaintiff never lived or associated with the married wife of the de¬ 
ceased who had no reason to contract a marriage with plaintiff when 
he could have followed, as regards her, the custom he did in fact follow 
as regards the remaining three of his mistresses. A similar argument 
was addressed to the same Board in an appeal from Ceylon/- 0 in which 
the parties were Tamil settlers in that island. The plaintiff claimed a 
share in her husband’s estate against his surviving brother, who denied 
her marriage. The Trial Judge held it proved that she had cohabited 
with the deceased and given birth to a child which survived the deceased 
a few months. On appeal the Supreme Court dismissed her suit prac¬ 
tically holding that the plaintiff had failed to discharge the burden. On 
appeal to the Privy Council it was contended that the burden had been 
misplaced in the Court below who should have presumed marriage from 


( 25 ) Sheru v. lawahir, (1912) P. R. (240, 241) P. C. 

5 “i 13 I. C. 662. (2) Sastri v. Sambccutty, L. R 6 A. 

(1) Ma IVuti Di v. Ma Kif, 35 C. 232 C. 364. 


H. C .-22 
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the facts found by the Trial Judge, which the defendant had not rebutted 
by proof of any specific facts disproving the marriage. In upholding 
this contention, Sir Barnes Peacock in delivering the judgment of the 
Privy Council, held that continuous cohabitation raised a strong pre 
sumption of marriage which not only might, but ought to be drawn and 
which could not be rebutted by thfe mere proof of improbability: “The 
evidence for the purpose of repelling it must be strong, distinct, satis- 
tactory, and conclusive.” Mere proof that no one knew what ceremo¬ 
nies constituted marriage amongst the Tamil settlers in the locality or 
that the marriage was interrupted and all its ceremonies remained un¬ 
performed is not enough. 1 (J> It was contended for the respondent that 
in a district where concubinage was not considered as immoral, the same 
presumption would not arise, but their Lordships wholly dissented from 
that view, observing that because a number of persons live in a state 
of concubinage it is not to be presumed that a man and woman who were 
living together as reputed husband and wife were not lawfully married/*) 

604. The same view was reiterated in another case in which the 
plaintiff claimed to be the wife of a dissolute Bairagi Mahant married 
seven months before his death which the Trial Judge held proved, but 
with which finding the High Court did not agree. It appeared that the 

Mahant was a libertine, and had contracted diseases induced by his ex¬ 
cesses of which he died when he was under thirty years of age, and the 

plaintiff had only lived with the deceased for seven months before his 

death. There was further the direct evidence of the factum of marriage 
of several respectable witnesses. Their Lordships considered these facts 
sufficient to raise a strong presumption in favour of the plaintiff’s marriage 
which the defendant could not rebut by the mere proof of its impro¬ 
bability on the grounds of the disparity of age and status, the health 
and disease of the deceased Mahant, the absence of religious motive for 
the marriage, and the unlikelihood of a man in his position going with¬ 
out attendants to marry plaintiff in a place distant from his home. The 
deceased had left a will in which he had made no provision for the 
plaintiff whom he referred to therein not as his wife but as if she were 
unmarried. This last fact was held to weigh against the plaintiff and 
to shift the presumption arising in her favour. Her claim was conse¬ 
quently decreed. (*> 


605. The presumption that a Hindu marriage is in a Brahma form 
is made upon similar considerations, the presumn- 
•umption of Brahma f ion being founded upon what ought to be and 
Marriag*. is, ordinarily, done. It has already been seen that 

of the eight recognised forms of marriages the 
two forms now extant are the Brahma anti the Asur marriages, which 
are open to all Hindus, the Shudra being equally free to contract a 
Brahma marriage/ 3 4 5 6 ) and a twice-born being equally free to contract 
an Asur one.^) l n f ac t the form of marriage nowadays is not so much 


( 3 ) S as try v. Sambecutty, L. R. 6 A. 
C 3&4 (370, 372). 

(4) lb., p. 371- 

( 5 ) Luchmi Koer v Roghu Nath, 27 
C. 971 (977-979) P. C. 

( 6 ) Sivorama v. Bagavan ( 1859 ) M. 
S. D. 44 ; Joikissondw v. Harkisandos, 2 


B 9 Ci 3 . 14 ). 

( 7 ) Nundlal v. Tapeedas, 1 Borr. 14 
Keshow v. Naor, 2 Borr. 194 ; Vijiaran- 
gam v. Lakshuman, 8 B. H. C. R. (O 
C.) 244 : Visvanalhan v. Saminathan, n 

M. 63. 
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determined by the caste of the contracting parties as by the natural 
law of supply and demand. And the Courts accordingly view the ques¬ 
tion from the standpoint of the caste. Even the payment of some 
consideration by the bridegroom does not necessarily have the effect ot 
converting the presumed Brahm marriage into an stsur marriage unless 
ihe payment was a bride-price and the parties to the marriage and their 
community viewed it in that light/ 8 ) 

606. The presumption of marriage necessarily implies a presump¬ 

tion the due performance of all its essential cere- 
um Hon ^of Due mor >ies. This presumption is justified by the fact 
Ceremonie».° *** that no one intending to marry would go through 
the form without its ceremonies, if he knew that 
their non-observance would invalidate the marriage/®) It is a strong 
legal presumption and one which cannot be rebutted by any evidence 
which merely raises a counter-presumption, that is, evidence which i; 
merely inferential and does not directly attack the marriage on any 
of its essential ceremonies. To be of any value such evidence must be 
clear, cogent and conclusive/ 1 ") In the Rreadalbane Peerage case the 
House of Lords went so far as to hold that the presumption was one 
which not only might, but ought to be drawn from cohabitation with habit 
and repute although the cohabitation commenced with a ceremony which 
was not only invalid by reason of the real husband of the woman being 
alive at the time, but was known by both parties to be so/") Such 
presumption of marriage was made even between a Pariah and Burmese 
woman/' 

607. Since it is not usual for married persons to divorce each other, 

there is naturally a presumption in favour of the 
Cl (4) (c). Conti- continuance of a marriage. Such presumption is 

nuance Presumed. all the greater in the case of a Hindu whose mar¬ 

riage is normally indissoluble. In monogamist coun¬ 
tries the fact that a person was remarried would necessarily carry with 
it the presumption of dissolution of the previous marriage by death o* 
divorce. But there is no room for any such presumption in the case of 
Hindus. 

Statutory Civil Marriage. 

29. It is lawful for a Hindu to marry a person who pro¬ 
fesses any of the following religions, that is 
MarHagew'hsn Sud. say, the Hindu, Buddhist, Sikh, Jain or 
Christian religion. 

Synopsis. 

Effect of Marriage of Hindus zvith Non-Hindus (608-610). 


(8) Gabriel v. Valliammalammal, 26 (12) Rreadalbane’s case, L. R. 2 H. I. 

M. L. T. 348, S3 I. C. (N) 423 (Sc.) 269, cited in Sastry v. Sembucutly 

(9) Inderun v. Ramasazomy, 13 M. L 6 A. C 364 (372). (The report of the 

A. 141 (158). case cited, however, does not contain the 

(10) Henries Peerage Claim, L. R. 2 passage quoted by their Lordships who 

H. L. (Sc.) 258 (268). must have taken it from the Journal o f 

(11) Piers v. Piers, 2 H. L. C. 331 The House of Lords.) 

Morris v. Davies, 25 Cl. and F. 365 (383) 
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608. Analogous Law. —The Indian Christian Marriages Act permits 
the marriage of a Christian with a non-Christian/ 1 ^ and the Special 
Marriage (Amendment) Act legalizes inter-marriages between Hindus, 
Buddhists, Sikhs, and Jains irrespective of caste.< I4) It is also possible 
for a Hindu to contract a marriage under the unamended provisions of 
the Special Marriage Act/’s) in which case, however, the parties have to 
subscribe to a declaration that neither of them professes the Christian, 
Jewish, Hindu, Muhammadan, Farsi, Buddhist, Sikh or the Jaina reli¬ 
gion. It has been held in Calcutta ( ‘ r,) that a Hindu married under the 
Act, even after this declaration does not cease to be a Hindu, and a large 
number of persons belonging to the reformed sects of Hinduism, such 
as Sikhism, Brahmoistn or the Arya Saniaj have availed themselves of 
its provisions. Those so married retain all the rights and are subject 
to all the disabilities of Hindu Law. 

609. Over and beyond such marriages it is possible for a Hindu to 
contract a purely civil marriage, but at present he can do so only outside 
the territorial waters of Tndia, since no provision exists in the Indian Law 
for contracting civil marriages as such, within the ambit of its jurisdic¬ 
tion, where the only marriages possible are those already described. 

The rights and disabilities arising out of the locally permissible mar¬ 
riages are as follows:— 

I. Under the Special Marriage ( Unamended ) Act .— 

(1) The parties, if previously Hindus, continue to be so in spite 

of the declaration made that they are non-Hindus. 

(2) Their personal law' continues to govern them with the result 

that females suffer from the special disabilities placed upon 

them by that law'. 

If. Under the Special Marriage (Amended) Art .— 

(1) The parties have not to subscribe to a declaration that they 

do not profess the Hindu, Buddhist, Sikh or Jaina religion. 

(2) Upon their marriage they become at once vested in the 

following rights:— 

(a) Their previous rights are unaffected to the extent pro¬ 

vided in the Caste Disabilities Removal Act (XXI of 
1850).<*’> 

( b ) They no longer possess the right of adoption. And if 

the person so marrying is an adopted son, his adoptive 
father may, if he so chooses, make another adoption. 

(c) Such marriage has the effect of dissolving the joint family. 

(d) Succession to their property and to the property of their 

issue is regulated by the Indian Succession Act. 


(13) S. 4, Indian Christian Marriage (16) Jnanendra Nath Rov (In re), 49 

Act (XV of 1872). C. 1069. 

(14) S. 3, Act XXX of 1923. (17) Act XXI of 1850. 

(J 3 ) Act III of 1872 . 
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lH. Under the Indian Christian Marriage Act .— 

(1) Persons so marrying may have their marriages solemnized by 

a clergyman or in the presence of a Marriage Registrar/ 18 ) 

(2) The rights and disabilities therefrom are not statutorily defined, 

but he would presumably continue to be subject to his per¬ 
sonal law. 

IV. Under the Civil Marriage Lata .— 

(1) Such marriages can only take place outside the territorial waters 

of India. 

(2) The rights and disabilities therefrom are not statutorily defined, 

but so far as marital rights and obligations are concerned, 
parties remain subject to English Law. 

610. It will thus lie seen that the Special Marriage Amending Act has 
created a paradox. If the Hindu declares himself to be a non-Hindu and 
marries, he remains subject to Hindu Law. If he does not so declare, he 
ceases to be subject to Hindu law, giving rise to a conundrum: When is a 
Hindu a non-Hindu? The answer is: When he marries as a Hindu 
under the Special Act. 

But the amendment was made to enlarge the rights of persons by 
giving them the advantage of the English Law of Succession, and at the 
same time removing the incubus of joint family obligations. 

30. Nothing herein affects a marriage 
marriage.. ° f other otherwise valid under any law or custom 
then in force. 

Illustrations. 

( a ) A, a Brahmin, marries a Mahometan lady before the Registrar of Civil 
Marriages in London. The marriage is valid. 

( b) A, a Kshatriya. marries a Brahmin lady under the Special Marriage Ad 
(as amended by Act XXX of 1923). The marriage is valid. 

(c) A, a Hindu, marries a Christian in British India. The marriage is valid, 
being permitted by S 4 of the Indian Christian Marriage Act (XIV of 1872). 

(d) A, a Hindu, marries a Mahomcdan in Hyderabad. The marriage is valid, 
being permitted by local custom. 

Synopsis. 

(1) Historical Retrospect of the cut Acts (614). 

Law of Marriage—English (3) Customary Intermarriages 

and Indian (611-613). (615).' 

(2) Intermarriages under Differ- (4) Civil Marriage Laws (616). 


(18) S. 5, Indian Christian Marriage Act (XV of 1872). 
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611. Analogous Law. —The law of marriage has passed through 

Historical Retro- two stage. In its inception it was regarded - 

•pect. (1) English sacrament and was, as such, controlled by the 

Law. Church, who enforced their domination over the 

laity by controlling the rites incident to births, marriages and deaths. The 
revolt of the people against this priestly privilege in Europe belongs to 
tbe history of Renaissance; in India the bulk of the people are still under 
their yoke, though it has been in some measure shaken bv legislation. 

612. Iji England marriage was at common law a sacrament subject 
to ecclesiastical control which was materially relaxed by the passing of 
the Parliamentary Act (known as Lord Hardwicke’s Act, 1753). (l9) re¬ 
pealed and superseded by the Marriage Act, 1823,<-'°> and amended by 
several later Acts/-*') the effect of which is to transform marriage into 
a civil contract, which might be solemnized before a lay official appointed 
as the Registrar of Marriages. It is now so viewed in most of the 
countries of Europe, America and in Japan; and as all ships flying their 
national Hags carry the laws of their own country with them up to within 
3 miles of the foreign port, it follows that a civil marriage might be con¬ 
tracted by an Indian not only in Europe, America and in Japan but also 
on board the ships of those countries within three miles of the harbour. 
And since civil marriage takes no account of the religion or caste of the 
contracting parties, a Hindu mav contract a civil marriage. Such marriage 
is monogamous and free from all restrictions. A marriage so made being 
monogamous is valid everywhere. It was so held in a case in which an 
Englishman had married a Japanese lady in Japan according to the law 
of Japan. The Probate Court declared it to be a good marriage in England 
and everywhere eIse.<-“> 

613. Such a marriage is within the defined limits now possible even in 

(2) Indian L.„ I ™ 1 ”;. . «W'" 

established the civil right of marriage ot persons w'ho 
did not profess the Christian, Jewish, Hindu, Mahomedan. Parsi, 
Buddhist, Sikh or the Jain religions. Before marrying under that Act a 
person had to make a declaration to that effect. This Act was enacted to 
enable Brnhmos to contract civil marriages, as they objected to the 
idolatrous rites of Hindu marriages. They formed a sect of Hindu 
dissenters and had no objection to declare themselves as non-Hindus for 
the purpose of marriage under the Act. As the circle of Hindu re¬ 
formers grew in number, others, besides Brahmos, began to take advantage 
of its provisions. And it was even held that a marriage contracted by a 
Hindu under the Act upon the necessary declaration made that the parties 
thereto were non-Hindus did not alter their status as Hindus. And 
since Brahmos, Sikhs and Jains had all been judicially declared to be 
Hindus (§ 314), their declaration as non-Hindus for the purpose of 
marriage ceased to have any meaning. And yet it was a solemn declara¬ 
tion the truth of which the declarant vouched for. This fact combined 
with other forces working in the direction of a religious renaissance have 


(19) 26 C JC o. IT, C. 33. 

(20) 4 Geo TV, C. 76. 

(21) E. G. Marriage and Registration 
Act 1856 (19 & 20 Vic., C. 119). 


(22) Brinkley v. A -G 15 P. D 76 

(23) Act ITT of 1872. 

(24) Manendra Nath Roy (In re), 36 
C. W. N. 799. 
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resulted in the pasage of the Special Marriage (Amendment) Act, 1923/^ 
which, while it leaves intact the provisions of the Special Marriage Act 
of 1872, supplements its provisions by enabling persons who profess 
Hindu, Buddhist, Sikh or Jain religion to intermarry without having to 
declare that they do not profess any of those religions. Persons marrying 
under this Act cease to belong to a coparcenary and succession to them 
is governed by the Succession Act/*> with the result that their heirs take 
their estate absolutely, and their female relations are freed from the 
disabilities to which Hindu women are subject, and to which those who marry 
under the unamended part of the Special Marriage Act 1872 are still 
subject, the result creating a paradox in that those who marry after declar¬ 
ing that they are non-Hindus remain subject to the Hindu Law, while those 
who marry after declaring that they are Hindus cease to be subject to its 
law. The present writer, who was the author of the Bill, had, however, 
inserted these provisions to safeguard the rights of children and provide 
them with a more enlightened law of succession. 

614. While this Act enables the intermarriages of Hindus, Buddhists, 
Sikhs and Jains, other marriages still further enlarge the radius of their 
selection. The Christian Marriage Act, 1872,legalises the marriage 
“ between persons, one or both of whom is or arc a Christian, or 
Christians.”*^ l’arsis**) and Sikhs ( s> have marriage laws of their own; 
but since neither term is defined in those Acts and Sikhism is a proselityz- 
ing creed, and conversion to Parseeism is an open question, those two Acts 
create other possibilities outside the rituals of orthodoxy. Further the en¬ 
lightened rulers of several Indian States have passed law's favouring 
non-denominational marriages. The Baroda State in 1908, the Indore 
State in 1916, and other States including the Kolhapur Darbar have enact¬ 
ed laws entitling persons to contract marriages unimpeded by the barriers 
of religion, race or caste. In British India there is yet no civil marriage 
law, and the Hindu cannot contract a civil marriage outside the limits of 
these enactments. The disability from which he and other Indians suffer 
is, therefore, purely territorial though it is in parts further relieved by 
custom. 

613. For example, though intermarriages between Hindus and 
Mahometans are not statutorily permissible, still 
Customary Intar- they are customary in Hyderabad, while intercaste 
marriages. marriages between Brahmins and Kshatriyas are 

customary in Nepal and the Terai. Such marriages, if legal in the locality 
where they are contracted, hold good everywhere else in India. 

The customary restrictions against marriage outside one’s caste are 
purely personal and territorial, since a Hindu has the choice of marrying in 
any of the following ways, namely:— 

(1) Marriage limited to the caste, except in the case of Shudras who 
are free to marry other Shudras irrespective of caste: such marriage is 
solemnised by the priest, and is the orthodox Hindu marriage. 


(25) Act XXX of 1923. (4) Act XV of 1865 

(1) lb, S. 4; Act III of 1872, S. 24. (5) Anand Marriage Act. (Act VII of 

(2) Act XV of 187a. 1909). 

(3) lb., ss. 4, 37. 
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(2) Marriage between Hindus, Buddhists, Sikhs and Jains subject to 
the provisions of the Special Marriage t Amendment) Act, 192.1. 

(3) Non-caste marriage requiring a declaration that the persons intend¬ 
ing to marry do not profess any of the following religions, namely, 1 linduism, 
Jainism, Christianity, Jcwism, Pars ism or Mahomedanism 

(4) Marriages referred to in the three preceding clauses may be per¬ 
formed in India. But outside the territorial waters of India, c.t a British 
ship 3 miles off an Indian port, a Hindu is at liberty to contract a purely 
civil marriage, since a British ship is a lloating island subject to British laws 
on the high seas—the same rule being applicable to the ships of other nations. 

(5) All marriages except the first are monogamous marriages subject 
to the law of judicial separation and divorce. 

(6) There remain local customs which legalise mtercaste, and inter- 
communal marriages, and regulate their incidents. As such, it is perfectly 
competent to a European Christian woman to become a Sikh or join the 
Arya Samaj and contract a polygamous marriage with a Hindu with a 
wife living.^' 

616. Civil Marriage Laws.—The Baroda State in 1908, the Indore 
'State in 1916, and other States, including the Kolhapur J)arbar, have 
enacted Civil marriage Laws legalizing the marriage of persons without 
reference to their religion or caste These laws enable all persons whether 
British subjects or otherwise to contract civil marriages within those terri¬ 
tories, and as marriage is an international institution marriages so con¬ 
tracted hold good everywhere,( f, > with the result that the barriers of reli¬ 
gion and caste now offer no imjiediment to the solemnization of civil 
marriages on the Indian soil. Outside India such marriages are possible 
everywhere in Kuropcan con tries, Ameiica and in Japan where marriage 
is treated as a civil contract and may be similarly contracted And since 
a ship registered in a foreign country preserves its nationality outside the 
territorial waters of India; that is nothin 3 miles of its coast, a civil mar¬ 
riage on board such vessel is equally possible. But in British India there 
is yet no civil marriage law, and no person can contract a civil marriage. 
The disability from which he suffers is purely territorial, and the only 
Act under which he is able to marry a person outside his own caste is the 
Special Marriage Act ( 7>: but in doing so lie has to declare that he does 
not profess Hinduism—a phrase which, though sufficiently elastic, does 
not convey any assured meaning; though it has been held that a Brahmo 
is a Hindu, yei the Act was enacted to enable them to marry under the 
Act, independently of the ritual of the Hindu marriage. Similarly, the 
Sikhs can contract Anand marriages legalised under the Anand Marriage 
Act/ 8 ) And yet both Brahmos and Sikhs have been held to be Hindus 
The Law of Hindu Marriages would then appear to sanction a marriage 
both ini the orthodox form as also in a form outside the ritual of ortho¬ 
doxy. The latter form of marriage might be in any form warranted by 
law or custom. 


(5) Si la Devi v. Copal Surau, ( 19.28) P. 1 ). 76. 

Pat. 375 ( 3 «i). (7) Act 11 of 1872. 

(6) Brinkley v. A.-G , (1890) L. R. 15 (8) Act VII of 1909. 



CHAPTER IV 


Affiliation and Legitimac y. 

617. Topical Introduction. — The two following facts are a com¬ 
mon feature of all primitive societies. First, the existent e of a pat¬ 
riarchy; and secondly, ownership by the patriarch of his wives and child¬ 
ren, and disposing of them as would a present-day farmer his live-stock. 
The joint family system which was only an incident of the patriarchal 
system postulated one undivided head, who was the father, who held 
sway and exercised complete dominion over all members of his house¬ 
hold. The evolution of the modern conception of marriage and sonship 
is the outcome of ages of culture. The patriarch of primitive society 
sold and hired out his wives and children exactly in the same way as 
the keeper of a livery stable to-day sells or hires out his horses. Slavery 
was recognized, and the father freely requisitioned the services of other 
men to beget children upon his wives whom he sold into slavery as a 
matter of routine business. Hut since male children are not only more 
useful but also necessary for the protection of the family, and of the 
tribe against hostile aggression, if follows that they would be more priz¬ 
ed than mere girls who being helpless could he seized by force or theft. 
The necessity for males being established, the necessity for begetting or 
buying sons followed as a matter of course. The civil law conferred 
special privileges on the father of three or more sous, and it populariz¬ 
ed the institution of adoption (§§ 11-15). The primary motive for adoption 
was thus entirely secular. The religious halo which came to surround 
this social necessity is a later development, and due to priestly laudation 
of a purely defensive act of which the mainspring was the instinct of 
self-preservation. The son in archaic society took the same place as a 
recruit in a modern regiment. And that term did not convey wdiat it 
has come to mean since. 

618. The Sanskrit writers enumerate twelve kinds of sons, as they 
describe eight kinds of marriages (§§ 91-95). Some enumerate as many 
as 17 kinds. The Dattak Mimansa mentions 15 kinds, (q) and Haudh- 
ayan 13.( ,o) Their description will show how loose was the primitive 
conception of family and sonship. These facts apparent to every student 
of social archaeology have only become gradually established. As recent¬ 
ly as 1834 the Privy Council were unable to trace the history of the law 
of adoption to the natural gregarious instinct of animal creation. “ The 
law of adoption’’ their Lordships observed: "owes its origin to the 
timorous superstition of the inhabitants of India. That people vainly 
imagining that by leaving male children in this world they secured them¬ 
selves against the torments of the next, seem to have been so anxious to 
obtain natural or adopted sons that they have established but imperfect 


( 9 ) H- 57 . 


(io) 14 S. B. E. 228. 
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securities against fabricated adoption.”* 11 ) Hut the real explanation ot 
the origin of subsidiary sons is to be found in the primitive conception 
of family relations, and the exigencies of the time. 

619. A society in which the sole security lay in the strength of its 
members welded into a defensive and offensive alliance for mutual sup¬ 
port and self-protection, could not think of the fears of a future purga¬ 
tory, any more than a held of deer or a flock of geese. The spiritual 
element was a fiction introduced later to emphasize a precept when the 
necessity for it became less obvious. This is even evident in the pages 
of Manu, who said: " The rule is that women who are devoid of valour 
and destitute of scriptural learning arc useless.” * lj) Those who added 
to the physical strength of the social unit counted, the rest were relegated 
to a position of dependence and lifelong servitude. The blind, the deaf, 
dumb or lame and those suffering from bodily infirmity which detract¬ 
ed from the tribal strength were not fit for inheritance. They contri¬ 
buted nothing to its strength, and they could not, therefore, share in its 
rights. The patriarchal family was a self-centred State of which the 
father was its king. He levied an income-tax from the dependent rela¬ 
tives owned by him. They had no property of their own. All that they 
had earned belonged to the patriarch. “ A wife, a son and a slave are 
devoid of property; whatever they acquire becomes his whose they 
are.”*' 3 ) Being their father’s chattel, even his death did not determine 
their obligation to discharge his debt, even if he had left no assets.*'-*) 
But otherwise the patria putestas being removed, the sons commenced to 
enjoy a certain measure of independence. This then is the common gene¬ 
sis of the law of sonship and adoption. 

620. It has already been seen that the primitive notions of the rela¬ 

tionship of sons and wife were considerably loosj. 

The Twelve Kinds The Hindu law-givers describe several kinds of 

of Son# - sons, most of them of 12 kinds, of whom the first 

six are placed in the category of heirs, the remaining 
six being merely classed as kinsmen who are not entitled to inherit to 
their father. But neither in the description nor in the order, do the 
sages agree. 

Manu describes the twelve sons as follows:— 

Class i (Heirs) :— 

(1) Son begotten by a man on his own wedded wife (Auras son). 

(2) Son of the appointed wife, that is a son begotten on his wife by others 

with the permission of her husband 

(3) Son of his appointed daughter. 

( 4 ) Son by adoption. 

(5) Secretly born son of an adulterous wife. 

(6) Son discarded by his natural parents and brought up by another. 


(ix) Sootrugun v. Sabitrya 2 Knapp 
287. 

f 12) IX-18. 


(13) Manu, VIII-416. 

(14) Yad., II-50. 
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Class 2 ( Kinsmen ) :— 

(7) Son of an unmarried woman. 

(8) Son of a pregnant bride. 

(9) Son bought. 

(10) Son by a twice-married woman. 

(11) Son self-given (i.e., an orphan or one abandoned by his patents and 

accepted by another as his son) 

(12) Son by a Shudra wife. 

621. These sons gradually dropped out of account, (,5) as societv be¬ 
came more settled, and the notion of family relationship more defined. 
The Mitakshara mentions all these sons,* 10 * but agrees with Hrihaspati in 
regarding all but the Auras son and that begotten on an appointed 
daughter as disentitled to inherit.*'?* Tt adopts Yadnavalkya’s order of 
merit as follow: (1) Auras son, (2) Son of an appointed daughter, (3) 
Son of the wife begotten by a husband’s kinsman, (4) Son of the wife 
secretly produced in the house by illicit intercourse, (5) Son of an un¬ 
married woman considered as son of his maternal grandfather, ( 6 ) Son 
of a twice-married woman, which means a wife re-married or one who, 
had previous intercourse with another man though she be not actually 
married a second time.* 18 * The wife whose husband is impotent and has 
therefore, been enjoyed by another falls into the same class,(7) Adopt¬ 
ed son, (8) Son bought, (9) Son made ( Kritrim), i.e. “ one adopted 
by the person himself, who is desirous of male issue; being enticed by 
the show of money and land, and being an orphan without father or 
mother; for, if they be living, he is subject to their control.”* 1 ®* (10) 
Son self-given, i.e., one who being bereft of his father and mother, or 
abandoned by them without cause, presents himself, saying “ Let me be¬ 
come thy son.”* 20 * (11) Son accepted “ is a son, who being in the w^omb. 

is accepted when a pregnant bride is espoused. He becomes son of the 
bridegroom.”* 21 * (12) Son deserted ( Apaviddh ) “is one, who having 
been discarded by his father and mother is taken for adoption. He is 
son of the taker.”* 22 * According to the Mitakshara all these sons are 
entitled to succeed in the order of their seniority.* 23 * Cut if they all co¬ 
exist then the Mitakshara makes no distinction between the legitimate 
and the appointed daughter’s sons giving each an equal share.* 2 -** These 
it regards as the primary or superior sons, the rest being spoken of as 
the secondary, subsidiary or inferior sons who receive a quarter share.* 2 ®* 


(15) Manu, IX-isg; Baudhayan. II-2, 
3 , 31 - 33 ; 14 S B. E. p. 228; Gautarn, Ch. 
XXVIl-32-34; 2 S. B E. 303, 304; Yad., 
II, 132, 134, classifies them in a different 
order. Vishnu, XV-J30 and Vashishth, 
XVIl-i2-39, agree with each other but 
differ from Manu with whom Yama 
ciled in Dattak Chandrika, (V-3) and 
Narad, (XIII-45-47), generally agree’. 
Brihaspati (2 Dig. 343) regards only 
two sons, viz, Auras (one’s own) son and 
that of the appointed daughter, as entit¬ 
led to inherit, the rest being merely 
kinsmen and so relegated to the second 
class, adding: “ The sons made in various 
Ways by the ancient Rishis, the power¬ 


less modern people have not the power to 
make in the Kaliyug (or present age),” 
cited in l)att Mim., 1-64 (Sutherland, p. 
16). 

(16) Ch. 1, Sec. XI, §§ 1-9, 16-19, 22. 

( 17 ) IK § 3 . 

(18) Vishnu, XV-8, 9; Cole. Mitak, 
Ch. 1, Sec. XI-8. 

(19) Mit., Ch. i, Sec. XI-17. 

(20) lb § 18. 

(21) lb., § 19. 

(22) lb., § 20. 

(23) lb, § 22. 

(24) lb., § 23. 

(25) Mit, Ch. I, S. XI, § 24 - 
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It then enters into a disquisition into other matters relative to the rights 
of all these sons, hut they have long since disappeared from that category, 
and the only sons now recognized are the Auras and the adopted sons, 
though the law books will be found loaded with minute details of the 
other ten vanished sons. 

It has been stated that the wide conception of sonship owes its 
origin not to the notion ol spiritual advancement but the stern necessity 
of the age. 

31 . (l)Children may be natural or adopted. Of these 
Children defined. the former may be legitimate or illegitimate; 

(2) A legitimate child is one begotten by a person on his 
lawfully married wife; 

(3) An illegitimate child is one begotten by him on one 
who is not lawfully married to him; 

A lawfully begotten son is called Auras putra; 

(4) adopted son is one legally adopted by or to a man 
as his son; 

A son taken in adoption is called Dattak putra or the 
adopted son. 

Synopsis. 

(1) Different Kinds of Children (2) Status of Natural Children 
(622). (623). 

622. Analogous Law.—The only children now possessing any 
legal status, as such, are the natural and adopted children. Natural child¬ 
ren may be legitimate or illegitimate and may belong to either sex, though 
except in the case of dancing women, a child taken in adoption must be a 
male. Ilut legally there is no legal impediment to the adoption of a daughter, 
so that the father mav theoretically possess children of either sex who are 
either natural or adopted. Of the 12 kinds of sons of various degrees 
mentioned by the ancient law-givers (§§ <*20. 621) only two now survive, vis., 
the legitimate son and the son by adoption Of these the legitimate son 
calls for no notice. His legitimacy is a question of proof or of presump¬ 
tion to be made in accordance with the next rule. The adopted son is a 
subsidiary son and one still recognized. The law relating to him will be 
found set out in the next chapter. 

623. This chapter deals only with 'the status of natural children, and 
of these, the subject may be considered in the following order:— 

(*) Presumption of legitimacy, (ii) proof of legitimacy, (Hi) proof 
of illegitimacy, (tv) status of a legitimate son, (v) status of a legitimate 
daughter, (vi) status of an illegitimate son, (vii) status of an illegitimate 
daughter. 
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32 . The legitimacy of a child born of a married wife of 
a person is conclusively presumed in the 
Presumption of following cases, namely:— 

legitimacy. 

(a) where it was born during the conti¬ 
nuance of the marriage, or 

(b) within 280 days after its dissolution, the mother 
remaining unmarried, unless it is proved that the parties to 
the marriage had no access to each other at any time when it 
could have been begotten. 


Illustrations. 

(a) A had validly married B in the morning B was delivered of a chtld in 
the evening. The child is the legitimate child of ./ and B, and e\idence cannot he 
ghen to disprove it. 

(/>) A had validly married B. After his marriage A became an ascetic. He 
\1s1ted B casually now and then B was delisered of a child It is the legitimate 
ehild of A and B, and evidence cannot he given to prove that by reason of his 
vow, A could not have begotten it. 

(r) A validly married B A was then aged 10 and B aged 14 A few months 
aflci the marriage, B was delivered of a child The child is the illegitimate child 
of B since A could not have begotten it. 

( d) A aged 30 married B aged 15. B subsequently gave birth to a child It is 
the legitimate child of A and B, and evidence cannot be gi\en to disprove it. 

(e) A had validly married B A child was born to them in wedlock Evidence 
is led to prove that A was congenitally impotent The evidence is admissible as 
pioving sexual non-access. 


Synopsis. 

(1) Presumption of Legitimacy (2 ) Proof of Non-access (627) 
(624-629). 1 3) Other Presumptions (630) 

624. Analogous Law.—The rule here enacted is adopted from S. 
112 of the Evidence Act which enacts a rule in consonance with both 
the English and Hindu Laws, (,) but at variance with the Maho- 
medan law. ( -’) The former treat a child as legitimate whenever con¬ 
ceived if it was born in wedlock but the latter treats it as legitimate only 
if the parties were married at the date of conception. The Evidence 
Act now formulates a general rule and this section merely reproduces it 
here, being equally applicable to Hindu Law. 

625. The word “ access ” used in the proviso is held to mean “ gene¬ 
rating access,”(3) such access as made conception possible. It has 


(1) Per Lord Langdalc in Jeswunt 
Sing v. Jet Singh, (1844) 0 W. R. 46 
( 47 ) P. C.; Per Sir Barnes Peacook in 
Pedda Amani v. Zemindar of Marunga- 
puri, (1874) 14 B. L. R. 115 (122) P 
L. S. 112 of the Evidence Act was 
drawn from the statement of the com¬ 


mon law in the Banbury Peerage case, 1 
Sim. St. 153. 

(2) Per Lord Langdale in Hargrace 
v. Hargrace, 9 Beav. 552 (556). 

(3) Ashrufooddowlah v Hyder 
Hossein, 11 M. I. A. 94. 
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accordingly been held that the presumption may equally be rebutted by 
proof of impotenev m the husband/*) Non-accessibihty in this sense 
was pleaded in a case in which however the husband’s incapacity ^due 
ro illness was alleged, but not proved.*®) The period of 280 days fixed 
in clause ( b ) is regarded by the obstetricians as about the maximum period 
of normal gestation, though instances arc on record of the period being 
as much as 311 days and in some rare cases it may extend to even 322 
days.*'-) The Evidence Act takes the usual period for presumption, and 
leaves other cases to proof. 


626. Presumption of Legitimacy.—The presumption of legitimacy 
under this section is conclusive if it is proved or admitted that the child 
was born in wedlock/?) Rut since marriage may itself be the subject 
of a presumption/ 8 ) it follows that in order to raise the presumption of 
legitimacy all that is necessary is to prove birth of the child of the wife 
within any time however short or long after marriage up to 280 days of 
the death of the husband, or divorce ot the wife by him. This presump¬ 
tion is conclusive in the sense that it is not open to the parties to rebut 
it in any way otherwise than as stated in the proviso. Consequently, such 
presumption cannot be rebutted by proof that the child was begotten bv 
some one else, or that other people had likewise access to the wife/ 1 ') or in 
tact by any other circumstances of general improbability. 


627. The only fact allowed to be proved in rebuttal is non-access 
to the wife/ 10 ' This includes, as previously remarked, not only non- 
access in fact but also non-access in the sexual sense such as precludes 
the possibility of conception. Evidence may then be led to prove that 
the husband was impotent/' 1 ) too young or too old, or otherwise incapa¬ 
citated to beget a child. The tact that the parties lived apart, or that 
the husband had remarried, and deserted and discarded his wife would 
not exclude the presumption, unless there was proof of non-access to 
her (,a) evidence as to which must be cogent and almost irresistible/ 1 ®' 
Such evidence was furnished in the case wlit}re the w'ife had admittedly 
lived in open concubinage with another man and they both had acknow¬ 
ledged the children horn of them/' 1 ) 

628. The same presumption in favour of legitimacy continues for 
a period of 280 days after dissolution of the marriage by death or divorce. 
Considered as a rule of limitation the day of death or dissolution would 
1 robably be excluded. 


(4) Banbury Peerage ease, t Sitn and 
St. 153; Cope v Cope, 1 M & Rot) 275 
Bury v. Philpot 2 My. & K 349 

(5) Narendra v Ram Gohind, 29 (' 
111 (125) 1’. C 

(6) 2 Taylor Med. Jur. (14th PM.) p. 
265. 

(7) S. ante : Gliasaffar Ali v. Kaniz 
Fatema, 11 C L J. 649, P. C; Manji 
Lai v. Chandrabati 38 C. 700 P. C. 

(8) Umra v. Mhd Ifayat, (1907) F. 

K. 79 , 


* 9 ) Moons v. Davies, 3 C. &. P. 21 
Cope v. Cope, 5 C & P. 604; II 'right 
Moldyate, 3 C. & K 158. 

(10) S. 112, Ev. Act. (I of 1872); 
Bhima v. Dulappa, 7 Horn. L. K. 95. 

(11) Rozano v Ingles, 18 R 468. 

(12) C. F R v. Mansfield, w Q. B 


( 13 ) Bosvile v. Attorney-General, 12 
P. I). 177 . 

(14) Bahadur Singh v. Viru, (1906) P. 

R. 28. 
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629. But apart from presumption, legitimacy may be the subject 

Proof Aliunde. °* direct proof, though where one can rest his case 

on so conclusive a presumption it would be not 
only supererogatory, but at times risky, to attempt it. 

630. Other Preeumptions.—Resides the conclusive presumption in 

favour of legitimacy, others may arise from circumstances the strength 
of which must naturally vary in each case. So in a case of disputed 
legitimacy of the plaintiff on the ground that there could be no legal mar¬ 
riage between his mother who was alleged but not proved to be a dancing 
girl attached to a Pagoda, and his father who was a Zemindar it was found 
that both were, however, Shudras belonging to different castes between 
whom inter-marriage was uncommon and its legality doubtful The evi¬ 
dence on both sides was con Hiding, and that adduced by the plaintiff as 
to how his mother (co-plaintiff and his next friend in the case) was marri¬ 
ed to the Zemindar false. But their Lordships held that the evidence 
failing, the presumption remained: “ The legal presumption in favour 

of a child born in his father’s house of a mother lodged, and apparently 
treated, as a wife, treated as a legitimate child by his father, and whose 
legitimacy is disputed after the father’s death, is one safe and proper to 
be made; and the opposing case should be put to strict proof.”* 15 * The 
plaintiff’s claim was, consequently, decreed. 

In the case of disputed legitimacy it is the child and not its mother 
that possesses the “ legal character ’’ referred to in S. 42 of the Specific 
Relief Act to obtain a declaration as therein provided.*" 5 * 

33 . Every child, whether legitimate or illegitimate, pos¬ 
sesses the right of maintenance against its 
mSi. ri,hto ' father or his estate; Provided that in a 
family subject to the Bengal School, such 
right, in the case of an illegitimate child, ceases upon its 
attaining majority. 

Synopsis. 

(1) Children’s Right of Main- (632). 

tcnance (631). (3) Claim of Illegitimate Clnl- 

(2) Amount of Maintenance dren (633). 

631. Analogous Law.—The children’s right of maintenance against 
their father is supported bj the jus naturale and is recognized in all sys¬ 
tems of law. It underlies S. 488 of the Code of Criminal Procedure, which 
prescribes a summary remedy for the maintenance of wives and child- 
len limited to a monthly allowance not exceeding Rs. 50. The common 
law right here declared is independent of that section and may be en¬ 
forced by suit. In the case of legitimate issue the right is lifelong, but 
both the Mitakshara and the Dayabhag qualify it in the case of illegiti¬ 
mate issue, the former by continued service and obedience to the head 
ot the family, the latter by his age and capacity to earn his own livelihood.* 1 ** 


(tS) Ramamani v. Kulanthai, 14 M. I (l6) Latifan v. Moorti, C. W. N. 
A- 346 (365, 366) 171. 

(17) Ananthaya v. Vishnu, 17-M jGo. 
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According to Yadnavalhya the illegitimate child of a regenerate father is 
entitled to maintenance not as a matter of consideration, nor as a provision 
against starvation and vagrancy, but as a matter of right and in recognition 
of his status as a member of his father’s family and by reason of his exclu¬ 
sion from inheritance. As in the case of females of the family or of 
disqualified heirs, an illegitimate son is entitled to maintenance as long as 
he lives, and he possesses such right independent of his earnings, though 
they cannot be ignored in fixing his maintenance. Rut though the claim 
while it lasts may be charged upon the inheritance it still remains a purely 
personal claim and is not a heritable right/' 8 ) It is not settled that the 
right of maintenance is independent of the mode of illegitimacy, so that 
the child whether born of a permanent mistress or a concubine is equally 
entitled to it/"d The right of the child cannot lx? affected by reason of 
the fact that it was the issue of an adulterous intercourse/-’") 


632. The amount of maintenance depends upon circumstances. Tt 

must bear some relation to the position and property 
tenance' 11 °* Ma,n ' of the father but an illegitimate son cannot claim a 
esi«E!4,e. share therein in the guise of maintenance/'") In one 

case the Court decreed it at Rs. 25 per mensem but the value of the estate 
did not enter into its calculation, and it was treated merely as a compassion 
ate allowance/- 1 -’) In another case the person entitled to maintenance 
was in possession of the inheritance, the income from which yielded only 
Rs. 150 pei annum which was found insufficient to maintain the claimant. 
The heir asserted his right to possession of the estate which the Court 
decreed but burdened it with the payment of that amount though it repre¬ 
sented the entire profit received there froni/-’->) 

633. It has been held in a case that the common law right of mainten¬ 
ance is only available to an illegitimate son and not to an illegitimate daughter 
whose case is not supported by any text/ 2 ') 


[For a further discussim 


■ Chapter VII on “ Maintenance,” post .J 


(18) Roshan Singh v. Haitianf Singh, 

22 191 (198) P. C. 

(19) Chouturya v. Sahah Purhulad, 7 
M. 1 . A. 18 (50, 52), followed in Roshan 
Singh v. llalwant Singh, 22 A 101 (197) 
P. C. affirming Bahvant Singh Roshan 
Singh 18 A. 25. 

(20) Rahi v. Govinda, 1. B. 97; Subra- 
manya v. Vein, 20 M. L. J. 350, 5 I. C 
919; Muttusamy v. V enkatasivara, 12 M. 
J. A. 203; Venkatachella v. Parvatham, 


8 At. If. t. R. 134; Kuppa v. Smgaravelu, 
8 M- 3^5 (327); Virarainurthi 

Smgaravelu, 1 M 306. 

( 21 ) Gopalasami v Arunarhelam, 27 
M. 32 . 

(2 2) lb., p. 37. 

(23) Qomrao v. Mankoonwer, 2 N. W. 
P. H C. R. 136. 

(24) Bhayalal v. Churgman, 9 C. P. L. 
R. 38. 



CHAPTER V 


Adoption. 

634. Topical Introduction.—It has already been seen that the adop¬ 
tion of children is not an institution peculiar to Hinduism, hut owes its origin 
to the social communism peculiar to the primitive races. All the European 
races have outlived that stage. In India it has become stereotyped as an 
integral part of the Hindu personal law. In early times children irrespect¬ 
ive of their sex were taken >n adoption, and this is recommended by Nand 
Pandit who commends the adoption of daughters as equally conducive to 
spiritual efficacy since both the gift of a daughter in marriage^s) and the 
birth of a son to her are spiritually meritorious acts/ 1 ) and children of 
both sexes are necessary to free one from the torments of hell/ 4 * This 
special pleading to bring into vogue an old custom which had long since 
fallen into desuetude does not appear to have appealed to the populace, 
and though the adoption of a daughter is not altogether unknown, 1 it is 
now as dead as the lVxlo amongst all classes of Hindus, except the dancing 
girls amongst whom it is still common. 

Leaving this out of account for the present, the adoption as now 
practised is the adoption af a son. 

34 . (1) Adoption is a formal recognition of a person as 

the son of another. 

Adoption defined. 

(2) No adoption is valid unless it is 
made in conformity with law. 

( 3 ) Any Hindu, not having a son, grandson, or a great- 
grandson alive at the time of adoption, may adopt a son to 
himself and his wife or widow may with his consent do the 
same. 


Synopsis. 

(1) Texts on Adoption (6.15). (3) Who may Adopt (637). 

(2) What is an Adopted son (4) Adoption by Minor (638- 

(636). 639). 

63b. Analogous Law.—The law of adoption is supported by the 
following texts:— 

Yejur Veda.—■'* A Brahmin on being horn becomes a debtor in three obligations: 
to the Rishis (who arc propounders of the sacred books) for studentship (to 


(25) Dat mim. VII-i, 16 (3) Nozvab Ray v. Bhugbutte, 6 B. L. 

(1) lb., VII 16 18. R. 5: Nursing v. B hut tan Lai, W. R 

(2) lb., VII-3. (Gap. No. 194) 


H. C .—23 
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study the same); to the gods, for sacrifices; to the ancestors, for progeny; he is 
free from the debts who has son, who has performed sacrifices, and who has 
studied the Vedas.”(t) 

Manu— “A son equal in caste and affectionately disposed whom his mother 
or father or both gi\e, accompanied by the pouring of water, at a time of calamity, 
is known as the Datlrim (Dattak) son. He is considered as a son made or adopted, 
whom a man takes as his own son, the lmy being equal in class, endued with filial 
virtues, acquainted with the merit of performing obsequies to his adopter, and 
with the sin of onuttmg them ”ts) 

Manu (cited in Dattak Miniansa) “By a soilless person, should an> descrip¬ 
tion of a son be anxiously made lor the sake of funeral oblations libations of 
water, and obsequial ntes as well as for the celebrity of name” 

VashUth. —"If the father sees the face of the living son on birth, he transfers 
the debt to the son, and attains immortality. It has been revealed that endless 
.lie the hea\enly regions for those having male issue, but there is no heavenly 
legion for a soilless man 

“He who has in son may appoint his daughter in this manner to raise 
tit) a son for him saying: ‘The male child who shall be born front her in wedlock 
shall be mine for the purpose of performing my obsequies ’”('■) 

Atri. —" By a soilless person only, should always a substitute of a son be 
anxiously made for the sake of funeral oblations libations of water and obsequial 
lilts if ihc father sees the face of a living son after birth he transfers the 
debts to him, and attains immortality As soon as a son is born the father becomes 
absolved from the debts to ancestors; on that day he acquires purity, since the 
son saves him from the infernal regions,”< 7 ) 

636. What is an Adopted Son?—An adopted son is a creature of 
the law. He is spoken of as a secondary, subsidiary or a substituted son. 
TIis affiliation is stated to be an imitation of nature. TIis necessity arose 
from secular motive. His continuance has been assured by an assumed 
spiritual benefit he is supposed to confer upon his adoptive father, and 
bis ancestors. But even persons, e.g., the Jains, who do not believe in 
a hereafter, practise adoption. The fact that other sons whose spiritual 
efficacy was as great, if not greater, have become obsolete, and the adopted 
son remains, suggests that its raison d’etre must be “ the ordinary human 
desire for perpetuation of family properties and names.”f R) This was 
stated by Manu himself in a passage already quoted. 

But according to the sacred precepts the adoption of a son bv a soilless 
man is a matter of religious necessity, but it does not mean that it is, 
therefore, necessarily a matter of legal obligation. All that it means is 
that adoption is commendable to one who has no present issue. 

637. Who may Adopt?—-In the matter of adoption the Indian 

Minority of Adop- Majority Act is inapplicable. Consequently, there 

ter - is no statutory bar as regards the age of adoption, 

and since the only direct provisions of Hindu Law fixes the age of minority, 
in the sixteenth year (,o) it follows that a person below that age cannot 
adopt. But since the affiliation of a stranger calls for the exercise of 

(4) Ashtak VI, 3-10; Hang Vol. 1 (8) Sri Balusu v Sri Bain•iu, 22 M 

P- 1 79- 398 (414) P- C. S. C, 21 A. 4(io (477) 

(5) IX-168, |fi() P. C. 

(6) IX-127. (9) lb ; contra in Kajetidro y. Saroda 

(7) Cal. F.d, Vol. 1, p. 17, cited in Snonduree, 15 \V. R. 548. 

Mandlikc’s H. L., p. 458, F.-N. (2). (10) Manu, VIN72. 




Ss. 34 & 35. ] 


ADOPTION 


355 


discretion the Courts have laid down that no one who has not attained 
the age of discretion is coinjietent to make an adoption. 

638. The question then is what is an age of discretion. Tt would 
seem that in the absence of any specific rule of Hindu Law the statutory 
law of majority should guide the Courts as Courts administering the rules of 
justice, equity and good conscience. This the Courts have generally enjoined 
but on the subject of adoption they lv*ve held the attainment of 15 or 16 
years by a husband as a sufficient age “which according to the law pre¬ 
valent in llengal is to be regarded as the age of discretion.” 0 •' But this 
case was never intended to settle a general rule of Hindu majority, and 
if it has that effect, then a Hindu adopter would fare much worse than 
a Hindu transferor or testator, inasmuch as a boy of 16 might at the age 
of impressionable youth, moved perhaps by a feeling of religious piety, 
or unduly alarmed bv a passing ailment, commit an act for which he might 
heartily feel sorry when he foresees the consequence of it. Moreover 
tiie two ages of majority may, at times, lead to awkward results. Thus 
while a person below 18 may not execute an authority to adopt a son 
-.mce it is compulsorily registrable/'■*> he is competent to confer such 
authority verbally or by a Will, and what is more, make an adoption himself. 
In other words, he is a minor to delegate his authority to another, though 
not a minor to exercise it himself. 


639. The Legislature has made some provision for protecting such 
minors as are placed under a certificated guardian/'or the management 
of whose estate is assumed by the Court of Wards/' 1 2 3 4 ' but the Legislature 
should certainly protect other minors as well. As it is. it is left to the 
Court to decide whether the adopter in a given case had attained sufficient 
maturity of understanding to judge of the nature of his act and its conse¬ 
quences upon his natural heirs and after-born progeny/' 5 ' 

35. No one can adopt a son unless at the time of adop- 
Adopter must be tion lie had no living son, grandson, or 
Usueiess. great-grandson. 

Synopsis. 


(1) Adopter to be Issue/ess 

(640). 

(2) Historical Retrospect (641 ). 

(3) Simultaneous Adoptions 

(642). 

(4) Adoption by Person Having 

Disqualified Son (643- 
645). 


(5) Adoption by Jains (646). 

(6) Mahomedan Adoption (647). 

(7) Usaqe Prohibiting Adoption 

(648). 

(8) Invalidity of Adoption of one 

by Two Persons (649). 

(9) Motive Immaterial (650). 


(u) Rajendra v. Sarada Soondurce, 15 
U. R. 548, followed in Juituiona \ 
Bamasoondart, i C. 289 (295, 296) 

(12) Ss. 17 (3) and 35 (3) (ft) of 
the Registration Act (XVI of 1908). 


(13) The Guardians and Wards Act 
(VIII of 1890). 

(14) The Court of Wards Acts 

(15) Ramaehari v. Sarancati, ('920' 
M W N. 721, 60 I. C. 246 
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640. Analogous Law.—This condition is supported hy a text of 
Manu which runs as follows:— 

“ By a son, a man conquers worlds; hy the son’s son he enjoys immortality; 
and afterwards hy the son of a grandson, he reaches the solar abode.”*' 6 ) 

As all these relations are qualified to perform the obsequies/' 7 * the 
main object of adoption is thus attained and there is no necessity for 
adoption. 

The son in this section includes an adopted son, so that the adoption 
of a second son during the lifetime of the first adopted son is invalid/' 8 * 

641. lint this qualification is of a later growth. Tn ancient times a 

-ip son being properly necessary to strengthen the family, 

peet ,,lor,ca elro *‘ any person was entitled to acquire a son of which 
twelve modes of acquisition were recognized. The 
acquisition of all these sons was still customary up to a very recent age when 
the Mitakshara and the Dayabhag were written since they both recognize 
their status. The texts, however, discourage the affiliation of a substitute 
when the real son is in existence. Hut the texts have not the effect of illc- 
galizing such adoption, if made. Hut the growing public opinion, streng¬ 
thened bv changed environments discountenanced the appointment of a sub- 
situte son to the detriment of the legitimate issue. This is reflected by Nand 
Pandit who struggles to read a positive prohibition in the old texts, but 
even lie could not circumvent the Vedic legend of Vishwamitra’s adoption 
of Devarat even though he hail 100 sons of his own/"’* Importuned by 
his pupils to reconcile this precedent with his view that a man with a living 
son could not take another by adoption, and unable to explain it away, 
Nand Pandit reluctantly conceded that a man with a living issue might 
adopt, provided he took permission of his legitimate issue/ 20 * This was 
acceded to by Dcvand Hhatt, the author of Pattak Chandrika, the other 
recognized authority on adoption/ 21 * And this view was accepted bv 
Colebrooke as correct and is echoed in his Digest/ 22 * Then again, neither 
writer adverts to, or expressly prohibits the adoption of a second son in the 
presence of the first adopted son. The question was considered by the 
Privy Council, who decided against its validity; from which it, of course, 
follows a fortiori and was so regarded by their Lordships, that there could 
be no adoption when a legitimate son was alive/ 2 ** 

642. Two other questions remain. Can a man having two or more 
wives adopt as many sons as he has wives, and in any case, can he make two 
or more adoptions simultaneously? Gulab Shastri answers both these 
questions in the affirmative, adding, that it is not only legal but usual in 


(if>) IX-137, cited Datt Mim, Sees 

(17) Vishnu Puran, cited lb. Sees 
I-I 4 

(18) Shanti v. Phan Pen, 50 I. ('. 113. 
(ip) The Veda Aitreya Brahmana sci 

out in Satkar’s H. L. 181 

(20) See Datt Mim , Secs 1 12: “But, 
however, if you pertinaciously insist on 
the superior cogency even of the indica¬ 
tion of a revelation to a revelation re¬ 
corded from memory then we accede 
that a man, though possessed of male 
issue, may adopt another son with the 
sanction of such jsstiQ." 


(21) Datt. Chand. r 3-8 disposes of 
the other substituted sons hy citing 
Vrihaspati’s text “sons of many des¬ 
criptions who were made by ancient 
saints, cannot now he adopted by men 
hy reason of their deficiency of power.” 
—lb (Suth.), p toy 

(22) Dig, p. 303, cited in Rungama 
v Atchmna, 4 M. I. A 1, followed in 
Akhoy v. Kolaf>ahar, 12 C. 406 (462) 

(23) Rungama v. / Itchama , 4 \f. I. A. 
explained in A khoy v. Kalatahar, 12 C 
406 (412) P. C. 
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Bengal* 34 * He argues that the fiction of adoption should imitate nature. 
Hut the Courts, even in Bengal have answered both the questions in the 
negative, holding two simultaneous or successive adoptions equally invalid 
and unsupported by the text or usage/-’ 3 * And the questions are really 
ones for usage and not logic to answer. In any case, it is against the 
policy of law to favour the creation of artificial relations, and it would 
treat that as prohibited which is not expressly permitted. 

643. Since the primary purpose of adoption as now understood, is 

to provide for the adopter’s spiritual advancement 
^.* r ? 5?*!,, Dl *‘ by having some one legally qualified to perform his 

Presumably De*d° r obsequies; and since such qualification must be judged 

by Hindu Law which disqualifies a son who is im¬ 
potent, an idiot or insane,<‘1 blind, deaf, dumb, lame, congenitally suffering 
from leprosy or from any infirmity or disease which disqualifies him for 
inheritance, or one who has become a convert to an alien faith or has turned 
a hermit, sanyasi or a fakir/-’) and thereby snapped the natural tie by which 
lie was bound to his father, the latter may make an adoption as such dis¬ 
qualified son is as good as civilly dead to him. This is also the view' of 
Maud Pandit who argues that since subsidiary sons were neither entitled 
to perform the obsequies, nor share the inheritance, and participation in the 
obsequies and estate is the result of filial relation, a person who is impotent 
and the rest, merely hears the semblance of being a son, hut is of no use 
for either purpose/ 3 ) A son who has merely become a Dairagi who is not 
an ascetic docs not forfeit his religious efficacy/ 4 * In order to have that 
effect, the renunciation must lie complete with no legal possibility of return 
to civil life. Such is the case of an ascetic, sanyasi or a fakir who then form 
a brotherhood of their own and whose return even to their domestic life 
does not revive their lost right of inheritance/ 3 * There is, of course, 
nothing in the Caste Disabilities Removal Act*' 1 * to militate against this 
view, since the renunciation of wordly pursuits and wordly ties does not 
amount to his “renouncing or having lieen excluded from the communion 
of any religion, or being deprived of caste.”* 7 * 

644. l ; or the same reason a father whose son has disappeared for a 
lime, sufficiently long to raise the presumption of death, is set free to make 
an adoption. Such presumption will arise if he has not been heard of 
lor seven years by those who would naturally have heard of him if he 
had been alive/** 


(it) Adoption (2nd lid.), pp. 1X3 
1X4 

(25) Joy Chunder v. Bhyrub thunder 
(1849) S 1 ). A. 461; Sudanund v. Bono- 
mallee, 1 Marsh 317 

(1) Cf. Ran Biiai v. Jayat Pal, 18 f 
in (118) P. C. 

(2) Mahru v. Moti, (1875) P. R. 52. 

( 3 ) L>att. Mini., S. II-G2 (Suth.), p. 
31. To the same effect, 1 Strange H 
L, p. 77 ; Sarkar’s Adoption (2nd Ed.), 
PP- 195 , 196. 

(4) Teeluk Chunder v. Sham a Churn, 
1 W. R. 209; Jayannath v. Btdyaiiudna, 
10 W. R. 172: Khooderam v. Rookhtnce, 
15 W. R. 197. 


(5) Dayabhag, 5-14. 

(6) XXF of 1850 

(7) Contra Sarkar’s Adoption, (2nd 
Ed.), p. 197. 

(X) S 10X, Ev. Act. (I of 1872), as to 
the meaning of which sec In re Phene’s 
Trusts L. R. 5 Ch. 139 (144) ; Parmeshar 
v. Bishessar, 1 A. 53 F. B.; Mashar Ali 
v. Budh Singh, 7 A. 297; Pltarup v. 
Gobind 8 A. 614; Dhondu v. Ganesh, n 
B. 433; Ranyo v Mudyeppa. 32 B. 296 
(303) Contra in Janumajay v. Keshu- 
bial, 2 B. L. A. (A. C.) 134; Guru Pas 
v. Matilal, ft B. 1 .. K. (App.) 16, follow¬ 
ing the Hindu Law, are now superseded 
by the Evidence Act. 
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645. It has been said that in such a case the adoption is not valid 
unless it is proved that the son was dead at the date of the adoption/'** 
but presumption is one mode of proof where the son has not been heard 
of for seven years prior to the date of adoption. Of course, where tlu 
question of the date of death is material it must be proved and cannot be 
left to presumption, since presumption merely extends to death, and not 
to the date and time thereof. 

646. Jt has already been seen that Jains though forming a sect o f 

dissenters arc classed as Hindus (§§ 302-304). As 
Jain Adoption. such, they have the same right of adoption though 

their adoption is a purely secular institution/-* 0 * ami is free from many of 
the restrictions of orthodox Hinduism ( -'* The subject will have to be 
discussed in the sequel fS. 60). 

647. The JVIahomedan Law does not recognize adoption. In the 
case of converts from Hinduism, the ordinary presumption is that, as a 
necessary consequence of conversion the law of adoption recognized by 
Hindu Law and usage has been abandoned by them. If they still retain 
the right of adoption it must be by custom which must be proved; but 
such adoption could carry with it no right of inheritance unless it is a 
part of the custom which sanctions .adoption/- 1 -* 

648. Adoption may be prohibited by custom, but in this case if the 

parties are admittedly Hindus, adoption will be 
hiiATniH? r ° hl presumed to be i>ermissible till the contrary is 
established by custom/-* 3 * Hut if the family was 
one of non-Hindu origin, and had adopted only some of the customs of 
Hinduism, then it would be on it to prove that the custom of adoption 
was also the one adopted by it. Such was held to be the case of a Cooch 
Hihar family which had only become partially Hinduised and as to whom 
the custom of adoption was pleaded, but which the Privy Council held 
required to be proved like any other custom/-’ 4 * 

649. Two persons, even brothers, cannot take the same boy in adop 

One Adoption by { io " conjointly or consecutively. If they do, 

Two Persons. adoptions w'ould be invalid/-*** Kven as 

regards the adoption by two widows taking one boy 
in adoption to their husband, its legality depends upon local custom which 
justifies such adoption in Western India/'* but not elsewhere. 


650. The adopter’s motive influencing his adoption is wholly im 
Motive Immate- material, and does not affect its validity, even if it 
* iaL M be to defeat an alienation or disappoint an expectant 

heir - But > of course, an adoption cannot be made a cloak for defrauding 


09 ) Trc\. H. L., (2nd Ed.), 105. 

(20) Shea Singh v. Dakho, 1 A. 088 , 
P. C; Dhanrtij v. Soni Rat, 52, C. 4K2 
( 494 ) P Ashrafi Kuinvar v. Rub- 
chand. 30 A. 197. 

(21) Laklvmchand v. Galhi, 8 A. 319; 
tlornabh v. Mandil, 27 C. 379. 

( 22 ) Mhd Umar Khan \ Mhd 
Niazudtn, 39 0 . 418 (432) P. C. Hlahva 
v. Kanha, (1871) P. R. 12; Rachli Bui 
v. Hirbai, 35 If. 264. 

(23) Vandravan v. Manilal, 16 B. 470 


( 47 fl ) ; Vcrabhai v Rat Utraba 27 B 
49 -J ( 498 , 499 ) T. C; Bishnalh v. Ram- 
churn, (1850) S. ]). A. B. 20, followed 
in ramndra v. Rajesuar, n (\ 463 
(478) P. C. 

(24) Fanindra v. Rajesnar, u C. 463 
(47 8 ) P. 

(25) Raj Cuoinar v. liisscsur, 10 C. 
(hQb, 697). 


( 1 ) Indar Kumvar v Jai/>al, 15 
725 ( 74 b, 747 * P t; Narasnnha v. 

I’arlluuaralliy, 37 A[. 199 (j^o) P. C. 
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bona fide transferees who would be entitled to retain their property, or 
decreed restitution, if their title is attacked by the adopted son in collusion 
with the adopter. 

36 . Save as provided by any law for the time being in 

Who may adopt. f ° rCe ’ , lli,,dU h “ S th< = ri £ hl t<J ad °l >t » 

son provided— 

(a) he has attained the age of discretion; 

( b ) has no son, legitimate or adopted, or having a 

son the latter was married under the Special 
Marriage (Amendment) Act, 1923 , and has no 
other son, grandson or great grandson in the 
male line then living; 

(c) is possessed of sound mind; and 

( d ) is not suffering from any mental or physical 

disability which disqualifies him from inheri¬ 
tance. 

Explanation 1 .—The facts that the adopter is a bachelor 
or a widower, or that his wife is pregnant or opposes the adop¬ 
tion are immaterial to the validity of adoption. 

Explanation 2.—A son mentioned in clause ( d ) does not 
include a son who suffers from any of the disabilities which 
disqualifies him from inheritance. 

Illustrations. 


(a) A is a Government ward subject to an Act which prohibits A from 
adopting without the consent of the Local Government. A adopts The adoption is 
invalid unless consented to as provided in the Act. 

(ft) A11 eunuch registered under Act (XXY 1 I of 1871 ) is declared by S _>y 
thereof incapable of adopting a son. A cannot adopt. 

(c) .-I suffers from virulent lcpiosy which disqualifies him to inherit A cannot 
adopt. 

(d) A has turned a Sanyasi and so renounced the world A cannot adopt. 

(e) A has a son who is deaf and dumb, or suffers from any of the disabilities 
mentioned 111 ills (c) and (d). A can adopt. 

(/) A who has an adopted son li, adopts C. The adoption is invalid, for 
a Hindu cannot have two adopted sons at the same time. 

Synopsis. 


( 1 ) Capacity to Adopt ( 651 ). 

( 2 ) Simultaneous Adoptions In¬ 

valid ( 652 ). 

( 3 ) Adoption During Pregnancy 

of Wife ( 653 ). 

( 4 ) Degradation of Adopter 

( 654 ). 

( 5 ) Adoption by Lunatic ( 656 ). 

(6) Adoption by Bachelor or 


Widower ( 657 ). 

( 7 ) Adoption by Ascetic ( 658 ). 

(8) Adoption During Pollution 

( 659 ). 

( 9 ) .Ijjrivmciifs Against Adop¬ 

tion ( 660 ). 

( 10 ) Nephew and Daughter's Son 
No Par to Adoption 
( 661 ). 
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(10 Statutory Prohibition of (14) Text on Adoption by 

Adoption (662-663). Woman (666-667). 

(12) Assent of Wife Unnecessary (15) Working Rule Stated (668). 

(664). ' (16) Adoption by Person Dis- 

(13) Participation by One of the qualified to Inherit (669). 

Wives (665). 

’ 651. Adoption is a solemn act and alters the course of devolution of 
property. In effect it is even more far-reaching 
No Adoption With- than a will. There can, therefore, be no valid adop- 
°ut Discretion. t j on un ] esS| the adopter had obtained sufficient 

maturity of understanding and was otherwise in possession of his senses. 
While therefore, an idiot and a lunatic are not inherently incompetent to 
make an adoption, an adoption made by them may be set aside on the 
ground that they (lid not fully understand the nature of the act and of its 
effect upon their rights. So in setting aside the adoption and a will alleg¬ 
ed to have been made by a dying man almost continually insensible, though 
occasionally roused to consciousness by loud tones or pungent applications 
to his nostrils, but almost immediately afterwards relapsing into a state 
of insensibility with his mind quite inert, and instantly fatigued upon the 
slightest exertion, their Lordships observed: “How is it possible that a 
man in such a condition could be capable of any act requiring judgment and 
reflection, especially one to which no antecedent circumstances appear to 
have led, and for which the enfeebled and scarcely conscious mind was 
unprepared. In such a state as that described, even if the mind were 
passively awake to the suggestions made to it it would naturally cling to 

lepose, and yield, for the sake of it, to any external suggestion.If 

the law were to countenance acts of this description, |n:rformed at such 
a time and under such circumstances, without the clearest and most cogent 
evidence to establish their validity, relations and the managers would be 
encouraged to advance theii own private notions of what might be ad¬ 
visable to be done for the good of the family, and to ascribe acts to a 
dying man in which he would have liecn the merely passive instrument to 
prolong their own gain and authority.” 

These words are equally applicable to persons of immature intellect, 
and especially women, who are often imposed upon to adopt by persons 
who are less anxious for the repose of the adopter’s soul than for feather¬ 
ing their own nests. 

652. The existence of any of the relations specified in clause (b) of 
Cl. (b). Simultan- the section is a bar to an adoption, for every one of 

•out Adoption* Inva- them is an heir and is capable of conferring the 

ld * fullest spiritual benefit on the adopter. It does not 

make any difference in the rule if the person in existence is himself an 
adopted son.<4> For much the same reason the simultaneous adoption of 
two or more sons is invalid as to all This was laid down by the High 
Court of Calcutta in several cases, one of which has been affirmed by the 
Privy Council, who said: " The observation which appears to their Lord- 
ships to be the strongest against such an adoption as this being allowed 

(3) Maharaja of Kolhapur v. Sundar- Kishenpria, 6 B. S R. 219 
am 48 M. 1; Tayammal v. Sashachallia, (4) Bhujayonda v. Baba, 44 B 627 
10 M. I. A. 429 (434, 43s); Bullub v. 




s. 36 .] adoption 361 

by the Hindu Law, is that no authority and no text has been, or apparently 
can be produced showing that the Hindu Law allows it The entire 
absence of any authority in favour of such an adoption is an argument that 
the Hindu Law did not recognize it, and that it has really not been the 
practice amongst Hindus; for if such a practice had prevailed to any ap¬ 
preciable extent, some authorities would have been found on the sub- 
ject.” (s) Where a marriage with a sword or dagger is illegal, sons born 
of such alliance, though entitled to maintenance do not preclude an adop¬ 
tion, since adoption is presumed to confer the spiritual benetit only attained 
by the adoption of a legal son.< 5 6 * > Even where such marriages are 
customary but the sons are regarded as inferior and not competent to per- 
iorm the obsequies of their ancestors, their presence is no bar to adoption. 

653 . Though Hindu Law counts the birth of a child as from the 
Adoption During date of its conception/ 8 ’ there is no prohibition 

tha Pregnancy of against adoption by a person during the pregnancy 
Wif«. of his wife/ 9 * The right to adoption cannot be sus¬ 

pended upon so remote and contingent a possibility—and such contingencies 
may often occur, as not only the adopter’s hut his son’s, grandson's and 
great grandson’s wives may become pregnant. As Sargeant, C. J., observ¬ 
ed: “ It may doubtless be contended, that when the wife is in a state of 
pregnancy there may be a son in the womb at the moment of adoption; 
hut the possibility that the child in liter a may be a female, would if the 
power to adopt were to be deemed suspended b\ the mere fact of preg¬ 
nancy, always imperil, and in some cases seriously so, the. acquisition 
of those spiritual benefits which the rite of adoption is supposed to supply 
in default of a legitimate son.” 

654 . Hut though the apostacy of the son frees the father for adop- 

Where Ado ter t ’ on > his own apostacy or degradation from caste 

himself Degraded! * r does not disqualify him for adoption. In this he 

is protected by the Caste Disabilities Removal 
Act/ lo) Hut though a convert to Mahomedanisni or Christianity may 
nominally continue to possess his previous right of adoption, it will be a 
question, whether, by his abandonment of Hinduism, and acceptance of 
the doctrines of a new religion he has not abandoned the practice of adop¬ 
tion which only the religion he had abandoned allowed, but which his new 
religion does not. Moreover, since adoption is merely a means to the 
attainment of spiritual beatitude in accordance with the tenets of the Hindu 
religion, the renunciation of the religion would carry with it also a neces¬ 
sary inference that the convert had also abandoned a usage of that reli- 
gion.HO Rut this is a mere presumption. It does not preclude the 
possibility of adoption by a converted Mahomedan, and such customary 


(5) Monemotho Nath v. Onath Nath, 
Bourkc 189; Sidessur v. Doorga, lb., Jfto; 
Gyamndra v. Kalapahar, 9 C. 50, affirm¬ 
ed O. A. Akhoy Chunder v. Kalapahar, 
12 C. 406 (41a) P. C.; Doorga v. Surcn- 
dia, 12 C. 68, 0 . A. 19 C 513 P. C\. 
Mahesh v. Taruck, 20 C. 487. 

(6) Maharaja of Kolhapur v. Sun- 

daram, 48 M. I. (68) K. B. 


(7) Maharaja of Kqlhapur v. Sitnda- 
ram, 48 M. 1 (68) F. B. 

(8) Mit. 1 6-8-n; Tagore v. Tagore, 
18 W. R. 359 P. C. 

(9) Doulat v. Ramlal, 29 A. 310; 
Nagabhushanant v. Seshamma, 3 M. 180; 
Hantnant v. Hhimacharya, 12 B. 105. 

(10) XXI of 1850. 

(11) Machh Dai v. Hirbai, aj J8. 264 

( 265 )- 
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rights arc known to have persisted in the Punjab, (,J > where adoptions 
by converted Mahomedans are both customary and common, and some of 
whom even closely follow the Hindu rule that a widow cannot adopt 
without the authority of her husband. 

A person who has committed murder becomes degraded (ftitit) but 
is not disqualified from adopting a son. ( ' 4) 

655 The right of adoption is a surviving relic of an archaic insti- 
Cl. (c). NoAdop- lution which the Romans discarded over two 
tion. thousand years ago. It was apprehended that 

those who marry under the Special Marriage (Amendment) Act cannot 
be presumed to still cling to the superstition that their salvation in the 
next world was unattainable without the intervention of a fictitious son. 
'i his anachronism has, therefore, been removed by Statute in their case. 
If they wish to appoint an heir who should bear and carry on their name 
they are entitled to do so In a deed of appointment or by will; but such 
adoption will not in their case take the place of the master of their house¬ 
hold and appropriate all that they should desire to divide equitably 
amongst their relations. 

If a person so married is the son of an orthodox father the latter is 
free to make an adoption; but that adoption, does not affect his own 
share of the patnmom which he takes upon his marriage/"^ It has then 
merely the effect of destroying his own right of survivorship, which 
being a reciprocal right is as often as not a right of doubtful virtue. 

656 . So again lunacy is no bar to a person’s right of adoption, 
Cl. (c). Or u a provided the act is performed in a lucid interval. 

Lunatic. This he may do even though he had been ad¬ 

judged lunatic and a manager appointed for the custody of his person and 
die management ot lus estate And since a lunatic max adopt, his wife 
cannot adopt during his lifetime for him, since her right to adopt arises 
only on her husband’s death, and lunacy is not. death. 

657 . There is no express authority prohibiting the adoption by a 
Bachelor or a bachelor or a widower, and both are therefore 

Widower. competent to adopt. 


(12) Najibulla v Nadu, (1X81) P. R 
120; Umar liaksh v. Pluvida, (1X94) P 
R. 39; Nad a v. Nur Muhammad, (1X941 
P. R. 1*3; Kur /III v Matoaj Khan, 
(1900) P. R 2i \; Muhammad Ntacuddin 
v. Mhd Umar Khan, (1907) P K. 1: 
/itciim v I/amain Pa i, (1907) P W R 
77. 

(13) Abdul Rahman v liure Khan. 
(1911) P. R. 196; Kalin v. Nur Main, 
(1891) P. R. 104. 

(14) Vain in v. Krishna]!, 21 Rom L 
R. 427; 51 I C. 363. 

(15) S. 22, Special Marnage Art (111 
of 1X72 as amended by Act XXX of 

^16) S. 67, Lunacy Act (IV of 1912) , 


Amanchi v Amain hi 19 M L. T. 245, 
M I U 578. 

(17) Ramkmhna \. Laxmi Narayan, 
59 I. T. ( b ) 458. 

OX) Gunnppa \. Santana, (1839) R 
Scl R. 202; Gopal v. Narayan, 12 B. 
329; Chandrasckharuda \. Hrahntama, 4 
M. H. C. R. 270; Monemoiho Nath Dry 
v Oononthnath, 2 I. J. (N. S.) 24 (43). 

(19) Naijappa v Subha. 2 M H. C. R. 
3(17; Chandrasckarudu v. Ilrahiiianna, 4 
M. II C. R. 270; Gopal v Narayan, 12 
R. 329; contra Rhattacharie’s H. L. (3rd 
Kd.j 348: Sarkar’s Adoption (2nd F.d ) 
200, dnbitanlc; Somanath, in his Datt. 
Mini, cited per Strange, Maiuml of H. 
L., p. 61. 
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658 l’>ut a person who has permanently renounced the world and 
turned a hermit has no need for adoption, and he 
Ascetic or Sanyasi. is held to lie ineligible/ 0 But such ineligibility 
must arise from custom or the nature and purpose of 
the life affected. A mere change of status does not carry with it any 
disqualification to adopt as a matter of legal necessity. If any such did 
arise, it would be obnoxious to the provisions of the Caste Disabilities 
Removal Act. At any rate, there is no law to prevent a Crihast Cosari 
from making an adoption They are entitled to hold property and have 
now come to be regarded as a class by themselves following a secular 
occupation/ 0 It has been held that a father whose natural son has turned 
a fakir may make an adoption/ 3 ) 

859 . The validity of an adoption cannot be attacked on the ground 
that it was made during the period of ceremonial 
Adoption During impurity following the birth of a relative/-*) 
Pollution. 1 J b 

The question was raised and considered by the 
Madras High Court in which they said: “Pollution is only a bar to a 
religious act and renders religious ceremonies inefficacious, but a gift and 
acceptance are secular acts, and may, therefore, be supplemented by Datta 
llonm after the period of pollution/®) As, however, Datta Homa is not 
necessary in all cases, it follows that an adoption may he completed even 
during a jjeriod of pollution/ 6 ) And this seems to he essential since the 
services of a son, natural or adopted, are indespensable for the perfor¬ 
mance of the obsequial rites. Moreover, the Shastras provide for the 
vicarious performance of the ceremonies of adoption and the natural father 
lias heen held competent to delegate his authority to a relative, in case of 
his own sickness, to make the delivery/ 7 ) for otherwise the delay might 
imperil, and in some cases seriously so, the acquisition of those spiritual 
benefits which the rite of adoption is supposed to supply in default of a 
legitimate son. As observed in a Bombay case: “ A man in bad health or 
on his death bed, as in the present case, might not live till the child was 
born and yet, if the rule he as contended for the appellant, the suspension 


(1) Irka \ tin v/i, (1X74) P K. 15; 

in Mhalsa Bai v Vithoba, 7 B. II C. R. 
(Api>.) XXVI (XXXI), lhe validity of 
<111 adoption was challenged on the 
ground that the adopter had undergone 
the ceremony of “ Vibhut Vida ’ (» e , 

the father had assumed the role of a 
Lingayat ascetic), hut the Court held 
this not prosed and held that even if 
proved it did not amount to Sanyas or 
complete abandonment of worldly mat¬ 
ters. 

(2) Bulayir \. Dhoneytr, 5 Bom. L. 

(A) Moltun v. Mali, (1875) P. R. 5* 

(4) The period of pollution (mourn¬ 
ing) varies with the caste and closeness 
of relationship. The extreme period for 
Brahmins is 10 days, for Kshatriyas 12 
days, for Vaishyas lG days and for 
Shudras 30 days. But on the death of 
a man’s parent or a woman’s husband 


the period of pollution lasts for a whole 
year. 

(5) Santappyya v Ranayappayya iS 
M. 307 (308, 399), followed in .tsita v. 
Nirodi, 20 C W N got (908), 35 1 . (.'. 
127; Ranyanayakam ma v. /I hear Setti, 13 
M. 214 (222); pollution was incidcntally 
mentioned as an objection to adoption, 
but its effect was not considered, the 
adoption being set aside as having been 
brought about by coercion (sec lb p. 
224). So in Ramalinga v Sadasiva, 1 W. 
R. 25 P. C, pollution was pleaded as a 
bar, but the P C. found as a fact that 
the adoption had been made after the 
period of pollution which they observed 
extended to 16 days. 

(6) Thangaihanni v. Rauni, 5 M. 358. 

(7) Jamnabai v. Raychand. 7 B. 221 
(227, 228); I'ijiaram/ain v Lal-Batman, 
8 B. H C. R. 244 (257), and sec port 



364 


T1IE HINDU CODE 


[S. 3& 


must ipso facto take place in all cases during pregnancy; for we entirely 
agree with .the Madras High Court that it would be impossible to make the 
validity of an adoption dependent on knowledge or ignorance of the fact 
of pregnancy.”* 8 ) 

660 . An agreement not to make an adoption may be made by two 
undivided relatives, subject to the Mitakshara Law, 
Against Adoption.* * such as brothers, to preserve their right of sur¬ 
vivorship to one another, or it may be that one or 
of both of them prohibit their descendants to make an adoption. In the 
latter case, it is now settled that the father cannot fetter his son’s right to 
adopt or legally stipulate that if he should adopt, the son so adopted should 
not inherit.*’) The privy Council, however, refrained from considering its 
effect inter partes. Hut there can be no doubt that if adoption is favoured 
by law, and is indeed, an act, at least morally obligatory upon the sonless 
father, then such an agreement in restraint of acquiring an issue, would 
ordinarily be void and in any case, it could not shake the status of the 
adopted son, whatever consequences a breach of such agreement might entail 
inter partes. Hut this docs not of course, prevent a father who has, in 
Bengal, the unfettered power of disposal of his property, from devising his 
estate to his son on condition that he does not make an adoption before he 
attains the eighteenth year, up to which period he was to remain in charge 
of his testamentary guardians. Here the clause was upheld, not because 
there was any prohibition against adoption, but because the father had by 
inserting tbe clause merely postponed the Hindu age of minority for a 
period of two years. In other words, while the father could not alter the 
son’s general right of adoption, he was well within his right to guide and 
control his discretion.* 10 ) 


661 . The term “ son ” in the section means the natural son and in- 


Nephew and Daugh¬ 
ter’* Son No Bar to 
Adoption. 


eludes an adopted son. It does not include the 
fraternal nephew though he is declared by Manu to be 
a son of all his father’s brothers.* 1 ') Similarly, the 
existence of a daughter’s' son is no bar to adoption, 


though he is spoken of as equivalent to the son’s son. 


662 . 

Statutory 

hibition 

Adoption. 


The right of a ward of court to adopt is now the subject of 
express statutory enactments, which prohibit a 
A Tinat Government ward from making an adoption with- 
8 m out the previous or subsequent consent of the Local 
Government. The question in such a case is one 


of construction of the statutes concerned and the extent of their legality 
which should, however, be presumed.* 12 ) 


(8) Hammtnt v. Bhimacharya, 12 B. 

105. 

(0) Suriya v. Raja of Fittapur, y M. 
400 (503), (505) P *'•; Hurrosoondery 
v. Covear, 1 Fulton, 303, 1 I D. (O. S.) 

877. 

(10) Hurrosoondery v C oioar, 1 Ful¬ 
ton, 393 (39*)). 1 I- 1). (O. S.) 877 (879) 

(11) Manu “ 1 f amongst uterine bro¬ 
thers one becomes father of a son. 
Manu ordained that all the rest became 
fathers of male issue by that son.”—IX- 
182; Datt. Mim., II-29. 


(12) For provisions prohibiting adop¬ 
tion by a Government ward, see C. P. 
Court of Wards Act, S 32 (XXIV of 
1890) ; Beng. Act IX of 1879, S. Ri, read 
with Act, VII of 1912, S. 5; Mad Act 
I of 1902, S. 34; Jamoona v. Boma Soon- 
deri, 1 C. 289 (295) P, C.; Mad. Keg. 
V of 1804, S. 25; U. P. Act IV of 1912, 
S. 37; Punj. Act II of 1903, S. 15; Orissa, 
Beng, Act IX of 1879, S. hi; Bombay 
(Bom. Act I of 1903); Ajmcre (Keg. 1 
of 1888) seems to be a similar provision 
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663 . Eunuchs registered under the provisions of the Criminal Tribes 
Act (,3) are expressly precluded from adopting a son. They therefore 
forfeit by force of this statute any common law right they may have had 
to make an adoption. 

664 . It will be presently seen that the wife has no power to adopt 

t w# without the consent of her husband, but is the hus- 

UnnecMMry. W ‘ e band on his part bound to consult his wife before 

introducing a stranger into the family? An adop¬ 
tion being regarded as an imitation of nature, the wife logically could not 
be ignored. This argument was addressed to Nand Pandit who had no 
difficulty in answering it on the ground of the inferiority of women and 
the superiority of the husband/'* 1 who can validly adopt a son not only 
without consulting her but in spite of her opposition/'but she neverthe¬ 
less, if she is the sole wife, comes to be regarded as mother of the adopted 
son and her parents, as his maternal grand parents/' 61 


665 . St) while the wife does not count in the matter of adoption, and 
it makes no difference in her status if she is the 
But Where _One sole vv jf e> h er non-participation will, however, pre- 

cipatea. **' judice her right if she has a co-wife who had 

joined in the adoption. In that case the latter 
acquires the status of a mother and the former that of a stepmother, so 
that on the death of the adopted son, the former inherits to him to the ex¬ 
clusion of the latter/ 171 


666. Adoption by Woman. —The woman’s right of adoption is based 
upon the following express texts:— 


Vaahisth. —“Mali formed of uterine blood and \irile seed proceeds from his 
mother and his father (as an effect) from its cause. Therefore the father and 
the mother have power to give, to «cll, and to abandon their son.” 

"Let a woman neither give nor receive a son except with her husband’s per¬ 
mission ”<«*) 


Baudhayan. —" Men, formed of virile seed ami uterine blood proceeds from his 
mother and father as an effect from its cause.” 

“ 3- Therefore, the father and the mother have power to give, to abandon, 
or to sell their son.” 

" 6 . Let a woman neither give nor recehe a son except with the permission 
of her husband."(19) 

These texts are explained away by Nand Pandit who argues that 
since the permission of her husband is essential, it is the husband and not 
the wife, who adopts anti on his death since “ the assent of her husband 
is impossible ” the wife could not adopt. Then as to adoption with the 
consent of his kinsmen he thinks it would defeat the very purpose of 


(13) HI of 1911. 

(14) Datt. Mim., n-22 (Suth), p. 5; 
Annapurni v. Collector, 18 M. 277 (283), 
affirmed O. A. Sub uom Annapurni v. 
Forbes, 23 M. t P. C. 

(15) Naraitt v. Gopal, 18 O. C. 341; 33 
I. C. 31. 

(16) Datt. Mim., Sec. VI 50; Anna¬ 
purni, v. Collector, 18 M. 277 (283). 


(17) Annapurni v. Forbes, 23 M. 1 (9) 
P. C. following Kasheeshuree v. Greesh 
Chunder (1864) W. R. (Sup. Vol.) 71, 
dissenting from Macnaughten's view in 
his Prcl. Remarks to his H. L. pp. 12 


(18) Ch. XV-§§ 1-2, 5, 14 S B F.. 75. 

(19) Baudhayan Parisisht, Q. 7, Ch. 5, 
§§ 23, 6-14; S. B. E. 335. 
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adoption/-' 0 The argument is throughout sophistical, hut whatever might 
be the value of his argument, his views are unmislakeable against 
the woman’s adoption. Vachaspati Misra <J,) of the Mithila School supports 
the same opinion, but on the ground that a woman is incapable of perform¬ 
ing religious ceremony of adoption. According to him Vashisth and 
Haudhavan merely empowered the wife to become associated with her 
husband in the act of adoption. 

Devand lihatt author of the Dattak Giandriha does not appear to 
be so hostile to her claim. He even goes so far as to explain away the 
qualification as to the husband's assent by arguing that assent must be 
presumed from the absence of express prohibition.With this both 
Mitra Misra*-’’* and Nilkanth*-' 4 * agree. 

667 . Other writers proceed on lines of their own, so that there is 

ample authority afforded by the text for any view' one chooses to sup¬ 
port/-^) This conflict was noticed and passed in review by the Privy 
Council in a case in which they said: "All the schools accept as authori¬ 
tative the text (if Vashisth which says, ‘ Nor let a woman give or accept 
a son unless with the assent of her lord.’ Hut the Mithila School appa¬ 
rently takes this to mean that the assent of the husband must be given at 
the time of adoption, and therefore, that a widow cannot receive a son 
in adoption according to the Dattak form at all. The Hengal School 
interprets the text a» requiring an express permission given by the hus¬ 
band in his lifetime but capable of taking effect after his death, whilst the 
Mayukh and the Kaustubh, treatises which govern the Maratha School, 
explain the text away by saying that it applies only to an adoption made 
in the husband’s lifetime, and is not to be taken to restrict the widow’s 
power to do that which the general law prescribes as beneficial to her 
husband’s soul Thus upon a careful review of all these writers, it 

appears that the difference relates rather to what shall be taken to con¬ 
stitute, in cases of necessity, evidence of authority from the husband, than 
to the authority to adopt being independent of the husband.”* 1 * 

668. " The duty, therefore, of a European Judge, who is under the 
Working Rule obligation to administer Hindu Law, is not so much 

Stated. to inquire whether a disputed doctrine is fairly 

deducible from the earliest authorities, as to ascertain whether it has 
been received by the particular school which governs the district with 
which he has to deal, and has there been sanctioned by usage. For, 
under the Hindu system of law. clear proof of usage will outweigh the 
written text of the law.’’ 1 -* 


669 . The question whether a person suffering from mental and phy- 
. sical infirmities, c. {/., congenital blindness, deafness, 
tally Disquaimed'Vo dumbness, impotency, lameness, virulent leprosy, 

Inherit. idiocy, lunacy, disqualifying him from inheritance, 

forfeits his right of adoption is neither covered by 
authority noi by judicial precedent, though it is the subject of a direct text 


(jo) Datt Mim., Sec i, §§ 15-19: Halt 
C'h. seems to favour ihc woman’s right 
(Sec. 1, §§ 31, 32). 

(21) Vivad Chintamani (jip. 74, 75). 

(22) Datt Ch. 1, § 32. 

(23) Vira Mitroday, pp. 115-119. 


(24) Vyvhar Mayukh (Mandlik), p. 
57, § 17. 

(25) Sarkar’s Adoption (2nd Ed.) op 


224-227. 

(1) Collector of Madura v. Mootoo 
Ramalinpa, 12 M. I. A. 397 (435. 4,?7). 

(2) lb , p. 436. 
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which forbids them an adoption/' 0 * In a ease of disputed succession to a 
Mahant ultimately decided l»v the I’rivy Council, the plaintiff claimed to 
succeed to the Mulh properties as the chela of the deceased Mahant. The 
defence was that the Mahant was a leper and so disqualified to make a valid 
appointment of his successor. The High Court threw out his suit holding 
that the plaintiff had faded to prove that he had been appointed by the 
Mahant, and that the Mahant could nut have validly adopted him for he 
was suffering from leprosy. Mr. Mayne who supported this decree before 
the Privy Council conceded «>n the authority of decided cases /-' 1 > that only 
virulent leprosy would have disqualified the Mahant and that his leprosy was 
not of that type. As there was no evidence to prove that the deceased’s 
leprosy was of this type, the Privy Council reversed the decision of the 
High Court by merely reversing their finding that the plaintiff had failed 
to prove his appointment/-'* Put the fact that Mr. Mayne conceded and 
Sir R. Couch adopted this concession as the statement of sound law, in 
delivering the judgment of their Lordships, by observing that “ in order 
to disqualify from making an adoption the leprosy must be of a virulent 
form ” shows that this malady was treated by all concerned as a sufficient 
disqualification for adoption. If so, the other infirmities which occur in 
the same text would he equally a bar to adoption. In the case of Shudras, 
leprosy is no bar/-’- 1 * It is submitted, lhat neither leprosy nor any other 
infirmity is a legal bar to adoption because a leper still remains a Hindu 
and has a right to have his obsequies performed and his soul transferred 
to heavenly regions which he would not he able to do without adoption. 
If at all, adoption is to him a greater necessity, otherwise, since his 
sufferings of this life are due to the sins he had committed in his past 
life, if lie dies with his obsequial rites unperformed he would be exposed 
to even greater torments in the next life against which adoption is the 
only cure/-’ 4 * Moreover, the author of Datlakniiinansa commenting on 
the text of Yadnavalkya ( -’ c * on the right of the issue of disqualified per¬ 
sons, expressly contemplates adoptions by them/'* though the Mitakshara 
understands that text to forbid the adoption of other sons 

Itut P.abu Golap Shastri questions the correctness of the translation 
of the text, and rightly, for a reference to the original shows that what 
the commentator meant was that the specific mention of die . luras and 
Kshetraj sons by Yadnav.ilkya was intended ” to exclude other sons 
from inheritance ” on the principle of Express™ twins exchtdio altcriusS 3* 


(jo) Mit Il-X-to, ii; Datt. (.hand 
Vl-t-2 contra Sarkar’s Adoption (2nd 
Ed.) 1>P 202, 20j. 

(2t) slnaiita v Ramabai. i B It (. 
R. 5541 lanardhan v Gopal, 5 B. H. ( 
R. (A. C.) 145; Muthuvelayuda v Para- 
saktt, (1859-1862) Mad. S. 1 ) A. 248 
(22) Bhagaban v. Ram Praparna, 22 C. 
843 (858) !’. C. In Phoobuncssurec \ 
Gouree Pass, 11 W. R. 535, the plaintiff 
had admitted that the disability due to 
leprosy could he expiated by penance 
(citing Shama Charan Sircar’s Vyavash- 
ta Pharpan, 2nd Kd., p. 1010), which the 
two Courts below had found against the 


plaintiff. No further question was there¬ 
fore gone into. 

(23) Sukumari \ .Uianta. 28 C 168 

(24) Sarkar’s Adoption (2nd F.d.), p. 
202. 

(25) “ But their sons, whether legiti¬ 
mate, or the offspring of a wife by 3 
kinsman, are entitled lo allotments, if 
free from similar defects-Yad. 2 S 

141. 

(1) Patt. (. h, Sect. YI-§ 1 

(2) Mit., to, 10-K. See Suth Note 
to Patt Ch, p. 144. 

(3) Sarkar’s Adoption (2nd F.-’.), p 
202 . 
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37. A wife may adopt a son to her husband with his 

Adoption by wife. CXpl CSS COIlSeilt. 

Synopsis. 

(1) Adoption by Wife (670). (2) Joint Authority Invalid 


670. Adoption by a wife is supported by the text of Vashisth who 
allows it subject to the assent of her lord/ 4> Cases of such adoptions 
are rare. Such an adoption contemplates the absence of the husband, in 
which case, the wife exercises the authority within the limits set by her 
husband, and is, in effect, his agent for that purpose. The consent 
requisite is express, though it may be oral/®* but when given in a non¬ 
testamentary writing, it must be registered/ 6 ) And since the provisions 
o: the Registration Act are not controlled by Hindu Law, and are only 
subject to the Majority Act, and the Registrar has no option but to refuse 
registration of any such instrument if executed by a “ minor, an idiot or 
a lunatic," 0 ' it follows that a person under 18 years of age cannot validly 
convey his authority in writing, though he may do so by parol, a result 
which the law could never have contemplated, while extending its policy of 
laissce fairc to Hindus in the matter of adoption when enacting the Indian 
law of majority. 

Hut the law must remain in this unsatisfactory state till the 
Legislature intervenes to place it on a more logical footing. Where, of 
the two wives, the junior joins with her husband in adoption, she becomes 
the adoptive mother and is entitled to succeed to the adopted son in prefer¬ 
ence to the senior co-wife, who is assigned only the status of a step¬ 
mother (8) 


671. The authority given must be to the wife alone and not to her 
conjointly with another. Such authority, if given, 
valid”* Auorth,ty In " vitiates it altogether/*) Hut a person may while 
,,a ' s authorizing his wife to adopt provide that she 

should not adopt without consulting a person named, (,o) or even make the 
exercise of the power contingent upon the consent of other persons/") 

The subject of authority to adopt will he found more fully discussed 
in the sequel. 


(4) Naraxan v Nana, 7 B. IT t*. R 
(A. C.) 153. 

(5) Soondcr v. Gudodhur, 7 M. I. A. 
54. 

(6) S. 17 (3), Registration Act, (XVI 
of 1908); Somasmdara v. Uuraisami, 27 

M. 30. 

(7) lb., S. 35 (3) (b ); contra 12 C. 
W. N. cxxxviii, cannot be maintained. 


(8) Surendra v. Sailaja, 18 C. 385. 

(9) Beem Churn v. Heeralall I. j/(N. 
S.) 225; Amrito Lai v. Surnomoyee, 27 
C. 906 (1002) P. C.; Bal Ganyadhar Tilak 
v. Shrinivasa, 39 B. 441. 

(10) Anna[>urni v. Collector, 18 M 
277 (283). 

( 11 ) Amrito Lai v. Surttomoye, 27 C 
996 (1002, 1003) P. C 
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38. (1) The widow may adopt a son to her deceased hus- 
Adoption by hand with his express authority: 
wi ‘ ,ow ‘ Provided that, in places not subject to 

the Bengal and Benares schools, she may also adopt without 
such authority in accordance with the following rules:— 

(2) (a) In the Dravid country she may make an adoption 
after consulting thereon all her husband’s sapindas, and with 
the assent of all or the majority of them, thereto: provided 
that if only some of them assent to the adoption made, it will 
still be valid if it is proper and was made in the bona fide per¬ 
formance of a religious duty; 

(/>) Provided also, that where the family is joint, the con¬ 
sent of the father-in-law, and in his absence, of its managing 
member would be sufficient for an adoption, if made in their own 
lifetime. 

(3) (a) In the Mahrashtra, where the widow succeeds to 
her husband who died a separated member from his family, 
she may adopt without his consent which is presumed. 

( b ) But if her husband died a member of an undivided 
family then she may only adopt with the consent of his un¬ 
divided co-parceners, in which case in lieu of such consent the 
consent of persons mentioned in clause (2) ( b ) will be suffi¬ 
cient, and the provisions of clause ( 2 ) (a) mutatis mutandis 
shall then apply. 

Explanation 1.—The consent hereinbefore mentioned must 
be free and not one induced by fraud or corruption. 

Explanation 2.—W here the majority of co-parceners or 
sapindas as the case may be, have assented to an adoption, it 
will be presumed that their assent was bona fide. 

Exception 1.—A widow in Mithila can make no adoption 
to her husband with or without his consent. 

Exception 2.—In the Punjab, the validity of an adoption 
by a widow depends upon her compliance with the tribal and 
territorial custom. 

Synopsis. 

(M Adoption by Widow (672). (5) Difference of Opinion be- 

l2) Necessity for Consent (672- tween the Various Schools 

673). ‘ (677-678). 

(3) Whose Consent Necessary [ 6 ) Consent of Husband Ncces- 

(673-674). sary in Bengal and in 

(4) Adoption Discretionary Benares (679-680). 

(676). (7) Prohibition to Adopt (681- 

682). 


H. C.-24 
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( 8 ) Adoption by Bengal and (14) What is Valid Consent (703- 

Bcnarcs Widows (683). 704). 

(9) Adoption by Minor Female (15) Consent of Co-widow Un- 

(684-691). necessary (705). 

(10) Adoption by Dravid Woman (16) Consent Revocable (706). 

(692-695). (17) Divided Counsels. (707). 

(11) Father-in-law's Consent in (18) Motive Immaterial (708). 

Undivided Family (696). (19) The Punjab Adoptions 

(12) Manager’s Consent (697). (709). 

(13) Consent of Sopindas (698- (20) Adoption by Maharashtra 

702). Widow (710-714). 

(21) Customary Adoptions (715). 

672. Analogous Law. —The foundations <»f the woman’s right to 
adopt is the text of Vashisth’s already cited (§ 665). It makes her power 
subject to the assent of her lord. (,2> But latter usage has interpreted 
this text, giving rise to a diversity of views which have become more or 
less crystallised into fixed rules qualifying it Thus in Bombay if the 
hushand died separated from the family, his assent is presumed and the 
widow is empowered to make an adoption unrestricted by any of his 
relatives whose just expectations she might disappoint < IJ) But if he died 
in jointness, then her powet is limited, and she cannot adopt without the 
consent of her father-in-law during his lifetime/'-^ after whose death she 
must obtain the consent of aU her husband’s undivided co-parceners, or 
of the managing member of their family In Madras the widow can 
never adopt free from the control of a masculine mind, whether her hus¬ 
band died separated or not In either case, she must have been either 
possessed of the authority of the husband, or in its absence, she must 
act with the consent of her husband’s Sapindas She is bound to con¬ 
sult all, but for the validity of her adoption it is not necessary that all must 
concur in her act. If all or the majority do, then'her act becomes final, but 
if only some of them concur and the rest dissent, then the validity of 
her act is put to another test: was it proper and made in pursuance of 
a religious duty? The question in this case becomes one of fact to be 
decided on the circumstances of the family and a fair consideration of 
its expediency. 

673. But both the Bombay and the Madras schools agree that in an 
undivided family the consent of the father-in-law alone is sufficient. And 
to is that of the managing member of the family. If this is secured, the 
widow need not seek the assent of the other Sapindas. The managing 
member, must however have given his independent assent uninfluenced 
by f’-aud, misrepresentation or valuable consideration, though he is en¬ 
titled to stipulate that his own share should not be reduced by the adoption. 
But in either case the consent must be acted upon during the lifetime of 
the person consenting. 

(12 ) Mutsaddi Lai v. Kundun Lai 28 I. C. 343 . 

A- 377 P- C. (14) Ramji v . Ghaman (> B. 498 ; Dht- 

( 13 ) Collector of Madura v Moottoo bar v Gancsh ib 505 ; Vitlwba v Bapu 

Ramalinga, 12 M. I. A. 397 ( 436 ): Go{>al 15 B no; Ishwar v. Gajabai, 5 O. B. 

v Vishnu, 23 B. 250 ( 256 ); Malgauda 468 F. B. disliiiKiiishing contra in Yadao 
v. Babaji, 37 B. 107 ; Maharaja of Kolha- v. Namdeo 49 C. 1 P. C. 

Pur v. Sundaram, 48 M. i F B. ; ( 15 ) Lakshmi Bat v. Vishnu. 20 B. 

Harigir v. Anand, ( 1925 ) P. C 127 , 88 410 . 
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674. The Bengal*" 0 and Renares* ,7) schools understand Vashisth's 
text to imply the express authority of her husband and insist upon it, 
while in the Mithila countn the widow can, under no circumstances, adopt 
n son to her husband even with his express authority, though she mav 
adopt a son to herself in the Kritrim form * l8) but such adoption is not 
an adoption to her husband but to herself, and consequently, the adopted 
son does not succeed to any estate but her own/"*! In the Punjab adop 
lion is so entirely subject to tribal and territorial custom that it admit 5 
of no general statement. 

The question whether a remarried widow can take in adoption to 
her deceased husband has been raised in Bombay and decided in the 
negative.*- 0 ) 

675. The next few sections state the general rules and the discus¬ 
sion thereunder sets out their detailed import. 

376, But ,'dl schools Me agreed that whatever the nature of quali¬ 
fication upon her right, her power of adoption re¬ 
el. (i). Adoption mains discretionary in her. She is not bound to 
Discretionary. adopt unless she chooses to do so. But if she does 

adopt, then the “ assent of her lord,” which may 
be given either orally or in writing, must be strictly pursued. If, therefore 
the assent did not limit her as to time, she mav exercise the power at any 
time.*-') But the authority is. of course, personal to her. She cannot 
delegate, transmit or transfer it to another.*-’- 0 Nor can she abuse it 
for her own advantage. Tor if she enters into an agreement whereby she 
undertakes not to adopt in consideration of her getting some properties, 
the agreement is bad as opposed to public policy; since the authority 
to adopt is given to her not for herself but for her husband.* 23 ) 

The widow’s right to adopt does not depend upon her inheriting any 
property from her husband, and she may make an adoption though no 
property vests in her.*-’') 

677. All start by accepting the text of Yashisth as of unquestion¬ 
able authority. But the text is bald and merely provides that the wife 
must adopt with the “ assent of her lord.” YVhat is the meaning of 
‘ assent This is the sole question upon which there is divergence of 

views between the various schools, \ccordmg to some, the consent of 
Ihc husband is provided for because he is the natural guardian of the 
i\ife. Adoption affects the family and he consents for the family who 

(16) Bachoo v. Mankorebai 31 I}. 371 S R. 23 (27). 

P. C. (20) Pakirappa \. Saiitrcica, 23 Bom 

(17) Janki v. Sudaslu'o, 1 Bcng S. R. h. R. 482 

197; Solukhna v. Kamdolal, r Beng. S. (21) Collector of Tirhoot v. Huroper- 
R. 435; 6 I. D. (O. S ) 318 Tara Muiicc v. shad, 7 \\. R 500; Slnbo Koorcc v. 
Dernarayan, 3 Bcng. S. R. 516, 6 I. V). Joogun Singh, 8 W. R. 155. 

( 0 . S.) 1058. (22) Bamtindost v Tarinee, 7 M I 

(18) Contra Singh v. Mahtab Korn- 169 (190); Mutasadi Lai v. Kundan Lai, 
tear, 3 Agra 103; llaimun v. Guns beam, 28 A. 377 P. C.; Utna Sundari v. Sauro- 
5 W. R. Go P. C.; Pudum Singh (Ch no- binee, 7 C. 288. 

dhry), \ Kocr Oadcy Singh, 12 M. I. A (23) Jagannatha v. Kunja Behari, 25 

350; Tttlshi Rani v Behari Lai, 12 A M. L. J. 204, 49 T. C 929. 

328 . (24) Prat a p Singh v A gat Singh, 43 

(19) Sreenarain v. Bhya Jha, 2 Bci-g B. 778 P. C. 
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should have something to say in his absence. This too is admitted and 
its admission involves a further admission that if the husband had sepa¬ 
rated from the family the latter could then have neither the motive nor 
the right to control the wife’s adoption. This is the Bombay and Madras 
view. 


678. According to the Western or Bombay school, in the case of 
a separated husband, his consent is necessarily implied, and in the absen;e 
of a prohibition, must be presumed,while according to the Eastern 
or Benares and Bengal schools it cannot be presumed but must be ex¬ 
pressly given. (l * The Dravid (or Madras) school adopts an interme¬ 
diate course, between the stricter law of Bengal and the wider law of 
Bombay, by making an adoption by the widow dependent either, as else¬ 
where, upon the consent of the husband or in its absence, upon the 
concurrence of her husband’s Sapituias. 

679. But while this has been literally understood in Bengal and 

Benares, the other schools understand it merely to signify that the assent 
of a masculine mind is all that is required and it would be sufficient to vali¬ 
date a woman’s adoption, and it may be furnished not only by the husband, 
but by any of his kinsmen who are interested in him and in his estate 
Such assent is provided for to prevent a woman from making an im¬ 
proper adoption which is prejudicial to the family. Being condemned 
to a life-long tutelage, a widow was not intended to act independently of 
those who are her guardians. Consequently, when her husband was alive, 
his consent was sufficient. But on his death his guardianship ceasing, 

any consent given by him to a post mortem adoption became inopera¬ 

tive, except only in the case when he died separate from the family, in 
which case the widow being the heir, she took the estate independent of 
his kinsmen’s control. And as adoption was beneficial to his soul, he 
must be presumed to have consented to an act which was conducive to 
his spiritual advantage. Therefore, in such a case, in the absence of 
an express prohibition, consent is presumed. On this subject then, the 
Eastern and Western schools, take diametrically opposite view's. The 
one presumes prohibition and requires express consent; the other presumes 
consent, till any prohibition is proved. The Madras school presumes 

neither way, but stipulates for consent either of the husband or his 

bapindas. 

680. During his lifetime, as her natural guardian and protector, 
the father-in-law is the proper person to give the requisite consent.* 3 * 
But if he too is dead, then her husband’s joint co-parceners must accord 
their authority to an act which, however beneficial to her husband’s soul, 
is highly prejudicial to their temporal interests. But should they be 
unanimous, and what if some of them dissent? Should the majority 
favour the adoption? And is the managing member competent to autho¬ 
rize it? All these questions are natural, but cannot be answered in a 


(25) But this is only the later view. 
Lakshmi Bai v. Sarasvati Bai 2.1 B. eS' 1 
(795). Contra per Westropp. J. ( dissenU- 
ente), in Bayabai v. Bala, 7 B. H. C. R. 
(App.) 1, who held express authority 
necessary. 


(1) -sv. 

^ 5 )- 

(2) Collector of Madura v. Moottoo 
Ramoltnga, u M. 1 . A. 397 (435) ; Datto 
v. randurang, 32 B. 499. 

(3) Collector of Madura v. Moottoo 
Ramahnga, 12 M. I. A. 375. 
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general way as: “ It is not easy to lay down an indexible rule for the case 
i»i which no father-in-law is in existence. Every such case must de¬ 
pend upon the circumstances of the family. All that can be said is, that 
there should be such evidence of the assent of kinsmen, as suffices to show 
that the act is done by the widow in the proper and bona fide performance 
of a religious duty, and neither capriciously, nor from a corrupt 
motive.”**) In determining the sufficiency of the assent the Court will 
look to its propnety. If it was given from corrupt some motive, even 
though by the managing member, it will be insufficient; otherwise, probab 
!y, the consent of the managing member, should suffice.*** Her own 
motive for adoption is, however, irrelevant. She may, for instance, adopt 
with intent to defeat her co-widow’s share. 

681. Husband’s Prohibition to Adopt. —It will be observed that 
by the consensus of opinions fit' all schools the express permission of 
the husband entitles the widow everywhere to make an adoption. But 
his express prohibition is nowhere stated to lie necessary to destroy her 
light. If, therefore, by his words ami acts a prohibition might be reason 
ably inferred, then it amounts to such prohibition as will be sufficient 
in law to preclude an adoption by her. 'Phis was pointed out in the 
Ramnad case,* 4 5 6 7 ) in which their Lordships observed: “Inasmuch as the 
authorities in favour of the widow’s power to adopt, with the assent 
of her husband’s kinsmen, proceed, in a great measure, upon the assump¬ 
tion that his assent to this meritorious act is to be implied, wherever he 
has not forbidden it, so the jxiw'er cannot be inferred when a prohibition 
by the husband either has been directly expressed by him, or can be 
reasonably deduced from his disposition of his property, or the existence 
of a direct line competent to the full performance of religious duties or 
from other circumstances of his family,” which afford no plea for a 
supersession of heirs on the ground of religious obligation to adopt a son 
in order to complete, or fulfil, defective religious rites. * s ) 

682. The prohibition to adopt may be expressed or implied and mav 
equally be inferred from other facts inconsistent with a sanction. So 
where the husbnd at the point of death positivcl)' refused to adopt a son, 
and died without retracting his refusal, the Court considered it necessarily 
to carry with it an implied prohibition to the wife to do what he himself 
had deliberately refused to do.* 1 *) So where the w'ife had misbehaved 
and had been for 30 years living apart from her husband, who had desert¬ 
ed her and married three other wives in succession, adopted a son with 
the consent of her husband’s brother, the Court held that the presumed 
authority in a normal case was more than rebutted by those facts which 
justified a finding of prohibition to her to adopt whereupon the 
consent of his brother to the adoption became irrelevant.* 10 ) So where 
a testator by his will provided for the contingency of his having a son 
in these words, viz., “ If by divine favour I have child of the male sex,” 


(4) Vcllanki v. Venkata, 1 M 174 
(190) P. C. 

(5) Ganesa v Gofala, 2 M. .270 P C 

(6) Bhimaiea v. S.myaiea, 22 B. 2>Xv 

(7) Collator of Madura v. Moot too 
Ramalinya, 12 M. I. A. 397 (443) 

(8) lb , p. 443- 


(9) Bayabai v. Bala, 7 B. H. C. R 
(App.) 1 (xix-xx) dissented from in 
Sitabai v Gorind Rao, 51 C 217 (220, 
221). 

(10) Dyanoba v. Radhabai, (1894) B. 
P. J. 22. 
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these words were construed to mean only a natural son and were not 
sufficient to confer an authority to adopt. (, ») The terms of a will or 
other disposition of property hv the husband might imply a prohibition/'-’) 

It has alrc.uh been stated, that such prohibition is legally pre¬ 
sumed both under the Bengal and Benares systems of law, while under 
the other two systems, there is equally a presumed permission in favour 
of adoption. The burden of proving permission in the one case lies upon 
the widow, while the burden of proving prohibition in the other case lies 
upon those who dispute her presumed authority. 

683. The view that the widow, subject to the Bengaland Benares 
school/ 1 -*) cannot adopt without the express authori- 
Adoption by Ben- jy G f j ier husband is supported by the highest autho- 

WidowsT Binare ‘ rities/'s) In Bengal the question was settled as far 

back as 1811, when the Bandits consulted opined 
that the widow was competent to adopt with the authority of her husband 
which may be provisional as, if he had a son then alive, the husband 

might direct that in the event of his death, the widow was at liberty to 

adopt/* 6 ) Such authouty might be verbal or in writing/'") As regards 
Benares, a similar question put to the Pandits in 1816 elicited the reply 
that though the authority of the widow to adopt without the authority of 
her husband was admitted bj I'ir Mitmdai and Samskar Knuslubh, their 
authority was overruled by that of the Dattak Mhmmsa which required his 
authority/ , ' ,) The authority of her "lord” could not, the Pandits added, 
mean or be replaced by the authority of his kindred/ 1 '') The same opinion 
was expressed as regards the Dattak adoption in Bihar, and on the same 
grounds/-* 0 ) In all these cases the permission is assumed to be express 
and not merely implied. That is how lhe> have been understood by the 

Calcutta High Court/-**) It has already been stated that the written 

authority of her husband releases her power, which the widow may then 
exercise or not at her discretion, and unless her authority is limitted, as 
to time, there is no limitation to its exercise/-’-) 


(11) Shiyalt v. CalvJ, 21 M L T. jis; 
37 I. C. 404. 

(12) Malyanda v liabafi, 37 li 107 

(13) Salukhna v. Pattde, (1811) 1 S 
1). A. B. 433 6 I. D (O. S ) 318 (3207 ; 
Tara Mum v Dernarayan, < 1824) 3 S 

D. A. B. 517. 6 I- 1 ). (O. S.) 105*. 

(14) Shumshere (Raja) \ Ihlraj 
Komvur, (1816) B. S D A. 216, b I. 11 
(O. S.) 523; Haimumhull (Pa/a) \ 
Ghunshcam, 5 \V. R. 69 P Pud a in 
Singh (Choivdhry) v hoer Oodey Singh, 
12 M. I. A. 350; I ulslu Ram v Pehan 
Lull, 12 A. 328. 

(15) Solukhua v. Pattde, (1811) 1 S 
]). A. B. 433, b I. L) (O. S.) 318 (320) 

(16) Tara Mutiee \. Dcvnarayan, 3 
Bcng. S. R. 516, j I Jf. (O. S) 1058; 
in Janki v. Rai, (1807) Bcng. S R. 783, 
6 I. D. (O. S.) 198, the necessity for 


authority was admitted though the i lie 
produced was found forged. 

(t7) In 7 «i Ram \. Musan, (1830) S 
D. A. B. 36, J U (O. H.) 336 (34O 
there is a note that “the necessity of the 
husband's permission to legalize the 
widow's adoption in Bengal is established 
h> many printed cases.” 

(18) Shaueshcrc (Raja) v. Dilra / Kun- 
w ar , ( 1816) 2 S. 1 ). A. B. 21C, 6 (. If 
(O S) 523 (523) (a Gorakhpur c-iae). 

(19) lb, p. 526. 

(20) Jai Ram v Musan, (1830) S. * > 
A B. 3, 7 1 I) (O. S ) 336 (340). 

(21) l.ala Parbltu Lai v. Mylnc, 14 ('. 
401 (415. 416). 

(22) Hamuudoss v. / arinee, 7 At. I 
A. 169 (190); Mutasaddi Lai v. Kundan 
Lai. 28 A 377 P. , Unto Sundari v. 
Sornobince, 7 C. 288. 
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684. Adoption by a Minor Female.—The Indian Majority Act saves 
a Hindu as regards marriage, dower, and adoption* 2 ** which means that 
in these matters the Hindu Law remains unaffected by that Act. The 
question, therefore, arises as to the age of majority of a Hindu female. 
The Smritis prescribe an age of majority for a male to be the 15th* 24 * or 
the 16th yearns) which may mean either the commencement or completion 
of that year/ 1 * This has been assumed to be the age of majority also 
for a Hindu female in a case in which it has been held that no Hindu 
minor can make any adoption before the completion of her 15th year/ 2 * 
But this assumption would appear to be unjustifiable, since while the 
Smiritis have of necessity to prescribe an age of adolescence for males, 
after which they have to enter upon their pre-ordained duties, there is 
no necessity to prescribe the same or any age for the majority of women, 
who. according to the oft-repeated text, are condemned to life-long de¬ 
pendence upon men/*) ami who, therefore, never in the eye of the law, 
attain the age of discretion in the same way as men. 

685. There being then a pauciti of express texts prescribing an age. 
of majority for women, the only view possible is that the age of discretion 
for women must be deemed to be the same age as is prescribed by the 
Indian Majority Act, not proprio viqorc, but as embodying the rule of 
justice, equity and good conscience. In this view a woman on completion 
of her 18th year may validly make an adoption, though even then there 
must be some evidence that she had done so after taking independent 
advice, and realizing the nature of her act and its effect upon her own 
rights. The necessity for such independent advice will be greater if she is 
a young pardanashin woman leading a secluded life, who is ignorant/ and 
had taken no part in the business of her husband. 

686. If the adopter was below 18 then her tender years would be 
her best protection, and no Court would drive her to the logical consequence 
of her act unless it is convinced that she had acted of her own free will 
with due advertence to the sacrifice she was making in letting a stranger 
into her family/ 4 * In one case, however an adoption by a widow aged 
15 was upheld on the ground that she had obtained sufficient maturity of 
understanding to comprehend the nature and effect of the act/** But such 
infant prodigies are rare, for numerous cases will be found to engage 
the Courts when grown up women are found to adopt in haste and to 
lament at leisure, often invoking the intervention of the Court to relieve 
them from their ill-advised act. 

(23) Act, IX of 1875, S. 2 (2) Sattiraju v. Venkatasvami, 40 XI 

( 24 ) Madhu Sudan v. Debiyobinda 1 925 . 

B. L. R. 49 l‘\ B.; Motlwormohun \. (3) Manu, IX-3; V-148; Yadnavalkya, 

Soorendra, 1 C. 108 (114) F. B ; Sutti I-85. 

raju v. Vcnkataswaim, 40 M. 925 (929) (4) Seshayyar \. Sarasicali, (1920) M. 

(25) Manu, VIII-27. W. N. 721; Ramachan v. Saraswati, 

(1) But in Verabhai \. Rai Htraba 27 (1920) At. \V. N. 721, 60 I. C. 246; 

B. 492 P. C.; the Privy Council regarded Sluriujappa v. Kalava, 44 B. 327. 
a boy before completion of his iftth >ear (5) Rasappa v. Shidramappa , 44 B. 
as a minor e\en under Hindu Law. See 481. In another case an adoption by a 
lb., pp.4q6.499 (p. 496) for the S. J *s widow of 12J >ears was upheld, because 
opinion, affirmed by P. C. at p. 499. To it had long been acquiesced in; Aba- 
the same effect, Kixhori Lai v. Chunni'al. aymbai v. Raja ilalhua, (1927) M. W. 
31 A. 116 (127) P. C. N. 298. 
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687. Where a person claims to disinherit such a minor heir on the 
score of his adoption by her, the burden is upon him to shew not onlv 
that he had been duly and validly adopted, but that his adoptive mother 
had done so after mature reflexion and with the advice of her competent 
advisers. 

688. If her husband had charged her with the power to take a 
particular hov in adoption and she does so, her act would be intelligible, 
as in that case she was merely acting as the instrument of his will There 
is then no necessity for independent advice. Keven so, but to a less 
degree, would be an adoption made in pursuance ol a general power to 
adopt conferred by her deceased husband. Hut time in such cases is a 
material factor. If the widow had refrained from making an adoption 
for, say 10 or 20 years, some explanation may be due for the discharge of 
her delegated power. 

689. This is the trend of cases which may be now considered. In 
1866, Westropp J., had to consider the legal effect of an adoption by 
a Hindu widow aged 17, wife of one Kamakant, a I’rahman, who carried on 
business as shroff and died leaving an estate mostly comprising moveable 
property worth over four lakhs. It was pleaded that the adoption was 
with the authority of her husband but it was not proved. Its factum 
was however, established, whereupon the learned Judge observed: “ Not 
only was the appellant a Hindu female, whom the law only barely re¬ 
cognizes as sui juris, so careful does it require that the Court should be, 
in ascertaining that she has full knowledge of the nature and consequence 
of any acts affecting her legal rights, which she has been induced to 
perform -but she was only seventeen \ears of age at the time of the alleged 
adoption (as was admitted in the course of the argument), and she coul 1 
have had little more experience or knowledge of the world than a mere 
child. If she adopted, or assented to the adoption of the infant plaintiff at 
all, she manifestly did so at the suggestion of ihe lliahmans ( iumasthas 
and clerks who surrounded hei, ami who were the real actors on the 
occasion, and who were desirous to transler to their own hands, the 
control and management of Kamakant’s property and firm during the 
minority of the infant plaintiff. Looking at the effect of adoption upon 
the rights of a Hindu woman who succeeds to the property of her husband, 
we should expect clear evidence that she was fully informed of those 
rights, and of the effect of the act of adoption upon them -an act which 
reduces her from the position of complete and absolute mistress of her 
husband’s moveable properly, and tenant for life at least, of his immove¬ 
able property, to a mere right of maintenance. Hindu woman should be 
shielded from cajolery and undue influence with nearly all the jealous 
strictness with winch the rights ol a minor or other person not sui juris 
are watched—not an iota of which strictness should be abated in the 
instance of a widow just emerging from infancy, as was the case with the 
appellant at the time of the alleged adoption. Some relaxation of this 
strictness would, of course, be allowable in the case of a Hindu woman 
whose husband has directed that she should adopt. She is then under 
at least a moral duty to adopt, and the act of adoption by her is one 
which may justly be exacted. It is different in the case of a woman 
whose husband leaves no such direction, because the act is one in derogation 
of fier own right, and nut in obedience to any order of her husband ani 
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especially so in this case, in which the husband, from an anxiety to preserve 
his estate intact for his wife, has positively refused to adopt. If the con¬ 
science of the Court were satisfied that the widow voluntardy performed 
the ceremonies absolutely essential for adoption, and had been previously 
fully informed, first, of her rights, and secondly, that the effect of an 
adoption upon them must be wholly to divest her of those rights and to 
reduce her to a maintenance, it would be the duty of the Court to uphold 
the act of adoption. ,,(6) 

690. In another case one Ualkrishnan had adopted a son in whose 
favour he had executed a Will a few hours before his death, in the 
presence of his wife who participated in it. Malkrishnan was then in a 
dying condition and was barely conscious. (in his death his widow 
allowed the adopted son to perform the funeral rites of her deceased 
husband, and on the day after the adoption and the death, she affixed her 
mark to a petition addressed to the Collector informing him of the adop¬ 
tion and performance of the obsequies In the adopted son, and prajing 
for mutation in his favour. Moth the Courts in India found these facts 
proved, and decreed the son’s claim for possession of the estate against 
the widow, but the I’rivv Council reversed the decree holding that even 
if all these acts be proved against the widow', it did not prove that a legal 
adoption had been made. Their Lordships held that so far as regards the 
husband, he was insensible, and as both the adoption and the Will were 
not shown to lx* supported h\ antecedent circumstances, and there was 
nothing to show that the deceased, even though conscious, was possessed 
of a mind capable of judgment and rellection. Ins acts must be ignored 
as of no account. There then remained the act and conduct of the wife, 
as to whom they observed: "The appellant is a Hindu female. So long 
as she is acting without the guidance of a disinterested adviser her ac¬ 
quiescence in an alleged adoption or Will ought not to prejudice her. Tn 
such a case as the present, it was hardly to be expected that she would 
be capable of distinguishing between an adoption in fact, and a legal adop¬ 
tion, or between a Will in fact, and a valid Will."* 7 * In other words, in their 
Lordships’ view, it was incumbent u|>on those who relied upon the dual 
acts to shew not only that the wife had consented to them, but also that 
she was made aware of the effect of those acts upon her rights. These 
two cases were not cases of Mardanasluns whose helplessness is gieater, 
and in dealing with whom, a much higher degree of responsibility rests 
with those who rely upon acts imputed to them to the prejudice of their 
interest. < 8) 


691. Such cases bear no analogy to male adoptions by minors though 
they are equally entitled to protection. As previously remarked (§668), 
adoption to a Hindu is a religious necessity, and adoption, if otherwise 


valid, cannot be held invalid, merely l 
of a minor husband, or was made 

(0) Bayabai v. Bala, 7 1*. H. C. R 
(App.) i followed in Somast'kharaja v. 
Sibhadramaii 0 B. 524 

(7) Tayammaul v, -S.i.v/it holla, i >* I 
A. 42c) ; Kaiii/aiiayakamina \ .11- 

war, i,j M. 214 U’Ji). 


cause it was made with the authority 
y the minor himselfprovided he 

(X) Sail ad Husain \ li’asir Ali, ,?i 
A 45 t (462) P (\; Kali Baksli \ Ram 
Copal. V Xi (8y) P C 

(y) Raicndro \ Saroda Saondurte, If, 
\Y R 548; Jmnooiia \. Hama Soudan, 
1 C. _*Xy P t' ; Moiidakini v Adinatk, 
18 C. by (72). 
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had then attained the years of discretion,* 10 * that is to say, was in or had 
completed his sixteenth year. 

692. Adoption by a Dravid Woman. —As the whole law of adoption 
Genesis of the ^- v a ^ cma ' e been evolved out of a single sen- 

Dravid Rule. tence of Vashisth’s, so the whole of the Dravid view 

of that law is the outcome of a single sentence in 
Colebrooke’s Note on the Mitakshara,*") where he says that in some of 
the schools adoption is admitted to be valid “ if made by the widow with 
the assent of the husband’s kindred." This statement was repeated by 
Sir Thomas Strange in his Hindu Law*' 1 * in which he said, “ According 
to the doctrine of the Henares and Maharashtra schools prevailing in the 
Peninsula it (i.c , the husband’s assent) may be supplied by that of his 
kindred, her natural guardians.” The Privy Council quoted and accepted 
these opinions* 1 *) and held them to rellecl the current usage of the Dravid 
country also, supported to that extent !>v a collection of Sanskrit texts made 
for the purpose of the case before their Lordships*'-*) as well as by the 
opinions of the Pandits* 15 * and of the decided cases* ,r,) cited and discussed 
in the Court below.* 1 ?) 

693. The statement that in the absence of the husband's authority 
the widow could adopt, with the 11 assent of her husband’s kindred ” has 
thus been the foundation of all law relating to the subject of woman’s 
right to adopt m the Dravid c< untry, now to be examined. Thai 
Colebrooke’s statement is as vague as the text of Vashisth was admitted 
by the Privy Council* ,s) who said: ” It must, however be admitted 
that the doctrine is stated in the old treatises and even by Mr. Colebrooke, 
with a degree of vagueness that may occasion considerable difficulties 
and inconveniences m its practical application. The question who are the 
kinsmen whose assent will supply the want of positive authority from 
the deceased husband, is the first to suggest itself. Where the husband’3 
family is in the normal condition of a Hindu family— i.c, undivided—that 
question is of comparatively easy solution. In such a case the widow, 
under the law of all the Schools which admit this disputed power ot 
adoption, takes no interest in her husband’s share of the joint estate, 
except a right to maintenance. And though the father of the husband, 
if alive, might as the head of the family and the natural guardian of the 
widow, be competent by his sole assent to authorize an adoption by her. 
yet,- if there be no father, the consent of all the brothers, who, in defauh 
of adoption, would take the husband’s share, would probably be required, 
smee it would be unjust to allow the widow to defeat their interest by 
introducing a new co-parcener against their will. Where, however, a°. 


(10) Jumoona v. Hama Sundari, i C 
289 (29b) P. C, following Rejendro v 
Saroda Sounduree, 15 W It. 548 

(11) Ch. 1, Sec. XI,£9. 

(12) 1 Strange H. L,'p. 79 

(13) Collector of Madura v. Moolloo 
Ramalinya, 12 M. I A. 397 (432, 433). 

(14) Dattaka Mimatnsa of Vidyaranya 
swami, in which the widow is declared to 
possess the right to adopt with the autho¬ 
rity of her father-in-law etc.; cited fer 
(Uriam in Collector of Madura v. Muttu 


2 \f. II. C. R. 206 (221), O A 12 M 
I- A 397 ( 43 «)- 

(15) Sec them collected in the II. C 
judgment in Collector of Madura v 
Muttu, 2 M H. C R. 206, affirmed O. 12 
A M I A 307 . 

(16) Appanienger v. Alemaloo, (1858) 
D. A. M. 5, 6. 

(17) Collector of Madura v. Muttu 
2 M. H. C. R 206. 

(18) Collector of Madura v. Moottoj 
Ramalinga, 12 M. I. A. 397 (441. 442) 



S. 38. j 


ADOPTION* 


379 


in the present cases, the widow has taken by inheritance the separate 
estate of her husband, there is greater difficult) m laying down a rule.” 

694. “The power to adopt when not actually given by the husband 
can only be exercised when a foundation for it is laid in the otherwise 
neglected observance of religious duty, as understood by Hindus. Their 
Lordships do not think there is any ground for saying, that Ihe consent of 
every’ kinsman, however remote, is essential. The assent of kinsmen 
seems to be requirtd by reason of the presumed incapacity of women for 
independence, rather than the necessity of procuring the consent 
of all those whose possible and reversionary interest in the estate would be 
defeated by the adoption. Jn such a case, therefore, their Lordships 
think, that the consent of the father-in-law, to whom the law points as 
the natural guardian and ‘venerable protector ’ of the widow, would be 
sufficient. It is not easy to lay down an inflexible rule for the case in 
which no father-in-law is in existence. Every such case must depend 
upon the circumstances of the family. All that can be said is, that there 
should be such evidence of the assent of kinsmen as suffices to show, that 
the act is done by the widow in the pioper and bona fide performance of 
a religious duty and neither capriciously nor from a corrupt motive.” 

695. “The Dravid widow takes an intermediate place, between the 

Dnvid Widow’s Bengal and Benares schools on the one hand, and 

Power of Adoption" * the Maharashtra school on the other, inasmuch as 

her power to adopt depends either on the consent of 
her husband or on that of lus Sapindas. So far then as she may adopt 
with the express authority of her husband, her power is the same as in 
the Bengal and Benares schools. But so far as she may adopt without 
such authority but with the assent of her husband's Sapindas, she possesses 
an added power denied to her sisters subject to those two schools." 

“ This powxr she may invoke only if her husband has not prohibited 
an adoption. Tn fact no widow under any system can adopt in such a 
case, it is only when there is neither prohibition nor permission that 
it is possible for the Dravid and Maharashtra willows to exercise their 
power. As between them, the Dravid widow must seek the counsel 
and consent of her husband’s Sopiudas. This is equally necessary 
whether the family to which her husband belonged was joint or separate*, 
and consequently, the other interest affected by her adoption would be 
that of a co-parcener or a reversioner. Their consent she must ask 
for, and the consent of some of them she must get, otherwise, she 
cannot adopt at all.” 

696. “ But if her husband was a joint member of the family which 

remains joint on the date of sanction, then the 
Father-in-laws widow is allowed the alternative of seeking and 
Family obtaining only the consent of her husband’s father 

who as the head of the family and the natural 
guardian of the widow, is competent, by his sole assent to authorize 
an adoption by her.” (,9) 

(19) Collector of Madura \ Moottoo RamaUm/a, u M. I. A. 397 (441, 44 -A The 
L'atl. Mini, of Vidyaranyaswami explicity declares the authority of the “ father-in-law, 
etc,” to sanction the adoption.—See lb., p. 438. 
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697. Put if there be no father-in-law. by parity of reasoning, the 
consent of the managing member of the family 
Content of the should be equally sufficient. As the Privy Council 
Manager. observed: The requisite authority is, in the case 

of an undivided family, to be sought within that 
family. The joint and undivided family is the normal condition of 
Hindu society. An undivided Hindu joint family is ordinarily joint not 
only in estate, but in food and worship: therefore, not only the concerns 
of the joint property, but whatever relates to their commensality and 
their religious duties and observances, must be regulated by its mem¬ 
bers, or by the manager to whom they have expressly or by implication 
delegated the task of regulation.”* |,,) This case is then an authority 
for two propositions: (i) That where the family is joint, the widow 
must seek permission of its joint members. In that case " she cannot 
at her will, tiavcl out of that undivided family', and obtain the authorisa¬ 
tion required, from a separated and remote kinsmen of her husband.”* 40 * 
(it) Such consent may be accoided In the manager as its head re¬ 
presentative, as a part of his ordinary duties. 


698. Put ii the consent of either the father-in-law or of the mana- 
tc • j ger n <>t available, then the widow must consult 
Consent of Sap.nda*. )jn . hushail( ]' s Safutdas, Lc , her own reversion¬ 

ary heirs, that is only the agnatic relations of her husband, and not his 
cognatic relations, such as the daughter's son. ( - ,) And amongst them, 
it is essential that she should consult, and if possible, receive the assent 
of her next reveisinners whose reversionary right will he defeated 
by the adoption If these do not agree to the adoption, she may then 
secure the assent of those next to them, and so on. hut the question of 
consent cannot be decided by the numerical votes of the reversioners, 
hut rather by the nature of the interest possessed by those who have 
consented to the act. For instance, an adoption would probably be 
upheld, if it is made with the consent of the next reversioner, though it 
be opposed by the rest.* 4 -'* A consent once given enures even though the 
consenting party be dead, and the next Sapindas he opposed to the adop¬ 
tion when it is made. In one case the Court upheld an adoption made 10 
years after the father-in-law had given his consent in a Will soon after 
which he died, but it was conceded that such consent would lapse if the 
circumstances have since materially changed, as if a nearer sapinda has 
come into existence, or the estate has vested in third persons.* 43 * 


699. To enable her to adopt, she is not bound to obtain their un¬ 
animous assent to her act. This was the view ol the Madras High 
Court in a case which was affirmed on appeal by the Privy Council*-’ 4 * 
who admitted that the assent of all the kinsmen was not necessary, but 
that “ there should he such evidence of the assent of kinsmen as suffices 


(19) Pratafa v. Kuhoro, 1 M 
P. C. 


70 0*0 


( 20 ) lb 

( 21 ) Admumilli v. . Idu.utiiiilli. 43 \l 
650 P. C ; Pad rent v Ryali, 4 .} V 87 ( 1 ; 
Subbain ma v. Adimaurlhal'pa 86 J t 
(M.), ( 1925 ) M. bJ 5 . 


(22) Kandukuri v. Kandukuri, 23 C\ 
VV N. 251 P. C. 

(23) Am manna \ Salvanaravana 49 M. 
<•36 ((qX. 040). 

(24) Collet lor of Madura v. Mootoo, 
2 M H. C K. 20O (230), O A. 12 M. 
I. A. 397. 
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to show that the act is done by the widow in the proper and bona fide 
performance of a religious duty, and neither capriciously nor from a 
corrupt motive.”** 5 ) 

700. On the assumption made by the Privy Council that the pro¬ 
priety of such an act should be referred to and decided by a family 
council,*') it is clear that if the majority of the members consent then 
the adoption will be presumed to be prima facie justifiable and valid.** 1 
Rut it does not mean that all the available Sapindas should be made 
to sit in conclave and decide the question.* 3 ) As was observed in a 
case affirmed by the Privy Council: “The expression ‘family council’ 
in the above extract is no doubt rather too general and comprehensive, 
it is not probable that it was intended to include the whole circle of 
Sapindas and Samanadakas or to imply that they should assemble. The 
nresumptive reversionary heir or heirs are the nearest of kin to the 
deceased husband, and as such the natural advisers of the widow; and 
if his or their assent be obtained and the same be given bona fide, 
and not from any corrupt motive, that would be sufficient authority 
on which she could act, and it would not be necessary that she should 
seek the assent of remoter reversionary heirs,”**) whose dissent is then 
immaterial.* 5 ' Rut. of course, it is not always that the expectant heir 
is anxious to forswear his heritage In that case the widow' must seek 
the counsel and consent of those in the next degree, and finally, of the 
general body without reference to their propinquity. 

701. It is. of course, a counsel of perfection to the next reversioner 
to subordinate his self-interest to his duty and to offer disinterested 
advice to the widow, though such is the behest of law. (6) But as this 
is sometimes paid for. if uveived. and even if then refused the widow' is 
not helpless :n the exercise of her power which she may do, even with the 
consent of remote reversioners accounting for the refusal of the nearest 
on the ground of self-interest, in which case the Court will uphold the 
adoption regarding their refusal as improper.*?) 

Rut it may be that the widow does not even secure a majority, as 
while some consent the majority might dissent from her decision. In 
(hat case too, the adoption may be valid, though its validity cannot be 
presumed; but nevertheless the widow or her adopted son may establish 


(25) Collector of Madura v. Mootoa 
u M. T A. 397 ( 142 , 44.0, explained : ti 
Arundad v Kuppammat. .1 M. H C V 
283; Raqhunadha v llroca, 1 M fx) 
(70) P. C : Prasara v Ranqaraia. 2 M 
20 2- Venkata Krishnannna v Annapur- 
11 amnia, 33 M. 486 (488) 

(1) VeUanki v Venkata. 1 M 174 
(191) P. (\; Vadrevn v Ryali 41 M. 
870. 

(2) Venkata Krishnannna v. Annapur- 
namma, 23 M. 48(1 (488, 48Q) ; Adusumilli 
v. Adusumilli, 43 M. 650 P. C.; Anue v 
Rattayya, 47 M. 716. 

(3) Adusumilli v Adusumilli 30 M. 1. 
J - 265. 32 I. C. 253. 

(4) Suhramanyam v. Venkamma. '<» 


\T. 627. affirmed O A 30 M. 50 P 
Vccra Rasaearaia v. Halasurya, (1014) 
M \\ N. 502, 25 I. C 8, affirmed in () 
A 41 M 928 P. C.; Adusumilli v Adu 
sunnlli, 30 M. L J. 2O5; 32, I. C. 253: 
Parasara v Rangara, 2 M. 202. 

(5) Sahat Ram v Ramlal. (1914) P. 
h K. 78, 22 I C. 542. 

(6) V enkatarama v. Pappannna. 39 M 

(7) Adusumilli v. Adusumilli. 30 M. 

L. J 265, 32 I. C. 253; O A. Adtisti- 
milli v. Adusumilli, 43 M. 650 (PC.) 
NaqarampalU \ NaqarampalU, (1914) 

M. \Y. N 920 24 T r. 257; Krishna 
Rao v Raja of Pikapur, 102 T. C. 713, 

(1927) M. 733 



382 


THE JJiNDU CODE 


[S. 38. 


its validity by proving that the adoption was made "in the proper and 
bona fide peiformance of a religious duty and neither capriciously nor 
from a corrupt motive.” 

702 Proof of this must necessarily depend upon the circumstances 
of the family. Hut in such a case, the Court will require strong evidence 
to support an adoption affecting the rights of parties in actual possession 
not forgetting the "pernicious influences which interested advisers are 
too apt in India to exert over women possessed of or capable of exercis¬ 
ing dominion over, property.”*** On the other hand, it must not be 
forgotten that the right of adoption is inherent in the widow, and the 
consent of (he kinsmen is required, not because their rights in pro¬ 
perty will he prejudicially affected hv her act, but rather because law 
assigns to the woman a position of perpetual incapacity without the 
direction of a masculine mind.* 0 * Hut when this is unavailable, the con¬ 
sent of the husband’s mother was held sufficient to validate an 
adoption.* 8 * 10 * 12 * 

703. It is perhaps unnecessary to add that such a consent must be 
What is Valid Con- bv a person. who, if otherwise competent, though 
sent? Minority. Ac- a female, must nol he a minor.*"* It was so held 

quiescence, Corrup- where the widow of a predeceased son of one 

tion,Fraud Excluded. vjthoba justified hci adoption on the ground that 
it had been consented to by his two daughters aged 25 and 12 in whom 
the estate had vested on their father’s death. The only fact proved 
was that they were both present at the adoption. Hut the Court threw 
out the adopted son’s suit holding first that one of the daughters, being 
a minor, could not legally consent, and that the consent of the adult 
daughter could not be pioved by her mere presence at the adoption. 
Even if such presence amounted to acquiescence; it is not equivalent to 
the consent legally necessary to legalize such an adoption.*'•** As the 
Privy Council remarked “ one of the plaintiffs in this case is an infant, 
the other is a Hindu female. Against neither is it the practice of the 
Courts in India to press a presumption by acquiescence in a rival claim, 
from the mere non-contestation for a limited time of an adverse title, 
and especially not of such a title as this certificate evidences.”*”* Hut 
this does not preclude such evidence being given in support of ratifica¬ 
tion in a case properly pleaded or where it is relied upon to prove con¬ 
sent or a case of estoppel.* 1 '■* Hut since previous consent of the rever¬ 
sioners is a conditio sine qua non under the textual law, a mere ratification 


(8) Raahuntha v Brozo, I M (*) (83) 
P. C.; Anne v Ratta^ya, 47 M 7K1 

((j) Collector of Madura v Moe'no. 12 
M. f. A. .107 (442); Narayaiuuamt \. 
Mangammal, 28 M 315 (310) 

(10) Maharaja of Kolhapur v Sini- 
daram, 48 M. 1 I 7 . B. 

(it) Vasudeo v Ramachandra 72 B 
551 - 

(12) Vasudeo v. Rama 1 handra. 22 B 
551- (557. 558), following, on the subject 
of presence as being insufficient to prove 
consent, Ramamni v. Kulanthai, 14 J. 


A. 316; Run gam a v. Achawa, 4 M I A. 
1 (107, 108), followed in Wnmappa v. 
Basatea. 20 B. 400 (403). To tin* sane 
effect, Tarince v. Sharoda. 11 \V. R. 
4**8 (476). 

(13) Ramamani v. Kulanthai, 14 M I. 
A. 346 (360). 

(14) Bhimappa v. Basaioa, 29 B. 400 
*403) ; Seetharamamma v. Subranarayona, 
40 M. 969. See this subject discussed 
post, under the head " Evidence of Adop¬ 
tion.” 
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ex post facto is not such consent as the law contemplates / 1 s) though it may 
eslon a party from pleading it/ 1 ®) 

704. No consent is valid if it is obtained by corruption, coercion, 
undue influence, fraud or misrepresentation. These facts vitiate both 
the consent as well as the adoption consequent thereon (§§ 741-740). 

A consent purchased is not a tree consent, though there is nothing 
illegal in a cn parcener of the husband stipulating with his consent that 
his own share should remain undisturbed by the adoption, since the 
protection of one's share in such cases cannot be said to constitute a 
corrupt or improper motive actuating bis consent, if it did not prejudice 
those foi whom he was equally consenting/ 1 ?) The question is rcnlly 
one of degree. Where however, the consenting Snpinda had stipulated 
for some land to be transferred to him by the widow/' 8 ) or some one 
offered him Rs. 1,000 for his consent/’ 9 ) the Court naturally regarded 
them as cases of naked biiberv. Such was the case where the consent¬ 
ing manager of the family agreed to an adoption stipulating for hint- 
self, that he should he the guardian and obtained a declaration from 
the widow that a village admittedly belonging to the joint family was 
his sclt-acquisition, as having descended to him from his maternal 
grandfather. The adoption was sought to be put in force against the 
manager’s brothers but the Privy Council held that, in the circumstances, 
it could not hind them/ 30 ) 


The question of coercion and the rest arc dealt with under a 
separate section (S. 43). 


705. From this it follows that the widow is not bound to consult 
any female memher of her household not even 
Content of Co- j ier ] uri ; or co-widow/ 3 ’) She is in an equal posi- 

wi o* nneceatary. t jon n f dependence with herself though as between 

her and herself the latter occupies a position of pre-eminence due to 
her being the elder wife of her husband. 


706. A reversioner may revoke his consent to an adoption before 
Content Revoc- it takes place. As his consent is gratuitous, made 
•ble. in the sole exercise of his discretion, it is neces¬ 

sarily subject to revision, and he is not bound to assign any cause for 
it/ 33 ) And so far as regards the widow she cannot obtain a consent 
to adopt “any boy at any time.” She must make the adoption within 
a reasonable time, otherwise the consent would be deemed to have 
lapsed/**) 


(15) Bahanna \ . Varava. .so R {*.15 - 
Porasami v. Chinna, 22 Nr 1.. T 538. 

(16) Pharam Kuir.^ar v. tfahi'aiif 
Singh, 34 A. 308 P. r 

(17) Srinivasa v Rattr/asami. 30 M. 450. 

(18) Rami v. Rangamma, 11 M L. J. 
20 . 

( 19 ) Danakoti v. Bala Sundara. 36 M. 


•y \2/ )■ 

(20) Ganeska v. Gopala. 2 M. 270 
(280, 281) P. C. 

(21) lb. 

(22) Viihnba v Bapu. is B. no (114, 
115 ) ; Subramanxatn v Fekammai 26 M. 
627, affirmed O. A. 30 M. 50 P. C. 

( 23 ) Annt v. Rattoyya, 47 M. 716 
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707. Th. >ugh the Maharashtra widow in an undivided family and 
the Dravid in any case, has to secure the assent 
Di/ided ,,f j u . r husband’s kinsmen for the validity of her 

adoption, the question arises in both places as to 
whose consent is sufficient. Tt has already been seen that the consent 
of the father-in-law as the head and manager of the undivided family, 
and in his absence, the consent of the manager is sufficient without 
reference to the other co-parceners/-’ 4 * But if the manager’s consent 
is riot available and in the Dravid country there is no manager, the 
family being divided, whose consent should then be applied for? 


It is conceded that if all the Sapindas or the majority of them con¬ 
sent, then it has the same effect, in the absence of which, consent of 
the nearest Sapinda is essential and sufficient. Consequently, if the 
deceased has left an undivided brother or brothers related to him in 
equal degree, the consent of one of them should suffice, though the 
rest may withhold their consent for reasons of their own * 2 0 Rut she 
is bound to consult thc-m, although she might believe that some of them 
were hostile to her proposal, and would certainly refuse their assent/'* 
The general rule applicable to such cases was stated by the Privy 
Council to be " there should be such proof of assent on the part 
of the Sapindas as should be sufficient to support the inference that the 
adoption w r as made by the widow, not from capricious or corrupt 
motives, or in order to defeat the inteiest of this or that Sapinda. but 
upon a fait consideration by what may be called a family council, of 
the expediency of substituting an heir by adoption to the deceased 
husband.”* 2 * 


Motive Immaterial. 


708. In an old case decided in 1868 the Privy Council observed 

that in order to be valid an adoption by 

the widow must be made in the proper and 
bona fide performance of a religious duty, and neither capriciously 

nor from a corrupt motive.”* 31 They went on to add: “ Tri 

this case no issue raises the question that the consents were pur¬ 

chased, and not bona fide attained ” This dictum was quoted with ap¬ 
proval by the same Board in a recent case.* 4 * Tn accordance with this 
dictum which applies to widow’s adoptions whether in the Maharashtra 
or the Dravid peninsula, even where the widow adopts to her separated 
husband her act may be challenged on the ground that the adoption 
had been induced by corrupt motives and not in the bona fide assertion 
of a right. Such charge was made against a widow' who had admittedly 
received Rs. 4.000 from the father of the adopted boy as a considera¬ 
tion f ar the latter’s adoption, but the Court held it to be insufficient 
to rebut the presumption in her favour/s* In a later case the Full 


(24) Mami v. Subbarayar, 36 V 145 

(25) Parasara v Ranqaraia, 2 M. 202 
(206, 2071, exiikuning Sri Vtrada v. Sri 
Brozo, 1 M. (ro P. t\ 

(1) Subrahnianyani \ Venkannna 26 
M 627, affirmed O. A 30 \T. 50 P C ; 
Palanisaivmy v. Vanjiammal, 4 T. C. (M.) 
36; Veer a Basavaraju v. Balasuraa Pra- 
sada Row, 41 M. 998 (P. C.) ; Advsumilli 
V. Adusumilli, 43 M. 650 (P. C). 


(2) Vellaiiki \ Venketa, i M. 174 (190, 

19D P. c. 

(3) Collector of Madura v Moottoo 
Ramalinf/a, 12 M I. A. 397 (442, 443b 
followed in Rakhena Bat v. Radha Bai, 
5 R H C. R. (A. C.) i8t (igi). 

(4) Yadao v. Nanideo, 40 C. 1 P. C. 

(5) Mdhableshvar v. Ptir/ja Bai , 22 B. 
109. 
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Bench of the same Court had to consider the question of motive and 
held it to be altogether irrelevant/ 6 * This is in consonance with the 
principle that a person having a right to do a thing is entitled to do it, 
whatever his motive. In the case of adoption in an undivided family 
it was observed “ that even supposing that the motives which influence 
the widow may be puerile or even malicious, still if no fraud or decep¬ 
tion has been practised on the head of the family, who is her rightful 
guardian and protector, and with whom she lives, and to whom she 
must look for maintenance, and if he had assented to her taking a 
proper person in adoption, then that son takes the estate of the widow’s 
late husband.’’ 17 * The fact that the motive was to defeat or divest her 
husband’s kinsmen of her husband’s interest which had devolved on 
them by survivorship is no ground for attacking an adoption, for it is 
one of its necessary incidents. As the Privy Council observed: “It 
would be very dangerous to introduce into the consideration of these 
cases of adoption nice questions as to the particular motives operating 
on the mind of the widow.”< 8 * 

709. The Punjab Adoptions. —The law of adoption in the Punjab is 
mostly dominated by custom, in which the leading principles of Hindu 
Law are faintly reflected. As such, adoptions in the Punjab may gene¬ 
rally he said to he subject to the rule that where the adopter is a wife 
or widow, her power to adopt is limited by the authority of her husband 
or her husband’s kinsmen. 

710- Adoption by the Maharashtra Widow. —In the matter of 
Gene*i« of her adoption the Maratha widow possesses a peculiar 
Power. privilege of adopting to her separated husband 

without his or anybody else’s permission. The genesis of this rule is 
the outcome of the following reasoning. There is nothing in Manu or m 
the Mitakshara on the subject of woman’s adoption. Therefore the 
Bombay school turns to their local authorities for the definition of her 
power. The Mayukh carries it no further than the Dravid school, for 
it says:— 

" Therefore if there must be an order from the husband, it is for a married 
woman only, as above shown; but for a widow even without it, adoption may be 
made with the permission of her father, or, on failure of him, of the relations 
under this precept: "Let a woman he taken care of by her father while a child, 
by her husband when married, by her sons in her old age. If none of these exist, 
let her other relations take care of her. A woman is never fit for independence.’’ 
This has been declared by Yadnavalkya only with reference to difference of age, 
and the circumstances of a woman being under the power of her husband. In 
case of his being dead, or unable from old age or other disqualification or from 
helplessness, then she is indeed under the power of her sons or other relatives .”M 

Her power is carried a step further in the Dattak Chandrika which 
is a recognized authority in the Maratha country:— 

“But by a woman the gift may be made with her husband’s sanction, if he be 
alive or even without it, if he be dead, have emigrated, or entered a religious order.” 


(6) Ramchandra v. Mulji, 22 B. ss8 (8) Vellankt v. Venkata, 1 M 174 

(568) F. B. (190) P. C. 

(7) Vithoba v. Rapu, 15 B. no (134. (°) Mayukh. Ch. IV, Sec V, § 17. 

135 ). 
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" Now, if there be no prohibition even, there is assent: > on account of the 
maxim, 'the intention of another, not prohibited is sanctioned.’”('°) 

711. These works merely reflected the usage to that effect which 
had taken root in the Maratha country as is testified to by the Pandits 
consulted, whose opinions will be found recorded in several old cases*' 1 ) 
passed in review bv Sir Michael Westropp in 1866.*'-’’' and two vears 
later by Sir Richard Couch.** 3 ) The tendency in the Western school 
has throughout been favourable to the emancipation of woman. 
Kaustubh in his Sanskar written about 1750 A.D. dispenses with all 
consent, holding that adoption being a religious ceremony, required no 
male direction ,*'0 and could be made by a widow even against the con¬ 
sent of her guardians.*'®) The Privy Council had previously in a 
case decided in 1834, recognized the exceptional position of women in 
the Maratha country referring to whom Farke, J., said: “ According to 
the native text-writers, it seems to be clear, that the ancient knv of 
Hindustan required the authority of the husband; but it is also clear 
that the strictness of that law has been in many districts, relaxed, or 
modified by loc.d usage; and the opinion of the Shastris as published in 
Mr. Borrodaile’s Bombay Reports is very strong to show, that in the 
Mahratha States, to the west of the Peninsula the bw does not 
require anv such authority to render the act valid.”*' 6 ) This view 
was echoed by the same high tribunal in several subsequent cases.*' 7 ) 
But this plenary power of adoption was in later cases held to be limited 
only to where the husband had died a separated member. 

712. The necessity for the limitation which arose from the observa¬ 
tions of the Privy Council in the Ramn.id case,*' 8 ) was further accentu¬ 
ated by the remark of the Board in a later case,**^) in which some 
limitation on the widow’s power to adopt when she was a member of 
a joint family in which she had no interest beyond a bare right of 
maintenance, was insisted upon. The whole question came before a 
Full Bench who accepted the distinction pointed out by the Privy 
Council between a divided and an undivided family, and held her power 
of unfettered adoption as merely limited to the latter case. In the 
case of an undivided family, where the widow of a joint member had 
no right beyond one for maintenance, they agreed that her adoption to 
her husband must be subject to the approval of her husband’s co- 


(io) Dali Chanel, Fee I. 32 

(it) 2 Dig. 257; Brijblwokanice \ 
Gookoolootsanji, (1R25) T Dorr 181; 
Huebiit v. Go rind Rao, 2 Borr 7=; ap¬ 
pended to which arc the opinions of the 
Shastris; Tlmkna v Rama, 2 Boir ..46, 
Virbudra v. Baer 2 Morr S D A B, 
p. 1; .Ibaice v Gunqadltar, 3 Morr. S 
D. A. B 410; Bhaskar v Narro. B S. R 

24 . 

(12) Bayabai v. Bala, 7 B. H C. It 
(App.) 1. 

(13) Rakhmabia v. Radha Bat, 5 B. 
H. C. R. (Ac.) 181. 

(14) Steele's Law of Caste, p. 10. 


(is) Per Curiam in Bavohai v. Bala, 7 
B H C R. (Apr) 1 (XTII). 

(16) Raja Ilaimuu Chul v. Roomer 
Gun, ( 1834) 2 Knapp P. C 20? (221), 
n F.. K <t'7 (464). 

(17) Collector of Madura v Mnothin 
(iS681 12 M. I. A 397 (440); Chuwdry 
Pndumnnqh v Kocr Oddey Sin./h, ib , 
3=50: Raja Vellanki v Venkata. 1 M. 174 
P. C. 

(18) Collet tor of Madura v, M»ot!oo, 
12 M I. A. 397 (441, 442). See the point 
discussed in Ramji v. Ghammu, 6 P. 49S 
F. B. 

( 19 ) Sri Virada v. Sri Broao, 1 M. 69 
(82, 83) P. C. 
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parceners/ 20 ) The two Bombay Full Bench cases were animadverted 
upon by the Privy Council in a case* 2 ') in which their Lordships were 
inclined to hold that even the widow of an undivided '-o-parcener in the 
Mahratta country possessed the power of adoption though the case 
before them was held to be that of a divided family. It is not clear 
how far their Lordships intended their obiter dictum in this case to 
ser\c as a guide to future decisions in this country, but a decision which 
so radically affects the operation of the law of survivorship cannot be 
regarded as final unless its effect upon the rights of co-parceners is 
more directly considered/ 22 ) It has. however, been held that their 
Lordships’ observations have the effect of enlarging the right of the 
widow of one of several co-parceners to make an adoption without the 
consent of the surviving co-parceners/ 23 ) But it is said that her power 
to adopt would, nevertheless, cease as soon as the last survivor dies 
and the estate becomes vested in his widow/**) 

713. These decisions placed the Mahratha widow of an undivided 
co-parcener exactly in the same position as the Dravid widow of a 
divided or undivided family. In other words, except that in Bombay 
the widow ot a separated member may adopt acting on a presumed 
authority of her husband, her power of adoption is otherwise generally the 
same as in the Dravid country, with the necessary exception due to the 
greater restriction placed on the power of the Dravid widow who even 
where her husband died a separated member, has still to obtain the sanction 
of his separated Sapindas. But leaving this question out for the present 
and confining the discussion only to a case of joint family, in the two 
systems, the consent to be taken in the one case is of the Sapinda while in 
the other, of the husband’s “ undivided co-parcener.” 

714. It is admitted on both sides that the consent of all, however 
desirable, is not always possible Tt is equally conceded that in an undivided 
family the consent of the father-in-law as its head and manager should in 
any case be sufficient if the adoption is made while he continues to occupy 
that position/ 2 *) and that since the father-in-law's concent is valid in Bom¬ 
bay qua manager and not qua father-in-law, there is no reason why the 
consent of any other managing member should not be equally sufficient/ 1 ) 
Such manager is ordinarily the seniormost male member of the family but 
it does not necessarily follow that he is the nearest relative of the husband. 
It may sometimes happen that he is the most temote. Is his consent then to 
prevail against the combined dissent of the other and nearer co-parceners? 


(20) Ratnji v. Gltamnnt, n B 40S 
(503) F. B.; Pinkar v Ganesh. ib 505 
F B.; Pandit v Phondt, 22 Bom L K 
140J; 59 I. C. 783; Puyanu v. Tanu. 41 
B. 508; Rustam v. Pinkar, 55 I. C (N ) 
38; Dattatrava v Gaaqabai, 24 Bom I 
U. C9. 

(21) Yadau v. Namdeo, 49 C. 1 (n- 
18) P. dissenting from Ramji v 
Ghammu 6 B. 498 F. B.; Pinkar v. 
Ganesh. t b 505 F. B. 

(22) See now Ishxvar v. Gaiabai, 50 B 
4<>8 P B., in which Ramji v. Ghaman, 6 


B 4Q‘< F B. held not overruled by die 
Pri\v C ouncil 

(23) Is It tear Padu \ Gaiabai, 5,0 B. 
468 F B.; Maharaja of Kolhapur \ 
Sitndaram, 48 M. r. 

(24) Shiihasappa v Nilai-a, 47 B. no 
(116). 

(25) Vithoba v. Bapu. 15 B. no; 
Lakshmi Rai v. Vishnu. 20 B. 410. Tn 
Madras the pre-eminence of the father- 
in-law is established hy direct text 

(1 ) Ha, Into v. Mankorebai, 31 B 

(380) V u 
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These questions can only be answered in the language of the Privy Council 
already quoted, vis., the question is then reduced to this: Was the adoption 
made capriciously or from a corrupt motive, or was it done in the proper 
bona fide performance of a religious duty ? (2 > In other words, the test here 
is the same as in Madras. 

715. Customary Adoptions.—The general rules here set out are, of 
course, subject to customary deviations. For instance, Mahesris do not 
follow the strict rules of the Mitakshara in the matter of adoption, their 
widows being competent to adopt to their separated husbands without the 
latter’s authority or the consent of his Gotrajas.h) An entry in the Wajit- 
ularz that the widows could adopt in a certain locality is the statement of 
custom to the effect that she could do so even in the absence of authority 
of her husband. 

39. The widow is bound to strictly obey any directions 
Husband’s man- given by her husband touching an adoption 
date - to him. 


Synopsis. 

fl) Widow’s Position (716). (2) Husband’s Mandate (717- 

718). 

716. Analogous Law.—Since the widow in Bombay possesses the 
power to adopt on a presumed authority of her husband which must 
be expressly conferred elsewhere, it follows that he may vary his 
authority by his words or act which his widow must strictly obey. 
But the mandate only creates a moral, not a legal obligation on the 
part of the widow. If, therefore, the husband direct his widow to adopt 
♦he son of A, the injunction fetters the widow’s option, but it does not 
give the husband’s nominee the right to specifically enforce his claim 
to be so adopted, nor can the widow be held liable for damages, if she 
fails or refuses to make the desired adoption; at the same time the 
widow being enjoined to adopt the son of A, she is not free to adopt 
another. In other words, if she does adopt she must adopt the son of 
A, or not at all. 

717. Husband’s Mandate.—The right of the widow to adopt to 
her husband is the right which she possesses as the donee of her husband’s 
power. As such, she is bound to follow his directions with the utmost 
fidelity. Her power of adoption may be rescinded or modified in any 
way at the discretion of her husband. So where the husband expressly 
enjoined on his wife the duty of adopting “ as far as possible ” one 
Shankar, failing whom she was to adopt any other boy with the advice of 
the trustees named in the husband’s will, it was held that the widow was 
bound to apply for the adoption of Shankar, though his adoption was 
extremely improbable owing to her enmity with Shankar and his family. 


(2) Collector of Madura v. Moottoo, 12 

M. I. A. 397 ( 442 , 443)- ... 

(3) Mathura Das v. \nktssen, 27 C. 
L. J. 517 , 44 I- C. (C.) 5, distinguishing 
Copi Kishen v. Gopi Kishen, 27 1. C (L.) 


70, in which custom was not pleaded 1 
Kalu Ram v. Piari Lai, 1 L. 92. 

(4) Bishwanath Singh v. Jugal Kis- 
horc, 50 I. A. 179, (1923) P. C. 90. 
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But nevertheless she could not validly adopt another boy which she did 
unless she had acted upon the mandatory direction of her husband to 
secure Shankar whom she never tried to adopt.(s) This was a Maharashtra 
case, and aptly illustrates the necessity under which the widow is to 
follow the behests of her lord. The wife's power to adopt might be 
limited not only by what the husband might say, but equally by what 
be might have done. Thus, a previous adoption by him would prevent 
another adoption by his widow, during- the lifetime of the adoptee or 
the proved invalidity of his adoption. Since an adoption by the husband 
amounts to an implied prohibition of another adoption by his wife, 5 (6) 
though his refusal to adopt has not necessarily the same efifect. (7) 8 9 

718. Where the husband empowers the widow to make an adoption 
with the consent of a person named, and that person dies before the 
adoption is made, the power to adopt does not necessarily fail.W The 
question is one of construction and intention if the condition was a 
condition precedent the impossibility of its fulfilment would be fatal 
to the power. But it would be otherwise if the power was not condi¬ 
tional on consent. But ordinarily it would be so regarded. 

40. The authority by the husband to adopt may be 

Form of authority ver b a l or * n writing, but if it is in writing 
rm o au n y. ^ a non _ testamen tary nature, it must be 

stamped and registered. 

Synopsis. 

(1) Form of Authority (719- (3) Hindu Wills Act (723). 

721). (4) Other Relations Cannot 

(2) Construction of Authority Limit Right (724). 

(722). 

719. Form of Authority.—-There is no general law < to) requiring 
the husband’s authority to be in writing, and without such law, its reduc¬ 
tion to writing is optional.If the writing be in the nature of a Will 
then its registration is optional; otherwise, such authority must both 
bear Rs. 10 stamp< IJ > and he registered.b3) Otherwise, it cannot be used 
in evidence at all/* 4 * and secondary evidence of that fact would be 
barred be S. 91 of the Evidence Act; which means that the authority 
cannot be proved at all. It has already been stated that, for this pur¬ 
pose, the husband is subject to the Majority Act, and that if he has 

(5) Sttabai v. Bapu, 47 C. 1012 (1018, Bhasba v. Indar Kunwar, 16 C. 556 (562) 

1019) P. C. P. C. 

(6) Bhujangouda v. Bala Bokare, 44 (11) Soondar v. Gadadhar, 7 M. I. A. 

B. 627, affirmed O. A. Bhan v. Narasa- 54 (64) ; Mutasaddi Lai v. Kundan Lai, 

gouda, 46 B. 400. 28 A. 377 P. C. 

(7) Silabai v. Kashi Nath, 51 B. 217 (12) Stamp Act (II of 1899), Sch. 1, 

(8) Semble in Rajcndra v. Gapal, 4 Art. 3. 

Pat 67. (13) Registration Act (XVI of 1908) 

(9) Prangopal v. Chandra Mohan, 41 S. 17 (3) ; Gopalswivni v. Arunachalam, 

C. L. J. 55, (1925) C. 619. 27 M. 32: Kachoo v. Khushaldas. 4 Bom 

(10! Under the Oudh Estates Act (1 L R. 883 (1886). 

of 1869), the Taluqdar’s authority to (14) Registration Act, (XVI of 1908), 
adopt should have been in writing; S. 49; Gopalswami v. Arunchalam, 27 M 
32. 
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not attained the age of majority there fixed, he cannot register his 
authority as the Registrar is bound to refuse registration of a document 
presented to him for registration by a minor within the meaning of 
that Act, inasmuch as the Registration Act has not saved any rule of 
Hindu Law on the subject of niajority. (,s > Law has prescribed no 
form in which an authority to adopt should be couched. 


720. Such a writing is known as Annmati Patra or consent deed and 
it usually recites the status of the husband in his family—whether he is joint 
or separate, the fact that he is without any male issue, the reason and 
necessity for adoption, and why it was deferred during his own lifetime. 
Where the husband has more than one wife the authority may further de¬ 
fine how far they are to act in concert. 'File boy to be adopted may also 
be named. It is usual however to confer upon the wife full discretion both 
as to the choice of the boy and the time of adoption. The question whether 
a writing constitutes a Will or a mere authority to adopt depends upon 
whether the primary purpose was the one or the other. 

721. Such a case arose before the Privy Council who had to construe a 
deed styled Amimali Patra (or a permission deed) by which the executant 
empowered his wife to adopt a son. llis wife was afterwards delivered of a 
son. Two years after his birth, he executed another deed similarly styled, 
authorising his wife to adopt on death of his legitimate son and to make 
successive adoptions to avoid extinction of the name. The son came of age 
and succeeded to his father and on his death his widow entered upon the 
inheritance as his heir. Some time after the son’s death, his mother exer¬ 
cised the power given to her by her husband. The Sadar Diwani Court 
construed the deed as a Will and held upon its construction as such, that 
it created a limitation on failure of male issue of the testator, in the life¬ 
time of his wife, to the son to be adopted by her as a persona desujnata. 
But the Privy Council deprecated the introduction of English rules of con¬ 
struction which were wholly inapplicable to the deeds executed by Indians. 
“ There is no doubt that by the decision of Courts of justice, the testamen¬ 
tary powers of disposition by Hindus, has been established within the 
Presidency of Bengal, but it would be to apply a very false and mischievous 
principle if it were held that the nature and extent of such power can be 
governed by any analogy to the law of England. Our system is one of the 
most artificial character, founded in a great degree on feudal rules, regu¬ 
lated by acts of Parliament, and adjusted by a long course of judicial deter¬ 
minations to the wants of a state of society differing as far as possible from 
that which prevails amongst Hindus in India.” (,6 > Finally, they held the 
deed to be what it was called and construed it as such, with the result that 
they set aside the adoption holding that the power must be exercised within 
reasonable time, and that its exercise would be to divest the son’s widow 
which it could not be permitted to do, whatever may have been the intention 
of the husband. An incomplete testament may be legitimately used as evi¬ 
dence to establish the husband’s authority. (l ?> 


(15) Act XVI of 1908, S. i 

(16) Bhoobun v. Ram Kishore. to M 
12 I. A 279 (308, 309). 


(17) Brijokishoree v. Srecnalh, 9 W\ 
K. 463 
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722. An authority to adopt must be strictly proved and pursued. 


Construction 

Authority. 


If he authorizes her to adopt A or B, minor sons of 


his junior paternal uncle, it is not open to her to 
adopt C, quite a different person without making any 
attempt to secure either A or B/*9) A Bengal father may, by his authority 
to adopt, direct that the adopted son should not interfere with or divest his 
adoptive mother of the estate during her life, just as he has the power to 
postpone the succession of his natural born son by interposing a life- 
estate/*’ 0 ) In Madras the requisite authority may, it is said, be even 
implied/ 21 * 


Where the authority is in writing, the question whether it empowers 
the wife in sufficiently clear terms to make an adoption, is simplified to a 
mere question of its interpretation. But where it is alleged to be verbal 
which in the present unsatisfactory state of law, it possesses some advantage 
over written authority, but the question becomes then more involved. For 
the Court has then to find both the faction as well as its terms. And it is 
not always easy. Both the questions are of course, questions of fact in the 
determination of which the Court cannot disregard antecedent probabilities. 
It is sometimes said that there is an antecedent probability in favour of such 
authority because every Hindu desires a son, and every soilless Hindu must 
therefore desire to adopt one/ 2 *) This is no doubt true. But as the 
Privy Council observed, cases cannot be decided upon mere probabilities. 
The Court must look to the facts. And even against this probability or e 
must also consider the circumstance that if the Hindu longed for such a 
son why did he not make an adoption before his very eyes? It may be 
that the pious thought arose uppermost in his mind as death approached 
and with it the fear of an unredeemed purgatory. The fact that the 
deceased could have committed his authority to writing but did not, that 
he was not imbued with an ultra orthodoxical value of adoption, that 
he was young and was carried off in a short illness from which he hoped 
to recover; that he was attached to his nephews or any of them whom lie 
should have named, that he could have made no provision for adoption 
without making some provision for the maintenance of his wife and those 
near and dear to him whom the tenure of his whole life seemed to favour 
are only some of the numerous questions that present themselves for 
consideration and will be found more fully set out in the sequel. 


723. An authority to adopt given by a husband in a Will subject to the 

u- j U/-H A » provisions of the Hindu Wills Act (2 a) which ex- 

H.ndu wuu Act. tends tQ the Province of BengaI an(1 to the towns 

of Madras and Bombay, must conform to its provisions. 


(l8) Pudum Singh ( Chotvdhry ) v. 
Koeroodey Singh, 12 M. I. A. 350 (336), 
where the Privy Council are reported to 
have said: “Of course, such a power 
must be strictly pursued,” but in the 
report of the case in 2 13 . L. R. (P. C ) 
101 (104) the words reported are: “Of 
course such authority must be strictly 
proved .”—Amrilo Lai v. Surmomoye, 27 
C. 996 P. C.; Mutasaddi Lai v. Kundan 
Lai, 28 A. 377 P. C. 


(19) Sindigi v. Sindigi, 32 M. L. J. 
47 , 38 I. C. 164. 

(20) Bhupendra v. Amarcndra, 43 C. 
432 P. C. 

(21) Sectharamamma v. Suryanaraya- 
na, 49 M. 969 ( 972 , 976 , 977 ). 

(22) Soondur Koomarce v. Gudadhur, 
7 M. I. A. 54 ( 64 ). 

(23) Act XXI of 1870; now S. 57, 
Sch. Ill of Act XXXIX of 192s. 

(24) lb., S. 2; now S. 57, Sch. Ill of 
Act XXXIX of 1925- 
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724. Other Relations Cannot Limit Right.—No relation other than 
the husband can specially limit the widow’s right of adoption, (j *> though her 
power of adoption may be otherwise generally limited and be subject to 
the consent of her husband’s kinsmen. A Hindu died in 1872 leaving him 
surviving a widow (A) and a daughter (B) of his predeceased son: and also 
his brother’s sons and grandsons, lie made a Will bequeathing his entire 
estate to A for life but permitted her to adopt a son and declared the 
son so adopted to be the owner of his estate. He, however, prohibited A 
from making an adoption if a son was born to B, and in that case on A’s 
death B and the sons that might be born to her were to be owners of the 
property. B gave birth to a son (the plaintiff C) in 1891 and five years 
later in 1896 A adopted the defendant <D). B died in 1897 and in a few 
days was followed by A. 'flic plaintiff (C) sued to recover possession of 
the property from A’s adopted son (D) but his right to succeed to A 
depended upon the question whether the remainder given to B by the Will 
was vested or contingent; and it was held that B only took a remainder 
contingent on A’s dying without taking a son in adoption. The fact that 
A’s power of adoption was limited could not affect the power of adoption 
which she otherwise possessed under Hindu Law. The only effect of 
the testator’s limitation on A’s power of adoption was to affect the right 
of A’s adopted son to take under the testator’s Will as a persona designata. 
The plaintiff's adoption could not, therefore, be assailed, though by his 
adoption he became a bandhu, and as such, had to yield place to the testa¬ 
tor's nearer heirs.6) 

41. (1) The authority of the husband to adopt must be 
Construction and Orally, though reasonably, construed so 
imiu of authority. as to advance the purpose he had in view. 

(2) Such authority may be general or 
limited, but it will be ineffectual if it is illegal, vague or void. 

(3) The authority to adopt can only be conferred on, and 
used by the wife. 

(4) He who confers the authority may revoke it at any 
time before it is used. 


Illustrations. 

(a) A authorized his wife B to adopt a son. B adopted C who died af»er the 
adoption, whereupon B adopted D. The adoption of 1 ) is valid for the general 
authority to adopt empowered B to make any number of successive adoptions. 

(i) A authorizes his wife B to adopt C C dies. B has no power to adopt. 

(r) A authorizes B to adopt a son should their son C die unmarried. C dies 
unmarried. B adopts The adoption is valid. 

( d) A authorizes his wife B to make an adoption should their son C die. C 
died leaving his widow D surviving him as his heir. B adopted E. The adoption 
is invalid as it would devest D. 


(25) Natvarlal v. Ranchhod, 22 Bom (1) Naivarlal v. Ranchhod 
L. R. 71, 55 I- C. 313- L. R. 7 i, 55 I- C. 313. 
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(e) A authorized B to adopt C. C adopts D The adoption is invalid for B’t 
ainhority was limited to the adoption of C. 

(/) A authorizes his wife B and executor C to adopt. The authority is invalid 
as . I was legally competent only to authorize B 

Synopsis. 


(1) Successive Adoptions (725). 

(2) Liberal Construction of 

Authority (726). 

(3) Authority to Adopt a Per¬ 

sona Designate (727). 

(4) Construction of Authority to 

be Reasonable (728). 

(5) Provision for Obtaining 


Consent of Others (729). 

(6) Limited Authority (730). 

(7) Illegal Authority (731-732). 

(8) Vague Authority (733). 

(9) Revocation of Authority 

(734). 

(10) Abuse of Authority (735). 

(11) Proof of Authority (736). 


725. Analogous Law.—Clause (1) is supported by the authority of 
the Privy Council/** who have overruled the earlier view that such 
authority must be strictly construed/ 3 * 


Clause (2) recognizes that the authority to adopt may be general, in 
which case the widow’s power to adopt is co-extensive with that of her 
husband and extends to any number of successive adoptions or it may 
be limited, in which case she is bound by the limits of her authority. 
Rut illustration (c), drawn from a reported case, clearly shows that an 
authority, however unlimited in intention, may necessarily become limited 
by the interposition of other interests. In this case the husband had, 
when his son was two )ears old, executed an Anumati Patra dated 1819 
in favour of his wife empowering her to adopt should his son die and to 
make successive adoptions to preserve the line. The son grew to man¬ 
hood and then died in 1810, being succeeded by his widow, who entered 
upon the inheritance. The mother then exercised her power, and in 1843 
adopted a son, who sued to eject the son's widow. The .Sadar Court 
decreed the claim but the Privy Council threw out Ins suit, holding his 
adoption invalid, on the ground that the power had become spent by the 
intervention of an heir who could not be divested: “ If Bhawani Kishore 
(the son) had died unmarried, his mother, Chandrabali Devi would have 
been his heir, and the question of adoption w'ould have stood on quite 
different grounds.* 4 * By exercising the power of adoption she would 
have divested, no estate but her own, and this would have brought 
the case within the ordinary rule, but no case has been produced, 
no decision has been cited from the text-books, and no principle 
has been stated to show that by the mere gift of a power of adoption 
to a widow, the estate of the heir of a deceased son vested in possession 
can be defeated and divested.”* 5 * 


(2) Suryanarayana v. Venkataramana, 
29 M. 382 1 *. C, affirming O. A. 20 M 
681, overruling contra Cour Nath v. 
Annopoorna (1852) S. D. A. B. 312, 12 
I- I*. (O. S.) 257; Dharam Kanwar v. 
Balwant Singh, 30 A. 549, affirmed O. 
A. 34 A. 398 P. C, in which however, the 
right to successive adoptions was upheld 


on the ground of estoppel; Bhagwat Bra- 
sad v. Murarilal, 15 0 L. J 97 (108). 

(3) Gour Nath v. Annopoorna. (1852) 
S. IX A. B. 332 12 1 . D. (O. S.) 15. 

(4) Such was the ease of Vellanki v. 
Venkata, 1. M. 174 P. C. 

(5) Bhoobun Mayec v. Ratnkishorc, 10 
M. 1 . A. 299 (3H. 312). 



726. Liberal Construction.—It was at one time held that the autho¬ 
rity of the husband being in derogation of the rights of the other members 
of the joint family, should be strictly construed. This view is now no 
longer tenable, for it is settled that it must not be strictly but liberals 
construed with a view to advance the purpose the husband had in view.< f,) 
But though the construction must be liberal, it must not be loose, being 
reasonable and limited by the words used. For instance, where the hus¬ 
band gives permission to adopt, it would be construed as a permission for 
successive adoptions in case of necessity. So where the husband autho¬ 
rized one of the sons of Hardeo Das to be adopted “ within a year or 
two ’’ and the adoption was not in fact made until about six years after 
the husband’s death, and the boy adopted was not any of the four sons 
which Hardeo Das had at the time of the husband’s authority, but a son 
subsequently born, the I’rivv Council upheld the adoption holding that 
inasmuch as the husband had named none of Hardeo’s sons to be adopted, 
he had apparently intended merely to indicate that one of Ilardco’s family 
should be adopted and that the direction had lieen sufficiently complied 
with by the affiliation of a boy who was of a more suitable age than hi.i 
elder brothers and that as regards the time, the words when read con- 
textually could not be treated as words of limitation.^) Where the 
husband had given the power to his two widows jointly, having made no 
provision, what was to happen if one of them died before any adoption 
w'as made, the Court held that as the exercise of the power was vested 
in the discretion of the joint donees, the death of one of them put an 
end to the pow'er and the survivor of them could not make a valid adop¬ 
tion. The conclusion at which their Lordships arrived was based not on 
any peculiar doctrine of English Law or the English cases but on the 
very nature and incidents of a joint power.< 8 > Where a person could exer¬ 
cise the power in one character but not in another, the Court will presume 
that the power was conferred only in the character in which it could be 
exercised. The testator (A) father of his deceased son (B) executed 
a Will in which he expressed a desire to adopt his nephew C but added 
that if he could not do so, then his daughter-in-law (D), B’s widow was 
to adopt C whom he added, he had appointed as his heir. It was held 
that the direction to D to adopt must be construed as a direction to her 
to adopt a son to her deceased husband B and not a son to her father- 
in-law A, as that was the only adoption which she was by Hindu Law 
competent to make>> 

727. This doctrine of liberal construction has been put in force in 
, » ... .. . , the case of a direction to adopt a persona dcsignata. 

& P«r«o°n» DMi^nata* when the husband authorized his wife to adopt 

a boy named by him the Courts construed the nam¬ 
ing of the bo> as merely indicating a preference, so that if he was not 
available, being dead or refused, the widow was at liberty to adopt any 


(6) Suryanarayana v. Venkalaramami, 
2Q M. 3X2 P. 1' ; Ramsoondur v. Sur- 
benee, 22 YV. R. 121 ; Change v. Vasudeba, 
29 M. I.. J. 144, 29 I. C. 770; Bhagubat v. 
Murari, 15 C. W. N. 524, 7 I. C. 427. 

( 7 ) Mutasaddi Lai v. Kuttdan Lol, 28 


A. 737 ( 382 ) P. C. 

(8) Narasimha v. Parthasarathy 37 M. 

191 (P. C.) overruling Narasimha v. 

Rangaya Appa Row, 29 M. 437. 

(9) Karsandas v. Ladkavahu, 12 B. 185 
099 ). 
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other boy unless her authority was expressly limited as if the direction 
were: “Adopt A and no other.”* 10 * 

728. Rut a construction, though liberal, must be equally reasonable 

and not outside the pale of probability and the 
Construction must rules of judicial interpretation. This was pointed 
e easoii’* e ou t in a case in which the son had executed a Will 

.appointing his wife, father and uncle, his executors, and the latter two 
trustees as well, conferring upon all the three an authority to adopt and 
providing for his trustees to adopt should his wife die without making 
an adoption. The wife adopted the plaintiff with the consent of the uncle, 
her husband’s father being then dead. It was contended that as the wife 
only could adopt, this power must be treated as one merely authorizing 
the wife and providing for the concurrence of the two executors. Rut 
the Privy Council held this to be a mere speculation, which could not 
override the clear provisions of the will which intended to confer the 
power of adoption on all the three, and in case of the wife’s death, on his 
two executors, which showed the father and the uncle were conferred a 
power to adopt independently of the widow. The joint power being 
invalid, the adoption made by the widow with the consent of one of 
the executors was equally invalid.*"* 

The same view was held in other cases where the testator had empower¬ 
ed his wife to adopt a son along with a living son in which case the direction 
could not be construed to mean an authority to adopt on the death oi 
the son.*' 2 * 

729. Such joint authority which is inconsistent with the sole 

legal authority inherent in the widow, for 
Consent** 0 " for proper exercise of which the consent of 

the husband is made pre-requisite is not to 
be confused with a condition providing for the consultation 
or advice of a person named. So where the testator appointed 
his cousin as manager of his estate, and provided that his wife 
will "manage all his affairs with the consent of the said manager,” that 
if she did any wrongful act the said manager could cancel it, and that 
his wife “will adopt a son with the good advice and opinion of the 
manager’’ the wife adopted without the advice of the manager who re¬ 
fused to advise or attend the ceremony. The Court held the adoption good 
on the ground that while the will prescribed a penalty for mismanage¬ 
ment, it did not say that the manager’s non-consent should invalidate the 
adoption. That the condition as to his consent was, therefore, not a con¬ 
dition precedent to the validity of an adoption by her, and as adoption by 
his wife was the testator’s primary purpose, it could not fail for want of 


(10) Ramchandra v. Bapu, (1877) B. 
P. J. 42; J.akshini Bm v. Rajaji, 22 B 
ggO followed in Snryanarayana v. Venku 
taramam, 26 M. 681 (684); Shankar \ 
Sawitri, 50 I. (J. (N.) 599. The some¬ 
what narrower construction in Amir- 
thayyan v. Kclharamayyan, 14 M. 65, may 
be justified on the terms of the Will the 
Court had to corstrue. 


(11) Amrito Lall v. Surmomoni, 25 C 
062, affirmed O. A. 27 C. 996 (1002, 
1003) I’. C. 

(12) Joy Climulro v. lihyruh, (1849) 
S. D. A. B. 461; 10 I. 1 ). (O. S.) 1006; 
Bason v. Basoo, (1850) S. D. A. M. 20; 
Verapmshiya v. Santanraio, (i860) S. 
I). A. M. 168. 
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the manager’s consent. *' 5 ) This was the view taken in another case, in 
which the authority was given in the following words: “If my younger 
brother has children, and if he would give his second son among them in 
adoption he should be taken. In the meanwhile if another son is adopted, 
much trouble would occur. It a hoy is available among relations, 
with reference to whom trouble may not ensue, he may be taken.” It 
was held that these words were merely commendatory and not imperative 
and that it left the wife free to adopt a stranger.* 1 *) A Hindu testator 
by his Will appointed live tiustees of his property, and gave power to his 
widow to adopt a son with their consent and advice. One of the trustees 
declined to act. She adopted a boy with the consent of the remaining 
trustees who had in fact made the selection. The Privy Council upheld 
the adoption holding that the refusal of one of the trustees to act could 
not invalidate it, and that the real authority to adopt was vested in the 
widow.*' 5 ) 


730. The authority may be conditional, contingent or limited, but 
t • •» j a l •» whatever its nature. “ it must lie strictly pursued."* 161 

mu e ut on y. t h c h us band may direct that his wife may adopt 

on the death of his legitimate son,* 1 ?) or that the adoption should be oi 
a boy from a certain family in which case the wife is bound to execute 
the limited authority. So where a Hindu made a Will executed in favour 
of his wife addressing whom, he said therein, “You must adopt for me 
a boy you like from the children that may be born in the families of my 
brothers ” and later on added, “ the principal object of this Will is that you 
should adopt for me any suitable boy ” and the wife adopted one outside 
the husband’s brothers’ family, though one of the brothers had offered 
his own son in adoption, the Court set aside the adoption holding the 
second clause controlled by the first and thereby limiting her authority, 
which she could not exceed, by adopting an outsider.*' 8 ) 

731. Of course, it is a well-known principle of law that a person 

in . * .. cannot authorize another to do what he is not able 

eg u on y. tf) t j 0 himself.* 1 '*) Consequently, the husband being 
unable to make an illegal adoption cannot confer larger powers upon 
his wife. He cannot, for instance, make an adoption during the life¬ 
time of a son. If, therefore, he permitted his wife to make an adoption 
of a co-heir with his son, the authority is altogether invalid and cannot 
be validated by construing it to authorize an adoption on the death of the 
natural son then living. As the Court observed: “ It is impossible to 

convert this permission into a permission for what is altogether a distinct 
purpose, i.c., the adoption of a son after the death of the natural son then 
living. ... It can furnish no authority for enabling a widow to correct 
an illegal permission by modifying it, or groundlessly assuming the exist- 


(13) Surendra v. Sailaja, 18 ('. 385 
(39i) J Chennappa v. iiamappa, 10 Al. 1 .. 

J. IJI. 

(14) Radha v. Narasimha. 17 A!. L 
J. 186. 

(15) Bal Ganyadar J'ilak v. Shrinivos 
Pandit, 39 B. 441 P C. 

(16) Padum Singh v. Koer Oodey 
Singh, 12 M. I. A. 350 (356). 


(17) Solukhna v. Ramdolal, I Bcng. S 
R- 434 . 6 I- H. (O. S.) 318; Bliubonmoyi 
v. Ramakishore, 10 At. I A. 279; Bykant 
v. Kisto Soondcree, 7 W. R. 392; Velanki 
v. Venkata, 1 M. 174 P. C. 

(18) Amirthayyan v. Ketharamayyan, 
14 AI. 65. 

(19) Go pee Lai v. Chunderbolee, n B. 
L. R. 391 P. C. 
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ence of a permission which might have been legal.” (2 °) So where the 
husband had two wives and a son by the senior wife, and when ill his 
junior wife complained to him of the ill-treatment awaiting her at the 
hands of her co-wife and her son, whereupon the husband empowered 
her to adopt a son if she could not agree with her step-son, it was held 
that as the husband could not adopt while his son was alive, so couid not 
his widow . (j '> So where the husband ga ,r e each of his two wives per¬ 
mission to adopt three sons in succession, and acting upon this authority 
the two widows adopted two sons simultaneously, and the question was, 
which of any of the two adoptions was valid, their Lordships held the 
two simultaneous adoptions invalid, first, because such adoptions arc 
illegal and secondly, because, if reasonably construed, the permission gave 
not a power to the widows to adopt simultaneously but first to the elder 
widow power to adopt three sons successively, and then a similar power to 
the younger widow. 

732. So an authority, legal and sufficient, ma\ by the intervention 
of other interests become invalid if exercised thereafter. Such would be 
the case where the power to adopt by the widow' in the event of the death 
of a legitimate son then living w r as exercised on his death after his marriage 
and when his wife entered into possession as his heir, and when the 
adoption made by his mother in the exercise of her power had the effect 
of divesting her daughter-in-law. 

So it is illegal to authorize any person other than the wife to make an 
adoption, since the power is exercisable by the widow alone, though res¬ 
trictions may be placed upon her choice of a boy, by the husband making 
it a condition that the person named by him should concur in the choice. 
But such power of concurrence is very different to a power of participa¬ 
tion in the adoption.So where the testator purported to authorize 
his widow, whom he made his executrix jointly with two other persons 
whom he appointed his executors to adopt a son to him, the Court held 
the power invalid. They observed: “ That no one can adopt a son to a 
dead man except his widow is such a rudimentary principle of Hindu Law 
and one constantly occurring m ordinary life, that it is difficult to suppose 
any educated man to be ignorant of it. That the widow’s choice of a boy 
may be restricted in various ways, and among them, by requiring the 
consent of persons named by the husband, is also familiar law’. If it turns 
out that such consent cannot be procured she has no authority to adopt, 
and that is the question which has been raised in this case with refer¬ 
ence to the death of Madhusudau. (JS) But the fundamental objection 


(20) Joy Chunder v llhyrub. < 1849) 
5 S. IX A. B 462, 10 1 . IX (O. S.> .<x*> 
(1009). 

(21) Soluklma v Ram Dolal, 1 IX ft 
R. 434, 6 I. IX (O. S.) 318 (320) 

(22) Akhoy Chunder v. Kalapahar, 12 
C\ 406 (411,’414) P. C. 

(23) Jikoobun v. Ramkishore, 10 M. I 
A. 299 (311, 312) ; Sri Virada v. Sri 
Broso, 1 M. 69 P. C.; Ram Krishna 
v. Sham Rao, 26 B. 526 (532) ; Bachoo v. 
Mankorebai, 31 B. 373 P. C; Amulya v. 


Kalidas, 32 C 861 F. B ; Putto v. Pun- 
dura iuj, 32 B. 499; Maniyamala v Nanda 
Kumar, 33 C. 130O; Madana Mohana \ 
Purslwtama, 41 XI 855 P. C , affirming 
O. A Madana Mohana v. Purskotama, 
38 M. 1105. 

(24) Amritolal v. Surnomoye 27 C. 
996 P. C.; Venkata v. Rangayya, 29 XI. 
437 (444, 445). 

(25) The testator’s father appointed as 
a co-executor and co-irustec. 
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arises not on the events that have happened, hut on the provisions of the 
Will as it stood at the testator’s death. Tt never gave any authority at 
all to the widow.”* 11 


733. So an authority may he void for vagueness. Such was the 
A . . case of the husband who authorized his wife to 

Vague Authority. adopt a bov “f rom am „ngst mv near relatives” 

which clause was held to he ton vague and, therefore, inoperative/ 2 ) But 
in such cases the Court strives, as far as possible, to place a reasonable and 
probable construction upon vague and incomplete words. 


The testator, the Taluqdar of Balrampur in Oudh. who died childless 
leaving two widows, bequeathed to “the Maharani Sahiba ” his entire 
estate, giving her also a power to adopt, and also providing maintenance 
for both his widows after such adoption. On the question arising whe¬ 
ther the term “ Maharani Sahiba ” applied to the senior or to the junior 
widow, the Judicial Commissioner held that term to refer to both the 
wives considered collectively, but the Privy Council overruled him hold¬ 
ing that the employment of a singular nurnlwr pointed only to one 
individual, which was otherwise consistent with the context, and that in 
that view the senior widow who retained the pre-eminence of an elder 
wife must be held to be the donee of her husband’s power/’ 1 


734. Tie who gives the authority may equally revoke it before it has 
been acted upon/-* 1 Such revocation may be ex- 
th R *t° Cat, ° n ° f Au " P rcss or implied. Such revocation will be presumed 
where after the authority is given, he himself gets a 
son or makes an adoption/s) 


735. The authority to adopt is the conferral of power which the 
Abu.eof Authority. ( } on ^ cannot l,sc , t r ? h t er personal advantage Where 
for instance, a Hindu widow having authority to 
adopt from her husband entered into an agreement whereby she under¬ 
took not to adopt in consideration of her getting some properties, the 
r-greement was held to be void as contrary to public policy, the authority 
being given to her not for herself but for her husband/ 61 


736. The proof of authority is no exception to the rule governing 
the proof of any other fact. But time is always a 
Proof of Authority. factor in determining its value. The fact that 
there was an adoption in fact by the widow does 
not, of course, warrant any presumption of authority. But where the 
adoption was made 42 years ago and the widow survived the adoption 
for a period of 30 years during which it could have been, but had not 
been challenged, on the othei hand, it was recognized by the local autho¬ 
rities as valid and the plaintiff had in various litigations acted along with 


(x) Amrito Lai v. Sttrnomoye. sj 
996 (1002, 1003) P. C 

(2) Sarda Rrasad v. Rama, 17 C. \\. 
N. 319 ( 323 ). 

(3) Jndar Ku invar v. J at pal, 15 C. 725 
( 748 ) P. C. 

(4) Jaqannath v. Kunj Behan, (1919) 
M. \V. N. 52; 49 I. C. 929 


(5) Gourcepershaud \. Jymala, 2 B. S 
K. 174, 6 I. I) (O. S.) 491 (492) rhe 
legality of two successive adoptions by 
two co-widows upheld in this case, is 
now no longer tenable. 

(6) Jagannath v. Kunj Rchari, (1919) 
M. W. N. 52, 49 I. C. 929. 
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the adopted son, acknowledging in the course of proceedings his right and 
all other parties had acted on the assumption of the adoption, (he Court 
held the evidence of witnesses who proved both the adoption and the 
authority as beyond cavil/ 7 * In another case the Court presumed autho¬ 
rity to an adoption made in 1867, but only questioned after abort SO 
years and after the son had died/ 8 * 

42. (1) Where the authority to adopt devolves or is 
Adoption by co- conferred on two or more widows, in the 
widow*. *° n y C absence of any express direction to the con¬ 
trary, it may be used by the senior widow 
then living at the time of adoption. 

(2) But no co-widow can make an adoption without the 
consent of the other co-widow in whom by inheritance from 
her son the whole estate had become vested. <9) 

Illustrations. 

(a) A directs that his two wives B and C may jointly adopt a son Feit B 
though senior, cannot adopt without the concurrence of C and if one of them dies 
the other cannot adopt (m) 

(b) A directs that his two wives B and C should make an adoption Theie 
is noihnig to indicate that they arc to act jointly. B, if senior. ma> adopt, and if 
she dies or refuses, C may do so/”) 

(r) A has two wives B and C, of whom C has a son hy him who survives A. A 
authorises B to adopt in case his son by C should die. The son dies an 1 his estate 
vests in his mother C. B cannot divest C by adoping to A without C’» 
consent. 0-0 


Synopsis. 

(1) Adoption by Co-widows (2) Preferential Riqlit of Senior 
(737-738). IVidow (739). 

737. Analogous Law.—Ordinarily, where two or more co-widows 
survive their husband of a divided family in Bomba)’ where his author¬ 
ity to adopt is presumed, that right is held to belong to the senior 
widow,by reason of her pre-eminence as the senior wife of her 
husband who may adopt without even consulting his junior co-widow/' 1 * 


(7) Sri Kanchumarthi v Kanchumartki 
(1925) P. C. 201; !’9 I C. 817. 

(8) Sambasiva v. Ramasseami 48 M I 
J. 353; 86 I. C. 772; (1925) M 8ot. 

(9) Anandi Bai v. Kashihm, 28 B 461 
(465); Faizuddin v. 1 ineowri Shaha, 22 
C. 565. 

(10) Narasimha v. Parlhasarathy, 37 

M ."25 P. C 

(11) Mondakini Dasi v. Adinath Dey, 
18 C. 69 (71, 72). 

(12) Faizuddin Ali Khan v. Tincowri 
Shaha, 22 C. 565. 

(13) Anandi Bai v. Kashibai 28 B. 461, 
(4(35) , seniority being, of course, deter¬ 


mined by the order in which they W'erc 
married and not by the seniority of age; 
Ranjit Lai v. Bijoy, 39 C. (582); Basap- 
pa v. Shidranta[>{'a, 21 Bom. I. R 217, 
50 I. C 736. 

(14) Rnkhniabai v. Radhabai, 5 B. H. 
C. R. (A C ) 181 ; Rupchand v. Raklnna- 
bai, 8 B. H. C. R. (A.C ) 114; Ramji v 
Ghamau, 6 B. 498; Keshas ■ v. Go-ii'd. 9 

B. 94; Padajirav v. Ramrav, 13 B 160; 
Ranjit Lai v. Bi)oy, 38 C. 694. O A. 39 

C. 582 ; Kakarla v. Kakarla 28 M. L J. 
72, 27 I. C. 775; Ilamara v. Damara, 29 
M. L. J. 18, 27 I. C 77s; Shankar \ 
Sasiitri, 50 I. C. (N.) 599. 
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even though her interest may be affected adversely by the adoption, (,s * 
by divesting the estate which she may have inherited/ 16 ) This view 
is supported by the theory of the spiritual benefit accruing to the hus¬ 
band which it is the duty of all widows to strive for (,7) This rule 
applies equally to the case of Jains though its underlying principle of 
spiritual benefit is wholly inapplicable to them/ 18 ) 

738. But the case is different where the junior co-widow succeeds 
to the estate as the heir of her son in which case the senior by her 
adoption could not divest her of the estate which has already vested in 
her as her son’s heir unless she had consented to the adoption/"’) for 
which she is under no religious obligations, to consent since she inherits 
the property not from her husband but from her son/ 20 ) But this is an 
exceptional rose. 

739. Ordinarily, wheie the testator empowers his two or more 
widows to adopt and both have equal rights, the authority to adopt 
de\olvcs upon them in their order of seniority. Tf the seniormost 
should refuse ir become incapable of adopting then the right devolves 
on the one next senior to her/ 2 ') It is however, open to the senior to waive 
her preferential right to adopt in favour of a junior widow. The latter 
would then become entitled to make the adoption/”) But without 
such authority, the junior cannot even perform the ceremony of adop¬ 
tion of a boy selected by the senior for that purpose, since adoption 
implies the mutual acts of giving and receiving the child, and until they 
take place there is necessarily a locus penitential for the elder widow of 
which she may avail herself, although contrary to the wishes of the 
other widows, by changing her mind and selecting another child. To 
hold that any one of the junior widows might perform the formal act 
of adoption of the selected child, whenever it pleased her, is to force 
the hand of the elder widow, and compel her to complete the adoption, 
Avhich, till it is completed, is at the most only in ficriS Where both 
widows have equal presumed authority to adopt, the senior may adopt 
not only without consulting her junior but even in opposition to her 
wishes, and even though it may prejudice her right/ 2 ') But this is 
only so where the husband does not give any specific directions to the 
contrary. lie may, for instance, direct that it would be competent to 
his two widows to adopt jointly. In that case the exercise of the power 
being vested in the discretion of the joint donees, one is incompetent 
to act without the other, so that if one of them dies the power is at 


(15) Bhaqubai v Kalo, (1875) R P 
J- 45 » Padajirav v. Ramrav, 13 R 160; 
Bhimawa v. Sanqawa, 22 B 206 (211 
212). 

(16) Amava v. Mahadgauda, 22 B 416 

(17) Rakhmabai v. Radhabai, 5 B. H. 
C. R. (A C.) 181 ; Ramji v. Ghamau, 6 
B. 498. 

(18) Amava v. Mahadgauda, 22 B. 416 
(422). 

(19) Ramkrishna v. Shamrao, 26 B 526 
F. B-; Anandi Bai v. Kashi Bai, 28 B. 


461 (464, 465) ; Patio v. Pandura«g, 32 
B. 499. 

(20) Faizuddin v. Tincawri, 22 C 565 
( 572 ). 

(21) Saroda Prosad v. Rama, 17 C W. 
N. 310; Mondakini v. Adinath, 18 C. 69 
(71-72) ; Doorga v. Soorendra, 12 C. 686, 
Padajirav v. Ramrav, 13 B. 160. 

(22) Padajirav v. Ramrav, 13 B 160 
(167). 

(23) Padajirav v. Ramrav, 13 B. 167. 

(24) Bhimawa v. Sangawo, (1806) B- 

P- J- 351. 
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an end / 3 ® 5 Tt is, of course, competent to the husband to authorise his 
junior widow to adopt to the exclusion of the senior widow /* 5 Of 
two co-widows in Bombay, the senior may .adopt Avithout any express 
authority of her husband, but the junior cannot adopt without the 
consent of the senior co-widow, or the special authority of her hus¬ 
band / 25 

43. An adoption brought about by coercion, undue 
influence, fraud, misrepresentation, or mis- 
et£ dopU ° n hy fraud ' take, or otherwise than by the free consent 
of the parties thereto, is voidable at the 
instance of the party wronged, but subject to the rights of 
other parties, it may be confirmed. 

Illustrations. 

(a) sl> a widow in (he Bta\iil country, falselv represented to her husband’s 
Snpindas that she had authority from her husband to adopt They thereupon 
accorded their consent. The adoption is invalid as their consent was obtained by 
a misrepresentation/®) 

(b ) si threatened fl with a criminal prosecution falsely accusing her of forgery, 
B thereupon adopted si’s son C. She treated C as her son for > car's. B could 
not afterwards avoid it, for she had ratified it. 


Synopsis. 


(1) Voidable Adoption (741). 

(2) Ratification When Possible 

(742). 

(3) Adoption must be Voluntary 


(743-746). 

(4) Corrupt Adoption (747). 

(5) sldoption bx Fraud, etc. 

(749). 


740. Analogous Law.—This section merely applies the general law 
to the subject of adoption, and is amply supported by authorities/*) 
So the Succession Act < s5 embodies the following provision equally 
applicable to Hindus subject to the Hindu Wills Act / 65 


741. A Will or any part of a Will, the making of which has been 
caused by fraud or coercion, or by such importunity 
Will Obtained by as ta ^ es aw ay the free agency of the testator is 

Importunity! rC,0n ° P void, and the Court is bound to ignore it. But 

assuming that fraud, etc., is pleaded, the proof by 
which it is supported must be precise and sufficient, and as it is too 
often ignored, the fraud proved must be the fraud pleaded and not some 
other fraud which had never been pleaded at all and of which the other 
party had no notice. In the ease of marriage and adoption which 


(25) Narasimha v. Parthasarathy. 37 
M. 190 (225) P. C. overruling Narasimha 
v. Ranyayya, 29 M. 437. 

(1) Chennappa v. Ramappa, 10 M. L. 
J. 13 r; Dnyanu v. Tanu, 44 B. 508 

(2) Basdppa v. Shid ramappa, 43 B. 481; 
Dnyanu v. Tanu, 44 B. 508. 

(3) Jonalagodda Venkamma v Jonala- 
godda Suhramatiiam, 30 M. 50 (52. 53). 


(4) Venkata v Ranyayya. 29 M 437 
(445, 446) ; Venkamma v. Subramaniam, 
30 \f. 50 (53) P. C ; Bal Gangadliar 
Tilak v Shrinivas, 39 B. 441 (467) P. C ; 
Shamsunder Lai v si chan Kttntear. 28 
A (189) P. C.; Sitaram v. Hurihar, 12 
Bom. L. R. oro, 8 I. C. 625. 

(5) Act XXXTX of 1925. 

(6) Act XXI of 1870, S. 2; now Sch. 
ITT, S. S7, Act XXXTX of 1925. 


H. C .-26 
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materially alter the status of the persen married or adopted, this pre¬ 
caution is especially necessary; for it may affect his rights though, being 
a minor, he may have had no share in it at all. 

742. As regards the effect of these acts, it has been held that 

neither coercion noi fraud nor undue influence nor 
Ratification When misrepresentation renders an adoption invalid or 
void, though they make it voidable at the instance 
of the party coerced or the adopted son, whose status is altered to his 
prejudice by such coercion. Hut a party may have been coerced into 
the doing of a thing which he may ratify afterwards. Such was the 
case of the Hindu widow who had been coerced into making an adop¬ 
tion of a boy by an attorney, who thicatened the mother with prosecu¬ 
tion tor the forgery of a Will executed in her favour, whereupon she 
took the boy in adoption ratifying her act when the threat was removed 
bv acknowledging the adoption and upholding it as a valid one.* 7 ' 

743. The first pre-requisite of a valid adoption is that it should be 

made and taken out of affection* 8 ' which, of 
(l) It Must Be course, implies that it should be the voluntary act 
ountary. u f parties and not one brought about by corrup¬ 

tion, coeicion, or any of the othei circumstances mentioned in the sec¬ 
tion which may defeat the very purpose of adoption. So, in setting 
aside the death-bed adoption of ? person, the Privy Council said: “ How 
is it possible that a person in such a condition could be capable of any 
act requiring judgment and reflection, especially one to which no 
antecedent circumstances appear to have led, and for which the enfeebled 
and scarcely conscious mind was unprepared? In such a state as 
that described, even if the mind were passively awake to the sugges¬ 
tions trade to it, it would naturally cling to repose, and yield, for the 
sake of it, to any external suggestion.”* 9 ' 

744. Of course, a person who from extreme youth or old age is 
unable to judge of the nature of the act and its effect upon his rights, is 
equally' incompetent to make an adoption. As was observed in a case, 
“ a minor might make a valid adoption for the spiritual benefit of her 
husband, yet there must be cogent evidence to show that she did so 
under the intelligent and disinterested guidance of her legal guardian, 
seeking bona fide to provide for a spiritual necessity, with due regard 
to her interest as far as it is compatible with such necessity.The 
plaintiff (a Vaishya hv caste) claimed to be the adopted son of the 
defendant whom he sued for possession. Reversing the judgments of 
the two Lower Courts, the High Court set aside the adoption as brought 
about by coercion and undue influence of the defendant’s caste people 
who hurriedly sent for the plaintiff who -was a pauper and caused the 
defendant, then aged only 13 to adopt him in accordance with the 
authority of her husband before his corpse was removed from the 

(7) Venkata v. Rangayya, tg M. 437 (8) Manu, IX-168. 

* 445 . 446), reversed O. A. Narasimha v (9) Tavammaul v. Sashachalla 10 M. 
Parthasarathy, 37 M. igg P. C„ though I. A. 420 * 435 ). To the same effect, 
on a different point. The view set out Bui tub Kant v. Kishet.pria, 6 B. S I< 
in the text was dissented from in 271, 6 I. D. (O.S) R69 (871) 

Sattiraju v. Venkataswami, 40 M. 925 (10) Ranganayakamma v. A hear Setti, 

( 930 ). 13 M. 214 (221). 
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house. There was a sufficient gift and acceptance though the oer- 
formance of Datt Homo was deferred. Next day the defendant wrote 
to the Revenue Officers a petition announcing her husband’s death and 
adoption by her of the plaintiff to perpetuate his family. The adoption 
was made in the presence and with the advice of the relations and caste 
people. Eight days after her husband’s death she repudiated and turn¬ 
ed the plaintiff out of the house. In reversing the concurrent findings 
of the two Courts below and in holding the adoption coerced or unduly- 
influenced, the High court however, took account of the following facts 
namely (a) the adopter was aged 13, ( b) her husband’s corpse lay in the 
house till 10 A.M., as the assembled relatives persisted in the adoption 
and would not permit its removal till the adoption was made, (c) plaintiff’s 
adoption was antecedently improbable as the defendant had more eligible 
relatives for adoption, (d) the plaintiff was a pauper and a recent arrival 
in the village but the defendant was well-to-do, (e) plaintiff was expelled 
from the house within 8 days of the defendant’s husband’s death and 
before the funeral ceremonies were completed. The Court further found 
that the presence of the assembled relatives did not make the adoption 
voluntary, for they had all joined in exerting pressure upon the young 
widow to make the adoption/ 11 ) A similar view was taken by Westropp, 
J., in another case< 12) already cited in which an adoption by a young 
widow of 17 years of age was set aside as induced by undue influence. 
The same learned Judge set aside another similar adoption in another 
case in which a recently bereaved widow aged about 17 had been induced 
to adopt the plaintiff, the second cousin of her husband, whom her husband 
had requested the plaintiff’s mother to give in adoption. The Court 
found that there was coercion or undue influence and the absence of 
independent advice which rendered the adoption invalid. (l ®) 

745. In another case a child-widow aged 11 was authorized by her 
husband to make an adoption if, and when, she chose. Soon after his 
death she was induced by her father to make an adoption, which the 
( ourt set aside on the ground that she was then a minor even under 
Hindu Law, and therefore legally incapable of making an adoption, and 
secondly because there was no evidence to show that she had disinterest¬ 
ed and independent advice to give her discretion. The Court further held 
that such adoption was absolutely void and not merely voidable and could 
not be legally ratified by the minor on coming of age/ 1 *) 

A case where the widow has to form an independent judgment is of 
course distinguishable from that in which she merely executes the com¬ 
mand of her husband. Such was the case of the widow under 15 who 
took a boy in adoption in accordance with the direction of her husband/ 1 ®) 
m which case the scope of the inquiry is shifted to a consideration not 
whether the widow’s act was right, but whether the husband's authority 
was unobjectionable. These cases establish the duty that lies on the Court 
ro protect minors who under the guise of an adoption, are only too 


(n) Ranganayakamma v. Alwar Setti, 
13 M. 214. 

(12) Bayabai v. Bata, 7 B. H. C. R. 
(App.) 1 (20-24), followed in Soinj- 

fckharaja v. Subhadraniji, 6 B. 524. 


(13) Somasekharaja v. Subhadramji, 6 
1. 524. 

(14) Sotteraju v. Venkatasivami, 40 M. 

25 (930), dissenting from contra in 

'enkata v. Rangayya, 29 M. 437 

(15) Mondakini v. Adinath, 18 C. 69 
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frequently stripped of their heritage. Those who are young or old, weak 
or feeble, are alike entitled to the same protection. f' 61 

746. The fact that the adopter was a young, inexperienced, female 
and a pardanashin, surrounded by interested councillors, to whom in¬ 
dependent advice was not available, are all facts which would strongly 
raise a presumption of undue influence in an adoption made, especially 
if it had not been thought of by the husband during his own lifetime. As 
will be seen in the sequel, the Courts require very clear atid cogent evidence 
not only of the factum of adoption but also of its antecedent probability 
before disinheriting the natural heirs. The Privy Council even regret 
that writing and registration is not made compulsory in all cases of adop¬ 
tions^ ; but so long as law remains in the imperfect state in which it is 
at present, the Court must shoulder the heavy duty that lies on it to 
scrutinize every case with that care and circumspection that the highest 
tribunal has enjoined as essential for the right determination of all tran¬ 
sactions made to the prejudice of persons placed in a position of helpless¬ 
ness and dependence. 


747. Any consideration paid to the father for giving away his son 
A j .• in adoption is really the sale of the child, and is 

orrup op ion. ag suc j 1t now illegal and opposed to public policy/ 181 
But an adoption like a marriage involves the change of status and law 
does not ordinarily permit the cancellation of a filial relationship once 
completed/ 1 ’ 1 any more than it favours the cancellation of a marriage. 
But nevertheless it discourages trafficking in children, and regarding the 
passage of all consideration between the natural parent and the adopter 
as illegal, it would do all it can to prevent the parent profiting by it. 
Consequently, if the adopter borrowed money for payment to the natural 
parent the money so borrowed is not recoverable from his estate or his heirs 
including the adopted son/ 3 °> And if the amount is promised but not 
paid it cannot be sued for/ 3 ' 1 But in such cases the reason why the 
adoption is not cancelled is, that it may cause irreparable loss to the adopt¬ 
ed son. As was observed in a case: “ That a rule which makes an 
agreement to pay, or the payment of such a consideration as that in 
question invalidate the adoption itself, would strike at the mischief more 
effectually than one which only prohibits the grant of relief in respect of 
the agreement or the payment, it would be idle to suppose, so long as the 
sentiments of the people concerned remain what they are. It is adundantly 
clear from the evidence that in the community to which the parties belong 
such payments form the rule, and the contrary, the exception. And so 
long as these men continue to he moved by the desire for the perpetua¬ 
tion of lineage by recourse to the fiction of adoption, the payments will 
not cease and the consequence of the stricter rule would only be that the 
payments would be made in secret....’/ 221 


(16) Benee Prasad v Ahdool, 25 W 
K 192 (195) (adoption by a man of weak 
intellect). 

(17) Sutroofiun v. Sabitra 5 W K. 
109 P. C. 

(18) A “son bought” is the 8th out of 
the 12 recognized sons in the Smritis, but 
he is no longer so recognised; Eshan 
Kishore v. Hurish Chuttder, 21 W. R. 


3R1 (382); Muruyappa v. Nayappa, 29 
M i6t. 

(19) Muruyappa v. Nayappa, 29 M. 

161 (164,' 165). 

(20) Sitaram v. llarihar, 35 B 169 
(181). 

(21) Eshan Kishore v. Hurish Chutt¬ 
der, 21 W. R. 381 (382). 

(22) Muruyappa v. Nayappa, 29 M. 
|6l (165). 
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748. The Court, however, takes this view in the interests of the 
adoptee and if he feels injured by his affiliation, he is entitled to have it 
cancelled on the ground of corruption. Hut otherwise the question of 
motive is immaterial to its validity and the Court will not allow a stranger 
to shake his title on that ground. 

Hut as pointed out in a later case, this view is not sustainable, as the 
act of adoption is not an act in the nature of a contract, and the validity 
of the act changing the status of a person cannot be made to remain 
in suspense at the option of one of the actors in the transaction/ 23 * Such 
cases may more appropriately be supported on the ground of estoppel 
rather than of ratification. 

Hut in another case the widow in Madras being required to obtain 
the consent of her Sapindas to her adoption, falsely stated to them that 
she had the authority of her husband to adopt, which rendered their con¬ 
sent supererogatory. They, however, consented and the widow went 
through the form of adoption, but the Court declared it to be a nullity 
on the ground that the widow had obtained the necessary sanction of the 
Sapindas by misrepresentation and that their consent was not the “in¬ 
dependent approval of her natural advisers, the absence of which sufficed 
to vitiate the adoption/ 245 

749. Adoption by Fraud, etc.—-An adoption by a widow must be 
made with ;. i eye solely to the fitness of the boy to be adopted to fulfil 
the religious and secular duties binding on a son. That object is likelv 
to be frustrated, if she is induced to adopt a boy out of greed for money 
and for pecuniary benefit to herself. It* she is so induced, the money 
paid to her is a bribe, which is condemned by all Smriti writers as an 
illegal payment. Still less is the object fulfilled if she is defrauded or 
coerced into accepting a boy whom she is constrained to adopt, 
without the execrcisc of that unfettered judgment which is essential 
to the efficient discharge of her duties. It is consequently clear, that 
no adoption can be upheld, that is the result of coercion, fraud, misre¬ 
presentation or undue inlluence. These are large words and commonly 
used in concatenation, but as the Privy Council remarked; “ Coercion, undue 
inlluence, fraud, and misrepresentation arc all separate and separable 
categories of law. It is true that they may overlap or may be com¬ 
bined.”^ 255 Hut it is nevertheless necessary, and is indeed, a well recog¬ 
nized rule of pleading^' 5 that he who relies upon them for relief must 
plead them specifically giving particulars, without which the Court will 
take no notice of general allegations which do not amount even to an 
averment of fraud/- 0 The motive tor an adoption being spiritual, it 
cannot be avoided on the ground that the adoptee has nothing to inherit/ 35 


(23) Sattirajn v. Vnikataswami. 40 M. (2) Wallingford \. Mutual Society, 5 
925 (930) ; Venkamma v. Jonalayadda, 30 App. Ca$. 685 ((>97) ; Ganga Narai'n v. 

50. 1'iluckram, 15 C 533 P. C\; llal Gi.itga- 

(24) Sitaram v. Ihtrihar, 35 11. 160 dhar Tilale v. Sltriiiiz'at, 39 11 411 (467) 

(180, 181). 1‘. C. 

(25) Hal Gangadliar Tilak \. Shrinizas, (3) Sri Virada \. Sri Hroso, 1 M. (9 

39 B. 441 (4O7) P. C. (83) P. C ; Sukhdcvdoss \. Mt Choii 

(O Or. VI, R. 4, C. P. Lode (V of Hai, (1928) M. \\. N. 32. (1928) M. 118 
x 908). (123). 
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44. The widow’s power to adopt becomes incapable of 
execution on the vesting of her husband’s 
Legal limitation on estate in another by inheritance: 

widow a power. 

Provided that when the estate of the 
husband has vested in his co-widows by inheritance to him, an 
adoption made by one of them will not be invalid by reason of 
the fact that it has the effect of divesting them. 

Illustrations. 

(а) A, the father of B, then aged 2 years, empowers his wife C to adopt 
should B die. B lived to lie of age, married P and on A ’s death inherited lus estate. 
He then died and was succeeded by his widow />, who also died, ( succeeding her 
C then adopted E. The adoption is invalid as h could not divest P in whom A 's 
estate had vested as the heir of his son /*.<3) 

(б) But if in the last case B had died unmained, and mi his death the estate 
had vested m his mother C', C could have adopted to A as by so doing she would 
have merely divested her own estate/-*) 

(r) A and B arc joint brothers. B predeceases A who succeeds to lus share 
by survivorship. B ’s widow adopts to her husband. The adoption is valid as A 
has n >t inherited B’* share (s) 

( d ) But if in the last case A had also died, and his estate had vested in his 
widow, then B's widow could not adopt/ 6 ) 

(<•) A dies leaving two co-widows B and C in whom his estate vests by in¬ 
heritance to him. B adopts divesting C The adoption is valid (?) 

Synopsis. 

(1) Limits of Widow’s Power to (7) Adoption When Estate is 

Adopt (750). Posted in Co-zvidows 

(2) Adoption may Defeat Ex- (756). 

pectancy (751). (8) Consent If Effective to 

(3) No Revival of Power Once Rez'ive Pozver (757). 

at an End (752). (9) Rule Inapplicable to Joint 

(4) Widow Adopting as Gotraj family (758). 

Sapinda (753). (10) Estate Vesting by Inherit- 

(5) Rule Applicable to Grand- ance (759). 

mother (754). (11) fraud When Immaterial 

(6) After—When Son Dies (760). 

Minor and Unmarried (12) Adoption by an Heiress 

(755). (761). 

750. Analogous Law.—There is no text bearing on the sub¬ 
ject of this section, the rule therein set out being the net 

result of numerous decisions, some of them conflicting and by no means 
reconcilable to the main principle here formulated. The leading principle 
was stated by the Privy Council in a case in which the husband had em¬ 
powered his wife to make an adoption, should his son then aged 2 die. 
The son inherited his father’s estate on coming of age and then died] 


(3) Bhoobun Moyec v. Ramkishore 10 
M. I. A. 279; Manikyatnala v. Nanda 
Kumar, 33 C. 1306 (1321). 

(4) lb.; Verabhai Ajubhai \. Bm 
ffiroba, 27 B. 492 (499) P. C. 


(5) Madan Mohan v Purushotam.x, if* 
M. 1105. , 

(6) A dirt Suryaf>rakash Rao v. Naida- 
marty Gangaram, 33 M 228. 

(7) Amava v. Mahadgauda, 22 B. 416. 
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whereupon his widow entered upon the estate as his heir. The mother- 
in-law then adopted a son to her husband which had the effect of divesting 
her son’s widow. Hut the Privy Council held that by the vesting of her 
husband's estate in his son’s widow, her power of adoption had become 
incapable of execution. “ It might well have been that Bhawani (the 
son) had left a son, natural born or adopted, and that such son had died 
himself, leaving a son, and that such son had attained his majority in 
the lifetime of Chandra Rulli Debi (the mother-in-law). It could hardly 
have been intended that after the lapse of several successive heirs, a son 
should be adopted to the great-grandfather of the last taker, when all 
the spiritual purposes of a son, according to the largest construction of 
them, would have been satisfied. But whatever may have been the inten¬ 
tion, would the law allow it to be effected?. ... The question is whether 
the estate of his son being unlimited, and that son having married and left 
a w idow as his heir, and that heir having acquired a vested estate in 
her husband’s property as widow, a new heir can be substituted by adop¬ 
tion who is to defeat that estate and take as an adopted son what a 
legitimate son of (iour Kishorc would not have taken.... If Bhawani had 
died unmarried, his mother, Chandra Rulli Debi would have been his heir, 
and the question of adoption would have stood on quite different grounds. 
JJy exercising the power of adoption she would have divested no estate 
but her own and this would have brought the case within the ordinary 
rule, but no case has been produced, no decision has been cited from the 
text books, and no principle has been stated to show that by the mere 
gift of a power of adoption to a widow, the estate of the heir of a 
deceased person vested in possession, can lie defeated and divested.” (8) 9 10 
Their Lordships had to test the same rule in the converse case in which 
the son having died a minor, and unmarried, an adoption by the mother 
was upheld.<*> They have since reiterated their view in several other 
cases,and its application to other facts will be found illustrated in the 
Indian decisions. Where for instance, a Mitakshara father died leaving 
two widows G and B and a son S by G. By his Will he authorized B to 
adopt a son m the event of .S” dying unmarried, which he did in 1883 
whereupon B immediately adopted without consulting G. Six years later 


(8) Bhoobun Moyer \. Ram A 'shore, 
io M. 1. A. 279 (309, 312) ; but a reason 
able delay in the exercise of the option 
is both natural and inevitable; Razoai 
Sheo Bahadur v. Beni Bahadur, (.1926) 

1 \ C. 97. 

(9) Rerabhai v. Bai iltrabo, 27 B. 492 
(499) P. C. 

(10) I’odmakumari v. Court of Wards, 
8 C. 302 P. C, reversing Buddo Kumari 
x. Jug gut Kishorc, 5 w. O15 (O42, O43), 
in which the cllect of the Privy Council 
ruling in 10 M. i. A. 279 Was misunder¬ 
stood, in that the C ourt supposed tluu 
Ihcir Lordships had merely held that the 
tested estate could-Wi be divested, and 
not, that the adoption itself was im.did 
The case in Ramsoonditr \. Surbaner, 22 
\V. K. 121, also proceeds upon the same 
erroneous view. I11 reversing 5 C. bis, 
the Privy Council made it deaf that what 


they hail decided in 10 M. I. A. 279 was 
not merely that a vested estate could not 
be divested but on that account, no adop¬ 
tion which had that effect could be valid. 
It is now so settled; Annannna v Mobbu, 

8 M. H. C. R. 108; Rufchand v. Rnkh- 
niabai, 8 B. H. C. k. (A. C.) 114; Ramji 
v. Ghantau, 6 B. 498; Kesliav v. Govind, 

9 B. 91; Chandra v. Gajarabai, 14 B. 463; 
Krtshnarav v. Shankurrav, 17 B. 1O4; 
Vasudeo v. Ramachandra, 22 B. 551 F. B.; 
Ramakrishna v. Sham Rao, 2b B. 526 
F. B., approved in Madana v. Purushot- 
tama, 41 M. 855 P. C.; 7 hayammal v. 
Vcnkatarama, 10 -Al. 205 P. C ; 7 ara- 
1 burn v. Sureschander, 17 C. 122 
P. C.; . 1 mulya v. Kali Pas, ,u . «0i; 
Manikyamala v. Nanda Kuinai, 33 t 
130b, and cases therein cited at p i3-»; 
Kuttted v. Rotnesh, 46 C. 749. 
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both the widows mortgaged their land to pay off their husband’s debts 
upon which mortgage the mortgagee F obtained a decree in 1892 and in 
execution sale the mortgaged property was purchased by a third party 
who applied for cancellation of the sale on the ground that the property 
having vested in the adopted son, the widows had no saleable interest, 
and the Court held that since before the adoption the estate had already 
vested in G on the death of her son that estate could not be divested by 
any subsequent adoption by the junior co-widow.90 


751. Adoption may Defeat Expectancy.—It has already been seen 
that the widow of a joint coparcener in lionibay cannot adopt without the 
authority of her husband, or of her husband’s coparceners (§§ 711-715). 
lienee the widow of a predeceased son who died in union with his fathc r 
cannot adopt without liis consent,90 because such adoption would be 
derogatory of the father’s vested right which she could not divest by her 
adoption, the rule being that a widow cannot adopt where her adoption 
would divest an estate which has become vested in some one other than 
herself. 93 ) This does not mean that a widow cannot adopt unless her 
husband’s estate has become vested in her; since it is a power which she 
possesses, and may exercise independently of her inheriting her husband s 
estate/'i' But though a widow cannot defeat a vested right there is 
nothing to prevent her from defeating a mere contingent or reversionary 
interest/ 1 ** Where, therefore, by the custom of the family of an impai- 
tible holder a maintenance grant was carved out of the estate to be held 
by the younger sons with reversion to the estate upon failure of male 
heirs, widows not inheriting, it was held that the widow of the last grantee 
was competent to adopt and thus defeat the reversion of the grant to the 
impartible holder. 


752. It is also manifest that where the power is once determined, 
it cannot be revived upon the estate reverting to 
termined Power. die widow. It was so held in a case in which the 

husband’s estate became revested in his wddow on 


the death of his son after attaining majority and of his widow, when 
the estate reverted to the mother, who then exercised the power of adop¬ 
tion given to her by her husband. But the Court held that her power 
w r as not suspended but determined b) the vesting of the estate in her son’s 
widow, and that therefore, there could be no revival of that power to sup¬ 
port her adoption. And the same view was taken where the son was 
subsequently adopted into another family/ 1 *’) 


753. The same principle was applied to a woman in Bombay who 
Widow a» Gotraj h / ul s . uc V t>c<1e(1 to J ,cr husband’s brother as his 
Sapinda. Gotraj Sapinda. I he argument w r as that since her 

husband and his brother were both joint, the death 
of the former vested the estate in the latter and that destroyed her power 
to adopt to her husband. Consequently, when she succeeded to her 


(u) Baisuddin v. Ttncoien, 22 C. 565 
(,12) Dnyanu J anu, 44 Ji coX; Kit 7 
tarn v. Dinkar, 55 ]. l\ (1M.) jxT 

(13) Mallappa v. IJan map pa 44 M _yy 

(14) Pratap Singh v. Agar Singh, 44 
13. 778 (P. C.); Maharaja of Kolhapur v. 


Sundaram, 48 M. 1 K. 15 . 

05 ), lb.; Mallappa \. Hanmappa, 44 ]}. 
*97; Kumud v. Panicsh, 4(1 C\ 749. 

(16) *Sauiachaiiii v Paniasainy, 22 M. 
L J 85; 13 I. c. 7; Rampcari v. Bhogis, 
8 I. C. (C.) 714. 
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brother-in-law in the absence of his widow, mother or grandmother, the 
right which had become extinguished by the vesting of the estate in the 
brother could not revive afterwards when it chanced to revest in her/‘ 7 > 


Rule Applies 
Grandmother. 


754. Of course, the principle is equally applicable where the son 
instead of leaving a widow, leaves a son whether 
natural or by adoption, in which case the son’s estate 
instead of vesting in his widow, vests in his son and 
this was a case a fortiori sup]x>rlcd by the Privy Council* 1 *) in a passage al¬ 
ready quoted (§ 750). The same view was taken where the estate instead 
of vesting in the son had vested in his two daughters and the adoption was 
by the widow of a predeceased son/ 1 * 1 ' 


755. The facts that the son conics of age and is married, arc both 
essential factors in determining the widow’s power. 
Dte Mi^ and u°n- For until he ,s , ma ,i or lu ‘ »»•'«» ceremonial 

married. competence and unless he attains ceremonial com¬ 

petence he cannot convex the spiritual benefit to 
nis father for which lie is prized. But this fact alone will not prevent 
the vesting of his estate in his widow il he is married. Therefore, marri¬ 
age is even more essential than the attainment of majority. If he had 
attained majority and died unmarried, hi,-, mother would be his heir and 
there being no other interest to divest, her power of adoption conti- 
»ues.*-' H, One H died in union with his brothers, leaving a minor son 
M, who separated from his uncles. He then died unmarried, leaving 
his mother .S' as his sole heir. The m« ther then adopted the plaintiff to 
her husband B, who sued his uncles for his share in their possession. 
They resisted the suit on the ground that as B had died m union with 
them. S was incompetent to adopt tiie plaintiff without their consent 
and that her right of adoption came to an end on M’s separation. But 
the Court upheld the adoption holding that the widow's power to adopt 
lemained suspended even after separation and could be exercised on her 
son’s death without the consent of her husband’s separated brothers who 
were not her son’s coparceners at the time of adoption.*-') In this case 
the adoption was unquestionably good because it was derogatory to no 
other vested right than that of her own as adopting mother/") And 
diis is the test. Consequently, where a man dies leaving a son and a 
widow, and that son marries and begets a daughter and his wife and 
daughter die, after whom he also dies, the widow of his father is en¬ 
titled to adopt a son to him {Bui father)/-)) 


(17) Path 1 v. Pandurang. 32 B. 4«» 
1503) ; Yeknath \. Lavmi Bai, 24 Bom L. 
B R3O; rule unaffected by 1 ad no v. Nain- 
ieo, 49 C. r 1*. C. 

(18) Bhoobun Aloycc v. Ramkishore, 
«0 M. I. A. 279; Krishnarav \ Shankaruv, 
17 B 164; Vasudco v Ramchandra, 22 B. 
551 R B ; Pharnidhar v. Cliiiito. 20 B 
i5o; Ramachandra v Sham Rao, Ji B. 
5-6 (531) B. B.; 1 antra In Balm Rat- 
no ji, 21 B. 319. 


(19) Vasudco v. Rannhandra, 22 B 53; 
R B ; Gayabai \. Shndharaihava, (1881) 
B 1’. J. us- 

(20) Vcrabhai Ajubhai \ Bai Iliraba, 
27 B. 492 (499) P. C.; Pallu v Ran jab, 
78 I. C. 95, (1924) N. 344. 

(21) Mallat>pa v. Ilanmappa. 41 B. 297. 

(22) Vcllaiiki v. Venkata 1 M. 174 P- 
Gavdappi 1 v. Gmmallappa. 19 B 331; 

Ray a pa v. Appanna. 23 B. 327 

(23) Maharaja of Kolhapur \ Sttnja- 
ram, 48 if. 1 F. B. 
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756. The rule is also inapplicable where the husband’s estate vests 
Where Estate Vasts 1,1 cowidows. Such an estate is limited and 

in Co-widows. joint, and as all co-widows are equally bound to 

join in an act conducive to their husband’s spiri¬ 
tual beatitude, any refusal by the junior to the pious act of the senior, 
cannot invalidate the adoption in which they are by duty all equally in¬ 
terested.^ 4 ) As was observed in a case: “ Tt would seem to be unjust 
to allow the elder widow to defeat the interest of the younger by an adop¬ 
tion against her wish, yet if the adoption is regarded as the performance 
ot a religious duty and a meritorious act, to which the assent of the hus¬ 
band is to be implied wherever he has not forbidden it, it would seem 
that the younger widow is bound to give her consent being entitled to 
a due provision for her maintenance, and if she refuses, the elder widow 
may adopt without it.” (j 5> This rule is spoken of as an exception to 
the general rule on the divesting of vested interests, and it is said to sup¬ 
port the wider exception that a person whose interests are threatened 
may validate the adoption by his consent/ 1 ) Hut as already pointed out, 
this position is untenable, and the onl> ground upon which the rule can 
be logically defended is the legal identity of all the widows. The widow 
whose estate is thus divested is entitled to maintenance from the proper¬ 
ty/ 3 ) The divesting of the widows by the adopted son naturally des¬ 
troys the reversion, diverting the succession to another channel. For 
instance, it will entirely destroy the reversionary right of the daughter or 
her son/ 3 > 


757. The question whether the determination of such power can be 

Can Consent Re prevented by consent of the vested interest has been 

viv«f?t ? l, ' on * en e considered and answered in the affirmative, in a case 

in which the Court upheld an adoption by the widow 
of a predeceased son, on the ground that it had been made with the con¬ 
temporaneous consent of the mother-in-law, in whom the estate of the 
last full owner had then vested as an heir/ 4 ) This view is in conllict 
with that taken in Calcutta, (s) Madras, (b) and in some cases in Bomba) 
itselfwhere, it is submitted, the question was considered from the righr 
stand-point, which has been set forth in the section. 

758. Limits of the Rule. —The rule here enacted, only applies where 

.... the estate has vested in another by inheritance an 1 
to Survivorship!'* * Ilot when if had devolved upon another by survi¬ 
vorship/ 1 ' 11 So where an estate vests in two un¬ 
divided coparceners, A and B, and on the death ot A it passes by sur- 


(24) Rakmabat \ Radhabai, 5 B. H t 
R. 192; Rupchand v. Rakhmabai, 8 B. H 
(_. K. (A. C.) 1; Ramjt v. Ghamau, t> JJ 
498; Kcshav v. Govmd, 9 JJ. 91 ; Bhwiaian 
v. Sanyawa, 22 JJ 200 (211J ; Amain \ 
Mahadyauda, lb, 41O; Narayanasivamt v 
Manyammal, 28 M. 315. 

(259 Rakmabat v. Radhabai, 5 JJ. H. C. 
R. 181 (1921;. 

(1) Amava v. M<ahadgauda, 22 JJ. 4 i(> 
(420). 

(2) Rakhmabai v. Radhabai, 5 B. H. (. 
R. (A. C.) 181 (193) ; Jamnabat v. Ray- 
(hynd, f B. 225. 


(3) Ramktshen v. Dibui, 3 Beng, S K. 
489. 

(.4) Rayappa v. Appanna, 23 B. 327 
followed in Siddappa v. Nmyanyauda, 

B. 724. 

(5) Mamkyamala v. Banda Kumar, 33 

C. 1306. 

(6) Adivi v. Ntdamarly ■ 33 Al. 229. 
Antiamah v. Alabhu, 8 M. H (_. K. 108. 

(7) Ramkrishna v. Shamrao, 20 IJ. 25O 
i ; . B.; explained per Jenkins, t . J., in 
Anandi Bat v. Kashi Bat, 28 JJ. 461 (465). 

(8) Madana v. Burslwthama, 38 Al. 
1105, O. A. 41 Al. 855 1 ’. C.; Chandra 
v. ijojarabai, 14 B. 46^. 
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vivorship to B the widow of the former may, subject to proper consent, 
make an adoption : but her power to adopt would end with the death of 
the other. /?, and the vesting of his estate in his widow/') 

759. The rule is not limited to the vesting of the husband’s estate 

by inheritance to himself, for it applies equally 
Where Estate where the estate has vested in a collateral relation 

toAnother ucc *** ,on of the husband in succession to some other person 

who had himself become owner in the meantime/ 7 8 9 ) 
Such was the view taken in a case in which one Rapuji had a son Vasudeo 
and two daughters Ragubai and Lakshmi. Vasudeo predeceased h ; s 
father leaving a widow (iangu. The father died four years later leaving 
a Will authorising his daughter-in-law to adopt. She adopted the plaintiff 
who sued Lakshmi on the basis of his adoption Rut his suit was thrown 
out on the ground that on Bapuji’s death the estate having vested in 
his two daughters, the daughter-in-law could not by her adoption divest 
it/*) Rut where the estate does not vest in another by inheritance but 
by devise, the rule stated in the section does not apply. Such was the 
case of the widow of a predeceased son of the testator who had empower¬ 
ed her to make an adoption, which, as a Madras widow, she was entitled 
to do, divesting her own estate which as devisee she took under the Will 
of her father-in-law/"’) 

760. It has been said that the rule is not affected even though the 
, w . . adoption be delayed by the fraud of the person who 

material. m has thereby procured the vesting of the estate in 

him/") but the statement is too wide, and is not 
supported by the precedent cited for it/ 1 - 0 In that case the Privy Council 
found that the fraud did not affect the adopted son who was not even 
born when the estate became vested in the person who practised it/ 1 *) 
The defendant who was the reversioner of his brother’s widow Chandra- 
moni had prevented another brother’s widow from making an adoption 
by fraudulently setting up a later Will of her husband which cancelled 
the earlier Will relied on by her and which empowered her to make an 
adoption. While litigation on this disputed Will was going on Chandra- 
moni died and her estate became vested in the defendant as her sole 
reversioner which he would not have been, had the plaintiff been adopted 
before Chandramoni’s death. The plaintiff complained that the defen¬ 
dant’s fraud in setting up a false Will had delayed his adoption, but the 
reply was that though it had certainly delayed adoption it did not pre¬ 
judice the plaintiff who could not have been adopted before Chandramoni’s 
death as he was not even then in existence. In other words, the fraud 
practised on the mother did not prejudice the son, but on the other hand, 
favoured him, as it made his adoption possible. The case would have 
been very differently decided if the plaintiff had been in existence when 
Chandramoni died. 


(7) Adivi v. Nidamarty, 33 M. 228 
(231) ; Sri Virada v. Sri Brozo, 1 M. tip, 
Chandra v. Gpjarabni, 14 15. 463 

(8) Chandra v. Gojarabai, 14 15 4(14 
(470) ; Lakshmi Bai v. Vithnu, 20 15. 410 
(414). 

(9) Lakshmi Bat v. Vishnu, 29 B 410 
(414) ; Adiveva v. Chan mall, 26 Bom. 


L. R. 360, 81 I. C. 1018. 

< 10) Ammanna v. Satyanarayan, 49 M. 
I>3b (645, M>)- 

(11) Trev. II L, (2nd Ed) p. 198. 

(12) Bhubancswari \ NUcomul, 7 C. 
178, affirmed O A. 12 f 18 P. C. 

(13) Bhubancswari v Nilcomul, 12 
C. 18 ( arguendo at pp. 21 and 23) P. Q. 
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761. Adoption by Female Heir. —There is, of course, nothing to 
invalidate an adoption by the female heir, even though she may have in¬ 
herited an absolute estate, since, by making such adoption, she divest i 
no estate but her own. 1 '^ Where a grandson succeeded direct 
to his grandfather, and on his death his grandmother succeeded him 
she was held entitled to adopt a son to her husband.64) 


45. A boy may be given in adoption by his natural 
father, or with his consent by the mother, 
adoption. l ° * ,ve m except where such consent cannot be 
obtained owing to his death or disability, 
provided that he had not at any time expressly or impliedly 
prohibited her from so doing. 


Explanation .—Where the gift and acceptance of the boy 
to be adopted is completed by the parents in a manner requir¬ 
ed by law, the fact that they had in their unavoidable absence, 
delegated the performance of any of its ceremonies to a near 
relation on their behalf, will not render the adoption invalid. 


Synopsis. 


( 1 ) Analogous Law ( 702 ). 

( 2 ) Father’s Power to Give in 

Adoption ( 763 ). 

( 3 ) Right Unaffected by Age or 

Conversion ( 764 - 706 ). 

( 4 ) Mother’s Authority ( 767 ). 

( 5 ) Unaffected by Remarriage 


( 768 ). 

(6) Power and Limits of Delega¬ 

tion ( 769 ). 

( 7 ) Conditional Delegation 

( 770 ). 

(8) Who cannot Give in Adop¬ 

tion ( 771 ). 


762. Analogous Law. —The following texts refer to the persons 
entitled to give in adoption:- - 

Menu.- “He is called an adopted son whom his mother or father or hotli patents 
affectionately give, as a soil being alike and in time of distress, the gift being con¬ 
firmed with water.”* 1 0 

Vashiath.— “ A son formed of seminal fluids and of blood proceeds from his 
father and mother as an effect from its cause; both parents have power to give or 
sell or desert him “Let not a woman give or accept a son, unless with the 

assent of her husband.”* 1 7 ) 

Yadnavalkya.— “He whom his falhor or mother gnes foi adoption shall he con- 
sidcicd as a son givcn.”( l8 ) 

Mitakshara. —“ He, who is given by his mother with her husband’s consent, while 
h;r husband is absent or incapable though present or without his assent after her 
husband’s decease, or who is given by his father, or by both, being of the class w ; th 
the person to whom he is given, becomes his given soh/’Ov) 

Dattak Chandrika.— “ Hilt, by a woman, the gift may be made, with her husband’s 
sanction, if he be alive; or even without it, if he he dead, have emigrated, or entered 
a religious order.” ( J °) 


(13) Sukhdcvdoss v. Mt Choti Bat, 
(1928) M. W. N. 32, (m«8) M 118. 

(14) Nauar Gobind v’ Bakeant, 48 B 
559; hut see Basan/jonda v. Rudrappa, 
30 Bom. L K. S9i. 

(15) Manu, IX-168 

(16) Vashisth XV-172, 14 S. B. E., p. 


75- 

(17) lb., XV-4; cited in Datt. Mim., 
*-§§ 15 and 16 (Suth.), p. 4. This is 
repealed .11 Mayukh, Ch. IV—Sec. V, § 16. 

(18) Yadnavalkya, II-130. 

(19) Mil., Ch. 1, Sec. XI-» 9. 

(20) Datt. Ch., i-§ 31 (Suth.) p. u<> 
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As previously explained, children being the property of their father 
the latter has the right of their disposal, of which adoption is one. After 
the father, the mother possesses the same right, but subject to control 
when possible. Tf t therefore, he is dead or incapable of consenting by 
loss of reason or otherwise, or if he is permanently absent from home, 
as if he has entered a religious order, then the mother may in the ab¬ 
sence of any express or implied prohibition from him, give away her son 
in adoption/* 1 * Hut since the father, and if he be dead or otherwise 
rendered incompetent, the mother are the only relatives entitled to give in 
adoption, it follows that that right belongs and can be delegated to no 
other relation: consequently, a boy who has lost both his parents cannot 
be adopted. < 2 ** 

763. Father’s Authority to Give in Adoption.—The person who 
adopts or with or without his authority his wife may in accordance with the 
rules already set out, take a boy in adoption. Hut the authority to give 
remains. Primarily, only the natural father possesses that power. An 
adoptive father has no right to give his adoptive son in adoption, for the 
simple reason that a boy who has once been taken in adoption cannot be 
again adopted.Consequently, if the adoptive father begets a son he 
may give in adoption this son, but not his adopted son. 

The right of the father to give is uncontrolled by the mother. Even 
if she objects, he has still the right to give his son in adoption, for “ in 
the eye of Hindu Law, when a man gives his son in adoption he would 
seem to exercise a power, more like the power of an absolute proprietor 
than of a guardian.”<*•> 

764. If a minor father can adopt or authorize an adoption, there 

Right Unaffected seems no reason why such a father should not be 

by Age or Conver- competent to give his son in adoption. The ques 
•»on. tion in each case is whether he had at the time 

attained the age of discretion so as to be able to understand the nature of 
his act and its effect upon his rights/-**) though she would not be com¬ 
petent to adopt if the estate first descends to the son and then to the 
grandson, on whose death unmarried the grandmother takes the estate 
as his Gotraj Sapinda /'* As such the step-mother inheriting to her step 
son in Bombay, as his Gotraj Sapinda, cannot adopt/-** 

765. His conversion to an alien faith, e.g., Mahomedanism/J* a 
fortiori Brahmoism/ 4 * does not affect his paternal right of giving his son 
in adoption. The fact that he may have by his conversion incapacitated 


(21) Dntt. Ch., 1-32 (Sntli.) p n«i. 

(22) Dhanraj v. Soui Hai, 52 C. 482 


(23) Datt. Mim, i-§ 30 (Suth.) p 
7 : “The same son must not be adopt¬ 
ed by two or three persons ” 

(24) Chitko v. Janaki, n B. H. C. R 
199; In A lank v. Fakirchand, 5 Beng. S. 
R. 418 (420), 7 I. D. (O. S.) 650 (651), 
the Judge, having questioned the Pandit 
of the Court whether “ the assent of the 
wife of the adopter was necessary to 
legalize the adoption," received a reply in 
the negative. 


(25) In Jumoona v. Bamasoondari 1 C 
289 (296) P. C, a minor under 18 was 
held competent to adopt as well as autho¬ 
rize an adoption. I f so, he should he 
equally competent to give in adoption. 

(1) Rnmkrislma \ Sham Rao, 2(> B. 
52b F B.. explained in Narhar v Bal¬ 
kan!, 48 B. 559 (562, 563). 

(2) Rainkrisliua \. Sham Rao, 2C1 B. 
526 K. B ; Basanyoxoda v Rudraft'ii, 30 
Bum. L. R 591, (1928) B. 2Qi. 

(3) Shamsingh v. Santa Bat, 25 B. 551 
( 554 . 555 )- 

(4) Kusnm Kttmart v. Satyaranjan, 30 
C 199 - 
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himself from performing the religious ceremony, c.g., Datt Hotna, is no 
disqualification, since law allows such rituals to he performed vicariously, 
in case of necessity. 

766. There is no text declaring that a person suffering from any 
of the disabilities such as congential leprosy/ 3 4 ' impotency, blindness, 
deafness, idiocy or the like has no right to give in adoption/ 1 ' and as the gift 
of a son is a meritorious act. a father so afflicted would not be debarred from 
exercising a right which his position and his religious dogma alike justify. 

767. Mother’s Authority.—While, therefore, the father has an ab¬ 
solute authority, the mother’s authority to give is subject to his consent when 
possible/ 5 6 ' Consequently, if he is dead/ 0 ' or “has emigrated, or entered 
a religious order/ 7 ' she can give. T 5 ut these instances arc merely illustrative 
and support the view that in the absence of the husband, the wife is com¬ 
petent to give her son in adoption/ 8 ' unless the husband has at any time 
expressly or impliedly prohibited it/ 9 ' fn other words, in the absence of 
any such prohibition, she has the presumed authority of her husband in 
favour of her power/ 10 * * ' According to the Madras High Court her implied 
authority can be curtailed only bv an express prohibition of the husband to 
the contrary/"> In any case, her right arises from maternal relation not 
by any presumed delegation from her husband/ 1 -' 

768. Consequently, she does not forfeit that right by reason of her 

i, remarriage, whether or not she belongs to a caste in 

m«rria!r led by R * which remarriage is customary/’ 3 ' Nor has her 
conversion to an alien faith any effect upon it/ 14 ' 

769. Power and Limits of Delegation.—Adoption is the gift of his 
son by the natural father to another, and is completed on its acceptance by 
the latter/’ 5 ' This may partake of a contract followed up by simultaneous 
or subsequent manual delivery and acceptance, which symbolizes and com¬ 
pletes the transefer of the boy from one parental control to another. The 
first essential contract of gift ami acceptance can Only bo made by the parent 


(3) Anund Mohun v Gobuid, (1XO4) 
W. R. 173. 

(4) lb. 

(5) Narayan v Nona, 7 B H C. R 
(A.C.) 153 (167, 168); Bashctiappa \. 
Shivlingappa, 10 B H C. R 268 (271, 
272) ; Rangubai v. Bhagirathi Bai. 2 B 377 
(379, 380) ; Lallubhai v. Mankuvarbai, lb, 
388 (404) affirmed by F. B at p 435, 
Santappayya v Rangappayya, 5 ,\1. !„ J 
66; Arunachellum v. lyasamy, (1817) 1 
M. S. D. 154; Mhalsabai v. Vitltoba 7 
B. 11. C. R.(App.) xxvi (xxxi) ; lluro- 
soondree v. Chundermoncy, ( 7863) Scv 
038; /ogeshchandra v Nritvakali, 30 C 
965 (97i). 

(6) 7 arinec v. Sharoda, ix \\. K 468 
(476). 

(7) Datt. Mim., 1-31 (Suth ) p. 115, 
cited supra, 1 Str. H. L, 82. 

(8) 1 Str. H. L. 95; Mhalsabai v 

Vithoba, 7 B. H. C. R. (App.) xxvi 

(xxxi-xxxii); Makund Deb (Raja) v. 

Sri faganeth, 2 Pat. 469; Ganpati v. Kri- 

thnappa, 73 I. C. (B ) 204. 


(9) Mhalsabai v Vithoba, 7 B H. 

R (App) xxvi (xxxii). 

(10) Halt t'h. Sec. 1 §§31, 42; Mit 
Ch r. See. 11, §9, (.‘olebrookc’s note; 
Mayuk, t h. IV, See. V, § 1; Rangubai 
v Bhagirathi 2 B. H. C. R. (App.) 
v. Bhagirathi 2 B. 377 (380, 381) ; Mhal¬ 
sabai v. Vithoba, 7 B. H. C R. (App.) 
xxvi (xxxii). 

(it) Narayunassoaint \ Kuppusami, 11 
M 43 ( 47 , 48), followed in Gurulinga- 
sami v. Ramalakshmamma. 18 M. 51 
( 5 «). 

(12) Putlabai v. Mahadu, 31 B 107 
(t» 3 ). 

(13) Hindu Widows’ Remarriage Act 
(XV of 1856), S 5; Putlabai v. Mahadu 
33 B- 109 (115); Panchappa v Sangan- 
basawa, 24 B 87; contra in Fakirappa v. 
Savitreswa, 23 Bom. T,. R 482; Sheoka 
Bai v. Ganpat, 20 N. L. R. 57 F. R. 79 
I C. 142, (1925) N. 1. 

(14) lb 

(15) Collector of Surat v. Dhirsingi, 
TO B. H. C. R. 234 (237). 
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of the child. It cannot be left to be performed vicariously. Rut if the con- 
tiact of gift and acceptance is concluded between the principals competent 
to give and take,*' 6 * and either of them is through illness or otherwise 
unable to perform the only indispensable ceremony of corporeal giving an l 
taking* 17 * or of the Datt Ifoma, if necessary, its performance may be 
delegated to be performed by the wife/' 8 * or another son*'*'* on the part of 
the giver and any relation, such as the uncle, of the receiver.* 70 * 

770. The father may depute his wife to give away his son Tn that 

_ ,. , , case she acts as his delegate and is bound to act strict- 

tion ga ‘ ly according to his instruction. If he had ordered 

her to act only on the fulfilment of a certain condition 
then she has no power to act till that condition, however unnecessary, and 
even though imposed in consequence of a mistake, is fulfilled, provided it was 
made an enssential term of her employment. So where the father had 
agreed to give his boy in adoption only if the adopter obtained the previous 
assent of the Rritish Government to it, without which the mother was not to 
give away her son in adoption, as there had been “ former wrangles ” about 
the estate. In this he was mistaken. His wife completed the adoption, but 
the Court set it aside holding that the condition precedent to her authority 
had not been fulfilled. “ The mere fact that a man might have judged more 
wisely or have obtained more accurate information, does not justify those 
to whom his permission is requisite for a legal transaction, to think and 
judge for him. 11 is volition and its legal consequences are, in fact not 
affected by a mistake under which he may labour. The business of the other 
parties concerned is not to supersede but to persuade him.’'*-'* 

771. Who can Not Give in Adoption?—It has been already stated 
that except the parents no other relation has the right to give their child 
in adoption. Following this principle, the Courts have negatived the right of 
the adoptive father or mother,* 77 * the stepmother,* 7 ** the paternal grand- 
father,* 7 -** and of the brother,* 7 ** to give hint in adoption. But the case of 
Jains is exceptional, since the adoption of an orphan being locally sanctioned 
by custom,* 1 * they are not subject to the same restrictions. On the othei 
hand, while under the Mithila law Dattak adoption is recognized, it is sub¬ 
ject to the rule that the father should give his consent to the adoption, ihus 

(16) Bltagtoandas v. Rajmal, io B H. 384 (394) 

(\ R. 241 (265) citing Kenchava v (24) Tara Afuuce v. Devanarayan. 3 

Ningappa, lb, 265 note; Venkata v Sub- Beng. S R. 516; Moothoosazemy v 
luidra, 7 M. 548 (551); Subbarayar v. Lutchmydavummah, (1852) Mad S T) 
Subbammal, 21 M. 497 (502), O. A 24 M 96; contra m Vt'era pcrumall , Sarrain, 
214 P. C ; Shamsingh \ Santabai, 25 P 1 M. N. C\ 78 (109). dissented from in 
551 (555). Collector of Surat v. Dhirsinqi, 10 B. H 

(17) Vijiaranqam v Lakshuman, 8 B C. R. 235 (237); Renchazca v N in go pa, 

H. C. R. ((). C.) 244 (257). tb, 265-note 

(18) Subbarayar v. Subhatnmal, 21 M. (25) Collector of Surat v. Phirsingi 

497. 10 B H. C. R. 235; Bashctiappa v Shir 

(19) Venkata \. Subhadra, 7 M 548 linqappa, jo B. H. C R. 268 (274'i 
( 550 . 3 N. L. J. 191, 56 I. C. (N.) 620. Venkata v. Subhadra, 7 M. 548 (551), 

(20) Vijiaranqam v. Lakshuman, 8 B Jamnabai v. Raychand, 7 B. 22s (22? 

H C. R. (O. C.) 244 (257); Jamnabai 228;) Bandaru v. Bandaru, 39 M. L T 
v. Raychand, 7 B. 225 (227). 495 . 60 I. C. 141. 

(21) Rangu Bai v. Baqirathi Bai, 2 B (1) Parshotam v. VenUiand, 23 Bom 

377 (383). ' L. R. 227. 61 I. C. 492 (case of an orphan 

■(22) Datt. Mim., IV, §62. adoption in the Idar State in the Mahik- 

(23) Papamma v. Appa Ram, 16 M. antha agency in the Bombay Presidency). 
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ruling out an adoption by the widow.But the Mithila law has a custo¬ 
mary form of adoption of its own which more than removes the hardship 
of the narrower rule attached to the Dattak adoption (Ss. 61, 62). 


46. A bov must possess the following qualifications to be 
Qualification for eligible for adoption, namely:— 

Adoption. ( i ) Except in the case of Shudras, he 

must belong to the same caste as the parties giving and taking 
him in an adoption; 

(2) He must not be an orphan; 

(3) He must not have been adopted by any other person; 

(4) Except in Bombay, he must not be married; 

(5) Under the Bengal and Benares Schools, he must nol 
have been invested with the sacred thread; 


(6) In Dravid, he may be adopted after his investiture 
with the sacred thread, provided he is not married; 

(7) Except in Dravid, if the parties are Divijas, he should 
not be the sister’s son, daughter’s son, and mother’s sister’s son 
of the adopter: 

Provided that in the Bombay Presidency, and the Punjab, 
and amongst Jains, he may be adopted at any age, even though 
older than his adopter, is married and has children. 

Exception .—Nothing in Clauses (5) and (7) applies to 
Shudras. 

Synopsis. 


(1) Textual Rules regarding 

Qualification of Adopted 
Boy (772-776). 

(2) Niyog Rules (777). 

(3) Identity of Caste (778). 

(4) Orphan Ineligible (779). 

(5) Ineligible Person Already 

Adopted (780). 

( 6 ) Age Immaterial (781-782). 

(7) Adoptee to be Unmarried 

(783). 

( 8 ) Exception in Bombay (784). 

(9) Status of Son of Adoptee 

(785). 

(10) Adoption Before Investiture 

in Bengal and in Benares 
(786-787). 

(11) Adoption of Prohibited Re¬ 

lations (788-792). 


(12) Rule Inapplicable to Shudras 

(793) . 

(13) Also in Southern India 

(794) . 

(14) Adoption of Daughter’s Son 

(795-796). 

(15) Adoption of Sister’s Son 

(797). 

(16) Adoption of Sister’s Son’s 

Son (798). 

(17) Adoption of Mother’s 

Sister’s Son (799). 

(18) Adoption of Wife’s 

Brother’s Son (800). 

(19) Adoption of Brother (801). 

(20) Adoption of Uncle (802) 

(21) Persons Eligible for Adop¬ 

tion (803-808). 

(22) Objection to Extension of 

Niyog Rule (809). 


( 2 ) Chandeshtear v. Btsheshwar, 5 P .777 ( 847 ). 
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772. Analogous Law.—The following texts support this section:— 

Maim. —“He is called a son given (daHriina) whom his father or mother 
affectionately gives as a son, being alike (by clas>.) and in a time of distress, con¬ 
firming the gift with water.’’* 2 3 4 5 ) 

Mitakshara. —“ By specifying distress, it is intimated, that the son should not he 
given unless there he distress. This prohibition regards the giver not the takcr.’’(3) 

Sakai. —“Let one of a regenerate trihe, destitute of male issue, on that account 
adopt as a son, the offspring ot a Sapmda relation particularly, or also, next to him, 
one born in the same general family ( goira ). If such exist not let him adopt one 
born in another family, except a daughter’s son, and a sister’s son, and the son 
of the mother's sister.’’* 4 ) 

Saunak. — “Of Kshatriyas, of their own class positively, and on default of a 
Sapmda kinsman, even in the general family following the same primitive spiritual 
guide (t/uru), of Vaishyas from amongst tho«c of the Vaishya class, of Shudras 
from amongst those of the Shudra class: of all, and the. tribe likewise, in their 
own classes only; and not otherwise. But a daughter’s son, and a sister’s son are 
affiliated by Shudras. For the three superior tiibcs, a sister's son is nowhere men¬ 
tioned as a son.”( 5 ) 

lb —“Having taken him by both hands, with the recitation of the prayer, 
having kissed the forehead of the child; having adorned with clothes and so forth, 
the boy... .beaiing the reflection of a son.”( 6 * > 

Dattak Chandrika. —“ Reflection of a son ” in other words—the capability to 
have been begotten by the adopter through appointment, and so forth.( 7 ) 

Dattak Mimanaa. —" Rcfenmg to Saunaka’s text before cited, says—By this it is 
clearly established that the expression “ Mstcr’s soi. ” is illustrative of the daughter’s 
son ami mother’s sister’s son, and this is proper, for prohibited connection is com¬ 
mon to all three. To enlarge would be usclesi.* 8 ) 

Shankar Bhatt. —“It is established that the daughter’s or the sister’s son can be 
adopted even by the Brahmin or the like ( i.e , Kshatriya or Vaishya); and that a 
Shudra should adopt the daughter’s or the sister’s son wherever possible.”<9) 

Vyavhar Mayukh—“ The word * Jatc’ (class) is not to be narrowed down to 
the daughter’s son and sister's son: because being a daughter’s son or a sister’s 
son is not a co-cxtensive with being of the «-ame class, and because there would 
also arise the difficulty of having in one and the same Smriti, a general proposition 
which would then become useless. This is fully explained by my venerable father 
in his Dwaita Nirnaya.”(*°) 


(2) Manu, IX-I68, quoted in Mit, Ch. 
I. See XI, §9 The words “and in a 
time of distress” do not occur in Sir \V. 
Jones’ translation (See lb, p. 2101 

(3) Mit., Ch. 1, Sec XI, § 10. ' Dis¬ 
tress is explained by Prakasb, cited hy 
Chandeshwar as “ inability of the n=» 
tural father to maintain his offspring.” 
Balam Bhutt explains it as meaning 
“ famine or other calamity.”-—Cole- 
brooke’s note on lb. 

(4) Cited in Datt. Ch., i-§ 12 (Suth), 
p. 10 also in Datt. Mim. n-107 (Suth.), 
p. 41- 

(5) Cited in Datt. C-h., i-§ 17 (Suth.), 

p. 1x0, also in Datt. Mim 11-75 (Suth.), 

p. 34. The words within crotchets are 

stated to be unauthorised interpolations, 


—See Vaidyatiada v. 79 M. 44 

(51. 54 F B ), for a discussion thereon. 

(6) Datt. Ch., n-§8 (Suth.), p. 117, 
to the same effect, Datt. Mim., V-§§ 15- 
16 (Suth.), p 62. 

(7) Datt. Ch, II-§ 8 (Suth.), p. 117. 

(8) Datt. Mim., ll-§io8 (Suth), p. 


41. 

(9) Shankar Bhatt was the father of 
Nilkanth, author of the “ Vyvhar Mayuk,” 
and the quotation is from his Dwaita 
Nirnaya (from the chapter styled “The 
solution of doubts in regard to adop¬ 
tion ”) quoted in Mandlik’s H. L., pp. 
54 (56). 

(10) Ch. IV-S. V, § 41 (Mandlik, p. 
54). 


H. C.—27 
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773. The sacred texts enunciate a large number of rules which have 

l r I long since become obsolete and which the legal 

A um " text-books record and refute in their historical 

sequence. It is sufficient to say that the current adoption rules are 
those stated in the section. Even they are subject to local variations, 
to be presently noticed. 

A short historical retrospect of the archaic law is all that will be 
attempted here. 

As caste rigidity in the matter of marriage and adoption is but the 
result of the growing reaction of the last three or four hundred years, 
prior to which inter-caste marriages were customary and legal, there 
are no specific rules in the earlier Sniritis as to the qualifications of the 
son to be taken in adoption. 

The only qualification Manu mentions is that the boy to be adopted 
must belong to the same caste or class as the adopter.*") 

Katyayan refers to adoption of a son of a different caste but adds 
that he is entitled to “ food and raiment only.”*'- 0 Yadnavalkya also 
refers to such adoptions.* 13 ) 

Nand Pandit quotes Vridha Gaut-un in support of the view that the 
adopted son should belong to the adopter’s Gotra *’■*) or be a Sapinda^'^ 
but this rule is obsolete.*’ 6 ) 

774. The rule which has aroused much comment is that incidentally 
mentioned by Saunaka as an attribute of the adopted son. Describing 
the ceremony of adoption, he says: “ Having kissed the forehead of the 
child, having adorned with clothes, and so forth, the boy bearing the 
reflection of a son ” This incomplete quotation Nand Pandit subjects 
to a lengthy comment concluding that “ such person is to be adopted as 
with the mother of whom, the adopter might have carnal knowledge.”*' 7 ) 

lie refers to the practice of Niyog and adds that the adopted son 
must be one as could have been produced of the wife by Niyog, thereby 
expressly excluding the brother, paternal and meternal uncles, the daughter’s 
son and that of the sister “ for they bear not resemblance to a son.”*’ 8 ) 

The rule has been understood as prohibiting adoption of a person 
whose mother the adopter could not have married. 

775. It has been held applicable only to an adoption by a male, and 
inapplicable to an adoption by a female to her husband,*'!>) or any adop¬ 
tion by a Shudra.*-' ,,J Even where it is applicable, it is limited to the 


(11) IX-§§i6K, ifig Nan.l Panda 
points out that if Manu lie followed the 
result would be 13 kinds of sons; lJatt 
Mim., H-§ 55 (Suth.), p 30. 

(12) Datt. Mim., III-§ 3 (Suth.), 42. 

03) lb. 

(14) Datt. Mim., S. II-§ 4 (Suth), n. 
18; §74 (Suth.), 34. 

(15) Datt. Mim., S. 11 -§ 3 (Suth), 18 

(16) Gokoolanund v. Wooma Daec. 23 
W. R. 340, O. A. lima Doyi v. Gokoola- 
tmnd, 3 C. 587 P. C; Babaji v. Bagirath 


Bat, 6 11 . H C. R. (A. ('.) 701; Dliar- 
ma v. Ram Krishna, to H 80 

(17) Datt Mim., II-S 20 (Suth), 63 

(18) lb, §16-17 (Suth.), p. 65. SY< 
also Datt. Ch., S. V-§ 8. 

(iO) Jivani v. Jivn, 2 M H. C. R. 462 
Sriramulu v. Ramayya, 3 M. 15; Mir.ak- 
shi v. Ramanada, 11 M. 49; Gopal v 
llanman, 3 B. 273 (298) ; Vyas v. Vyas, 
24 B. 473. 

(20) Sriramulu v. Ramayya, 3 M. 1*. 
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possibility of a marriage with her when she was a virgin, having refer¬ 
ence only to the law of propinquity/ 2 ') without any reference to the law 
of appointment of Niyog, with reference to which the rule was framed. 
But as Niyog is now obsolete, the Courts have made it a new rule of 
their own. The rule originally framed was no doubt intended to prevent 
an incestuous connection between the adoptive father and the natural 
mother of the boy adopted, in imitation of nature The rule 
substituted in its place has the same purpose in view, but since the original 
rule had reference to the relationship upon marriage, while the rule subs¬ 
tituted refers only to the relationship before marriage, it is apparent that 
the two rules though possessing the same aim, are not in conflict, though 
they do not completely coincide. 

Sakai—“ A soilless twice-born should also adopt a son of a Sapinda, next to 
him a Sagotra, in default of whom he should adopt Agotra excepting a daughter’s 
soil, sister’s son and mother’s sister’s son <- s ) 

This is construed to mean that, “ in the order of selection for adop¬ 
tion, the first choice is directed in favour of a Sapinda, failing him a 
Sagotra and in default of these, a stranger, excepting always the speci¬ 
fic instances mentioned, vie., a daughter’s son, a sister’s son, and the 
mother’s sister’s son ”—these three being strangers and neither 
“ Sapindas ” nor " Sagottas " of the adopter/-’** 

776. But even any of these three, though excepted by the text, 
may be adopted if permitted by custom, and one such custom in favour 
of the validity of adoption of a daughter’s son being proved, in a case 
arising in the Umbala District of the Punjab, the Privy Council held 
it unobjectionable/ 2 *) and even in the case of Brahmins of Southern 
Tndia, the custom of adopting a sister's or daughter’s son has been re¬ 
cognized by the Courts/ 2 ** And so Strange wrote in 1806 that “in 
practice the adoption of a sister’s son by persons of all castes is not 
uncommon.’/ 1 ) Ami similarly, the custom of adopting the daughter’s 
son has survived the appointment of a daughter for that purpose/ 2 ) 

777. Niyog Rules.—They prohibit adoption of the following rela¬ 
tions: the paternal and maternal uncles, the brother, the four first 
com ins on the paternal and maternal side, the brother-in-law, the sis¬ 
ter’s son, and the daughter’s son. The marriage rules do not exclude 
adoption of the father’s brother’s son and the mother’s brother’s son/*) 

The Bombay High Court has held the Niyog rules of ineligibility 
for adoption as merely directory, and not imperative/-*) and that the rule 
that no one can he adopted whose mother the adopter could not have 
legally married, is confined to the three specific instances, forbidding the 


(21) Minakshi v Ramanada. 11 M 40 

(22) Sakai cited in Batt. Mim , li-ij 
1117; literal translation, quoted in Batt, 
Ch 1-10-17, 29; also in Mandlik’s H. I. 
52; IValbai v Jleerbai, 34 B. 491 (495) 

(23) Ramachandra v. Copal, 32 B. 619 
IValbai v. Heerbai, 34 B. 491 (495). 

(24) Rnp Narain v. Gopal, 36 C. 780 
( 795 ) P. C. 

^ ( 25 ) Vayidiuada v. Appu, 9 M 44 F 


(t) 2 Str. II L 100 (Aj»p.) To the 
same effect, 2 West and Bidder's H I, 
(3rd Kd ), pp. 884-888 

(2) 2 West and Bidder’s If. L (3rd 
Ed), pp. 884-888, cited with approval, 
Vayidiuada v. Appu, 8 M 44 (53) F B. 

(3) Minakshi v Ramanada, it M. 49 
(54)• 

(4) Virayya v. Ilanumanta, 14^ M 
4SQ (460. 461); Ramachandra v Copal, 
32 B. 619 (630); IValbai v. Ucerbai, 34 

B. 491- 
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adoption of the son of a daughter or of a sister or of mother’s sister,<0 
though he may also happen to he a son of his father’s brother/ 5 6 7 ) as these 
three are expressly excluded by both works on adoption/*) 

778. Persons Eligible for Adoption.—All Schools and Courts now 
. ij ... c agree that the first pre-requisite of eligibility for 

Caste ' y ° adoption is that the boj selected must be of the 

ast ® same caste as the adopter. For this purpose law 

recognizes only the four primary castes and if the l)oy and his adopter both 
belong to any of them, then there is no Shastric impediment in the way of 
their adoption/ 8 * ) 

This rule is sought to be justified on various grounds, that an adoption 
being an imitation of nature, and since a son if born, must belong to the 
father’s caste, so must be the son adopted/ 0 ) or that since an adopter 
cannot marry a woman of a difierent caste, and the fiction of adoption is 
founded upon the fiction that the adopter has begotten the boy upon his 
natural mother, therefore, it is necessary that she should be a person who 
might lawfully have been his wife—a rule which being pushed to its logical 
extreme implies (a) not only that the two must belong to the same caste; 
but (b) that the two must not be within the prohibited degree of relation¬ 
ship for marriage/ 10 ) Hut the fact that the Mitakshara recognizes inter¬ 
marriages between different castes, as lawful/") Saunaka recognizes 
adoption of sons of different castes and Nand Pandit does not explain 
away this text but recognizes it as expounding the current law of his 
thru/") shows that the true reason to be found for desuetude of the 
custom is custom, and that there is no logic behind it/ 1 ?) That there can 
be no adoption of a boy belonging to a different caste is, however, settled, 
as regards the twice-born, though the Shudras belonging to one sub-caste 
are permitted both to inter-marry and adopt persons of another sub- 
caste/ 1 *) So the Court refused to countenance the adoption of a Hrahmin 
boy by a widow of the Kajbansi Thakur caste/ 1 ?) But if the caste is one. 
the fact that the adoptee’s father belonged to the Sadharan Brahmo Santaj 
is no obstacle to his adoption into an orthodox Hindu family/ 16 ) 

779. Secondly, the boy to be adopted must not be an orphan, that 
(2) Must Not be is to say one bereft of both parents, for in that case, 

an Orphan. there is no one qualified to give him in adoption* 1 *) 

(§ 771). And when there is no giving and taking, an adoption cannot be 


(5) Vyas v. Vyas, 24 B 473 (481). 
Ramachandra v. Gopal, 32 B. 6ig Yam 
nava v. Laxman, 36 B 533; Ramakrislma 
v. Chimnaii, 15 Bom L. R 824; Gaianan 
v. Kashi Nath, 39 B. 410 (4tg) ; Ray a 
vrndra v. Jayaram, 20 M, 283; contra 
in Minakshi v Ramanada, it M 40. 

(6) Ramachandra v Gopal, 32 B 619; 
B hag wan Singh v. Bhagwan Singh, 21 A 
412 P. C, overruling 17 A 204 R B. 

(7) Walbhai v. Ileerbai, 34 B. 491. 

(8) Manu, IX-168; Yadnavalkya IT- 
132; Mitak. Ch. 1, S. XI-§ 9; Mayukh, 
Ch. V, S. 5-§ 4; Datt. Mim. IT-§ 22, 23- 
25 (Suth) p. 21; Saunaka, cited ib., 
§ 21; (Suth), p. 21; Datt. Ch., i-§§ 12-16. 

vr:. ru . c vt 8 ». tu*. 


l , 74-00. 

(10) Sutherland’s Synopsis, II-§ 1. 


(it) Mit Ch 1, Sec VIII; Dayahhag, 
Ch. IX. 

(12) Datt. Mim, ITT-§§ 1-3. 

(13) Viryya v. Hanumanta, 14 M. 459 

(460)- 

(14) Girish Chandra v. Mhd Shajde, 
25 C. W. N. 634. 

(15) Narain Singh v. Shiam Kali. 17 
O. C 186. 25 I. C. 45. 

(16) Kusnm Kumari v. Satya Ranjan, 
30 C. 999 (1009, 1010). 

(17) Dhanraj v. Soni Bai, 52 C 482 P. 
C ; Balawantrao v. Bayabai, 6 B. H. C. It. 
(O C.) 83; Bashetiappa v. Shivlitigappa. 
TO B. H. C. R. 268; Srinivas v. Balwant, 
37 B. 513 (51R) ; Rajambal v Shanmugor, 
(1922) M. W. N. 48 r; Sakhbir Singh v, 
Mangisar Rao, 49 A. 302. 
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supported on the ground of factum valet anil the adoptive father may 
himself dispute its validity since there can be no estoppel in fraud of the 
lawW (§ 812). Hut though this is unquestionably the rule, it is subject 
to custom to the contrary as was found in the case of Dhusars of the 
Girgaon district of Punjab. 

780. Thirdly, since adoption is an imitation of nature, a person can¬ 

not be the son of two fathers, even though they be 
( 3 ) Must Not be brothers, and his adoption to one disqualifies him for 
Adopted by Another. a second adoption/") Hut if his first adoption was 
invalid, there being no adoption in law, it docs not 
stand in the way of a second adoption. 

This is now the established view, though Nand Pandit*^) deduces an 
exception in favour of the adoption of a nephew by several brothers from 
an instance of such an adoption once having taken place in the mythical age; 
but his view was not based upon current custom and has not found favour 
with any text writer. As earlv as 1822 Sir William Macnaghten combated it 
in the following words: “A notion seems to have prevailed, that two 
brothers might adopt the same individual; but this is entirely erroneous 
The supposition seems to have proceeded on a misconstruction of the 
following text of Mann: ‘ Tf among several brothers of the whole 
blood, one have a son born. Manu pronounces them all fathers of a 
male child by means of that son.’f-'d Hut that text is not meant to 
authorize the adoption of a nephew even by two or more brothers. The 
adopted son of one brother would, of course, offer up oblations to the 
ancestors of all, and so far would perform the office of a son to them 
also; but he would not take the estate of his adopting father’s brothers, 
in the event of their having any nearer hcir.”^s) 

781. The fitness of the boy for adoption by reason of his infancy is 

A , . . , closely connected with his disqualification by reason 

of his marriage. In ancient times neither age nor 
marriage was a bar to adoption, and an instance is frequently cited of the 
adoption of Sunahscpha by Vishwaniitra in the Vedic age. The restric¬ 
tions consequent on age and marriage are unquestionably innovations of a 
later age, and so far as they are supported by the two law books on Adop¬ 
tion, they are based upon a passage in Kalika Puran, the authenticity of 
which is doubtful, and has been doubted by the authors of Dattak 
Chandrika ( ° and of Vyvhar Mayuk, (j) and by Messrs. Colebrooke^) and 
Sutherland. (4 > This interpolated passage contains the following sentence: 
“ O Lord of the Earth, a son, having been initiated under the family name 
of his father, unto the ceremony of tonsure inclusive, does not become 
the son of another man. The ceremony of tonsure and other rites of initia- 


(19) Bandaru v. Bandani, .19 M. I.. J. 
495! Sotti Bai v. Dhattraj, 56 I. (N.) 
620. 

(20) Rajauibal v. Slum annul, (1922) 
M. VV. N. 481. 

(21) Ramkislwrc v. Jainaravan, 49 C. 
120 P. C. 

(22) Dattak Mimansa, I-§§ 30-32, II- 
§ 40, Macn. H. L. (4th Ed.), j>. 65. 

(23) Dattak Mimansa, II-§§ 40-47. 


(24) Cited in 3 Dig., p. 260* 

(25) Mcnaghten’s H. L. (41I1 Ed ), p 
(>5; set also Mayne's H I.. (9th Ed.), 
§ 149, p 291 

(1) Datt. t li, 11 -25 (Sutli). pp i2i, 

“(2) Mandlik H. 1 . , p 5*. 

( 3 ) 2 Pig. § 273, J>- 3 <)i 

(4) Sutli, Note to Datt. Mini, pp. 4f>, 
47- 
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tion being- indeed performed under fi is family name, sons fi tvet h and the 
rest may be considered as issue: else, they are termed slaves. A ftei then 
fifth year, O King, sons given, and tbe rest are not sons, nut baying 
taken a boy five years old. the adopter should not perform the sacrifice 
for male issue. Hut the son of a twice-married woman, immediately on 
being born, he should duly take as a son.’’CO 

This means that no adoption is valid unless the boy is below five, un¬ 
tonsured and, therefore, necessarily unmarried. 

782. This question was for the first time agitated in the Sudar 
Diwani Court in Bengal in 1X06 who laid down the rule that the adoption 
of a boy over five years of age though not laudable, was yet valid, provided 
his initiatory ceremonies ( Samskar) were performed in the family of his 
adopter and not in that of his natural father. Holding this view they 
upheld the adoption of a boy aged 8 jears/ 0 ) In another case, decided 
in 1837, the Court even dispensed with the qualification of non-tonsure 
holding that its performance in the natural father’s family could be ex¬ 
piated by a sacrificed 7 * Next year they had to deal with a Teli’s adoption 
and on the present subject the I’andit’s opinion was that in the case of 
Dwijas, adoption should be before the boy’s thread ceremony and of a 
Shudra, before his marriage.This is in accordance with the view of 
Vashisth quoted in the Dattak Chandnka (< j) In another case decided in 
1859 an adoption of a Ilrahmin boy aged 12 was held good on the ground 
that the initiatory ceremony of investiture had not been performed (, <>) 
And more recently, the Court has upheld the adoption of a Kshatriya boy 
aged 19 whose upnayan ceremony hail not been then performed/ 1 '> The 
iides as to age and the non-performance of the ceremony of investiture 
have thus failed to obtain n foothold in the case-law of the country/'On 
the other hand, the contrary custom has been found to exist even amongst 
the Brahmins of Southern India/' j) while in other cases the relaxation 
is even greater. For instance, it has been held that among the Agarwalas, 
the qualifying age for adoption extends to 32 years/'d 


783. In the cases cited, it was pointed out that even in the case of 
(4) He must be Shudras marriage w r as a bar to adoption/'®) and this 

Unmarried mU * * ^ as been the law even in Madras where, however, 

there is no restriction as to age so much so that if 
the person is unmarried, the fact that he is aged 40 is no bar to adoption, pro¬ 


fs) Cited in Datt. Alim, !V-22 (Suth.) 
1 >- 46 , 47 - 

(6) Kerutnarecn v Bhobinesrec, t 
B eng. S. R 213 (1837), 6 I. D. (O. S.) 
157 (158). 

(7) Joymoney v Sibosoondry, Fulton 
75, following 1 Str H. L„ p 91," in which 
they also upheld the adoption of an only 
son. But the parties were Shudras 

(8) Bullubakant v. Kishenprea, 6 Beng 
S. R. 270, 7 I. IX (O. S ) 869 (872). 
To the same effect, Nitradayec v. Bhola 
Nauth, (1853) S. IX A 553. 

(9) II-.29 (Suth.), p. 123. 

(10) Raw Kish ore v Bhonbunmoycc, 
(1859) S. IX A. B. 229, affirmed on re¬ 
view (i860) 1 S. IX A B. 229, affirmed 
on review (i860) 1 S I). A. B. 485; 
but the adoption was set aside on another 


ground by the Privy Council 111 10 M I. 
A 279 

(11) Atakund Deb v Jay an noth, 2 Pat 
469. 

(12) Gaiu/a Saltai v Lckhrai, 9 A. 
253; Makund Dev v Sri Jaijannath, 2 Pat. 
469; Chandcshzuar v Bishcslnear, c Pat. 
777 (846). 

(13) Viraragava v. Ramalutga, 9 M. 

148. 

p (h) Dhanraj v. Soni Bai, 52 C. 482 

(15) Annasami v. Sivagamy, 1 Mad. 
IX to6; Chctticolum v. Vencatachella, 
( 1823) Af. S. D. A. 406; Sreenevassein 
v Scishymmal (1859) ATad. 1 ) 118; Vy- 
thilinqa v. Vijayathammnl, 6 At. 43; 
Ptchuvayyan v. Subbayvan, 13 Al. 128/ 
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vided he is a Sapmda. ( »5> That a married man cannot be adopted has also 
been decided m Allahabad*'") and in Nagpur*'» and is now tin- establish¬ 
ed doctrine of the Benares School applicable alike to the regenerate tastes** 8 ) 
and the Shudras*">) and even to the Jains*") among -1 whom, however, 
the custom of adoption of married men is not unknown and has been found 
proved in several cases. * J1 ) 

784. Hut in the Bombay Presidency even mariiage is no bar to an 
Bombay Excepted. adoption,*-) and is in accordance both with the writ¬ 
ten law,*-®) and the prevailing usuage,*-’*) which sanc¬ 
tion such adoptions even where the married man is aged 45 and is himself 
the father of a son.*-' s ) 


785. Where a father becomes the son of another person, the latter 
Status of Son of acquires no right of accession in his adoptee's son 
. , who continues to retain his old gotra and his right 

° p **' of inheritance in the family of his birth. In other 

words, by bis adoption into another family, the father alone goes out of 
the family hut he does not carry with him his son,*' 1 though he would neces¬ 
sarily have to take with him his wife who completes his individuality, and 
who, therefore, like her husband acquires his new gotra.*-) 


788. The rule that in the case of the first three castes, the boy to 
be adopted must not have donned the sacred thread, 
is enforced only by the Benares*®) and Bengal*-*) 
schools, the Dravid and the Bombay schools permit 
ting such adoptions, the former only on condition 
not married*®) which is the rule even where except 
in Bombay and the Punjab. So dealing with the case of a Ksliatriya 
adoption Mahmud J , held. “That according to the Hindu Law of adop¬ 
tion as prevalent in the Benares school the performance of the 
Uf'nayjH ( - b ) or the ceremom of the investiture of the sacred thread, hal- 


Adoplion Before 
Investiture in Bengal 
and Benares. 

that the adoptee 


(15) Papamma v. .Ipparau, if» M. 3K4 

(16) Ganyasaltai v. Lckra), 9 A. 253; 
Damodarjt v. Collector of Banda, 7 A 

L. J. 927. 

(17) Tcjabai v Moltanlal, 11 (' P L. 
K. 56; Kanhyalal v Satiya, x N I. K x. 

(18) Rishunath v. Shco Bahadur. 
(1927) C). 265. 

(19) Datnodarji v. Collector of Banda, 
7 A. L J. 927; Jankiram \. Venkiah, 10 

M. L. J. 2i, 11 I. C. 883; llira v. Hardab 
Singh, (19 22) P. L. W. 47, 08 I. C. (L.) 
76 .V 

(20) Rupchand v. ] ambuprasad, 32 A. 
247 P. C. in which their Lordships how¬ 
ever confined their decision to the custom 
found not proved in that case. 

(21) Manoharlal v. Banarstdas, 29 A. 
495 - 

(22) Mhalsaibai v Vitthoba, 7 B. H. 
C. R. (App.) 26; Nathaji v. Jlari, 8 B. 
H. C. K. (A. C.) 67; Pharma \. Ram- 
krishna, 10 B. 80 Query as to Brahmins 
in Sadasliiv v. [lari, 11 B. H. C. R. 190 ; 
Lakshamappa v. Ramava, 12 B. H. C. 

K.364. 


(23) Mayukh, (_h IV, Sec V (Mand 
hk), p. 58 

(24) Bn/bhukluinji v Gookulootanji, 1 
Borr 181 

(25) Gopal v Vtshntt, 23 1 J 250; Kalya 
vada v Somappa, 33 B (>(>9 

(1) Kalyarda v. Somappa, 33 B. (169. 

(2) lb, p. 087. 

(3) Ganya Sahai v Lakhraj, 9 A. 253, 
Maktind Deb v. Jayannath, 2 Pal. 4O9 
( 4 «o)- 

(4) Makunda Deb v. Jayannath, 2 Pat 
469, 72 I. C. 230. 

( 5 ) Virarayaia v. Ramalinya, 9 M. 
148; Picltuicayyan v Subltayan, 13 M. 
128; but see Visra Sundara v. Soma 
Sundara, 43 M. 87O. 

(0) Lit. “ up ” near and “ nayan ” go¬ 
ing, if, “ going near the preceptor ” (or 
commencement of his Vcdic studies AH 
men arc horn Shudras and the ceremony 
of Upnayan symbolized by the investiture 
of the sacred thread is regarded as a 
second liirth converting a Shudra into 
a Dwija or twicc-horn. It marks the ter¬ 
mination of infancy and the commence¬ 
ment of the term of studentship. 



424 


THE HINDU CODE 


[S.46. 


lowed by the Gayatri representing as it does the sacied birth of a boy and 
the beginning of his education in the duties of his tribe as prescribed by 
Manu, is the ultimate limit when a valid adoption in the Dattak form can 
take place.”*?) This doctrine has no application to the Shudras, for in 
their case the only ceremony of consequence in its theological and legal 
aspect in Hindu Law, is the ceremony of marriage. t8 > 

787. Now since the ceremony of investiture as already stated, may 
be performed in the case of 1’rahmins at any time between the 8th and 
16th year, that of a Kshatriya between the 11th and the 22nd year and 
that of a Vaishya between the 12th and 24th year, it follows that this 
is the extreme age limit for the performance of the investiture as also 
for adoption. (y) Hut should the boy ne for any reason not invested with 
the sacred thread beyond this age, there appears to be no legal impedi¬ 
ment to his adoption before marriage, for if his eligibility is determined 
by the Upnayan, it cannot be assumed where it has not been in fact per¬ 
formed, or, where though performed in fact it is found to be invalid in 
law, being not in conformity with the customary ritual. (,o) 


788. The text favour the adoption of near relations, Sapindas first, 
Ado ton of Pro Gotrajas after, and strangers if the first two are 

op ion o ro- not ava j] a ],i e These injunctions have been held to 

be only monitory and not mandatory. Conscquent- 


hibited Relations. 


ly, the adopter is free to choose any boy from amongst his caste fellows 
And amongst these last, the Privy Council have now settled that since the 
texts of Sakai and Saunak cited with approval in the two Hindu trea¬ 
tises on adoption^") expressly prohibit the adoption of the sons of one’s 
daughter, sister and mother’s sister, these cannot be adopted, <1 -’> nor can 
such adoption be supported by recourse to the doctrine factum valctS 1 ^ 


789. There remains the question whether these texts equally pro¬ 
hibit the adoption of other relations with whose mother the adopter could 
not have at any time contracted a legal marriage. The Privy Council 
had not to and refrained from, deciding this general cjuestion as the case 
before them related to the adoption of a mother’s sister’s son, which is 
expressly prohibited, and as such their Lordships felt bound to follow 
the text, suppored as it was by precedents and the opinion of text writers. 
The questions, therefore, still remain whether the prohibition is specifical¬ 
ly confined to the specified relations, or is more general, as stated in the 
rule. 


790. This question has already been discussed in some detail (§§ 
777-782), and all that is now necessary is to state the argument pro and 
con and the trend of decided cases. For the generality of the rule, the 
argument is, that since adoption strives to imitate nature, one cannot adopt 
a son with whose mother one had never any possibility of an intercourse 
even if one were to imagine oneself as appointed by her husband to raise 


(7) Ganga Sahai v. Lekliraj, 9 A. 253 
(328) following 011 this point Kccrut- 
narain v. Bltoobunesree, (1859) S. D. A 
B. 161; Ramkishore v. Bhoobunmoyec, 
(1859) S. P. A. B., p. 229 (cited supra). 

(8) lb., p. 328. 

( 9 ) Manu, II, §§ 36 - 38 . 


(to) Vadrevu v. Ryali, 43 M. 876; 
Chandeshivar v. Bishcshwar 5 Pat. 777. 
(u) See texts already cited, § 772. 

(12) Bliagwan Singh v. Bliagwaw 

Singh, 21 A. 412 (420-424) P. C.: 

Walbai v. Ifeerbai, 34 B. 491. 

(13) Gopal v. llanmant, 3 B. 273 (293) 
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an issue upon her. Now since such an impossibility exists only in the 
case of relations with whom intercourse would he incestuous, it follows 
that close female relations with whom Niyoy was impossible are also 
relations whose sons can by no figure of speech be described as the “shadow 
of a son.” This was the primary contention. 

791. But since the discontinuance of Niyoy, it is said, the essence 
of the rule remains; and if we substitute marriage for Niyoy the modi¬ 
fied rule holds good that no one can adopt a son whose mother one could 
never have lawfully married. The analogy of the two rules was thus 
defined in a Madras case: ‘‘There is no conflict between the law of 
appointment as to the person eligible for appointment and the law of 
marriage as to the person eligible for marriage. The object in both was 
that the sexual intercourse authorized by law should not be incestuous, and 
the religious foundation for the rule is, that the offspring of incest is out¬ 
cast and not competent to offer funeral or annual oblations with efficacy. 
The jxiint in analogy consists in securing a son competent to perform those 
oblations ami the analogy holds good whether it is considered in connec¬ 
tion with the law of appointment or the law of marriage.”*' 4 * On this 
principle a man cannot adopt his own brother,*"*) or step-brother,*' 6 * or 
his uncle whether paternal or maternal,* 17 * though he may adopt his 
brother’s son, since he could have married his brother's wife when a 
maiden.* 1 ** So again, he may adopt his brother’s son’s son,*'®* paternal 
uncle’s son,*-' 0 * wife’s brother,*-’ 1 * wife’s brother’s son*-'-* or wife’s sister’s 
son.*-' J * 

792. But the decided cases lack uniformity due to the variations 
sanctioned hv local usage and the question therefore, now. is not only 
what the rule is, but how far it accords with the existing practice. The cases 
that have so far attracted the notice of the Courts are noted below — 


793. The rule has, in any case, no application to Shudras.*-’ 4 * They 
„ , . - are expressly excepted in the very texts which are 

to Shudra™* 1 * 1 * *** * held to denounce the rule. Consequently, the fact 
that a person is married, is disqualification to his 

adoption.*-’ 5 * 


794. N or has it any’ force in Southern India,*'* where the adoption 
AUo in Southern of a brother’s son,* J * a brother's daughter's son,*3* or 
*"**«*• of a daughter’s son, or a sister’s son, are locally 

customary.* 4 * 


(14) Vayidinada v. Appu. 9 M 44 F 
B.; contra in Alinaksltt v. Rainanada, 11 
M. 49 F. B. 

(15) Shripad v. Vithnl, 40 B. 615.: 
Mallappa v Gan (java, 43 13 209; Gam nan 
v. Kashinath, 30 B. 410 (419); Yamuava 
v. Laxman 36 B. 533. 

(16) Sriramttlu v Ramayya, 3 M. 15. 

(17) Harai* Chundcr v. Hurra, (> 41 

(47). 

(18) Bai Nani v. Chuni Lai, 22 B 973; 
Jaimigh v. Bijai, 27 A. 417. 

(19) Haran Chundcr \. Hurra, 6 ('. 41. 

(20) Virayya v. Hammanta , 14 M 459 
_ (21) Ruvcc Bhudcr v. Rooh Shun her, 2 
Borr. 656. 

(22) Sriramalu v. Ramayga, 3 M. 15. 


(23) Ragavcndra v. Jayaram, 20 M 
283. 

(24) Nttnkoo Singh \. Burin I)him 
Singli, 12 W. R. 356; Pintado \ Jangi- 
nath, 15 A 327; Clnnna v. Bcdda, 1 M 
62. 

(25) Lmqayya v. Chcngalammal 47 
M I.. J- 77*». (1925) M* 272 

(1) Minakshi v Ramanada, 11 M'. 49 
(54) F B. 

(2) Soorta v kanaka, 43 M 867 
(Kshatriyas of South Kanara ) 

(3) VadsevH v Ryali. 43 M. 870 (Brah¬ 
mins of the Andhra or Telegti portion of 
the Madras Presidency). 

(4) J ages Ir,car v. Pandurang, (1924) 
N. 73. 
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795. Invalid 1 adoption.—Kvcn the above express text has not rccciv- 
_ ed universal acceptance. For .while the prohibition 

aug er s on. t) £ a( ] () pti on 0 f a daughter’s son is now accepted as 
the general rule of Hindu I-aw/*) deviation from it is permitted by cus¬ 
tom.*’) While the rule has been given efiect to in the Benares school/- 0 
the contrary has become customary in the Southern Mahratta country/ 8 ) 
the Punjab (o) and amongst the llavik Brahmins of Kanara/ 1 ") the Nam- 
budri Brahmins of Malabar/") and amongst the Brahmins generally in 
the Tanjore, Trichinopolv and Tinnevelly Districts of Southern India/'-*) 

798. In the Bombay Presidency the adoption of a daughter’s hus¬ 
band is valid.*'-') 

797. The same view holds good in the case of a sister’s son, prohi¬ 

bition being the rule and permission an exception, 
Sister’s Son. when justified by custom *'») Such custom was 

proved to exist amongst the Bhora Brahmins of the 
United Provinces/'*) though not amongst the other Brahmins/ 1 ' 1 ) and 
among the agiicullural Khalris of the Punjab/ 1 ') and the Vaishyas of 
Bombay*' 8 ) and even the Brahmins of Nagpur/"*) and Southern lndia/- l,) 
But in the Andhra country as in Bengal, the normal rule holds good.-'*) 
As Ka>asthas are Shudras, thev are free to adopt a sister’s son/-'*') 

798. There is no legal prohibition against the adoption of a sister’s 
son’s son, and he may be validly adopted, even 
though it may amount to a breach of caste cus¬ 
tom. * J P 

799 . So the prohibition of adoption of a mother’s sister’s son being 
«« .l > c . . . covered bv an express text, the prohibition is the 

Son rule and extended over to one though he may 

happen to be also his father’s brother’s son/ 2 -*) but 
an exception has been allowed m the case of Purbia Kunnis, who though they 
call themeselves Purbia Kshatrivas, do not really belong to the regenerate 
caste/-’*) In this case the Court upheld the adoption of the father’s sister's 
grandson. 


Sister’s Son’s Son. 


(S) Copal v Jlaiwiant 3 It 273 (203) 
(0) Rup Narain \ Copal Deri, 3O (_ 
380 P C 

(7) Bhatjican Stinjli \ Rliaqtcan Singh 
21 A. 412 (418) 1*. C 

(8) Bai Nam v Lhnntlal, 22 B. 97? 
(97*))- 

(9) Rup Naraiu v Copal Deri, 36 C 

780 P C ; contra in Bai] Nath \. 
Shamboo, (1908) P. \V. K. 53, Darmanand 
v. Shcocharan, 2 (k> (Amritsar Khaln 

case). 

(10) Gaivri v. Shiraram, (1894) B. P. 
J. 30 - 

(11) Vishnu v. Krishnan, 7 M 3 

(12) Vayidinada v. Appu, 9 M. 44 F 
B.; Appayya v. Vein/tt, 15 M. I.. J 211 

(13) S'ita Bai v. Parvati Bai, 24 Bom 
L. K. 748. 

(14) Mansa Rant v Suttdar, 14 A. 53: 
Sundar v. Parbati, 12 A. 51 P. C. 


(15) Mans'1 Ram \ Sundar, 14 A 53. 

(16) Parbati v. Sundar, 8 A. 1 

(17) Sobha Mai v. Nauakt hand, (1911) 
P. I.. K. 16, 9 T C. 36. 

(18) Canpatrav v. Vitlwba, 4 B H C 
K. (A C.) 138. 

(19) Jagcslm'ar v. Pandurang, (1924) 
N. 73 - 

^ (20) Vayidinada v. Appu, 9 M. 44 F. 


(21) Narasamma v. Balaramcharlu, 1 
M. II. C. K. 470. 

(22) Rajcoomar Lall v. Bisscssttr, 10 
C 688;i//»>a v. Shibhu, 6 L. .L. J. 442; but 
see § 308; Rajcndra v. Copal, 9 Pat. L. 

J 123- 


(23) Shcopitiau v. Kanog Gir, 56 I C.- 
(A.) 652 

(24) IValbai v. llccrbai, 34 B. 491; 
Bhaqxoan Singh v. Bhagioan Singh, 21 A 
412 P C. 

(25) Jivanlal v. Kallumal, 28 A. 170. 
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800. And there appears to be no obstacle to the adoption by a woman 
of her brother’s son/') or her husband’s brother/-*) 


801. Valid Adoptions.—Nand Pandit expressly < xeludes the brother 

_ , and both the paternal and niaterna! uncles 

® r from adoption/’) The Ni\og rules exclude 

both the brother and the step-brother, but their adoption, though 

not general, is nevertheless not unknown. Steele infers that 
a younger brother may be adopted by an elder broth* r because 

the Ramayan speaks of the latter as “in the place of the falhei. ”<*) But 
the Madras High Court condemned Ihe adoption of a brother and a 
step-brother, though it held that the prohibition of the adoption of a half- 
brother had nothing to do with the possibility of a legal marriage between 
the son and his step-mother in her virgin state/*) But such adoption was 
held valid in a Bombay case on the ground that he was not one of the relations 
expressly prohibited by Nand Pandit/ 1 2 3 4 5 6 * ) It will be, of course, valid amongst 
Shudras/') who are expressly exempted from the narrow' texts. Whatever 
may be the established usage as regards the adoption of a younger brother, 
there can be no doubt that the latter cannot adopt his elder brother Such a 
question was categorically put to the Pandit who opined that according to the 
doctrine of Saunaka, stated in the Dattak Mimansa, an elder brother, an 
uncle, etc., cannot become a son/ 8 ) 

802. The ineligibility of the uncle, both paternal and maternal, was 

y nc l e incidentally declared by the Pandit in the case last 

nc *' cited. They stand in loco parentis to their nephew 

who cannot turn the tables upon them by becoming their adoptive father. 
Moreover, the restriction as to age would in most cases prevent their 
adoption except amongst the Jains in Bombay and m the Punjab, even 
where the metaphor has not probably yet spent its force. Such, however, 
appears to be the case in Bombay where the Courts have upheld the adop¬ 
tion of the father’s first cousin holding the rule of incongruity inappli¬ 
cable (< >) For the same reason there is nothing to prevent a man from adopt¬ 
ing a son older than himself/ 10 ) 

Paternal and 803. But there is no objection to the adoption 

Maternal Unde’s Son of the paternal*") or maternal uncle’s son, or even 
and Grandson. son’s soil/") 


Maternal Aunt’s 801. And neither text nor usage can oppose 

Daughter or Latter’s the adoption of the maternal aunt’s daughter or the 
on * maternal son’s aunt’s daughter’s son/ 13 ) 


(1) Nani v. Chuni Lai, 22 B. 07.1, 
Sriramuhi v. Ramayya. 3 M. 51; Jaisingh- 
t>al v. Bijay pal, 2 A. L. J. 36 (46), dis¬ 
tinguishing contra in Batas Kocr v. Lach- 
man Singh, 7 N. W. P. H. C. R. 117 as 
obitcri 

(2) Shripad v. Vithal, 40 B 615. 

(3) Patt. Mim. V-17 (Suth), i> 63. 

(4) Steele’s L C. p 44 

( 5 ) Sriramalu v. Ramaxya. 3 M 15, 

followed in Rajcudra v. Go pal Prasad, 7 

l’at. 245 (250). 


(ft) Gajanan v Kashi Nath. 30 B. 410 
(410) ; Shripad x. Vithal. 40 B. 615. 

(7) Phundo v. Jangi Nath, 15 A. 327 
(R) Runjcct Singh v Narain Singh, 2 
Befig. S. R. 3X5. 6 I. IX (O. S.) 507- 
(0) Mallappa v. Gangaza. 43 B. 209 

(10) Balahai v. Mahadu. 48 B. 387 

(11) Buta Singh v. Dial Singh, (1902) 
P. R. 67- 

(12) Virayya v. Ilanumanta, 14 M 450 
(461) ; llaranchundcr \. Hurra Mohtin , ft 
C. 14 

(13) Venkata v. Subhadra, 7 M. 548. 
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805. Eligible for Adoption.—Of all relations, both the Smritis and 

later text commend the adoption of a brother's 
Brother** or Cou- son,* 14 * and even on the Niyatj rule, the adoption of 

nephew!** ° r " the latter’s son is not repugnant to Hindu Law, since 

no rule prevented the marriage of the adopter with 
his nephew’s wife when a virgin.* 1 ®* So there is nothing illegal in the 
adoption of a cousin’s grandson/ 16 ) 

806. The adoption of a wife’s brother is legal, and its legality has 

been judicially affirmed/ 1 '* and the legality of his 
Wife’s Brother. son’s adoption by his sister is settled by the Privy 

Council* 1 *** in the case of a Brahmin family of the 
United Provinces. In that case one Gandharv had authorized his widow Par- 
bati to take in adoption her brother’s son, which she did. The High Court 
upheld it. (,Q * and its decision was not only affirmed, on appeal, by the Privy 
Council,* 40 * but their observations shake to its very foundation the obsolete 
Niyog rule and its substituted analogue so far as that 
Brother’s m j e was attempted to be extended to an adoption by 
the widow. Their lordships further expressed their 
approval of two cases decided by the Bombay* 41 * and Madras High 
Court* 44 * in the latter of which the adoption was by the husband, which 
in their Lordships’ view, would have made no difference 


Wife’ 

Son or C rand son. 


807. So the adoption of a brother’s daughter’s son has become estab¬ 
lished as a rule m the Punjab, so that its validity is 
ir^Son^* Daugl1 ' presumed,* 43 * while it is customary in Southern 
' r *‘ on " India* 44 * 


808. So the adoption by a man of his wife’s sister’s daughter’s son 
Wife’s Sister’s has been held valid in Madras as would be a marri- 

Daughter’s Son. age between him and his adoptee’s mother.* 4 ®* 

809. The substitution of a new rule divorced front its context has 

been criticized by the Madras High Court on the 
Derivative™ *Ni *o* ground that the usage of Niyog being obsolete, the 

R u | e ,ve 1 8 Courts were not at liberty to refer to it or to engraft 

on it a new rule as evidenced by the usage of the 
people. As such, the Court upheld the adoption of the son of the pater- 


04 ) li'ooma Dace v Gokulanand, 3 C 
5 87 ( 597 . 598) P. in which the effect 
of Halt Mini, i, 28-31, (>7, 74 and l>att 
Ch., 1-20-22, 27, 28, enjoining the adoption 
of a brother’s son was held to lie merely 
directory and not imperative, and in any 
case condoned by application of the 
maxim Failum Valet (lb, p. 601). 

(IS) Mo run v Bijuy Kishto, \V K. (S. 
N.) F. B. I2i (122); Haran t hunder v 
Jlurro Mohan, 0 C. 41; Virayya ■ v 
llannmanta, 14 M 450. 

06) Morun v. Bijoy. W. K. (S N.) 
F. B. 121 (122), explained in Haran 

t hunder v. JJurro Mohan, 6 41 (47) 

(17) Sriramulu v. Ramayya, 3 i\l 15- 
Roop Shunker v. Shunkcrjec, 2 Horr. 
662; Kristnicngar v. Vanammulay, (1856) 
Mad, Dec. 2x3; Runganaigum v. Namese- 


T’oya, Mad Dec 04, Samp Singh v Jasu 
08 y.) * 1857) P. K 22. 

(18) Putin Lai v. Parbalx, 37 A .teg 1 ’. 

r. 

(19) jai Singh v. ffi/fli, 17 A 417. 

(20) 1 ‘itllu Lai v Parboil, 27 A 359 P. 
C approving Jai Singh v. Pijai, 27 A. 417: 
Sriramulu v. Ramayya, 3 M. 15; Bai Nani 
v. Cliuiiilal, 22 B. 073, overruling contra 
in Balias Kuar v. Lachman, 7 N. \V. P. 
H. C. K. 117 . 

(21) Bai Nani v Cltuntlal, 22 B. 973. 

(22) Sriramulu v Ramayya, 3 M. 15. 

(23) Chut tan v. Rami hand, (1904) P. 
K F6 

(24) Appayya v. Vengu, 15 M.LJ. 211. 

(25) Rayavendra v. Jayaram, 20 M. 

283- 
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nal uncle of the adopter which would, of course, have been cont,ary to 
the principle of NiyogS 1 '* In another case referring to the phrase “the 
reflection of a son ” the Court thought it “ very questionable, whether it 
was intended to limit the generation from which a son might he adopted, 
or is anything more than a descriptive epithet applied to the child adopted. 
The phrase, as has been said, occurs only in the portion of the books which 
prescribe the ceremonial, and not in the part which lays down rules as to 
the selection of a son. Had the law giver intended to limit the choice 
to the one generation next below the intending adopter, he would have 
surely laid it down distinctly and not have left it doubtfully, and with 
much dispute, evolved from an epithet that applied to the child in the 
verses describing the ceremonies to be performed and as to whom those 
ceremonies have been nearly completed.The authority of this rule 
and its analogue has been much shaken bv a decision of the l’rivy Coun¬ 
cils in which Sir John Edge delivering the judgment of the Privy Coun¬ 
cil reiterated his former view/-*) that the glosses of Nand Pandit should 
be received with caution, where they deviated from or added to the Smritis, 
and as such, their Lordships rejected his extension of the rule that no one 
can be adopted as a son whose mother the adoptee could not have legally 
married, to females, as both unauthorized and unsupported by suage. Now 
since the widow adopts for and to her husband, it follows that there can¬ 
not be one rule for the husband and another for his widow 

47. (xj No adoption is complete without the corporeal ' 
delivery of the adoptee to his adopter with a 
tion. Pem0ny P ' declaration by the person, delivering him. that 
he delivers him in adoption; and of the 
adopter, that he so accepts him: 

( 2 ) Provided, that they have also performed such other 
act or ceremonies as may Ik; required by law. or arc customary to 
that end: 

( 3 ) Provided further, that if the parties thereto belong to 
any of the regenerate castes, and do not belong to the same Gotra, 
they must also perform the ceremony of Daft Homa. 

( 4 ) But non-performance of the Daft Homa or of the 
further ceremonies mentioned in clause ( 2 ) will not invalidate 
an adoption made as provided in clause ( 1 ) unless their per¬ 
formance is regarded by the caste as of the essence of the cere¬ 
mony of adoption. 


(1) Virayya v. Hamnnanta, 14 M. 450 
(461). 

(2) Ilaran Chunder v. Ifurro Mohun, b 
<-• 41 (4«). 

^ (3) Puttu Lai v. Parbati, 37 A. 359 P. 

(4) Per Edge, C. J. and Bancrji, J, in 
Bhagwan Singh v. Bhagwan Singh, 17 A 
394 F. B., reversed in 21 A. 412 P. C.: 
in Puttu Lai v. Parbati, 37 A. 359 Sir 


John Edge supports Bancrji. I’s view on 
the general ijuestion in Jai Singh v. 
Bijai, 2^ A 417 (433) and (it is sub¬ 
mitted) rightlv This case approves of 
Nani v. Chnnilal. 22 B. 973, which cites 
and follows Bhagwan Singh v. Bhagwan 
Singh, 17 A. 294 F. B. (at p 977). 
which the P. C. overruled in 21 A. 412 
P. C. 
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Explanation .—No delivery and its acceptance is valid unless 
the parties thereto were capable of understanding the nature of 
the act and its effect upon their rights. 

Illustrations 

(a) Amongst Nambudris an adoption is performed by burning a pan of sacred 
glass A is a Nambudri Ife adopts II without burning such grass It is a question 
of fact whether without such burning, the adoption is complete. 

(b) An adoption by a widow subject to the Oudh Estates Act (I of i86g) 
must be in writing attested, as in the case of a Will, and registered A is such widow. 
She performs the ceremony of gi\ing and taking but omits to execute a rcgtsleied 
deed of adoption The adoption is invalid 

Synopsis. 

( 1) Textual Ceremonies ('810'). (3) Daft llama (814-81 S’). 

12) Giving and Taking (811- \4) Slmdras Excepted (815). 

813). 

810. Analogous Law.—The following texts refer to the necessary 
Texts. ceremonies for adoption:— 

Baudhayan. —“One about to adopt produces two pieces of cloth, a pair of 
ear-rings, a ting and a priest thoroughly read in the Vedas, a bunch of 64 stems 
of the Kits grass and fuel of the Puma tree (si Then having invited kinsmen into 
the middle of the dwelling, and having made a representation to the king having 
sat down by the direction of a Brahmin in the assembly, or in the middle of his 
house, having caused to be exclaimed the auspicious dav, ‘benediction’ ‘prosperity’ 
having performed rites commencing with the recitation of the prayer ‘ Yadderayaiana’ 
down to the placing of vessels for water; having advanced before the giver, let him 
beg, ‘Give me thy son.’ The other replies, ‘I give’ He receives the child and 
says. ‘I receive thee for the sake of religious duty I adopt thee for offspring’ 

“Then having adorned him with the clothes, the ear-rings and the ring, having 
performed the investiture and other ceremonials, down to the kindling a flame of 
fire, having dressed the oblations, he offers a burnt offering. After having recited 
the incantation in the first chapter of the Vafur Veda commencing Yastwa etc 
with recitation of the sacrificial pra>cr Yasteai ticen etc , he offers a burnt 
offering. 

"Next having performed the burnt sacraments where the prayers denominated 
Vyahriti are recited and that designated Suishtakrit with other ceremonials being 
completed down to bestowing an excellent cow, he presents the fee saying, ‘ Yours 
are these two clothes, the ear-rings and the likewise’”^) 

Vaahisth. —“ He who desires to adopt a son, shall assemble his kinsmen, an¬ 
nounce his intention to the king, make burnt offerings, in the middle of the house, 
reciting the Vyahriti and take as a son a non-remote kinsmen, visit and the nearest 
among his relatives.”< 7 ) 

Dattak Mimansa. —“ The filial relation of these five sons proceeds from adop¬ 
tion only, with observance of the form of either Vashislh or Saunaka, not other¬ 
wise.”^) 

“It is, therefore, established that the filial relation of adopted son is occasioned 
only by the proper ceremonies of gift, acceptance a burnt sacrifice and so forth. 
.Should cither be wanting, the filial relation even fails.”(s> 


(5) Bulea frvndosa 

(6) Cited in Datt Mini, V-42 (Suth.), 
.pp 67, 68; Datt. Ch., II-1-13 (Suth.), pp. 
116, 117. 

(7) Vashisth. XV-6, 14 S. B. F.. pp 
75, 76, cited in Datt. Alim, II-13, 14 


(Suth), pp. 19, 20; Datt. Ch, II-ji 
(Suth.), p. 116. 

(8) Datt. Mim., V-50 (Suth ) 70. 

(q) lb , V-56 (Suth.) 71; Datt. Ch.. 
IT-1-13 (Suth.), pp. n6, 117. 
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Y»m»-—"The TToma or the like ceremony is not necessary in the case of adop¬ 
tion of the daughter's or the brother’s son; by the verbal gift and acceptance alone, 
that is accomplished: that is decided by Lord Yama."( ,c> ) 

811. Giving and Taking.—The indispensable and irreducible cere- 

Clauie (1) rnony necessary to complete an adoption is that of 

1 * ^ the giving and taking, performed as stated in Clause 

(1 ). (,l) It may be supplemented but cannot be substituted by another cere¬ 
mony. As the Privy Council observed; “ According to Hindu usage, which 
the Courts should accept as governing the law, the giving and taking ought 
to take place by ihe father handing over the child to the adoptive mother, 
and the adoptive mother declaring that she accepts the child in adoption.”* 13 ' 
The Madras Full Bench held this decision “ as an authortv for the pro¬ 
position that any overt act is not sufficient, but that there must lie corjioreal 
delivery of the child by a person competent to give to a person 
competent to take, accompanied by the declaration on the one side, “ T give 
the child in adoption,” and on the other, “ T take the child in adoption.” ( ' 3) 

812. Such gift and acceptance are not merely necessary to furnish ' 
evidence of adoption but constitute its essential ceremony. Consequently, 
even if the parties have executed and received a formal and duly regis¬ 
tered deed of adoption evidencing such an intention, it is not sufficient to 
constitute a legal adoption unless there is the overt act of corporeal delivery 
of the child, and its acceptance coupled with a declaration that the one was 
giving and the other receiving him in adoption.This is the sole opera¬ 
tive ceremony, indispensable to all adoptions, whether of the twice-born 
or of the Shudras.*'** whether in the caste ridden Upper Ttuha or the custom 
ridden Punjab. Its absence cannot he made good by application of the 
doctrine of factum valet ,* ,6) unless perhaps the adoptee's position has been 
in consequence altered to his disadvantage by reason of his so called adop¬ 
tion (§§ 803-868), (,7) though amongst Jains amongst whom the adoption 
of grown-up and married men has Itecome customary, corporeal delivery 
would at times be very awkward, and is, therefore, not insisted upon. (,8) 


813. As regards the performance of other ceremonies, they are im¬ 
portant hut not cquallv so. If they arc customary, 
* u,e 1 they will he performed as a matter of course by parties 


(io) Quoted and commented on in 
Valnbai v. Govind, 24 13 . 218 (222) 

( t 1 ) Shosinath v Krishna, 0 t’ .#1 
(389) P. C B ires war v. Ardha C hander, 
10 C\ 452 (4fx>, 461) 1 *. C ; Krishna v 
Rraja, 25 C . \V. N 403; Garmdayyar 
v Dorasami, it M 5 (7) I’- B ; 

Ranganayakam in a v A hear Setti. 13 A 1 
214, 218, 2ty; Ganna Kant v. Amir 
Chand. 50 I. C. (P.) 355; Shankar v 
Savilri, 50 T. (N ) Soo; Ishwari 
Prasad v. Rat I lari Prasad, (1027) Pat 


14. 

(12) Shosinath v. Krishna , 6 C. 381 

(389) P. c. 

(13) Govindayvar v. Dorasami, it M 
5 (7) F. B. 

(14) Kenchawa v. Ninjupa, to B H 
C. R. 265 -note; Singamma v. Vinjamuri, 
4 M. H. C. R. 165 (167), following 


V eera Peru mat v Naraina. t Str. Notes 
117 (quoted ib , p. 167). 

(is) Indroniani \ Bchart Lai, 5 C 
770 P. 0 .; Shosinath v. Krishna, ft C. 
3X1 P C. (Shudra adoption) ; Bireswar 
v. Ardha Chandar, iq t\ 452 P t\ 
(Brahmins); Kuppusami v Venkata 
l.akshnti, 18 M. L. T. 434, 31 I. C 855 
(Shudra) ; Sheolatan v. Bhirgaon, 2 Pat. 
I.. J 481, 41 1 - C*. 375; Sukumari \ 
Ananta, 28 C 168. 

(ib) Random v. Random, 30 M L. J 
4<J5; Soni Bai v. Phanrai, 56 1 C. (N.) 
(120. 

(17) Vdithilingam v. Murugalan, 37 At. 
529. (581). 

(18) Jeoraj v. Shea Knar, 60 I. 
(N.) 65 O. A Sheo Kuar v Jeoraj, 2S 
C. W. N. 273 P. C. Gonnda v. Rindabai, 
49 B. 515. 
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who are interested in seeing that no ceremony, customary in their caste, is 
omitted. But if through inadvertence or otherwise they are omitted, it 
would not necessarily vitiate an adoption, if the operative ceremony men¬ 
tioned in Clause (1) is completed. As Sir Thomas Strange observed: 
“ The operative part of the ceremony seems to be the giving and receiving, 
the rest is matter of customary solemnity, of decorum, of charity and 
convivalitv varying under different circumstances in different parts of 
Tndia. ,,(,o) 

Amongst Marwadis, one such ceremony both customary and regarded 
as essential, is the tying of the turban of the adoptive father and seating the 
boy on his guddi (padded seat) Presents called tilak are also made to the 
newh made son by the relatives and friends of the adopter. 

One such ceremony is the Pntrcsliti Jag which is usually performed bv 
the twice-born, but it has been held to be a matter of form and not essential 
to an adoption/ 20 * 

814. But the performance of the Datt IIonia stands on a different 
footing. Datt tlrma is the service performed by 
cra8u the burning of clarified butter, which is offered as 

a sacrifice to fire by wav of religious propitiation or oblation 

The Privy Council have recently affirmed the view previously main¬ 
tained in several cases that the performance of this ceremony is not neces¬ 
sary where the two families belong to the same GotraS 2I > 

Their Lordships, however, refrained from deciding the general ques¬ 
tion as to the necessity of the ceremony of Datt llama to complete an 
adoption, decided in the two cases of the Madras High Court, which, 
however, they cited with apparent approval, ‘‘being of value as containing 
a careful study of the authorities and affirming that the ceremony of 
Datt Honta is not essential to a valid adoption among Brahmins in Southern 
India.”< 22) Tn so holding they adopted both the reasons as well as the 
findings of Sir Lawrence Jenkins. C. J. in the undernoted case/-’3) i n which 
though a Maratha Brahmin case, the learned Judge relied not only upon 
the stare decisis but on the te<ct of Yuma already cited, which expressly 
dispenses with this ceremony in the case of the relations, because they are 
of the same Gotra and which furnishes a more general rule than that 
declared in the section. 

There is no case in which the non-performance of Datt Hama has 
invalidated an adoption; and since the question has been canvassed bv 
the Courts for over a century, it may be safely asserted that, however 


(iq) Veerapermal v Naraina, l Str 
Notes 117, cited in Sinqamvw v Vinqa- 
Muri, 4 M. H. C. R. 165 (1O7). 

(20) Shea Lotan v. Bhirgun, 2 Tat. 1 . 
J. 481, 41 I. C. 375, contra in Luchmuu 
v. Mohun Loll, 16 W. R 179, in which 
Putresti Jag is said to have been an 
error for Datt Iloma .—Sarkar’s Adop¬ 
tion, p. 383. 

(21) Bal Gangadhar Tilak v. Shrinivat, 
39 B. 441 (463-467) P. C., citing Stngam 


via y. Vingamuri, 4 M. H. C. R. 165 
Gorindavyar v Porasanii, ti \J. 5 F. B. 
and following Valubai v. Govind, 24 B 
218 (221). 

(22) Singamma v. Vinjamuri, 4 M 
H. C R. 165; Govindayyar v. Dorasamt, 
11 M. 5 F. B., cited in Hal Gangadhar v 
Shrinivas, 39 B. 441 (455) P. C. 

(23) Valubai v. Gobind, 24 B. 218 
(221). 
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necessary may be this Homo, to a twice-born, its non-performance would 
not seriously shake the legality of au adoption****; a fortiori, the non¬ 
performance of the Eutreshti Jag (or sacrifice for male issue)/ 25 * 

815. In the case of a Shudra it is of course, both inadmissible and 
unnecessary.* 1 * And in the case of the Dwijas besides the Deccan 
Brahmin Sagotras/ 2 * which include those of the Dravid country/ 3 * it 
has been held that Datt Iloma is not necessary to complete an adoption. 
This exemption has been held to extend to all Brahmins/** while in the 
case of a Kshatriya in Madras* 5 * Datt Iloma may be performed later 
on/ 0 * and by a delegate/ 7 * while it is wholly unnecessary in the Punjab,* 8 * 
and amongst the Agarwal Banias of the United Provinces. *9* 


48. (i) No adoption may be set aside for a mere lrregu- 

v*iet larity oi for non-observance of a lorm not 

.«,m ««.. essential to its validity. 


(2) In particular and without prejudice to the generality of 
the foregoing rule, it may not be set aside on any of the follow¬ 
ing grounds, namely:— 


(a) That the adopted son was the eldest, the youngest or 

the only son of his father; 

( b ) That he was given in adoption after his investiture 

with the sacred thread; 

(c) That the adoptee was older than the adopter* 10 *; 

(d) That the adoption was made during pollution; or 
(<?) That the adoption was made by an untonsured widow. 


Synopsis. 


(1) Adoption of Eldest or Only 

Son (816). 

(2) Adoption of Youngest Son 

(817). 

(3) Factum Valet (818-822). 

(4) Adoption by Widow Preg¬ 

nant in Concubinage 


(823). 

(5) Adoption by Untonsured 

Widow (824). 

( 6 ) Other Disqualifications 

f825). 

(7) Adoption through Bribe 

(826). 


(.24) Retki v. Lakpati, jo W N\ tq. 
(■25); Makund Deb v. Jayannath, ■> Pat. 
4*>9 (482). 

(25) A sit a v. Nirode Mohan, 20 C. \V. 
N. 901; Makund Deb v. Jayannath, 2 
Pat. 469 (482, 483). 

(1) Thanyathanni v. Ramu, 5 M 35S 

(2) Atiua Ram v. Mad ho Rao, 6 A. 
276 F. B.; Valubai v. Gobind, 24 B. 218 
(221), followed in Bat Gonyadhar Tilat 
v. Srinivas, 39 B. 441 (465) P. C. 

(3) Vedavalli v. Manqamma , 27 M 
538. 


(4) Simtainma v. Vinjamuri, 4 M. If. 
l. R. 65. 

(5) Chandra Mala \ Muktawala, (> M 


(f>) Subbarayar v. Subbammal, 21 M. 
497- 

(7) Lakshmi Bai v Ramachandra , 22 
B. 590 

(8) Dumnchand v. Dwarukuath, 
(1913) P. L. R. 271, 20 I C 303. 

(9) Gangadat v. Gopaladas, 20 O. L. 

35 (10) Go pal v. Vissuu, 23 B. 250 (257) 


H. C .-28 
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816. Analogous Law.—As regards the adoption of an only son, the 
following texts discourage or forbid it. 

VashUth .—“An only son should not he given nor accepted, for he is to con¬ 
tinue the line of his ancestors."* 11 * 

Clause (2) fa) condones the adoption of (t) the eldest son, (ii ) tli3 
youngest, and (Hi) of an only son. As to the adoption of an eldest son 
Manu belauds him as one on whose birth the father discharges his debt 
to his progenitors. “ The first bom (if virtuous) exalts the family, or 
(if vicious) destroys it: the first born is in this world the most respect¬ 
able; and the good never treat him with disdain.”** 2 * From the position 
of pre-eminence he should not be given away in adoption. Rut there is 
no text in support of the rule execept that of a modern work* 13 * which 
declares that “ the first born should not he given.”** 4 * 

Referring to the text of Manu before cited, the Mitakshara says: 
“ An only son should not be given, for Vashisth ordains, ‘ Let no man 
give or accept an only son.”**®* This statement is regarded by Nand 
Pandit in his two works, as addressed to the parties rather than enact¬ 
ing a prohibition.*' 6 * The author of Dattak Chandrika circumvents the 
text of Vashisth by interpreting it to refer to a Fhvamushayan adoption 
in which the adoptee being the son of both his natural and adopted father, 
the objection taken by Vashisth should disappear.* 17 * Jagannath regard? 
the injunction to be remembered before making the gift, though it docs not 
affect its validity.** 8 * 

The Courts appear to have vacillated between the two views, some 
declared it invalid* 1 ’* while others declared it to be improper though not 
illegal,* 20 * till the Privy Council finally settled the question by upholding 
its validity.* 21 * 


(11) i Str. H. L., 85; 1 w. Mac. H 
L., pp. 67, 77; 2 W. Macn, pp. 178, 179 
and note; Seetaram v. Dhunock, 1 Hay 
260; Janoke v. Gopaul, 2 C. 365; Kashi 
Dai v. Tatia, 7 B 221; Jamiuabat v. Ray- 
ehand, lb., 225. The same text repeated 
in Baudhayan. 

(12) IX-109. 

(13) Dattak Didhiti, Sarkar’s Adop¬ 
tion, 2nd Ed, 283; Mayukh says that 
there is no precept prohibiting the adop¬ 
tion of an only son; Mandlik, p. 57. 

(14) Dattak Didhiti, cited in Sarkar 
on Adoption, 2nd Ed., 283. 

(15) Mit., Ch. 1, Sect. 1, §§ ro-12. 

(16) In his Vaijayanti and Datt. Mim., 
IV-i-8, 18-20. 

(17) Datt. Ch., 1-28; Sutherland 
adopts this view iri his synopsis, Head II 

(18) 2 Dig. 273 - 

(19) Teja Singh v. Sachet Singh, 
(1872) P. R. 73; Shumsher Mull v. Ram 
Dibraj, 2 Beng. S. R. 216 (valid only 
if Dvamusliayan ) ; Nundram v. Kashee, 
3 Beng. S. R. 310 (invalid); Debee v. 
Hursingh, 4 Beng. S. R. 320 (mother 
gave without hushand’s authority); 


Upendur Lall v. Prasanna, 1 B. L. R 
(A. C.) 221; S C. Opendur v. Doom 
Moyee, 10 W. R. 347; Manick v. Bhu- 
gobutty, 3 C. 443; Bhaskar v Mali a dev, 
6 B. H. C. R. (O. C.) 1; Lakshmappn 
v. Ramava, 12 B. H. C. R. 364; Ran git 
Bai v. Bhagiraihi Bai, 2 B. 377; Soma- 
shekara v. Subhadramji, 6 B. 524; Kashi 
Bai v. Tatia, 7 B. 221; Woman v Kn- 
shnaji, 14 B. 249; Raiji v. Bai, iq B. 

(20) Joymonee v. Sibasoondary, Ful¬ 
ton, 75; Tikdey v. llurreelal, XV. R 
(Gap.) 133; Veerapermall v. Narayan 
Pillay, Str. Notes of Cases, page 91 • 
Arunachallam v. Ayyaswami, 1 M. S D. 
156; China v. Kumara, 1 M. II. C. R, 54 
Hanuman v. Chirrai, 2 A. 164 F. B ; 
Beni v. Hardi, 14 A. 67; Huebat Rao v. 
Govindrao, 2 Borr. 83; Vcnkatra v. An- 
andrav, 4 B. Ii. C. R. (A. C ) 191; Malsa- 
bai v. Pithoba, 7 B. H. C. R. (App.) 
26; Basava y. Linganganda, 19 B. 428; 
Harisingh v. Gulaba, (1874) P. R. 183; 
Diwansingli v. Subb'on, (1878) P. R. 233. 

(21) Sri Balusu v. Sri Balusn, 22 M. 
398 P. C, 
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817. Against the adoption of the youngest son there is no text at 

Youngest Son. a ” f* ce »* . th * Ve ' lic already quoted 

of the adoption by Vishwamitra of Suna- 
shepha who was the second of the three sons of his parents who 
could not give away the first son as he was dearest to the father, the 
youngest because he was dearest to the mother, which is regarded as a 
precedent in support of the view opposing the adoption of the youngest 


Tn an old case,* 221 the Pandit consulted, gave his opinion against the 
validity of an adoption of the eldest son; but no case has found a similar 
champion for the youngest, while even as regards the former, later cases 
have settled the rule to be dissuasive and not peremptory. 

818. Factum Valet. —" Ouod fieri non debuit factum valet is 
a well-known maxim of civil law applied to cure mere irregularities in 
form and defects in procedure not affecting the essential principle. The 
Tndian Legislature has inserted such saving clauses in several of its Acts, 
as for instance, in S. 87 of the Registration Act which provides that no¬ 
thing done in good faith pursuant to the Act or any Act thereby repealed, 
by any registering officer shall be deemed invalid merely by reason of any 
defect in his appointment or procedure/ 2 ' 1 So Lord Mansfield said that 
there was a known distinction lietween circumstances which are of the 
essence of the thing required to be done by an Act of Parliament, and 
clauses merely directory* 2 * 1 —between a restrictioh and a moral precept 
only/* 1 

The principle is frequently applied to cure formal defects in matters 
relating to marriage and adoption. 

819. As regards adoption, it has been held that the maxim is appli¬ 
cable only “ to cases in which there is neither want of authority to give or 
accept, nor imperative interdiction of adoption.’’ “ Tn cases in which 
the Shastra is merely directory or only points out particular persons as 
more eligible for adoption than others,”** 1 or where it prescribes a form 
or procedure without prescribing any penalty for its non-observance, the 
maxim may be usefully and properly applied if the moral precept or re¬ 
commendation is disregarded or the procedure is not strictly complied 
with. As Sir M. Westropp pointed out. in the maxim Quod fiere non debuit 
factum valet, on the one hand “ factum ” must not be understood 
to mean a transaction which is a mere nullity; nor, on the other 
hand, should “ debuit ” be read as if it were “ posuit.”^ So Mahmud, J., 
said: “ Now, in the case of adoption, there are of course, formalities, cere¬ 
monies, preference in the matter of selection, and other points, which amount 


(22) Per maul v. Pottce, (1851) M. S 
D. A. 234- 

(23) " What should not be done, yet 
being done, shall be valid.” 

(24) R. v. Loxdalc, 1 Burr. 447, adop¬ 
ted by Tyndal, C. J. in Southampton 
Dock Co. v. Richards, 1 Scott 329. 

(25) Wright v. Horton, 12 App. Cas 
371 ; Bosanquet v. Woodford, 5 Q It. 
310, 


( 1) Mangala v. Dinanath, 4 13. L. R. 
(O. C.) 72 

(2) Lakshmappa v. Ramava, 12 B. H. 
C. R. 364 (397, 398); Gopal v. I/oilman t, 

3 B 273 (293, 294)- 

(3) Lakshmappa v. Ramava, 12 B. H. 
C. R. 364; Gopal v. Haninant, 3 B. 273. 
followed in Sri Balusu v. Sri Balusu, 22 
M. 398 P. C. “ Non debuit’’ means 
“should not he done”; “ Non posuit’’ 
pieans “ not possible to be done.” 
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to moral and religious suggestions. Such matters, speaking generally, are 
dealt with in the texts in a directory manner, relating to what I may 
perhaps call the 'modus operandi’ of adoption. To such matters, which 
do not affect the essence of the adoption, the doctrine of ‘factum valet’ 
would undoubtedly apply upon general grounds of justice, equitv and good 
conscience, and irrespective of the authority of any text in the Hindu Law 
itself. There may, indeed, be cases where the express letter of the texts 
renders that which would in other systems, be regarded as a matter of 
form, a matter of imperative mandate or prohibition affecting the very 
essence of the transaction... .There may, of course, be definite texts of 
the Hindu Law of adoption itself which, though relating to matters of form, 
would be sufficiently imperative to vitiate an adoption in which they have been 
disregarded. But unless such texts are express and undoubted in their 
meaning, T would apply the doctrine of fartum ?.'alet to adoptions, which, 
having been made in substantial conformity to the law, have infringed 
only minor matters of form or selection.”* 4 5 * So it was held that sine-* 
the adoption of a daughter’s son is incestuous amongst Brahmins, sue! 
adoption could not be legalized by the application of this maxim.*** ; S< 
when the Mitskshara widow adopted a son without the express authority 
of her husband, the Court held it to be an adoption “ wholly illegal and 
invalid, null and void ” and such as could not be condoned hv the appli¬ 
cation of the maxim.* 6 * On the other hand, where an act is merely sinful 
but not illegal, it is a fit subject for application of the rule. As such, it 
was held to justify the adoption of an only son which is condemned, though 
not prohibited under sanction.* 7 * 

820. Referring to this maxim, the Privy Council observed: “That 
unhappily expressed maxim clearly causes trouble in Indian Courts. Sir 
M. Westropp is quite right in pointing out that if the factum, the external 
act, is void in law, there is no room for the application of the maxim. 
The truth is that the two halves of the maxim apply to two different 
departments of life. Matty things which ought not to be done in point 
of morals or religion are valid in point of law. But it is nonsensical to 
apply the whole maxim to the same class of actions and to say that what 
ought not to be (.lone in morals stands good in morals, or what ought 
ought not to be done in law stands good in law. Sir M. Westropp has, 
not without cause, reduced the ambiguous maxim to its proper meaning.’’* 8 ' 
Their Lordships then upheld the adoption on the ground that there was no 
obligatory prohibition against it. The same high tribunal in another case 
refused to give effect to the injunction contained in the two treatises on 
adoption, that a person wishing to adopt should adopt in the first instance 
his brother's son, if available, holding it as merely binding upon the 
conscience of the adopter and as not being so imperative as to have the 
force of law the violation of which would invalidate an adoption.* 9 * 


(4) Ganga Sahai v. Lekhraj, 9 A. 253 
(296, 297). 

(5) Bhagirath Bat v. tlanumant, 3 B 
298. 

( 6 ) Tulshi Ram v. Beliari Lai, 12 A. 
328 (385, 386) F. B. 

(7) Hanuman v. Chirm, 2 A. 164 F 

B.; Beni Prasad v Hardai Bibi, 14 A 


67 F. B, O. A. Sri Balusu v. Sri Balusu, 
22 M. 398 (423) P. C, S. C. 21 A. 460 
(487) P. C. 

(8) Sri Balusu v. Sri Balusu, 22 M 

398 (423) P. c. 

(9) IVooma Daee v. Gokoolanund, 3 
C. 587 (597, 598) P. C, 
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821. The same principle would support the adoption of a married 
man of advance age/ 10 ' or of one not otherwise a proper person for 
adoption/"' and would repel any objection on the ground that the adoptee 
was the eldest, the youngest, or the only son, or that the adopter had 
previously agreed to adopt the boy and then capriciously adopted another/”' 
or that the adoption was made in any of the circumstances mentioned in 
the section. 

822. The doctrine of factum valet only applies to adoptions where 
matters which do not affect the essence of the adoption have been dis¬ 
regarded. Jt cannot be applied to validate the adoption, say of an or¬ 
phan/' 3 ' unless perhaps Ihe latter has in consequence acted to his dis¬ 
advantage.* '■»' But even in this case estoppel cannot make a son out of 
nothing. Moreover, while an estoppel may create a personal equity against 
the adopter, it cannot confer a status so as to bind the whole family of 
the adopter. 

823. The question whether a widow pregnant in concubinage can 

make a valid adoption without expiation for her 
dow d ° P Pre Mnt^n unchastity was answered in the negative by Norman, 
Concubinag* nan ” J-; in a case ; in "h* ch however, lie coupled that finding 

with a finding that there had been in fact no adop¬ 
tion at all/' 5 ' The question was considered by the Bombay High Court 
in which it held unchastity of the widow to be no bar to her power of 
adoption/’ 6 ' The contrary was, however, laid down in another case/ 1 ?' 
which it distinguished on the ground that the widow therein had commenc¬ 
ed leading an immoral life during her husband’s lifetime, and who had 
taken to himself another wife and discarded her for 30 years, from which 
facts the Court was free to infer the revocation of his implied authority 
to adopt, which could not be inferred where the widow *, misconduct com¬ 
menced on her husband’s death, in which case the presumed authority which 
she possessed on his death could not be said to have been revoked by her 
subsequent misconduct. Rut against this view it might he urged that the 
authorization hy her husband is from its very inception conditional upon 
her “ preserving unsullied the bed of her lord,” and that her lapse from 
virtue has necessarily the effect of revoking her delegated power. The 
validity of such an adoption nm be challenged by the reversioner as it 
vitally affects his interest/' 8 ' 

824. Among the Mahratta Brahmins a widow on attaining puberty 

aj t - . |. cannot perform any religious act and, therefore, can- 

toniurecTwidow. " not adopt until she has undergone tonsure/ ‘9) The 

validity of an adoption w'as challenged on this ground. 

(io) Dharma v. Ramkrishm, io It. 8o nor discussed in Kcri v Moneeram. 13 
(86). B. L. R. 1 (14) F. B. 

(n) Nimbalkar v. Jayavanlrav, 4 B. H (16) Basvatit v. Malappa, 45 B. 459. 

C. R. (A. C.) 191 (195). (17) Dnyoba v. Radhabai, (1894) B. 

0 ->) Dharma v. Ramkrishna, 10 B. 80 P. J. 22; distinguished per Candy, J., in 
(86); Lakjihmappa v. Ramava, 12 B. H. Lakshmi Bai v, Sarasznti Bai, 23 B. 789 
C. R. 364 (398). (796), on the ground that the wife had 

(13) Bandaru v. Bandaru, 30 M I- in that case contracted a pat marriage 

495 ; Soni Bai v. Dlianraj, 56 I. C. (N.) during husband’s lifetime and that the 
t>20. withdrawal of her authority followed 

(14) Vaithilingam v. Afurugian, 37 M from his repudiation of her. 

529 (531). (18) Kalova v. Padapa, 1 B. 248 

(15) Sayamalala v. Saudamini, 5 B. L. (19) West & Buhler H. L., p. 998. 

& 36a ( 370 ), cited but neither followed 
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The Court found that some Shaslris were consulted as to whether an un¬ 
tonsured widow could adopt, and on making certain expiatory gifts she 
was pronounced competent. The Court held it to be sufficient to validate 
the adoption as “ even if other Shastris were of a different opinion, it 
would be a delicate task for the Court to decide between conllicting opinions 
upon such a question of ecclesiastical etiquette.”* 20 ) 

825. West and Buhler state that a woman who is afflicted with lepro¬ 
sy, (*•>) is unchate, anil is pregnant in concubinage* 2 - 0 
Other Disqualifi- cannot adopt, though she may do so after removal 
cation*. n f (j ie s j n | } y penance. But a person himself incom¬ 

petent to perform a religious act may do so through a delegated Brahmin 
priest.* 2 - 0 In any case these disqualifications do not apply to Shudras as 
in their case no religious ceremonies are essential. So a Shudra woman 
under pollution may make a valid adoption.*-’ 0 


826 . So again, while the giving of a bribe to the natural father to 
, , , secure his son is now both illegal and opposed to 

Bribe. 1 * ,0 " r ° Ug public policy,* 25 ) it does not vitiate an adoption al¬ 
ready made though the payment itself is illegal. “ To 
go further and lay down that the adopted son’s status itself is affected 
thereby, would be to confound two transactions which, in the eye of the 
law, are independent of each other, since the transaction of the gift and 
acceptance which effects the change in the status of the son, is clearly 
separable from the agreement or payment which the law prohibits.”* 0 


But the result might be different if the adoptee complained of a status 
forced on him by his father being moved by mercenary motives. 


49 . An adoption is irrevocable, but the rights thereby 
Conditional adop- acquired may be limited or postponed to any 
tion - reasonable extent warranted by custom. 

Illustrations. 

(a) A adopts B on condition that it shall he \oid on the birth of a son to A. 
The condition is invalid as an adoption, when once completed, cannot be revoked.t*) 
(ft) A, a Hindu widow in possession of her limited estate adopts B on condition 
that A shall have full power of its disposal during her lifetime The condition is 
invalid, for it creates in A an unqualified power of disposal.(j) 

(c) A adopts B on condition that A shall continue to manage her estate during 
her lifetime. The condition being reasonable is valid.*4) 


(20) Ravji v. Lakshmi Bai, 11 B 381 
(395). 

(21) 28 C. 168, West & Huh. H L, p. 
998. 

(22) Citing Moniram v Keri, 5 C. 776 
P C. But all that this case lays down is 
that a widow inheriting her husband’s 
estate cannot be divested of it by her 
subsequent unchastity. 

(23) Indromoni v. Behari Lai 5 C. 770 
(774) P. C. 

(24) Thangathanni v. Ramu, 5 M. 358 

(25) A “son bought” is not recognised 
in the present age (or Kali Ytig) ; Eshaa 


Kishore v. Hurisli Chunder, 21 W. R. 
381. 

(1) Murugappa v Nagappa, 29 M. 161 
(164); Sitaram v. Ilanhar, 35 B 169 
(179-180). 

(2) Sant Singh v. Mula, 17 I. C. (P.) 
350. 

(3) Purshottam v Rakhmabai, 16 Bom. 
h. K. 57-. 

(4) Visalakshi v. Sivaratnicn, 27 M. 577 
F. B ; Krishnamurlhi v. Krishnamurthi, 
So M. 508 P. C. contra in Purshottam v. 
Rakhmabai, 16 Bom. L. R. 57, 
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(d ) A directed in his Will that his wife B should adopt a son who should take 
one-third of his estate giving two-thirds to his wife and daughter. A adopted C‘. 
C is bound by A’s direction.(s> 

(<?) A adopts B on condition that B shall not call for partition during 
A s lifetime. B is bound by the condition as it is reasonable. ('•) 

Synopsis. 

(1) Conditional Adoptions (2) Ante-adoption Agreements, 

( 827). How Par Valid ( 828-830). 

(3) Limits of the Rule (831). 

827. Analogous Law. —An adoption may be void or invalid, in which 
case there is no legal adoption; but an adoption which is legal and com¬ 
plete cannot be revoked or cancelled at the instance of e'ther party or by 
consent of both, since adoption, like marriage, creates a status which can¬ 
not be annulled save as provided by law. (7) As such, it is not open to the 
natural parents of the adoptee or the adoptee himself to renounce the 
legal status conferred on him on adoption though he may give up his right 
ot inheritance. W 

And before his adoption it is open to his parent to enter into a bind¬ 
ing agreement limiting or postponing his right thereto. If his right is so 
qualified by the terms of the authority of the husband which empowered 
his widow to receive him in adoption, then the authority being conditional, 
he is bound by its terms and he cannot be heard to question its legality oi 
justice. 


828. He is also bound, though not to the same extent, by an agreement 
made with his natural father as a condition of his adoption that his 
adoptive mother should continue to retain her limited estate during her 
own lifetime, or, in other words, relegating his right as son to that of a rever¬ 
sioner/ 10 ) lie acquires his status because his father submitted to the agree 
ment. lie cannot have the benefit of his status without submitting to its 


(5; Bachoo v. Mankurebai, 31 B. 373 
P. C.; l'oolst Dans v. Aladan, 28 C. 499, 
Surendra v. Kalachand, 12 C. W. N. 008; 
Lakshmi v. Subramanya, 12 M. 490; 
iV arayanasaini v. Ranuisaini, 14 M. 17 2. 

(6) Korab v. Banc ham, 12 N. L. K. 29 

(7) 2 Dig. m, 2 Str. H. L., 108; 
Iluebat Jiao v. Govind Jiao, 2 Borr. 75; 
Sukhbasi v. Guman Singh, 2 A. 300; 
Sodas hie v. Hurt, 11 B. H. C. K. 190; 
Chmtu v. Dhondu, lb., p. 192, note (a ); 
Ravji v. Lakshmibai, 11 B. (381) (adop¬ 
ter estopped) ; Bliasba v. Indra Kunwar 
iG C. 556 (564) P. C; Bliupendra v 
Amarendra, 43 C. 432 P. C.; Uizoa Rao 
v. Chandan Lai, 44 C. 201 (205) P. C. 

(8) Ruvee v. Rupshankar, 2 Borr. 713 
(729) ; Balkrishna v. Savilribai, 3 B. 54 
(57) ; Mahadu v. Bayaji, 19 B. 239 (244, 
245) ; Chandania \. Salty ram, 26 A. 40; 
THainan Singh v. Jit Singh, (1893) P. R. 
N. 9. 

(9) Lakshmi v. Subramanya, 12 M. 490 
Narayanasat m v. Ramiuamt, 14 M. 172; 


Gan pat i v. Savtthri, 21 M. 10; C Italia v. 
Fallury, 31 M. 44b (450); Govcrdhan Das 
v. Laloomal 13 S. L. R. 155, 53 I. C. 546, 
(in which the adoptee being major had 
himself so agreed). 

(10) Krishnamurthi v. Krishnamuthi, 
50 M. 508 P. C.; Vinayak v. Govindrao, 
b B. H. C. R. (A. C.) 224; Chitko v. Janki, 
11 B. H. C. R. 199; Radhabai v. Ganesh, 
3 B. 1 (8) ; Ravji v. Lakshmi Bat, 11 B. 
381 (400, 401), explaining dictum of P. 
C. in Ramasazomi v. Venkataramanaiyan, 
2 M. 91; Vyasacharya v. Venkubai, 37 B 
251 F. B.; Veil kappa v. Fakirgowda, 8 
Bom. L. R., 346; per Beaman, J„ in Fir- 
sab v. Gurappa, 38 B. 227 contra by the 
same learned Judge in Vyasacharya v 
Venkubai, F. B. must be taken as correct¬ 
ed in supra; Radhabai v. Damodar, 
(1878) B. B. J., proceeded upon the cons¬ 
truction of the deed which made the 
widow tnaliki; Visalakshi v. Sivaramien, 
27 M. 577 (585) F. B., overruling lagan- 
uadha v. Fapamma 16 M. 400. 
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condition, provided it is reasonable and not such as might deprive him of 
his entire inheritance. As Farran, J., said: “By Hindu Law an infant 
will be bound by the act of his guardian when bona fide and for his interest, 
and when it is such as the infant might reasonably and prudently have 
done for himself if he had been of full age, but not where the act appears 
not to have been for his benefit, unless he has ratified it on reaching 
majority. I cannot but think that this principle ought to guide the Courts 
in considering whether agreements, like the one under consideration, can 
be upheld or not. If the stipulations are unreasonable, such as giving 
to the widow an absolute power of disposition over the property, thev 
should be rejected as ultra vires of the father; if reasonable, such as only 
to define and limit the son's enjoyment of the property, they should be 
upheld.”*") 

829. As pointed out by a Madras Full Bench: “The validity of the 
adoption, if legally made, is quite independent of the validity of any agree¬ 
ment as to the property. If the agreement is such as to be inconsistent 
with the fundamental idea underlying adoption and the purpose for which 
it is sanctioned under Hindu Law, as for instance, if it deprived the adopted 
son of all right to the property of the adoptive father and so left him with¬ 
out any means of performing the necessary religious offices towards the 
manes of his adoptive father and his ancestors, it may well be that the Courts 
will regard the condition as essentially repugnant to Hindu Law, and would 
refuse to uphold it. But it would seem that a fair and reasonable disposition 
of the property is not essentially repugnant to Hindu Law, or the purpose 
for which adoption is allowed, and is nowhere forbidden by that law.’’* 1 *) 

830. So the adoptive father may validly stipulate with the father of 
the adoptee that the latter shall not call for partition during his own 
lifetime.<‘ 3) So again, he may before or at the time of adopting a son, 
give a portion of his ancestral property to his daughters which the adopted 
son cannot resume/ 1 -)) Of course, lie who relies upon a condition as 
qualifying the legal right of the adopted son must prove it by as strong 
evidence as is necessary to establish a nuncupative Will/ 1 ®) 

831. Limits of the Rule. —But while the Court upholds all reasonable 

conditions qualifying or postponing the enjoyment of his estate by the adop¬ 
ted son, there is a limit beyond which it cannot go. The Privy Council go 
further and require that they must be supported by custom/ 16 ) As was 
observed in a case: " An agreement entered into by a Hindu widow 

at the time of taking a son in adoption with his natural father and making a 
reasonable provision for her ought to be upheld as valid according to 
general custom modifying the strict terms of Hindu Law. This principle 
cannot be extended to reservations in favour of charities and religious 
endowments. The custom of establishing any such extension lies upon 
the person seeking to prove such modifications of the strict rules of 

(11) Ravji v. Lakshmibai, n B. 381 (14) Basava v. Lingangouda, 19 B. 428 • 

(403); Purshottom v. Rakhmabai, 16 Durgi v. Kanhaiya Lai, 25 A. L. J. 118 
Bom. L. R. 57 (60) ; Balkrishna v. Uttar (1927) A. 387. 

Narayan, 43 B. 542. (15) l writ Koonwar v. Roofi Narain, 

(12) Visalakshi v. Sivaramien, 27 M 6 C. L. R. 76. 

5 77 ( 587 ) F- B. (16) Krishnamurthi v. Krishnamurthi, 

(13) Korat v. Panchant, 12 N. L. R. 29 50 M. 508 P. C. 

( 34 )- 
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natural father of the adoptee that the latter shall pay an annual sum for the 
purpose of lighting lamps in a certain temple, the Court refused to enforce 
if on the ground that it was unreasonable and gratuitoush onerous/' 8 * So a 
will by which a testator gave part of his property to his intended adopted 
soil, part to his widow for life, part to the kindred, and part to charity 
was held not binding upon the adopted son, although before the adoption 
took place the natural father executed a deed b\ which he consented 
to the provisions of the will and gave his son in adoption subject thereto/' 5 *) 
P>ut this was a case of an arrangement with the widow. It leaves un¬ 
touched the proposition that where the testator being the sole owner of 
his estate makes a will giving a portion of it to charity and at the same 
time empowering his widow to adopt, the adopted son cannot avoid the 
request because “ the adopted son, cannot, while approbating the pro¬ 
visions of that will under which his adoption was made, reprobate other 
provisions of the same will/* 0 * “ A Hindu can settle a portion of this 
ancestral property upon any body he likes and then take a boy in adop¬ 
tion. The adopted boy could not render such circumstances impeach an 
alienation made before the date of his adoption.’’*-"* But where at the time 
of adoption the adoptive father and the natural father entered into an 
agreement which in effect gave the adoptive father absolute right to 
dispose of all his property even after the adoption in any w'ay he 
pleased, the adopted son was held entitled to treat the agreement void/ 2J) 

50. A son may be given in adoption on condition that he 
Dvamuthyayan shall be the soil of both the natural and the 

adoption. adoptive fathers. Such a son is called the 

i iranwshyayan. 

Synopsis. 

(1) Texts on Dvamushyayan (3) Conditions of Dvamnshy- 

Adoption (832-833). ayan Adoption (835). 

(2) Evolution of the Law on the (4) Local Varieties (836-837). 

Subject (834). 

832. Analogous Law.— The Mitakshara devotes one whole section to 
the rights of the Dvamushyayan son, or the son of two fathers/-*-** But 
the son there intended is the Khetraj or the son of the wife* 2 ** who is 
so defined:— 

‘If the husband’s brother, or other person duly authorized, and being himseli 
destitute of male issue, proceed to an intercourse with the wife of a childless 
man for the sake of raising issue both for himself and for the other: the son, 
whom he so begets is the child of two fathers and denominated Dvamushyayan. 
He is heir to both, and offers funeral oblations to their manes."( 2 5) 

(17) lialkrishna v. Uttar Narayan, 43 (jo) Venkatauarasimha v. Subha Rao, 

B. 54-; approved in Krishnamurthi \. 46 M. 300 (316). 

Krishnamurthi, 50 M. 508 P. C. (21) lb., p. 347. 

(18) lb. (22) Parvati fiai v. Vishvanath, 27 

(19) Krishnamurthi v. Krishnamurthi, Bom. L. K. 1509. 

50 M. 508 (527, 528) P. C., reversing O. A., (23) Yad. J-09, 70. 

49 M. L. J. 252; 85 1. C. 882 (1925) M. (24) Mit., Ch. I. S. X. to the same 

!>32. effect, Mauu, JX-132. 

(25) Mit., Ch. 1, S. X, § 3- 
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This is the prototype of the modern Dvamnshyayan who owes his 
existence originally to the procreation by Niyog or appointment. As this 
practice became obsolete, the Dvamushyayan lost his original character, 
giving place to his modern analogue, which was originally sub-divided into 
a Nitya or permanent or absolute, and an slnitya i.c., a temporary son of 
two fathers. 

833. The difference between the two is thus explained in the Dattak 
Mimamsa. “ Sons of two fathers are of two descriptions--those absolute 
sons of two fathers, and those incompletely so. Of these those are named 
absolute Dvamushyayans who are given in adoption with this stipulation, 
this is son of us two (the natural father and the adopter). The incom¬ 
plete Dvamushyayans are those, who are initiated by their natural father, 
in ceremonies ending with that of tonsure, and by the adoptive father, in 
those commencing with the investiture of the characteristic thread. Since 
they are initiated under the family names of both even, they are sons of two 
tathers; but incompletely so. Should a child directly on being born, be 
adopted, as his initiation under both family names would be wanting, he 
would partake only of the family of the adopter.” 

834. The author of Dattak Chandrika recommends such an adoption 
to remove the objection to the adoption of an only son as entailing ex¬ 
tinction of the lineage of the natural father,<*> and this view received the 
sanction of the Court in an old case (I) * (3) ; but the validity of the adoption 
of an only son has been since otherwise settled, and the temporary son of 
two fathers has gone with the reason which restricted adoption within the 
narrow limits set out by the Dattak Mimamsa. 

Even as regards the “perpetual Dvamushyayan” only the term re¬ 
mains, but its connotations have so materially changed that there is nothing 
but an identity of name to connect the new Dvamushyayan with his pristine 
prototype. 

835. Conditions of a Dvamushyayan Adoption.—The Dvamushyayan 
son or son of two fathers is a modern relic of the old but now obsolete 
institution of Niyog. As such, he has passed through four stages. In the 
first stage, he was the Kshelraj son of the wife who belonged both to the 
begetter as well as to his mother’s legitimate husband, the rule being that 
if any one sows on my land, he shares the crop with me. In the second 
stage he was the son of Niyog by a relation or a priest appointed to procreate 
him on the wife. In the third stage he being the only son of his father, 
he was permitted to be shared by his brother who would have formerly 
been entitled to the Niyog company of his wife and who, therefore, was 
entitled to a share in his brother’s son even though begotten by him without 
his assistance. (4) In the fourth and present stage he is merely the son of 
two fathers whether these be brothers or not and the only condition requir¬ 
ed for their joint paternity is that they should, before the adoption, have 
agreed to treat the son as the common son of both. Such an agreement 

(I) Datt. Mim., VI-41 (Suth.), 85: several brothers of the whole blood one 
Datt. Ch., 1-28 (Suth.), 114. has son born, Manu pronounces them all 

(z) Datt. Ch. i, 28 (Suth) 144. fathers of male issue by means of that 

(3) Shumshere Mall v. Dilraj, 2 Beng. son.” There is no such presumption now 
S. R. 216, 6 I. D. (0. S.) 523. for the simple reason that there can b« 

Manu, (IX-182) : “ If among no partnership in a wife. 
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may be express or implied/*) but it cannot be presumed from the mere 
fact that the adopter was the full brother of the father/") Not only the 
brothers but their widows may adopt a Dvamushyayan (7) 

836. Though the practice of filial partnerships is on the wane, the 
reported cases show that it is not yet dead, and amongst certain people as 
in the case of Nambudri Brahmins of Malabar it appears to be the usual 
form of adoption/ 8 ) It is practised amongst T.ingay at s whether the 
brothers arc joint or divided*®) and in the southern districts of the Bombay 
presidency*'®) and is not unknown in Bengal/") the United* 1 -) and the 
Central Provinces/'■^ though it is held to be unknown in the Punjab/'*) 

837. Though Dvamushyayan is, ordinarily, confined to the adoption of 
a brother’s son still this is not necessary for any two persons may agree to 
hold a son in common/'*) provided they follow the forms and condition 
which arc the same as in the Dattak adoption/' 5 6 ) 

838. A peculiar custom was proved to exist amongst the Pandas of 
Customary Dva- Ciaya whose son on adoption continues to retain his 

musyayan. rights in his natural family/' 7 8 ) 

51. A Dvamushyayan is entitled to 
Right! of a Dva- inherit in both the families of his natural 

muihyayan. arid adoptive fathers. 

Synopsis. 

Dvamushyayan’s Ru/ht of Inheritance to Two Pothers (8/9, 840) 

839. Anologous Law.—The Dramushyayan’s right of inheritance 
to his two fathers is thus set out in the Dattak Chandrika:- - 

'‘The son given who is a Dvamushyayan, if both his adoptive and natural 
fathers have no other male issue, takes the whole estate of both: one adopt¬ 
ed, where legitimate issue of the adopter existed, does not participate in the 
estate of the adopter; but a legitimate son, being born, to the natural father 
subsequent to the adoption, the adopted son takes half of the share 
of a legitimate son. Tf, however, such issue be subsequently born to the 
adopter, the adopted son in question takes half of the share which is pres- 


(5) Wooma Dei v. Cokoolanund, 3 C (10) Steele, L. t\ pp. 45, 47, 183, 384; 

5#7 (59 s ) 1*. C.; Bchari Lai v. Shib Lai, liasava v. Luiganyauda, 19 11. 428 (466. 

26 A. 472; Mohna Mai v. Mala Mai, 89 4O7) ; Krishna v. Paramesltari, as B. S37 

I. C. 088, (1925) L. 623; Lax mi v. .S/iri- (543). 

mvas, 41 11. 315 (341, 342). (11) Nil Madhab v. Bishumber, 13 M. 

(6) Nilmadhab v. Bishwarubher, 13 M I. A. 85 (too, 101). 

I. A. 8.s (102); Laxmipatrao v. Venka- (12) Behari Lai v. Shib Lai, 26 A. 472 
tesh, 41 B. 315 (340, 34UI Hucltrao v. (13) Lax mi Bai v. Shri Krishna, 

Bhimrao, 42 B. 277 (279), in which 41 (1877) C. P. L. R., Pt. 8, No. 50. 

B. 315 is followed and cited as an autho- (14) Mohua Mai v. Mala Mai, 89 I. C. 
rity for an express agreement, but that 688, (1925) L. 623 
case does not support the view that the (15) Sutherland’s Synopsis. 5th Head: 
agreement should he express. Datt. Mim.; VI-41 (before quoted); 

(7) Krishna v. Parameshri, 25 B. 537. patt. Ch, II-36. 

(8) Vasudcvan v. Secretary of State, (16) Krishna v. Paramashri, 25 B. 53" 

it M. 157 (167, 179). (17) Lachman Lai v. Kanhayalal, 22 C, 

^(9) Basa-cn v. Linytuujauda, 19 B. 455: 609 P. C. 

Chenava v. Basangavda, 21 B. 105. 
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cribed by law for an adopted son, exclusively related to his adoptive father, 
where legitimate issue may be subsequently born to that person. 1 

If both his fatheis have legitimate sons, he offers no oblation to either 
but takes “ a quarter of the share allotted to a legitimate son of his adop¬ 
tive father.”^/ 

840. The Dvamushyayan son being the son of two fathers, it follows 
that he possesses all the rights and is equally subject to all the obligations 
of a son in the two families. Hut as regards his status in his adoptive 
father’s household, his position is different to that of a Dattak son, since his 
own sons revert to his natural family. ( -' 0> 

His own mother remains his heir and may succeed to him in the 
absence of nearer heirs. (jI > 

52. ( i) He who relies upon an adoption must prove it. 

Proof of Adoption. ( 2 ) Where an adoption has the effect of 

disinheriting the natural heirs, it must be proved by such cogent 
evidence as is sufficient to prove its factum and validity and not 
merely its probability, due regard being had to all the circum¬ 
stances, including— 

(a) its antecedent and attendant probability, 

( b) the existence of a writing, 

(c) the conduct of the parties before and since the alleg¬ 

ed adoption, and 

( d ) its publicity; 

and where the adopter is an illiterate widow— 

(e) the assent, intention and inclination of her husband, 

(/) the receipt by her of independent advice, and 

(</) the effect of the adoption upon her rights. 

( 3 ) Provided that where an adoption has been acted upon 
for a considerable time without dispute, the Court may, upon 
proof of ils factum, presume its validity. 

Illustration. 

A, a young illiterate pardanashin widow, has for her adviser her husband’s 
Cousin i? She adopts his son C. C sues for possession. The burden is on C to prove 
that A has not been unduly influenced by B to adopt him. (22) 


Synopsis. 


(1) Proof of Adoption (841). 

(2) Strict Proof Essential 

(842). 


(18) Datt. Chand., V-33. 

(19) Mayukh, Ch. 4, S. V, §§-24-26 
Citing Vashisth quoted in Mit. II-1-5S. 
(Mandlik), p. 60. 


(3) No Presumption in Favour 

of Adoption (843). 

(4) Value of Evidence in Writ¬ 

ing (844). 

(20) Wootna Daee v. Gokoolanund, 3 
C. 587 (598) P. C. 

(21) Behari Lai v. Shib Lai, 26 A. 472 

(22) Gangu v. Chandrabhagdbai, 32 B 
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(5) Antecedent Probabilities 

(845-847). 

(6) Publicity (848). 

(7) Admission and Conduct of 

the Parties (849-853). 

(8) Independent Advice where 

Women Adopt (854-856). 

(9) Proof of Ancient Adoptions 

Less Difficult (857). 

(10) Estoppel by Representation 

(858-860). 

(11) Estoppel by Acquiescence 


(861-862). 

(12) Limitation for Establishing 

Adoption (864). 

(13) Limitation for Challenging 

Adoption (865). 

(14) Burden of Proof (866). 

(15) Adoption by Fraud, force. 

etc. (869). 

(16) Working Rules on the Sub¬ 
ject (870). 

(17) Pleading regarding Adoption 

(871). ' 


841. Analogous Law.—Tt has been seen that both marriage and 
legitimacy may be conclusively presumed (§§ 596-607) from certain 
facts and that they need not then be proved. I.aw recognizes these rela¬ 
tionships as natural and the institutions of marriage and sonship as common 
to all mankind. And consequently it presumes what it regards as being 
in consonance with approved usage. But adoption stands on a different 
footing. It is a mere local relic of an old obsolete institution deriving 
its nourishment and support from tradition and usage. When asserted, 
it has, therefore, to be proved like any other fact. There is no presump¬ 
tion in its favour, and on the other hand, in the case of a soilless man 
there is no presumption against it, though the degree of proof required to 
disinherit the natural heirs is naturally very high.<^> 


842. As adoption implies the introduction of a stranger into the family 
Standard of Proof re( l u * res no writing or registration to com¬ 

an ar o roo . p] e j e it, the Gmrts enjoin a very high degree ol 
proof akin to that necessary to establish a nuncupative will/--') So Lord 
Wynford delivering the judgment of the Privy Council regretted that an 
adoption could be proved by parol testimony of witnesses* 1 * and added: 
“ But, although neither written acknowledgments, nor the performance of 
any religious ceremonies are essential to the validity of adoption, such 
acknowledgments are usually given, such ceremonies observed and notices 
given of the time when adoptions are to take place, in all families of dis¬ 
tinction, such as those of Zemindars and opulent Brahmins. Wherever 
those have been omitted it behoves this Court to regard with extreme sus¬ 
picion the proof offered in support of an adoption. I would say that in 
no case the rights of wives and daughters should be transferred to stran¬ 
gers or to more remote relations unless the fact of adoption, by which 
this transfer is effected be proved, by evidence free from all suspicion 
of fraud, and so consistent and probable as to give no occasion for doubt 
of its truth.” In this connection it is well to note that even the sacred 


(23) Kishorilal v. Chunnilal, 31 A. 116 
(135) P. C.; Lai Kunwar v. Chiranji Lai, 
32 A. 104 (ns) P. C.; Raja Gopala v. 
Nattu, 34 M. 329 (332); Venkata v. 
Pafayya, (1913) M. W. N. 828, 22 I. C. 
737- 

(24) Sutroogun v. Sabttra, 5 W. R. ioq 
P. C, cited and followed in Diwakar 
Rgo v. Chandan Lai, 44 C. 201 (210) 


P. C. 

(25) Imrit Koonwar v. Roof Narain, 
6 C. L. R. 76. 

(1) Sutroogun v. Sabitra, 5 W. R. 109 
P. C. 

(2) Sutroogun v. Sabitra. 5 W. R. IOQ 
P. C., cited and followed in Diwakar 
Rao v. Chandan Lai, 44 0. 201 (210' 

P. C 
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texts required that the adoption, before it is made, shall be intimated to the 
king (§ 810), a formality, which, though not now insisted upon, is never¬ 
theless not wholly ignored, since one object of giving intimation to the 
king was to give the fact publicity, and this is now given bv the registration 
of an adoption deed, the mutation entry and the like. 

843. It is sometimes said that a childless Hindu anxious to be deli- 
vered from the torments of hell is naturally anxious 
Favou/oV^Auloption. lo adopt a son to free him therefrom,^) and that 
therefore, there is a prim a facie presumption in 
favour of an adoption. Hut these remarks occur with reference to a 
second adoption, their Lordships holding that if a man felt a necessity 
for one adoption, there was a probability that on the death of the first 
adopted son, he would make another adoption, but this is very far from 
supporting a general presumption. As their Lordships observed in a later 
case: “ Much has been said of the old presumption which arises from the 
religious duty which is upon every childless Hindu to adopt a son. Their 
Lordships do not deny the force of that presumption, but they cannot shut 
their eyes to ihe fact that childless Hindus die daily without having ful¬ 
filled this obligation, or made provision for its fulfilment after their 
death.” (4) In a still later case their Lordships referred to the dictum of 
Mitter, J., (s) who had ascribed the institution of adoption to a religious 
instinct, holding that the subject of adoption was clearly inseparable from 
the Hindu religion itself, and that as stated by Manu, that religion enjoin¬ 
ed that a man destitute of a son must anxiously adopt one for the sake of 
the funeral-cake, water and solemn rites Referring to this dictum, their 
Lordships observed: “There is no doubt that this judgment has exercised 
very great influence on the controversy; and indeed, if the learned Judge's 
fundamental position were sound, there could be no controversy at all. 
Let us assume for this purpose, though it is a matter of grave dispute/ 6 ) 
that the learned Judge is right in saying that adoption originated in motives 
of religion and not in the ordinary human desire for perpetuation of 
family properties and name, still the question is whether certain precepts 
have a legal or only a religious bearing ” (7 ^ Whether adoption is trace¬ 
able to religious awe, or to a secular longing, the fact remains that every 
sonless man dos not adopt and if he has that desire he fulfils it in his 
own lifetime, for even assuming that the primary purpose of an adoption is 
to provide for the due performance of one’s obsequial rites, the purpose 
cannot be fully achieved by delegating that duty to the wi fe since the most 
important of obsequial rites commence with one’s death and last for 10 
days thereafter. Moreover, in the written authorities that have come under 
the notice of Courts, the reason usually assigned for an adoption is the 
perpetuation of the lineage and name, and not the propitiation of the forces 
of darkness in the next regions The fact that adoptions are still com- 


(3) Huradhan v. Muthoranatha, 4 M 
I. A. 414 (425, 426) To the same effect, 
Soondur Koomarcc v. Gudadhur, 7 M 
I. A. 54 (64). 

(4) Nilmadhnb v. Bishumber, 13 \f. T 
A. 35 (100). 

(5) Upendra Lai v Prasanamayi, r B. 
L R- (A. C.) 22r. 


(6) See General Introduction, § 14-16, 
where the history of adoption is traced 
This religious element was, of course, 
only later graft on the old secular 
institution common to most of the ancient 
Indo-Aryan races. 

(7) Sri Balusu v. Sri Balusu, 21 A. 460 
(477) P- C. S. C., 22 M. 308 ( 414 ) P. C. 
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mon and customary shows that adoptions arc prized and made; the fart 
that they are not made by all or most sonless men shows that they are net 
so common as to raise any presumption in their favour. Much must, 
moreover, depend upon the education and views of the person concerned. 
The advancement of Western learning has rudely shaken many an old 
time belief, and even those who nominally remain within the fold of 
Hinduism must not be too readily assumed to subscribe to its expiring 
dogmas, or be impressed by the hopes and fears addressed to a primitive 
people 


844. The first thing the Court will require where an adoption in 


Evidence of Writing 


a family of any importance is alleged, is the evidence 


in writing of the adoption deed, or at least of the 
accounts relating to the transaction, of the statements contemporaneously 
or almost contemporaneously made to the authorities for mutation of 
names, the invitations issued to kinsmen and castemen, their replies thereto, 
and the numerous other occasions which such an event presents for the 
coming into existence of writings which are the best evidence of the 
transaction (§§ 845-846). 


845. Rut though a writing furnishes valuable evidence, its value 
. . „ , would be greatly enhanced by the presence of 

bilitie *' 6 *" * antecedent probabilities. The facts that the alleged 

adopter was sixty-seven years old, and that he had 
two wives to whom he had long been married, that by neither of them had he 
ever an issue, and that both of them were past child-bearing age, all these add 
to the probability of an adoption/ 8 9 ) as the fact that he was young and 
had recently married tells against it/°) Rut it often happens that when a 
person is moribund, scheming counsellors hurry to his bedside, prepare 
deeds and go through a mock-adoption when his mind is inert, if not un¬ 
conscious. and when he has not the bodily strength to resist such officious 
importunities. Such was the adoption made to “a dying man almost con¬ 
tinually insensible, though occasionally roused to consciousness bv loud 
tones, or by pungent applications to his nostrils but almost immediately 
afterwards relapsing into a state of insensibility and when momentarily 
conscious, with his mind quite inert and instantly fatigued on the slightest 
exertion.”* 10 ) 


846. How is it possible (their I-ordships continued) "that a person 
in such a condition could be capable of any act requiring judgment and 
reflection, especially one to which no antecedent circumstances appear to 
have led and for which the enfeebled and scarcely conscious mind was 
unprepared. In such a state as that described, even if the mind were 
passively awake to the suggestions made to it, it would naturally cling to 
repose, and yield for the sake of it. to any external suggestion. Viewing 
the adoption and the will together, they present every appearance of a 
concerted family arrangement. As an adopted child passes into a new 
family his natural relations become, as it were, strangers, and the associa¬ 
tion of the boy’s natural uncle with the father of the adopting mother, 


( 8 ) Huradlmn v. Muthoranath, 4 M. I. 5 W. R. 100 P- C.; Dncakar Rao v. Chan- 

A. 414 ( 425 ). dan Lai, 44 C. 201 ( 205 ) P. C. 

(9) Sarodasoondery v. Tittcowry, r (10) Tayammal v. Sashachalla, 10 Af 

Hyde, 223 (250); Sootrngun v Safitro, I A. 429 (434)- 
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must be regarded as a contemporaneous and concurrent act with the adop¬ 
tion. Tf the law were to countenance acts of this description, performed 
at such a time and under such circumstances without the clearest and most 
cogent evidence to establish their validity, relations and managers would 
be encouraged to advance their own private notions of what might be 
advisable to be done for the good of the family, and ascribe acts to a 
dying man in which he would have been merely passive instrument to 
prolong their own gain and authority.”*"' 

847. These words spoken with reference to a dying man, apply 

Pardanashins equally to young pardanashin women,* 12 ' who being 

' illiterate are too often surrounded by such selfish 

advisers, and who as too often fall a victim to their interested counsels. 
In their case, no less than in the case of a dying adopter it devolves on 
the Court to scrutinize all such evidence with jealous care, and if it finds 
that the adopter was swayed by advice more than bv his convictions it 
should not be slow to set aside an adoption which appears to it impro¬ 
vident and in voluntary,*'3' though the case might be different if the 
adoption were admitted, or afterwards acted upon.* 1 -*' 


848. Publicity or notoriety is another element for consideration. 

Publicit Where for instance, a person was adopted and the 

fact noted by the Panchayat who prepared a pedigree 
in which the adopted son was mentioned, the Court held it to amount 
to sufficient proof of adoption.* 1 ®' Jn one of these cases the question 
was whether one Sujan had been duly adopted by Fateh. Tn connection 
with another dispute in the family, Panchayat was appointed who drew 
up a report in 1819 which was filed in the colleetorate. It contained a 
reference to Sujan’s adoption but the words were smudged over with ink 
which the Court suspected had been done fraudulently to destroy the force 
of the finding. The Privy Council considered this a sufficient evidence to 
establish Sujan’s adoption as proved by the family pedigree prepared so 
far back as 1819.* ,6) Tn another case instituted in 1891 the same high 
tribunal had to find on the question of one Azmat Singh’s adoption alleged 
to have taken place about 1681, and the evidence adduced was a copy of 
a village Wajib-ul-arz to which was attached a pedigree in which Azmat 
was described as an adopted son, added to which, the same fact was 
mentioned in the Oudh Gazetteer. There was no other evidence. Their 


Lordships observed: “ At this distance of time it is, of course, 

impossible to prove that all the requisite ceremonies were duly and regu¬ 
larly performed. On the one hand, it is not disputed that Azmat and his 
descendants, successors in the Raj remained Risains, though the adoption, 
if it took place, was an adoption into the Bandhalgoti clan, a clan much 
inferior in social position to the Bisains. It appears that on the death of a 


(ij) Tayammal v Sashachalta, io M. 
I. A. 429 (434. 435). 

(12) Kithorilal v. Chunilal, 31 A. 116 
(121, 122) P. C. 

(13) Bayabai v. Bala, 7 B H. C R. 
(App.) 1, followed in Somasekharaja v 
Subhadramaji, 6 B. 524; Ranganaya- 
kamma v. /llwar, 13 M 214 (221): 
Kishorilal v. Chunilal, 31 A. 116 (P.C.) 

(up Chandra Kumar v. Narpat Singh, 


29 A. 184 (195) P. C, following Slattene 
v. Pooley, 6 M. & W. 664 (669); Heane 
v. Royers, 9 B. & C. 577 (586); Newton 
v Liddiard, 12 Q. B. 926; In re Simpson, 
2 Ch. D. 72 (80) ; Trinidad Asphalt Co. 
v. Coryat, (1896) A. C. 587. 

(15) Ajabh Singh v. Nanaban, 3 C. W. 
N. 130 P. C. 

(16) Achal Ram Hasim Husain, & 
A. 271 P. C, 
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member of the Manakpur family, the ccrmonies usual on the Heath of a 
riiember are observed amongst the Risains of Rinva Mehnon, circumstance 
unusual in the case of an adoption out of the family, though it is said, 
not unprecedented. On the other hand, there is a body if ti.idition strong 
and persistent in favour of the adoption, and there is a story still current 
which may possibly serve to throw some light tin the transaction.” (, 7> 
Their Lordships then detailed the story of a prophecy made that A/mat 
would become a Raja and within 8 days the prophecy was fulfilled by 
his adoption as heir to the Manakpur Raj.* 1 *) 

The fact that upon an adoption, the adoptee’s name was mutated 
in the Collector’s books is of importance, but the fact that his name was 
mentioned in the income-tax receipts, power of attorney, bonds or olher 
private instruments is of little value as these documents do not afford 
sufficient publicity of the fact, being only available to those who are 
directly interested in them.* 1 **) 

849. The evidence furnished by conduct is often an invaluable guide 

.... . in arriving at the truth. The facts the Court has 

Conduct. to examine in this connection are how far they are 

consistent or inconsistent with the adoption alleged. 

If they are continuously consistent only with adoption and inconsistent 
with non-adoption then they add to its probability which would he material 
in deciding an issue in the conflict of evidence. If. on the other hand, 
they are only at times consistent with the factum of adoption being on 
other occasions equally opposed to it, then the Court would not be right 
in laying undue stress upon any one set without considering the counteract¬ 
ing effect of the other.* JO > Such facts as the change of name usually , 
made by the adoptee,* 3I > the mutation of names in the Collector’s books / 
in respect of property which the adoptive mother resigns in favour of 
her adopted son,* 33 ) his treatment as such for a long number of years 
by the adopter and his family,* 3 *) are not the least important. If the 
adoptions are not followed up by the mutation of names, the mere fact 
that the adoptee was occasionally described as the son of his adoptive 
father in a private document such as a power of attorney or in the income- 
tax receipts or other private instruments is of little value.*-' 4 ) The acts 
and declarations of the widow who is alleged to have made the adoption 
are important.* 3 *) So is also the conduct of the adopted son in suffering 
his adoptive mother to retain possession of the property after he came of 
age,* l > or permitting her name to remain on the revenue records conjointly 
with his own.* 3 ) 

The Court held an adoption proved where, soon after the alleged 
adoption, the adoptive father’s name was entered in the school register 

(17) A chat Ram v. Ilaaim Husain, 27 (23) Prem Devi \. Shambhu, 42 A. 

A- 271 (290, 291) P. C. 3«2- 

(18) lb, p. 291. (24) Pudtim Singh \. Oodey Singh, 12 

(HO Pudum Singh v. Oodey Singh, 1 2 M. 1. A. 350 (358, 359). 

✓ A,? 50 < 357-359). (25) lb., p. 361. 

*20) Nxlmadhab v. Bishumbar, 13 M. (1) Pudum Singh v. Oodey Singh, 12 
L , A - 85 (97, 98). M. I. A. 350 (364); Prem Devi v Sham- 

(21) Dtwakar v. Chandan, 44 C. 201 P. bhu, 4 2 A. 382. 

(2) Pudum Singh v Oodey Singh, 12 

(22) Pudum Singh Oodey Singh, 12 M. I. A. 350 (360). 

M - I. A. 350 (357, 358). 


H. C.—29 




450 


THE HINDU CODE 


[S.S2. 


under the heading: " parent or guardian ” against the boy’s name and in a 
partition suit between his natural father and brothers, his rights were 
ignored and his name was mentioned in the genealogical tree with a bare 
mention of the adoption.**) So where the adoptee renounced his rights 
in his natural family and commenced participating in the rents and profits 
of the Vatan lands of his adoptive family the Court held the adoption 
proved. * 3 4) 5 

850. Reiterated declaration by a person of his adoption bv another 
_ , , , extending over a number of rears, if unchallenged 

. . °* uc ° * or even if denied, may be sufficient evidence of such 

op er * adoption**) f§ 861). The adopter’s conduct towards 

the adoptee is very relevant in this connection If the adoption was through 
“affection” as Manu enjoins, how was the adoptee treated by the adopter, 
before and since adoption? TTis relationship to the adopter, the natural 
affections felt towards him, are all facts which cannot be ignored. Indeed, 
where a person has for many years lived with his adopter and has been treat¬ 
ed by her as her son, the Court will not permit her afterwards to turn round 
and deny the adoption.* 6 ) But the conduct must be unequivocal and 
only consistent with adoption. Tt must be naturally prolonged and con¬ 
tinuous to give rise to such inference. Moreover, in the case of illiterate 
pardanashin women, such circumstances might be easily faked, as 
they were in a case which puzzled the Privy Council, but who eventually 
threw out the suit holding that the plaintiff had not been adopted by the 
defendant. The facts of this case are instructive. One Dwarkadas 
died in 1854 leaving his two widows Mts. Jasoda, and Lacho surviving 
him, Jasoda died in I 863 . Lacho was married in 1852. During the life¬ 
time of Dwarkadas, and on his death, his estate was managed by his 
first cousin Maya Ram who sometimes lived and dined with him. He 
had three sons— the youngest of whom by name Chunnilal was said to 
have been adopted by T.acho to her husband in 1877. Chunnilal lived 
with Lacho and managed her business for 8 years from 1891 to 1899 
during which period he described himself as the son of Lacho in several 
documents purporting to have been executed by Lacho who bore the ex¬ 
penses of his investiture and marriage and executed a general power in 
1891 appointing him her manager. A large number of witnesses swore to 
the faclum of his adoption. The High Court held the evidence and the 
cumulative circumstances too overwhelming to resist the conclusion in 
favour of his adoption. The Privy Council reversed them on the ground 
that the plaintiff who knew best about his adoption had not pledged his 
oath in favour of his adoption. Though the ceremony was stated to be a 
pompous function, no account books traced to plaintiff’s possession had been 

( produced. As for the numerous witnesses, their statements were so simi¬ 
larly worded as to suggest that they either possessed supernatural memory 
or had memorized their evidence. If the plaintiff had been adopted in 
1877 then on coming to age in 1883 he did not take possession of the estate 
and in no way asserted his title thereto. The documents imputed to Lacho 


(3) Soonkoro v. Soonkoro, 6 M. L. T. 
.267. 

(4) Ram Krishna v. Hari, (1888) B. 
P. J. 83. 

(5) Chandra Shekhar v. Raj Kunwar, 


("1926) P. C. 9 [. The judgment is all too 
megre, but probably implied the statement 
in the text. 

(6) Ganga Prasad v. Bttdh Sen, n l. 
C. (A.) 27. 
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vere really prepared by her managers who were the plaintiff’s father and 
brother and it was suspicious that while they all mentioned the adoption, 
they omitted to mention its date. Tn any case Mt. Lacho could not be 
held bound by such collateral recitals even though they were registered 
and acted upon/ 7 * 

851. Tn another case their Lordships had to find on the question of a 
husband’s alleged adoption in a suit of the alleged adoptee against the for¬ 
mer’s widow. The adoption v as said to have taken place in April 1.88M some 
10 months before the husband’s death The plaintiff was aged 5 at the time 
of adoption and 20 when he instituted the suit. Their Lordships again 
animadverted upon the plaintiff s absence from the witness-box and the 
absence of any writing. Several applications were filed purporting to be 
on behalf of the plaintiff through his guardian and mother, the defendant, 
which their Lordships rejected as made under the sujxrvision of his own 
father on purpose to support the adoption. Tn the result they reversed 
the decision of the High Court and held that the plaintiff had not made 
out his case of adoption holding that his abstention from the witness-box 
had covered his case with suspicion, which was strengthened by the non- 
production of any account books showing the expenses of the alleged 
adoption.* 8 * 

852. In another case of adoption to a wealthy Zemindar, the same 
Board even more emphatically commented on the absence of any writing 
which they regarded as a matter of great suspicion added to which they 
commented on the fact that the ceremonies were of the briefest character, 
that the child’s name was not changed and tl\at he was never taken to 
live with his adoptive father or recognized by him in any way. They 
rejected the evidence of the natural father despite his high position on the 
ground of its improbability and concurred with the Court below in hold¬ 
ing the alleged adoption not proved.* 9 * Another case decided by the same 
high tribunal supports the same view, namely, that the Court should be 
guided not so much by the spoken word as by the inherent probabilities 
and w r hen these are evenly balanced, the safest course is to rely upon an 
undoubted admission (§ 844). 

853. Such admission may be contained in a registered adoption deed, 

or be the sworn statement in a mutation proceeding 
Admission Shifts but whatever its form, it is sufficient to shift the 
Burden. burden of proof. So their Lordships held, citing 

Baron Parke * 10 *: “What a party himself admits 
to be true may be presumed to be so.” Tn this case Makund Singh was 
alleged to have adopted Kishan Singh. Deeds were filed in which Makund 
Singh and his father had admitted the fact, as to which the Privy Council 
said that while a party remains free to explain his own admission, if they 
remained unexplained, the Court could not but use them as proving the 
fact against the party. 


(7) Kishorilal v. Chunnilal 31 A. 116 
P. C. 

(8) Lai Kunwar v. Chiranji Lai, 32 A. 

104 (115) P. C, followed in Diwakar 
Kao, v. Chandan Lai, 44 C. 201 (208) 

P. C. 


(9) Dhvakar Rao v. Chandan Lai, 44 C. 
201 P. C. 

(10) Slatterie v. Pooley, 6 M. & W. 
664 (669), followed in Chandra Kunwar 
v. Nirpat Singh, 29 A. 184 (194, 195) P. 
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854. Proof of Adoption by a Widow. —Where the adoption is 
Assent of the Hu*- alleged to have been made by a wife or widow, the 
k an{ j proof of adoption must not only comprise proof of 

its factum but also of its validity.*”) Tn that case it 
is not only the authority, whenever necessary, but its exact terms must be 


strictly proved, since the validity of an adoption made in pursuance of 
an authority from the husband depends upon its terms which must be 
strictly followed.Even where the widow is possessed of such authority 
it may still be a question how far she was inclined to carry it out. Tf she has, 
for instance, waited for a considerable period without adoption, the Court 
will require some explanation of the delav, or doubt the authority. Even 


where, as in the case of a departed husband in Bombay, the widow has 
the power to adopt without her husband’s authority, evidence of his inten¬ 


tion and inclination should afford strong proof of the probability of an 
adoption, while on the other hand, his disinclination or refusal to adopt 
should equally tend the other way. So it has been held that where there 
is a permission to adopt the Court will exact slight proof of the perform¬ 
ance of ceremonies.*^) 


855. The Court looks askance at the adoption by young widows 
Receipt of Ind«pen- at thc suggestion of their managers, relatives or 
dent Advice evetl strangers. As Westropp, J., observed: 

“The appellant (was) a Hindu female, whom the 
law only barely recognized as sui juris --so careful does it require that 
the Court should be in ascertaining that she has full knowledge 
of the nature and consequences of any acts affecting her legal 
rights, which she has been induced to perform—but she was only 
seventeen years of age at the time of the alleged adoption, and she could 
have had little more experience or knowledge of the world than a mere 
child. Looking at the effect of adoption upon the rights of a Hindu 
woman who succeeds to the property of her husband we should expect clear 
evidence that she was fully informed of those rights, and of the effect o* 
the act of adoption upon them—an act which reduces her from the posi¬ 
tion of complete and absolute mistress of her husband's moveable pro¬ 
perty and tenant for life at least, of his immoveable projiertv, to a mere 
right of maintenance.'’* 1 -*) 


856. The fact that the adopter was an illiterate pardanashin adds to 
the burden of those upon whom lies the duty of supporting her adop¬ 
tion. 15 It is sometimes said that an adoption once completed must not 

be vievyed with undue severity. But the question of severity does not 

arise, till the adoption is proved, and is a part of the res gestae of thc 

widow m which the Court seeks for the exercise of that discretion and 
reflection^ without which the form and ceremony are but a tinkling 


(u) Pudutn Singh v. Oodey Singh, 12 
M L A 35 ° ( 356 , 357 ). 

(t 2 ) lb., p. 356 . 

( 13 ) Radhatnadhab v. Radhubullub, 1 
Hay, 311 ; Mohendro v. Rookinnv, 1 Croy- 
ton, 42 ( 45 , 46 ). 


( 14 ) Bayabai v. Bala, 7 B. H. C. R 
(App.) 1 ( 20 ). 

( 15 ) Bayabai v. Bala, 7 B. H. C. R. 
(App.) 1 ( 20 , 21 ): Soondur v. Kishoree 
Lai, 5 W. R. 246 . 

( 16 ) Kishorilal v. Chunnilal, 31 A. it6 
( 121 , 122 ) P. C, 
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It must also be remembered that an adoption is enjoined by law to 
be made for the benefit of the husband by redeeming his soul and pre¬ 
serving his estate. It is not intended for the benefit of the adoptee. If, 
therefore, the former purpose had become too remote and no extraneous 
assistance could achieve the latter purpose, it devolves on the Court to 
enquire why an adoption long delayed had become suddenly so urgent. 

857. Ancient Adoptions. —The rule stated in the proviso is support- 

Proviso et ^ ^ am P* e authority/'** and is based on the impos- 

rcm ®°’ sibility of proving it by any living witness. The same 

principle runs through S. 90 of the Evidence Act which in the cases therein 
mentioned dispenses with their formal proof. Any ether rule would 
penalize an adoption, however old, and howmuchsoever it may have 
been acquiesced in, or acted upon by those very persons, who might have 
been most interested in challenging it. I>ut since there is a danger of 
inventing an adoption and placing it past challenge by investing it with 
imaginary antiquity, law requires that the adoption should have been acted 
upon without dispute by those who would be most interested in challenging 
its authenticity. It would then presume that they had either admitted or 
acquiesced in it. 

From these facts the Court may hold its fad ton proved, and it may 
then presume its validity. In other words, the question whether an adop¬ 
tion did or did not take place is a pure question of fact which may be 
proved by evidence either direct or circumstantial. Where the direct 
evidence is unobtainable the Court may hold it proved upon a considera¬ 
tion of circumstantial evidence. Such evidence may consist of the admis¬ 
sions and conduct of the parties, some old pedigree*' 8 * or even only a 
strong anti persistent tradition/ 1 ’* The factum being thus proved, the 
Court will presume its validity holding that if the adoption was in fact 
made, it must have been attended by the performance of all the requisite 
ceremonies/ 20 * 

858. Adoption by Estoppel. —A party relying upon an adoption may 
hold his adversary estopped from denying it. This plea is, however, only 
available to a party, if it is shown that by reason of the adoption the 
jKisition of the adopted son has been affected owing to some act or omis¬ 
sion on the part of his alleged adopter. If the latter is a man, the adoptee 
stands on firm ground, but if she be a woman or a minor, then the Court 
is slow to apply it when it finds her conduct involuntary, or swayed by 
other influences. 

859. Hut where a Mitakshara widow, one Dharam Kunwar, took a 

boy in adoption declaring that she had her husband’s 
presentation by R * authority to adopt, and about 18 months afterwards 
« sost. her reversioner sued for a declaration of the inval- 

( 17 ) Anand Rav v. Ganesh, 7 B. H. C. V' cnkalasubbammah, 25 M. L. J. 373 , 19 

B. (App.) 33 (35) ; Kishen Monec v. I. C. 740 . 

Kashee Soonduree, W. R. (F. B.) 106 ; ( 18 ) A jab Singh v. Nanabhan, 25 B. 

Rajendro Nath v. Jogcndranath, 14 M. 1 P. C. 

I. A. 67 ( 76 , 77 ); Jagadamba v. Dakhina ( 19 ) Raicndro Nath \ Jogendra Nath, 
ij C. 308 ( 321 ) P. C.; Rupnarain v 14 M. I. A. 67 . 

Gopal, 36 C. 780 ( 795 ) P. C; Rctki v. ( 20 ) Har Sankar v. Lai Raghuraf 
Lakpati, 20 C. W. N. 19 ; Mullangi v. Singh, 29 A. 519 P- ; Anandrav v. 

Ganesh, 7 B. H. C R. (App.) 33. 
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idity of the adoption, the Court held that inasmuch as the boy was given 
in adoption on Dharam Kunwar’s declaration of her husband's authority 
and married on that footing, she was estopped from disputing the adoption, 
but the estoppel was held personal to her and did not bind the rever¬ 
sioners.In another case, a young widow, aged 19 , had adopted the plain¬ 
tiff alleging the husband's authority and had his Upanayan performed. She 
professed to manage the property for him for 18 months after which she 
repudiated his adoption, and the Court held that since the adoption was 
in fact invalid, its invalidity could not be cured by any misrepresentation of 
the widow’, and that even she was not estopped from impeaching it on 
that ground (2 -’) But this case was distinguished in a later case on the 
ground that there repudiation followed the adoption. If, however, it 
had been acquiesced in for say 20 or 25 years, then the case w’ould have 
been quite different.<-’•*> It would thus appear that the Court allows an 
adopter a certain degree of locus pcnitenliae. 

830. Time has a curative effect upon all adoptions, a principle recog¬ 
nized in the law of limitation f§ 864 ) which permits "only a moderate 
time within which such delicate and intricate questions as those involved 
in adoptions shall be brought into dispute it is sometimes said that 

no lapse of time can make an invalid adoption valid. This is true. But 
after a lapse of time the door of inquiry is closed. And where there has 
been acquiescence, the Court presumes that the adoption must be valid, 
otherw'ise the party interested in challenging it would not have suffered 
it to stand so long. Of course, no estoppel can prevent an enquiry into 
the truth where an adoption is tainted by fraud, misrepresentation, cor¬ 
ruption or collusion. 


861. But excepting such cases and taking only a normal case, the law 
E«to el b Ac * s °l car » and it was so stated by the Privy Council, 

quiescence. Y C that although the adopted son is bound to prove his 

title as a fact, if challenged, still where it had been 
acquiesced in for a long period, sav 27 years, every allowance for the 
absence of evidence to prove such fact was to be favourably entertained, 
and that the case was analogous to that in which the legitimacy of a person 
in possession had been acquiesced in for a considerable time and after¬ 


wards impeached by a party, who had a right to question the legitimacy, 
where the defendant in order to defend his status is allowed to invoke 


against the claimant every presumption which arises from long recogni¬ 
tion of his legitimacy by members of his family; and that the case of 
a Hindu, long recognized as an adopted son, raised even a stronger pre¬ 
sumption in favour of the validity of his adoption, arising from the 
possibility ot the loss of his rights in his own family by being adopted 
into another family.Ps) So as regards the adoption of the plaintiff which 


(21) Dharam Ku invar v. Bakvanl 
Singh, so A. 549; Kan nominal v. Virasami 
15 M. 486; Parvatibayamma v. Ram- 
krishna, 18 M. 145; Parasuramayya v. 
Venkata, (1927) M. W. N. 311. 

(22) Parvathibayamma v Rama Krish¬ 
na, 18 M. 145. 

(23) Santappayya v. Rangappayya. 18 
M. 397 (399). 

(24) Jagadamba v. Dakhina 13 C. 308 
(321) P. C., followed in Mohcsh Narain 
v. Taruck Nath, 20 C. 487 (495) P. C.; 


Kailash Chandra v. Bijay Chandra, 72 
I. C (C.) 680, (19-23) C. 18; 

Ravaji v. Lakshmibai 11 11. 381 (396) ; 
Kannammal v. Virasami, 15 M. 486 Par¬ 
vatibayamma v. Ramakrishna, 18 M. 145 
(152) ; Chhote JmI v. Chandrabhan, 45 
A. 59 (unchallenged for 48 years) ; Kan- 
haya v. Nanrang, (1923) L. 374. 

(25) Rajendro Nath v. Jogcndro Nath, 
14 M. I. A. 67 (76, 77) ; cf. Chandra 
Shekhar v. Raj Kunwar (1926) P. C. 91. 
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took place twenty years back, the defendant’s father was shown to have 
been present at the ceremony and afterwards joined with the plaintiff 
qua adopted son in recovering the land fiom the Patel, obtaining a decree 
in execution of which the plaintiff was on the security of the defendant’s 
father put in possession, the Court held the defendant estopped from 
disputing the adoption by his father’s conduct and acquiescence in the 
plaintiff’s title. 

862. So as regards the adopter, where it is admitted or proved that 
the plaintiff was adopted by the defendant who pleaded her own incapa¬ 
city as an untonsured widow to invalidate the plaintiff’s adoption, the Court 
held her estopped from denying the validity of her own act, after having 
adopted and acknowledged the plaintiff as her own soil, and when the 
latter might have lost all right in his natural family: “ It may be, that 
an adoption is not effectual to confer all spiritual benefit upon the manes 
of the deceased husband, and yet it is effectual to give the boy the ci\il 
status of son to the adopting widow a status which like the status of the 
impotent party to a marriage, voidable on that ground, the widow is by her 
act estopped from denying.”* 1 2 3 4 * In another case the plaintiff, a Rani adopt¬ 
ed one Hal want Singh in 1899 , executed a deed of adoption and married 
him, after which she sued him for a declaration of the invalidity of her 
act, whereupon the Privy Council said: “ She has asserted her authori¬ 
ty in the most solemn manner under her hand and seal, and her conduct 
both before and after that assertion has been of a like unequivocal 
character. She could not now be allowed to change her story without 
grave injustice ensuing to those who have acted in reliance upon her 
deliberate and repeated representations. The respondent is now severed 
from his natural family; he has undergone a change of social status 
which may or may not be beneficial to him, but which has certainly so 
altered his mode of life as to make a relapse into his former condition 
a grievous hardship upon him. lie and his friends have been driven 
to expenses in the maintenance of the privileges with which the Rani 
purported to endow him. lie married on the faith of his adoptive mother’s 
word, and no doubt has creditors who have sold him goods or lent him 
money in like reliance on her good faith. L'ndc-r these circumstances the 
Rani’s argument that the doctrine of estoppel does not apply because the 
defendant could show no loss or detriment, is without any substance what 
ever, and she must be held to her word and to the results of her con¬ 
duct. ” ( -9 The same view was taken in another case in which the plaintiff’s 


(1) Chintu v. Dhondu. n B. H 0 . R 
192 notes; Sadashiv v. [lari, lb., 190. 

(2) Ravji v. Lakshmibai, 11 H. 381 
( 396 ). 

(3) Dharam Knar v. Ralicant Singh, 
34 A. 398 (404) T. C, affirming O. A 
30 A. 549. 

(4) Santappayya v. Ranyappayya, 1? 


M 397; Parvatibayamma v Ram Krishna 
18 M 145; Dharam K unwar v Ralicant 
Singh, 34 A. 549 (P. C.) ; Dharam 

Kmwar v. Ralwant Singh, 34 A. 39S 

(404) P. C. 

(5) Santappayya v Ranyappayya 18 
M. 397 (400) ; Dharam 
want Singh, 34 A. 549 ( 
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of his adoption, But it is not necessary to formulate a precise plea on 
the altered position of the adoptee. 

For as their Lordships observed: “It is no slight matter for a boy 
to be passed from one family to another. Even in England, such a thing 
cannot be done without a serious effect, for good or ill, on the boy’s wel¬ 
fare. In India the ties of family life are far stricter, and if a boy has 
been transplanted from Jus own family into another by a de facto adoption 
and then the adoption turn out to be invalid in law, and he is rejected 
out of his adopted family, his relations to his natural mother must be 
seriously disturbed. Whether his previously existing legal status would 
be taken away is a point not calling for any opinion. Assuming that 
the plaintiff could return after an absence of five years, and so resume 
his legal position, it is impossible that his personal position should be 
the same as if the tie to his family had never been broken.”* 6 7 ) 

863. There can be no estoppel unless a party acts with the knowledge 
1. t , n - of his right and in a manner inconsistent with them, 
imi • o e u e. j j y < j (>es „ ot ; m p a j r his right by merely consenting 
to a deed which, with or without his consent, was invalid.*?) 

Estoppel merely creates a personal disqualification affecting only one 
and one’s legal representative. It does not affect the validity of the adop¬ 
tion which may yet be challenged by others (§ 904 ), claiming by an in¬ 
dependent title, though not by the reversioner if the widow represented 
the estate. * 8 ) 


864. Limitation. —Closely associated with the question of acquiscence 
is the subject of limitation which limits a party suing for declaring an 
adoption valid or non-existent and invalid, to six years, calculated in 
the former case from the time “ when the rights of the adopted son, as 
such, are interfered with ” and in the latter case from when the adoption 
becomes known to the plaintiff.* 9) In the first place it should be added 
that these articles merely prescribe a period for obtaining a declaration, 
a relief which is optional to those whose rights are infringed. Conse¬ 
quently, the mere omission to obtain such declaration does not preclude 
a party from challenging or supporting an adoption in a suit for possession 
of property.* 10 ^ 


865. Assuming however, that a person resorts to the optional remedy 
. here contemplated, and taking first only the case of 

AdcTt'on* engingan those who challenge the factum or the validity of 
op ' ma ‘ an adoption, it will be seen that the starting point for 

limitation is the knowledge of adoption. It is also the starting point for 
estoppel and acquiescence. Such knowledge must not necessarily be at first 
hand, though it must be of necessity something more than a floating 


(6) Cited in Parvatibayamma v Rama 
Krishna, iK M 145 (147). 

(7) Rup Maratn v (input, 36 l 780 

(79*>, 797) P. C. 


(8) Risal Singh v. Balwant Singh, 40 
A 503 I’ C.; Parvatibayamma v. Rama 
Krishna, 18 M. 145 (146) 

(9) Lim. Act. (IX of 1908), Art. 119. 
(xo) lb., Art. 118. 
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rumour. The question, is one of fact< M > which he who wishes to bring 
his suit within limitation has to prove. The persons who are interested 
in maintaining such suits are the adopter ami his heirs, and where the 
adoption is by a widow, her reversioners. Third parties who have become 
interested in the estate, such as transferees from the alleged adopter, may 
equally maintain such a suit 


866 . The question of the burden of proof in such suits is one of 

n „ , some nicctv. and one upon which the Courts are net 

Burden of Proof. ;iff recd. T hc Allahabad Court holds that the plain¬ 

tiff who seeks a declaration must establish the invalidity of the defendant’s 
adoption,<’3) while the Madras High Court maintains the contrary, hold¬ 
ing that if the estate had fallen into possession and the plaintiff had to 
sue for its recovery and the defendant resisted his claim on the ground 
of his adoption, the burden would unquestionably be on him. Why should 
then the rule lie different if he merely sues for a declarationHut it 
is submitted, that the two cases are distinguishable, since when the rever¬ 
sioner sues for possession the title has already become vested in him by 
law which the defendant has to displace, but till then his interest is merely 
a spes succcssiotiis and he must follow the ordinary rule, and would not 
be entitled to a decree as a matter of course, if the defendant refused 
to give any evidence. 

867 . The person primarily entitled to obtain a declaration as to the 
validity of a person's adoption is the adoptee him¬ 
self, though others, such as his heirs, and transferees 
may equally maintain such a suit. The right to sue 

commences as soon as the adoptee’s lights are interfered with, and not 
merely denied. t,5) Again, such a suit, to quote the language of Art. 110 
may be brought only “ to obtain a declaration that an adoption is valid,” that 
is to say, it must not be a suit to establish the factum but merely its 
validity. (,( >) 

868. The subject of limitation for possession calls for no reference 
here, since it follows the general law. 


For Supporting an 
Adoption. 


(n) Ttrbltui’an v. Ramcshar, 28 A. 727 
lb C.; Muhammad Umar Khan v. Mu¬ 
hammad Natstiddin, 39 C. 418 (432) P 
C.; Velaga v. Bandlamudi, 30 XL 308. 
There was at one time a conflict between 
the High Courts on the effect of these 
articles on a suit for possession, the 
Bombay and Madras High Courts, hold 
ing that it became barred; Parvathi v. 
Saminathan, 20 M. 40; Ratnamasari v. 
Aikalandammal, 26 M. 291; Shnnivas v 
Bahvant, 37 11. 513; Ramckandra v. 
Narayan, r 27 B. 614; Barot v. Barot, 25 
B. 26; Shrinivas v. llanmant, 24 11 . 260, 
overruling contra in llari Lai v. Bai 
Retva, 21 B. 376; Fannyamma v. Man- 
jayya, 21 B. 159; Padorjirar v. Ramrar, 
13 B 160: also Inda \. Jchangiva, (1890) 
A. W. N. 241. But the Calcutta and 
Allahabad High Courts held contra in 


Ramchandra v. Ranjit Singh, 27 C. 242 
(253-255) ; Parbhu ImI v. Mylnc, 14 C. 
401; Baikunta v. Kali Charan, 9 C. W. N. 
222; Basudco v. Go pal, 8 A. 644; Ganga 
Sahai v. Lekhraj, 9 A. 253 (267-269) ; 
Nathu Singh v. Gtilab Singh, 17 A. 167 • 
Lali v. Mttrlidltar, 24 A. 195. The latter 
view is (it is submitted) correct, thpugli 
ihe Bombay High Court still maintains 
its previous view (Sriniias v Bahvant 37 
1 C 513). a view upon grounds sufficiently 
met even by the language of the article. 

(12) Yamunabai v. Balshet, 5 Bom. L 
R. 5«4 (5«7). 

(ij) S. 3, Lim. Act. (IX of 1908): 
Ayyadorai v Solai Ammul, 24 M. 405. 

(14) Asharfi v Rupilumd, 30 A. 197 

(15) Rajagopala \ Matin, 34 M. t-0. 

(16) Ntngawa v Ramappa, 28 B 94. 
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869. Again, no estoppel can shut out an enquiry into an adoption, 
, if it was brought about by fraud, corruption, etc., 
op ion y rau . mentioned in Section 43 /‘ 7) No person is estop¬ 

ped for merely expressing an opinion which may or may not 
be correct. An erroneous opinion given by a person as to the 
law of adoption or even that an adoption was valid in law, does not 
estop him from afterwards disputing its validity/' 87 It is only a mis¬ 
representation on a matter of fact that creates an estoppel, though such 
misrepresentation may have been made innocently under a mistake or 
misrepresentation. (I ° 7 There is no estoppel unless one person causes or 
permits another 1o believe in an adoption. If therefore, .1 claimed as a.i 
adopted son of R and IV s true heir C did nothing to oppose him, but on 
the other hand, supported him. . I could not hold C estopped, because C had 
done nothing to alter . l’s position to his prejudice/* 07 The facts might be 
relied upon as an admission, but where C had admitted or denied . I’s adop¬ 
tion as it suited him, the Privy Council were not prepared to attach any 
value to them, apart from creating an estoppel which they did not create/-” 7 
Such act may also amount to an acquiescence, but mere acquiescence docs 
not create an estoppel/*- 7 11n nigh it sets limitation in motion/-’ 7 and ma\, 
apart from limitation, let in the rule stated in the proviso. 


•/ 870. Working Rules. —From the foregoing discussion it will be 

observed that the highest judicial minds are agreed upon the following 
working rules in determining the question of adoption 


( 1 ) First and foremost, they require and look for documentary evi¬ 
dence. If it is wanting, they demand to know w-hy. Its absence leaves a 
serious hiatus in the case 


( 2 ) Next to writing, the Court pays regard to the admitted facts and 
circumstances. 

( 3 ) An admission of adoption is very strong evidence of it against the 
person admitting it; hut it may be explained away. 

( 4 ) In the fourth place, they consider the trend of antecedent probabi¬ 
lities : 


( 5 ) Believing or disbelieving oral evidence according as it is supported 
by facts mentioned in the preceding paragraphs; 

(6) Failing which, they require clear, cogent, and consistent evidence 
in support of a right which disappoints the natural heirs. 


(-17) Sukhbasi Lai v Cam an Singh. 2 

A. 366; Dharam Kunwar v Bahianl 
Singh, 34 A. 398; thintu v Dliondu, 11 

B. H. C. R. 192-Hotc; Chttko v. Jaitaki, 
11 B. H. C. R. 199; Ravji v. Lakshmi Bat, 
11 B. 381 ( 396 ). 

(18) Go pee Lall v. Chandiabolce, 19 W 
R. 12 (13) ; Raj Narain v. Universal Ltfe 
Assurance Co , 7 C. 594; Rarerji v. Jiabai 
19 B. 374 (390, 391) 

(19) Sarat Chunder v. Gopal thun¬ 
der, 20 C 296 (310) 1*. overruling 
contra in Ganga Sahai v. I lira Singh, 2 
A, 809; Vishnu v. Krishnan, 7 M. 3. 


(20) liar Shankar v. Lai Raghuraj 
Singh, 29 A. 519 (533, 534) P. C. ' 

(21) lb, p. 534; Peddamuthulaty v 
7 imma ib, 2 M. H. C R. 270 (278); 
Raj an v liasuva, tb , p. 428; Uda v. 
Imamuddtn, 1 A 82; Taruck Chunder v. 
Hurra Sunker, 22 W. K. 267. 

(22) Papamma v. Appa Rao, 16 M 

384 (39i); Gitrulinga.sicaini v Rama- 

lakshmammal, 18 M. 53 (60) ; VoUhilin- 
gam v. Murugaian, 37 M. 529. 

(23) Ram Rau v. Raja Rau, 2 M. H. 
C. R. 114. 



ADOPTION 


4 $9 


Ss. 52&S3.] 

( 7 ) Where, however, an adoption has been acted upon for a length of 
time, say at least for twenty or thirty years, without any opposition, it 
considers it a sufficient proof of adoption, presuming its validity from its 
long continuance, and the impossibility of proving its details. 

( 8 ) In appraising oral evidence, while regard must necessarily be had 
to the education, ixisition and character of the witness, his testimony must 
be judged in the light of probability. 

871 . Pleading on Adoption. —It is, of course, an ordinary rule of 
pleading that no party can be permitted to spring upon his adversary a new 
plea at the close of the evidence. Where a party generally denied an adop¬ 
tion and it was put in issue and tried, he could not at the close of the evi¬ 
dence be permitted to raise a new plea that the adoption was invalid in law, 
on the ground that under Hindu Law there could be no valid adoption of 
a daughter’s son. This is not a pure question of law, for though the pro¬ 
hibition is the general rule, it may be varied by custom, and it was therefore 
held, that a party challenging an adoption could not raise such a mixed 
plea at a late stage. (44 > So following this case the Madras Court declined 
to entertain a plea on appeal impcaching an adoption on the ground that 
the adoptee was the younger brother of the adopter. ( - s) 

53. (i) A person whose adoption is for any reason void. 

Effect of void acquires no right as an adopted son. 
a .option. ( 2 ) And where a gift is made to such 

person, described as an adopted son, the adoption failing, the gift 
also fails unless it was intended as a gift to a persona dcsignata, 
and was not a condition of the gift. 

Illustrations. 

(a) A bequeathes a legacy "to B whom I have adopted.” A directs his wife C 
to perform the ceremonies and bring up B. C fails to perform the ceremonies and 
the adoption is invalid. A’s bequest takes effect for he had intended to benefit B 
as a persona designata. 

( b) But if in the last ease, A bequeathes a legacy to H by \irtuc of B being 
his adopted son, then on the failure of B’s adoption, A's bequest would also fail as 
A intended to benefit B gua his adopted son. 

Synopsis. 

( 1 ) Effect of Invalid Adoption ( 2 ) Construction of Bequest 
( 873 ). ( 874 - 875 ). 

( 3 ) Persona Designata ( 875 ) 

872 . Analogous Law. —The first clause of this section declares the 
general rule/ 1 ) while the second clause is really a rule of construction. 
The question whether a gift is intended to benefit a person irrespective of 
or on account of his adoption is a question of intention to be collected from 
the wording of the instrument. In this respect the rule follows the English 
Law. 


(24) Rup Norain v. Gopal. 36 C. 
78 o ( 795 ) P. C. 

(25) Sindigi v. Sindigi, 32 M. L. J 


47 . 38 I. C. 164. 

(1) Bawaiii v. Ambabax. 1 M H. C 

R. 363- 
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873. Effect of Invalid Adoption. —Where an adoption is for any 

reason invalid, the adoptee acquires no right in the family of his adopter. 
He is as good as if he had never been adopted. His natural rights remain. 
If there is no adoption nothing could have been acquired and nothing lost. 
He has not even the right of maintenance in the family of his adopter. 

So much is clear. Nor can he claim anything by estoppel So where a 
dancing girl adopted a girl for purjwiscs of prostitution, and the adoption 
failed on the ground of its immoral purpose, the Court overruled the plea of 
estoppel holding that estoppel could not he relied upon to defeat a pro¬ 
hibition on the ground of public policy. <3) 

874. Construction of Bequest. —Hut where it gift or a bequest is made 
to an adoptee wnose adoption fails, the question whether the gift or bequest 
will nevertheless hold good depends upon the donor’s intention, the question 
in such cases being whether the donor intended to benefit the adoptee by 
reason of his adoption or even mdcjieiidently of it So where the testator 
declared in his will that he had loved and brought up one Ardha as his 
son, who was very much attached to him and his wife, and that he had 
a mind to give him a shaie of his estate, but that he had taken him in 
adoption, and 'is such bequeathed to him his property, but the adoption failed 
as there had been no ceremony of giving and taking, the Privy Council 
held the gift nevertheless valid as made to a persona desitjnala, whom the 
donor intended to take for reasons independent of adoption.<•»> Such was 
also held to be the case where a will was to the following effect: “I 
declare that I give ni\ property to K, whom 1 have adopted,” followed by 
the direction, " Ah wives shall jierform the ceremonies according to the 
Shastras, and bring him up.” (s) This case was distinguished by the same 
Board in a case where the testator declared that he had secretly adopted one 
Jagadindra whom he authori/ed to offer oblations of water and pinda, “ to 
me and my ancestors after my death by virtue of your being my adopted son.” 
The adoption being held invalid, their Lordships held the gift also failed as 
the testator had made his gift In virtue of the adoption and not independently 
of it.* 6 ) Their Lordships followed this case in another case in which the 
testator had similarly declared that he had adopted his sister’s son seven 
years ago, adding:- He is nn heir and successor (or titalik.) If, after this 
agreement, a son is born to me, half the pnq>erty would be received by him 
and half bv my adopted son.” The adoption of a sister’s son being held 
invalid, the Privy Council construed the gift as dependent upon the adoption, 
since it was declared liable to variation on the birth of a legitimate son.* 7 ) 
The result would, of course, have been different if the gift had not been 
liable to variation.*”) 

875. These are comparatively easy cases. But their Lordships were 

not quite so sure as to what was intended by a Will in which the testator 

had directed the widow of his deceased son to adopt the son of his nephew, 

(2) Baivani v. Ambabay, i M H. C C. 452 (461) 1*. C. 

R- 363 (367. 368 ), followed in T.akslt- (5) Nidhoomoni v. Saruda Persltat., 

mappa v Ramava, 12 B H. t\ K. 364 26 W. R. 91 P C. 

( 395 ); Rajcoomaree v. Nohocoomar, 2 (6) Fanindra v. Rajeswar, 11 C. 46;, 

Borr. 137: Kandaiya v Chakhammat, (485) P. C. 

28 At. L. T 106. (7) Lali v. Murlidhar, 28 A. 488 

(3) Kandaiya v. Chokkammai, 28 M *495, 496) 1 * (\ 

L. J. 106. (8) Mnran Lai v. Kundan Lai, 31 A 

(4) Diraswar v. Ardha Chander, 19 339. 
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to whom he had bequeathed his residuary estate in the following words: 
“ My property which may remain as a residue after all the things in my 
Will have been done, [ give to this lad as his inheritance.” The controversy 
centred on the construction of the words, “ after all things mentioned in 
my Will have been done,” whether they were to he read as qualifying the 
preceding word “ residue ” or the following words, “ I give,” in which 
case the gift w<mld he conditional on the adoption which was one of the 
things mentioned in the Will, which was the construction plated on them 
by the High Court, and which their Lordships affirmed, holding the words 
“ very obscure ” and the other construction not so clear as to justify distur¬ 
bance of the decree appealed against (g) This case illustrates th. truth of 
what was said in another case: “ The distinction between what is description 
only, and what is the reason or motive of a gift or bequest, may often he 
very fine, but it is a distinction which must be draw'll from the consideration 
of the language and the stirrounding circumstances < l< h A party mav 
implement a construction by his own conduct Such was the case where a 
Zemindar A with the consent of his wife adopted a son /?, and appointed him 
his heir, after which he married a second wife and made another adoption 
C when his first adopted son 7 ? was still alive. He divided the estate 
between them and B managed C’s estate during his minority. On the 
adopter’s death, B, however, laid claim to the entire estate, alleging that A 
could not have legally alienated his estate in favour of C or legally adop¬ 
ted him. The F’rivy Council held C’s adoption during B’ s lifetime invalid. 
They also held that B’s acquiescence in .Ts partition and in C’s possession 
and his own management of his estate for him during A' s life in no way 
prejudiced his claim, but inasmuch as A could have given a portion of his 
estate to C during his lifetime without B’s consent, B was bound to deliver 
to C that portion of A’ s estate which A could have given to C if the gift 
had been inter vivosS "> 

54. (t) The adoption of a person has, from the date of 

his adoption, the effect of determining all his 
f*mdy. ct °" naturBl rights and liabilities in the natural family, but 
not so as to divest him of any property which 
mav have vested in him prior to that date; 

( 2 ) But no adoption severs the natural relationship of the 
adopted son with his natural family so as to exempt him from 
the prohibition which would otherwise bind him as regards 
marriage and adoption. 

Synopsis. 

Cl) Texts ( 876 ). ( 4 ) Prohibited Degrees for 

( 2 ) Results of Adoption CS 76 L Marriage and Adoption 

( 3 ) Position in the Natural in Natural Family ( 878 ). 

Family ( 877 ). 

(q) Karatnsi v. Karsandas, 23 B. 271 28 A. (495) P. C 

(277-279) P. C. (11) Rungama v. Atchama, 4 M. I. A 

(10) Fanindra v Rajeswar, 11 C. 463 1 (103). 

(484) P. C., cited in Cali v. Murlidhgr 
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876. Analogous Law.—The two rules here stated are the outcome 
of the view partly embodied in the following 1 texts:— 

Manu. —“ A given son must never claim the family and estate of his natural 
father: the funeral cake follows the family and the estate; hut of him, who has 
given away his son, the funeral oblation is extinct.”(' 2 ) 

Vrihat Manu. —" Sons given, purchased and the rest, retain the relation of 
Sapinda to the natural father as extending to the fiPh and seventh degrees; like 
this, their general family, which is also that of their adopter ”('3) 

The rule that an adopted son cannot he divested of tha estate which 
had already vested in him follows the general rule that an estate once 
vested cannot he divested . 0 *'• Nor does it disqualify otic for adoption. 

877. Adoptee’s Position in the Natural Family.—An adoption effects 
a complete severance of the adopted son from his natural family. 
His adoption is said to operate as a civil death of the adoptee in the natural 
family and his re birth in the family of his adopter. But this is scarcely 
correct. For although adopted into another family, the adopted still retains 
the property which had vested in him prior to his adoption, which of course, 
he could not be permitted to do if he were civilly dead. By his adoption he 
merely loses all future interest he may acquire in his own family and vice 
versa <l6) His severance from his natural family is so complete that no 
mutual rights as to succession to property can arise between them, so that 
while he cannot inherit to any of his natural relations, the latter equally 
cannot inherit to him. His heirs are hi*; new Sapindas of the adoptive 
family, his own relations of his natural family being placed outside the 
catena of his heirs as such, 1 ' 7 * so that on his adoption the persons who 
inherit to him arc naturally his own heirs and not those of his father. 0 ** 

An adopted son on adoption ceases to he liable for the debts or other 
obligations for which he would have been liable as a member of his natural 
family, except, of course, such debts and obligations for which he may be 
liable by reason of the property which he may have inherited or acquired 
before his adoption 

878. Marriage and Adoption.—The adopted son is a mere substitute 
for a real son, and as such, he has by usage acquired a filial status and 

(12) TX-142, cited in Mit., T-TI-32; Ma« (15) Papamma v. Appa Rau, 16 M 

yukh, IV-V-21 (Mandlik), 59; Datt. 3*4 (39^, 397)- 

Mim, VI-§6; Datt Ch, Tl-8 (Suth), (16) Duttnaraen v. Ajeet Singh, 1 

72, tig. Beng. S. R. 26, 6 I. D. (O. S.) 20; 

(13) Cited in Datt Mim, VT-q (Suth.). Srinivasa v. Kuppan, 1. M H. C R. 180; 

73. Muthayya v. Minakshi, 25 M 394; Ven- 

(14) Moniram v. Keri, 5 C. 776 (788) kata v. Ranyayya, 29 M 437; Mahable- 
P. C.; Annamah v Mahkti, 8 M. H C. R. slnoar v. Subramania, 47 B. 542; Maroli 
108; Venkata v Ratwayya, ag M 437 v Lax man, 5 N. L. J. 58, 65 I C. 362, 
(447-451) (Mitakshaia rases), in which c£. Motti Ram v. Keri Kolitani, 5 (’. 776 
the rule here stated and the tests bear- P. C. 

ing thereon ha\e been fully discussed (17) Tewari Raghunatli v. Subhadra 

O A. Narasimaha \ Parthasarathy, 37 (1928) P. C. 87, Muthayya v. Minakshi, 25 

M. 199 P. C (decided on a different M. 394; Rhau Sahcb v. Ramgauda, 25 
point); Behari Lai v Kailas Chander, 1 Bom. L. R. R13. 

C. W. N. 121 (Dayabhag case); Maroh (18) Manik Bai v. Gokul Das, 49 B 
v. Laxman, 5 N. L J. 58, 65 1. C. 362; 520. 

contra in Daltatraya v. Gobind, 40 B (19) Pranvullubh v. Dookritu, (1824) 
429 (438), distinguished in Mahabeshwar Beng S. R. 4; Kashec Pershad v. Bun- 
v Subramania, 47 B. 542. seedhur, 4 N. W. P. S. D. A. 343. 
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rights in his adoptive family. The creation of such a jural relationship does 
not sever the tie of blood which binds him to his natural family. He 
cannot, therefore, marry in his natural family within the prohibited degrees, 
nor can he adopt from that family a boy whom he would not have adopted 
if he had remained in that family/-’ 0 * Rut on this question usage may 
have something to say. 


55. In the absence of a natural son, an adopted son 
acquires all the rights and is subject to all 
adopted* family. the the liabilities of a natural son in the family 
of his adoptive father, including the right of 
lineal and collateral inheritance. 


Synopsis. 

( 1 ) Rights of Adopted Son ( 3 ) Rights Commence with 

( 870 - 880 ). Adoption ( 882 - 883 ). 

( 2 ) Rights of Inheritance ( 881 ). 

879. Analogous Law. —The theory of adoption implies a complete 
change of paternity, and an adopted son must, in all respects, he considered 
as having been begotten by his adoptive father/ 2 '* Tt is now settled that 
the adopted son possesses in the family or his adopter the same status and 
rights as an Auras (or lawfully begotten) son/ 22 * being as stich entitled to 
enforce a partition against his adoptive father of his co-parceners, and to 
inherit both lineally and collaterally to his adoptive relations/ 2 ^ except in 
a few instances to be presently considered. As Mitter, J. observed: 
" According to Hindu Law. an adopted son occupies the same position, 
and has the same rights and privileges in the family of the adopter as the 
legitimate son, except in a few specified instances, which have been clearly 
and carefully noted and defined by writers on the subject of adoption. The 
theory of adoption depends upon the principle of a complete severance of 
the child adopted from the family in which he is born, both in respect to 
the paternal and the maternal line, and his complete substitution into the 
adopter’s family, as if he were horn in it.’’< 2 +* 

880. The property inherited by the adoptive son from his adoptive 
father would be ancestral or self-acquired according to the nature of the 
property inherited by him. Tt is not in the nature of a gift to the son, but 
is his inheritance/ 3 ** 


(20) Mootia \. I'/■/>»•:. (i '^8) M. S D 
A U7 Dhanna Mai v. Parmeshri LaI 
(tq 28 ) L. g. 

(21) Narasammal Balaramacharlu, 1 
M. H C R. 420; P ratal' Singh \. Agar 
'Anah, 43 B. 778 P. C 

(22) Sumboo thunder v. Narain, 3 
Knapp 55; Pudmacoomari v. Court of 
lCards, 8 C. 302 P. C.; Kali Komul v. 
Pina Shunker, 6 C. 256 (259, 220) F. 13 . 
f). A. Uma Shunker v. Kali Komul, 10 
C. 232 P. C.; Naginda < v. Bachoo. 40 B. 
270 (287, 288) P. C., reversing Bachoo 
v. Nagindas, 16 Bom. L. R. 263; Pratal' 
Singh v. Agar Singh, 43 B. 778 P. C, 


(23) Sumboo Chunder v. Narain, 8 C 
302 P. C.; Uma Shunker v. Kali Komul, 
6 C. 256 (259, 260) F. B.. O. A. Kali 
Komul v. Uma Shunker, 10 C. 232 P. C.; 
Nagindas \ Bachoo . 40 B. 270 (287, 288) 
P. t', reversing Bachoo v. Nagindas, 16 
Bom L. R. 203. 

(24) Uma Shunker v. Kali Komul, 6 
C. 256 (259, 260) F. B., affirmed O. A. 
Kali Komul v. Uma Shunker, 10 C. 232 
P. C, approved in Nagindas v. Baihoo, 
40 B. 270 (288) P. C'.‘ 

(25) Hccra Singh v. Buryar Singh, 1 
Agra. 256. 
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He is the adopted son of both his adoptive father and of his wife 
whether she consented to his adoption or not. Consequently, he succeeds 
both to him and to her/-o* because a son adopted by the father becomes 
also the son of his wife, even though the adoption might have been made 
when the wife was dead, or she being then living, without her consent, 
or in spite of her opposition, the reason being the identity of such son's 
rights with those of the real son. As such, he would inherit to her own 
strident and to her other lelations.t'S) The case, however, is different 
where there are more than one wife, in which case the son becomes only 
the son of the wife who had conjoined in the adoption. (l * So when one S, 
a Hindu governed bv the Mitakshara school, married four w r ives in suc¬ 
cession, and in coniunction with his first wife, bv whom he had no issue, 
he adopted a son II, after which he had a son G bv his second wife; 6" 
predeceased his fourth wife, M having had no issue bv her. On M dving 
intestate, both H and G were held equallv entitled to inherit M’s stridhau 
as the sapindas of S <** 

881. Adoptee’s Rights in his Adopter’s Family.—Tt has now been 
settled by a series of rulings of the Privy Council, that except in the cases 
and to the extent expressely limited by the texts, the rights and liabilities of 
an adopted son are exactly identical with those of a natural born sot), that 
is to sav, so far as regards rights, he is entitled to inherit to his adoptive 
father, and the latter’s natural or adoptive father, grandfather and his other 
more distant lineal ancestors. He is equally entitled to inherit to his father's 
wife who is treated as his adoptive m< ther, whether she took part in his 
adoption or not, and to her relations, surh as her father and brothers/ 5 * 
And conversely, both the adoptive father and mother and their relations 
are entitled to inherit to him/*) 

Similarly, he is entitled to inherit to their relations collaterally, such 
as their brothers, sons, and other collateral relations/ 5 * So where a legi¬ 
timate and adopted son survive a father and the legitimate son afterwards 
dies, the adopted son takes the whole property by survivorship/ 6 * So he is 


(24) Sham Knar v. Gaya Din, 1 A. 255 
F. B.; Gunga Mya v Kishen Ktshore, 3 
Beng. S. R. 128; Gunga Pershad v Bri- 
jessuree, (1850) S. IX A. B. 109; Puddo 
Kumara v Juggut Kishore, 5 C. 615: 
13 ma Stinker, v. Kali Komul, 6 C. 256 
(263) F. B , O. A. Kali Komul v. Uma 
S hunker, 10 C 232 P C., approved in 
Nagindas v Bachoo, 40 B. 270 (288) I*. 
C., overruling contra in Morun Mose v 
Be joy, W. R. (A. N) 121; C lunar am a 
Krishna v. Minahlti, 7 M II. (‘ R 245; 
Sundarammal v Venkatasubier, si M L. 
J- 545 . 97 I. C 145, (1926) M 1203. 

(25) Sudaramnta v. Venkatasubier, 51 
M. L. J. 545 , 97 T C. 145, (1926) M. 
1203. 

(1) Venkata v. Parthasarthy. 37 M 199 
(220) P. C.; Annapurni v. Forbes, 23 M. 
r (9) P. C., approving Kashecaburee v. 
Greeshchunder, (1864) W. R. (Sup. Vol.) 
7i- 

(2) Gangadhar v. Hiralal, 43 C. 944, 


Joy Kishore \ Panchoon, 4 C L. R 
531; Surjokant v Mohesh, 9 C. 70 

(3) Datt. Mim., T-§22; Sundaramma 
v. Venkatasubba, 49 M. 941 (945). 

(4) Kali Komul v. Uma Shunker, 10 
C. 232 P. Radha Prasad v Ranee 
Afoni, 33 C. 947; Gangadhar v. Hiralal, 
43 C. 944; Partap Singh v. Agasinyji, 43 
B. 778 P. C ; Nagindas v. Bachoo, 40 B 
270, distinguished in Vankamamidi v. 
Vankamamidi, 38 M L. T 86 (89), in 
which contra in Narasimoppa v Chinna- 
keanchappa, 38 I. C. (M ) 244, dissented 
from 

(5! Padma Kumari v. Court of Wards 
8 C. 302 P. C".; Mithila law the same, 
Chandeshwar v. Bisheshwar, 5 Pat. 777 
(850) ; contra in the Punjab, Tirath Ram 
v. Kahan Devi, 1 I.. 588, 60 I. C. 101. 

(6) Rungamma v. Atchamma, 4 M. I. 
A. 1 (103); Sudanund v. Bonomallee 
Marsh 317. 
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entitled to succeed to his father’s daughter’s son,(7) his father’s brother’s 
son, (s) paternal uncle,*°) father’s hrst* ,n) or third cousin* 1 ') and 
grandfather’s first cousin.*' 2 ) So an adopted son of one daughter 
will share equally with the natural son of another daughter in the inheri¬ 
tance left by his natural grandfather.*'^) 

Where a man takes a son in adoption after the death of his first wife, 
the adopted son becomes a step-brother of a daughter by the first wife. 
The adopted son becomes the full son of the wife, joining in the adoption, 
and the stepson of the other.*'-*) And so an adopted sou by one wife is 
entitled to inherit the stridhan of another wife equally with the legitimate 
son of a third wife as his predeceased father’s sapindas.*">) So an 
adopted son of the maternal grandfather of a deceased man, though the 
(jotra into which he was adopted was not the same as the latter’s, was an 
heir nearer to him than such maternal grandfather’s grandnephew. * 16 ) 

882. Such rights, however only arise on adoption. Even in the case 

of an adoption by the widow, though the adoption by 
•o! g Aj* S omm ® ,lcc her is to her husband, still the adoptee’s rights do 
wi op ion. n ot relate back to the death of the husband* 17 ) except, 

it is said, in the case of a trading partnership where the adopted son takes 
the place of the deceased as from the date of his death.*' s) thus preventing 
its automatic dissolution.* 1 *’) 

883. The question whether a Mitakshara son is upon adoption divested 
of the estate which had already vested in him has been the subject of 
some conflict of views. According to the Calcutta High Court, adoption 
is not an exception to the general rule enunciated with reference to a widow 
“ that an estate once vested by succession or inheritance is not divested by 
any act or incapacity which before succession would have formed a ground 
for exclusion from inheritance.”*- 80 ) Following this principle, the Madras 
Court has held an adoption not to divest the estate which may have pre¬ 
viously vested in the son. But the Bombay Court*- 81 ) has dissented from 
this view, and it accords with the dictum of a learned Judge in a 
Calcutta case,* 2 - 2 ) but the Privy Council have pointed out “ the great mis¬ 
chief, uncertainty and confusion that might follow upon the affirmance of 
the doctrine that a widow’s estate is forfeited for unchastity, particularly 
m the present constitution of Hindu society, and the relaxations of so many 


( 7 ) Padma Kutnari v. Court of Ward* 
N *'• 302 P. C. 

(8) Bamundoss v. Tarinee, 7 M. I. A. 
if*); Harckchand v. Be joy Chand, 9 C. \V 
N 795 - 

(9) Lokenath v. Shamasoondaree, 
(1858) S. I). A. B. 1863. 

(10) Sumbhoochunder v. Narain, 5 \V 
K 100 P. l\ 

(11) Ditto Nath v. Go haul, b C. L. R 
379 . 

O2) Mokundo v. Bykunt, 6 C. 289. 

(13) Tara Mohun v. Krifa Moyee, 9 

W- R. 423. 

^U4) Gunamani v. Devi, 54 1 . C. (C.) 
(15) Surjokant v. Moheslt Chunder, 9 
H. C.—30 


(\ 70; Raja v. Subharaya, 7 M. 253. 

(16) Joy Kashore v. Penchooi, 4 C. I. 
K 538; Gatu/adhar v. lliralal, 43 C. 944 

(17) Pudma Kumart \. Court of 
Wards, 8 C. 302 P. C. 

(18) Bamundoss v. Tarinee, 7 M. I. A 
1O9; JIarekehand v. Rcioyihand, 9 C \\ 
N. 795- 

(19) S. 253 (10), (. ontracl Act, (IX 
of 1872; kafurchaud v. Naraiitjaittall , 
(1897) P. R. 20. 

(20) Moniram v. Keri, 5 C. 776 (788) 
P. C. 

(21) Daltatrya v. Goiind, 40 B. 429: 
Ranichandra v. Mannbai, 43 R. 774 *778) 

(22) Burbhadra v. Kalfataru, 1 C. L 
J. 388 (400-402). 
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of the precepts relating to Hindu widows.”* 23 ' Since the adopted son 
possesses only the right of an auras son in the property of his adoptive 
father, he can lay claim to no right which his adoptive mother may other¬ 
wise possess; for instance, he cannot obtain any right to her Sfridhan, or 
her life estate obtained by bequest from her father, though he will acquire 
the reversionary right over it.*-’ 4 ' 

56. (i) Save as otherwise provided in clause ( 3 ), the 

rights of an adopted son arise at adoption: 

Adopted son’s 

eld famiF the adopt * ( 2 ) adopted son cannot dispute an 

&vaiiy ‘ alienation made by the adoptive father before 

his adoption; and on his adoption he would be bound by an 
alienation or contracts made by his adoptive father or any other 
manager of the family to the same extent as a natural son. 

( 3 ) The rights of a son adopted by a widow do not relate 
back to the death of her husband, except in the following cases, 
and to the following extent, namely: — 

(a) His adoption relates back to the death of her husband 

for the purpose of continuing a family trading 
partnership of which he was a member; 

(b) Tic divests the coparcenary interest of the husband 

which has become vested in another by survivor¬ 
ship ; 

(r) He may set aside an antecedent gift of her husband’s 
property made by his widow, and in the case of 
other alienations, he may dispute their propriety 
if unsupported by legal necessity or benefit. 

Synopsis. 

1 11 . hialysis of the Rule (884). < 5) Effect of Adoption on Trad- 

(2) Riqhts of Adopted Son (885, inq Partnership (890). 

886, 889. 892. 893). , 6) Adopted Son’s Riqht of Snr- 

(3) When Adopted Son Ac- vivnrship (891). 

quires Retrospective Riqht >7) His Riqhts Against his 

IKK?) Adoptive Mother (894). 

(4) Mother’s Alienations (888). (*> His Share on Partition 

(895). 

884. Analogous Law—The rules here stated are really illustrative 

Clause (I). die general rule declaratory of the rights of an 

adopted son.(-s' As he is the image of the natural 

(23) Moniram v. Ken, 5 C. 77G (7S9I (24) Gan.ja liai v. Han, 23 Horn. L R. 

P- C. 500 

(25) S. 45. 
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son his rights and liabilities arc also identical. This is so as regards Clause 
( 1 ) which is amply supported by authorities/') And so are the other 
clauses/-*) 


885. So far as regards the adoptive father, it is now settled 
that the adopter! son only acquires his right as son from the moment of his 
adoption. What those rights are must depend upon the personal law to 
which the family is subject. For instance, since there is no distinction 
between ancestral and self-acquired property in Bengal when- the father 
possesses the absolute right of disposal and since the same right is pos¬ 
sessed by the Mitakshara father in respect of his self-acquired property, 
it follows that an adoptive father may dispose of all such property by 
a gift inter vivos or bv Will/*) even if it should ha\e the effect of 
completely disinheriting his adopted son with whom he makes no implied 
contract that he will not make a Will/ 0 or refrain from exercising his 
legal right of disposing of his properly at his plcasuie fh) But if there 
has been a previous express agreement restricting his right made con¬ 
sideration of the adoption with the parent of the adopted son., lie would 
be bound by it. But he is then bound because of the contract and not 
because of the adoption. In this view it is, of course clear that an 
adopted son in a Mitakshara family becomes a coparcener in the joint 
family property of his adoptive father from the moment of his adop¬ 
tion/') And if the property be his father's ancestral proper t), it becomes 
his ancestral property in yvhich he takes the same vested interest from 
his adoption as a natural son would from his bird/ 8 ) (§ 880 ). 

886 . Consequently, he cannot, any more than the Aurus son, question 

_ the propriety of his father’s prior aliena- 

au,e ' non, or the subsequent alienation of his 

property which his natural son could not question. Hence* 


(1) Collector of Madura v Motoo 

Ramalintja, 12 M T A 307 (443); Ba¬ 
rn u it doss v Tariitee, 7 M 1 A i(*) ( 1X0) 
Girdharilall v Kautoo Lai. 22 \Y K 5(1 
P. C ; Rat/hunadlui (Sri) v. Broca Ki- 
shurc, 1 M Ixj P (' ; Krishnarae \- Rem¬ 
it rav. 4 H. H (' R (A C) 1 (4); 

Kttslur Murrain v. Apfa, 5 II (>21 (628, 

629) ; Rambhat v Lakshman, 5 R 630 
(637); Goura v Chummun, W R (S 
N) 340; Labs but a 11 v Radhabai, 11 II 
fxxj; Moro N a ray an v Balaji. rr> R Son 
(81s); Ramakrtshna v Tripurabai, 33 R 
88 (92). 

(2) Cl (2) — Runr/ama v. Atchama, 

4 M I A. 1; Raoltunada v Broca h is- 
horo, t M. 6q P C ; Sri v Court of 

Wards, 21 M 383 T C.; Sure ltd ra v 

Kala, 12 ('. \V N 668; Sudanand \ 
Bonomalee , 2 Hav. 205; Purshotam v 
Vasudev, 8 R H. V. R (O C) iofi 

Cl (3) -—Kishentmtnnee v Oodseunt, 
3 B. S. D. 220 (304).; 6 T C (O S) 
902; Ramkishen v. Srimuttce, 3 B S P 
367 (489) ; 6 I. C. (O. S.) 1038; Bamuu- 
iloss v. Ml. Tarinee, (1850) B S P. 533 
F. II. affirmed O. A. 7 At. T. A 1(19; 


xY arain Mai \. Kooer Narain, 5 C 251; 
Rambhat \ Lakshman, 5 R. 630; I.aksh- 
man v Radhabai, ir R 609; Antaji \. 
Iiattaji, 19 B 36; Narayen v Balaji, 19 
B. 809; Ramkrishna \ Lripurabai, 33 H 
88; Ambika \. Dtearka. 30 A 95 

Cl (3) (a) —Ifaroou Mahomed (In 
re) 14 II. 189 

Cl (3) (/>) —Bathoo v Mankorebai 
29 11 51, O. A 31 11 . 373 P C 
Cl (3) (<).—See cases under cl (3) 
(3) Runqama \ Alihama, 4 M. 1 A. 


(t) Sadanuiui 
205; Purshotam \ 
K (O C) 196. 

(5) Cenbata V 
M. 383 P. C 

(6) Surcndra \ 

m. 


Court of l Cards, 22 
Kala. 12 C W. N. 


(7) Suniboo Chuuder \. Naranii. 5 \\ 
R. 100 P C, followed in Pttdina Cooiuari 
v Court of Wards, 8 C. 302 P. C ; Kali 
Komul v. Vina Shuuder, 10 C. 232 P. I•; 
Nagindas v Baihoo, 40 II 270 (287) 1 . 
(’.; Ganqadhar y Iliralal, 43 C. 944 

(8) Rambhat v. Lakshman, 5 B. O30 
( 635 )- 
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the Bengal father may dispose of all his property,< o) and the Mitakshara 
father his self-acquired property by an act inter vivos/'"’ or by Will/"-’ and 
thus disinherit his adopted son. The adopted son is, of course, equally 
bound by the contracts and other obligations of his adoptive father to 
which his natural son would be subject. Rut he is not bound by any 
Condition that his natural father may have acceded to as contingent 
upon his adoption, unless it is sanctioned by custom: otherwise an arrang- 
ment by ■which the right of the adopted son is curtailed after adoption 
is ineffectual to defeat his legal right: where, therefore, in consequence 
of an agreement made with his natural father, the adoptive father made 
certain dispositions of property to take effect after his adoption the 
Privy Council held the dispositions invalid as contrary to Hindu Law.° j) 

887. Retrospective Rights.—Except in the cases mentioned in this 

clause the adopted son acquires rights only as from 
Clause (3). tj ic moment of his adoption. Where, therefore, the 

widow had made an adoption after surrendering her estate to her daughter, 
the adopted son cannot avoid the surrender. 0 *) 

888 . In such cases, the adopted son cannot question the propriety of 

Mother's Aliena- his adoptive father’s previous alienations; he is held 

tions. to possess that right when the adoption is by die 

widow. 0 0 And where there have been two adoptions, the fact that the first 
adopted son had failed to question an alienation does not preclude him 
from so doing, because he as the second adoptee is in no way the repre¬ 
sentative of the first. 0 *! 

889. It follows from the fact that adoption to a jierson by his widow- 

does not relate back to his death, except for certain purposes mentioned 

in the last section, that an adopted son, no more than an after-born son 
(S. 1521, can question the propriety of a prior alienation of his adoptive 
father. Consequently, where he bequeathed full rights in bis ancestral 
estate to his wife and by the same Will authorised her to' make an adoption 
whereupon she adopted a boy providing, however, in the adoption that the 
adopted boy shall only succeed to the estate on her death, (he Court held 
that the adoptive son could not challenge the bequest on the ground that 
his adoption related hack to the testator’s demise, and that on his death 
the bequest being void the estate became vested in him. 0 ' 0 Rut, of course, 
in such a case, apart from the husband’s bequest, the condition imposed by 
the widow' would he void. 0 ?) 


(9) Sn V. Court of Wards, zz M. 383 
P C ; Surendra v Kala, iz C. W N 

(10) Rungama v. Ah ham a. j M f A. 

00 Purshotam \. Vasudcv. 8 li. H (' 
R (O (' ) 196; Sudanand v. Bonuma- 
lee, z Hay 205; Venkata Narasiinha v 
Subba Rao, 46 M. 300 (316). 

(12) Krishnamurthi v. Krishnamurlhi, 
50 M 508 (528) P. C. 

(13) Rama v. Dhondi, 47 B. 678 

(14) Hanmant v. Krishna, 49 B. 604 
(6o6, 607), distinguishing Bhoobun v. 


Ram Kishore, 10 M. I, A. 279 
(15) lb, C107, 608. 

, Dwi v. Kanhaiya Lai, 49 A. 579 
(586, 587). following Vtnayak v. Govind- 
rao, 6 B. H. C R 224; I.akshmi v. Sub- 
rant any a, 12 M 4 yo; Naravansami v 
Ramasamt, 14 M. 172; Ganpati v. Savi- 
thn, 21M 10; Visalakshi v. Sivara Subba 
Rao, 46 M 300; flarcndra v. Shibo, 

3 I. (.. (C.) 378. 

„ (‘ 7 ) Krishnamurthi v Krishnamurthi, 
O A 5 r 28) P ' C - reversing 

9 ; A; 49 M. L. J. 252, 85 I. C. 882, 
(1925) M. p32. 
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890. Effect on Trading Partnership. —Under the ordinary law a 
Clause (3\ (a) tirm of partnership dissolves upon the death of a 

; v *' partner and his heir does not ipso facto become its 

member, since the continuance of a partnership depends upon mututal 
consent and confidence of the partners. (,s) These incidents, however, do 
not apply to an ancient family trade in which the partnership continues 
unaffected by the deaths of old members and the births of new ones (,,l) As 
such, a partnership of which the father was a member would continue 
in spite of his death, his son taking his father's place whether then living 
or posthumous. As such, if a son was afterwards adopted his adoption 
relates back to the death of the father, so that the partnership is deemed 
1 o continue with him added as a partner from the date of the father’s 
demise. 


891. Right of Survivorship. —In a Mitakshara family an adoption 
Clause 3 (b) ,s ^ ecrnei ^ ^ )e a new hirth of the adopted son in 

a * )m the family of his adoptive father with this diffe¬ 

rence that his right of survivorship in coparcenary property relates back 
to the death of his adoptive father. 


892. In a joint Mitakshara family an adoption by the widow has 
Clause 3 (c) necessarily the effect of divesting the co- 

c '~ parceners of hci husband’s interest which 

had devolved on them by survivorship/ J °) So, where an impartible 
Zcmindari had devolved on the undivided brother of the deceased holder, 
an adoption by the latter’s widow was held to divest the brother in favour 
of the adopted son/- 0 A fortiori, the widow may by her adoption prevent 
a maintenance grant made to the male descendants of a junior line ;iom 
lapsing to the grantor/-’- 0 Hut here the adoption was made immediately 
after the death of the grantor; and the Privy Council weie careful to 
point out that the case might he different “ if a Hindu widow lies by for a 
considerable time and makes no adoption, and the property conies into the 
possession of some one who would take it m the absence of a son, natural or 
adopted, and such person were to create rights in such propeity within his 
competency whilst in possession.” (JJ) The adopted son is as much bound 
by the contracts made and the obligations incurred by bis adoptive father 
as an auras son. So where the deceased hail died after agreeing to sell 
his property to defendant and his widow executed the conveyance, after 
which she adopted the plaintiff who sued to eject the defendant, it was 
held that the plaintiff was no better off than the deceased to whom he 
had been adopted, and that he could not do what his adopter was in¬ 
competent to do, viz., to set aside her own conveyance/- 0 


(18) Sokkanadha v. Sokkanadha, 28 M. 
344; Ramanalhan v. Yeyappa, 30 Al.L.J. 
24i- 

(19) Haroon Mahomed (In re), 14 B. 
189; in Lutchmancn v. Siva, 2G C. 349 
(354). Sale J , observed that a member by 
birth can only become a member of such 
partnership by a consentient act 011 the 
part of himself and the partners But 
these remarks were obiter and made with 
reference to the joinder of parties, as such, 


followed in Lalji v. Keshozoji, 37 B. 340; 
slnant Rain v. Chamiulal, 25 A 378. 

(20) Chandra v. Gojara, 14 B. 463. 

(21) Sri Viranda v Sri lirojo, 1 M (.9 
P. C.; Ractioo v. Mankorebai, 29 B. 51. 
O. A. 31 B. 373 PC 

(22) Rratap Sinylt v Ayar Stngh, 43 
B. 77» (794) P- C 

(AJ) lb., pp. 794. 795 
(24) Laxman \ Bhavan Sunjli, 23 BoiU. 
L. R. 55 - 
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893. Out since a widow’s estate is limited and controlled by the rever¬ 
sioners, she cannot be permitted to make an adoption to defeat her rever¬ 
sioner’s expectancy while remaining irrcsjjonsible for her waste and impro¬ 
per alienation to her adopted son. Tf the law were otherwise, adoption 
would be an effective camouflage to mask her misdeeds. The rule was ad¬ 
mitted as far back as 1858 bv the T’rivv Council who observed: “ The son 
when adopted became the undoubted heir; ami it was of course, correct doc¬ 
trine that no sale made by a widow, who possesses only a very restricted life 
interest in the estate could have been good against any ultimate heir, 
whether an adopted son or otherwise unless made under certain circums¬ 
tances of strict necessity.'’(-’■> 5 

894. His Rights Against his Adoptive Mother. —The adopted son 
acquires no larger rights against his adoptive mother. In point 
of time he is deemed to be born into his adoptive father’s 
family at the moment of his adoption. Hut since the female 
owner’s power of alienation is limited, and might be challenged by 
a reversioner who has merely a contingency, the adopted son who acquires 
a vested estate with his adoption is equally entitled to challenge it. But 
neither one nor the other can challenge a transaction within the competency 
of the widow. In other words, the adopted son can only attack a prior 
alienation made by his adoptive mother if it is unsupported by legal neces¬ 
sity. Tn an old case it w\as suggested that the widow possessing the power 
to adopt must be deemed to be enceinte so that the right of the adopted 
son would relate back to the death of Ins adoptive father. 111 But the 
Privy Council held that there was no justification for ante-dating an adop¬ 
tion and that the right of the adopted son only accrued upon his adoption .( j) 
Except in the cases mentioned in this clause the adopted son acquires 
right only as from the moment of his adoption. Where, therefore, the 
widow had made an adoption after surrendering her estate to her daughter, 
the adopted son cannot avoid the suirender/ 35 

895. From what has been stated above it is clear that the rule only 
applies to a case where the adopted son is in 
competition with the afterhorn son of the same 
father. I f therefore, of two brothers, one adopts 
a son and another has a natural son, the two 
being the sons of two brothers will share equally 
on partition. 1 ' 5 The same rule of equaiit/ 
would extened to their sons, son’s sons, and son’s son’s sons, that is to 
say, it will extend to all and every relation except an adopted son of the 
adopted. So in a competition between an adopted son D, of a natural 


A 

_ ! _ 

i l 


(25) Banmndos v v Titmice, 7 M J A 
169 (180); Lakshman v. Radhabai, 11 I! 
(toy; Aloro v. Bahtji, 19 B. 809; Rain¬ 
ier is h rut v. Tripurabai, .11 It 88 (ys) Vaid- 
yanatha v. Savithri, 41 M. 75 F. B., over¬ 
ruling contra in Sreeramulu v Krislam- 
tna, 26 M. I4J. 

(j) Kisnen Munce v Godiount. 1 B. 
S. 1 ). 220 (304), 6 I. D. (O. S.1 902 
Ramkishen v. Sri Alutec, .3 B. S. K. ,3(17 
(489), 6 I. D. (O. S.) 1038. 


(2) Tarincc v. Batumi Das, 6 B. S. D. 
A 533 F. B, 10 I. D. (O. S) 435, 
affirmed O A. Bainun Das v. Tarinee. 7 
M. 1. A. 169 (206). 

(.3) Rama v. Dlioudi, 47 B. 678. 

(4) Nagindas v Baihoo, 40 II. 270 P. 
C.; overruling Raghubanund v. Sadhu 
Churn, 4 C. 425 and following Tan 
Molnin v Kripa Moyce, 9 W. R. 423; 
Dinonath v. Go pal Churn, 8 C. L. R. 57. 
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horn son B and the latter’s brother C, that is to say the adopted son D 
and his uncle by adoption C, the two share equally both on partition 
and inheritance, because since the adopted son’s father B was a natural 
son of his father A and so was his uncle C the tv\o would take equal!v 
and so would the adopted son D as representing his father B. I’ut if his 
father B was himself an adopted son. then since B could not have taken 
a share equal to C’s it follows that his adopted son /) cannot take more 
than his father B. In other words in such a competition, D's share is 
only liable to reduction if his father was himself an adopted son, but not 
otherwise. (s) Since the rights of an adopted son are settled to be those 
of a natural son, it follows that like a natural son. the adopted son be¬ 
comes a member of the joint family taking therein a vested interest as 
if he had been born therein from the moment of his adoption. 

57. (i) Except in the case of a Shtnlra the rights of an 

„ adopted soil are, on the birlli of an a liras son, 

limited by auras limited as fOllOVVS:- 

( 2 ) He loses all rights to the per¬ 
formance of religious ceremonies; 

( 3 ) He is not entitled to succeed to an impartible estate in 
preference to the auras son; 

( 4 ) His right of inheritance, in other cases, is reduced to 
a fourth share of the natural son. 

Synopsis. 

( 1 ) Texts on Adopted Son’s ( 2 ) Reasons for Divergent 
Rights as Against Auras Views (897). 

Son (896). (3) Why Shudra Son Excepted 

(899). 

896. Analogous Law.— The reduction of the rights of an adopted son 
in competition with an aftci-horn legitimate son is based on the following 
textual authority:— 

Vashislh.— “ When a son has been adopted, if a legitimate son is afterwards born, 
the son given shaies a fourth part.”( fi ) 

Devala.—“Those twelve arc pronounced sons for the sake of issue; some are 
spiung from himself, some from another also. Some acquired by an overt act of 
adoption; and others filially related independent thereof. Of these, the first sit 
are kinsmen and heirs to collaterals, the rest arc so merely to the father; and a 


(5) Nagtndass v Baihoo, 40 13 270 
(284, 285) 1\ C. 

(6) XV-9, 14 S. B. E. 76; quoted in 
Mit., 1-XI-24, with the following comment 
on a “son given”: “Here the mention 
of a son given is intended for an indica¬ 


tion of others also, as the son bought, son 
made by adoption, and son self-given and 
the rest; for they are equally adopted as 
sons” Vaslusth’s verse is cited, without 
comment, in l)atl. Mini, X-i (Suth ), 106; 
Datt. Ch., II-11 (Suth.) 118. 
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special rule obtains according to the priority in rank of the sons; all these sons are 
considered as heirs to one having no real legitimate son, hut should a son he subse¬ 
quently born no right of primogeniture attaches to them Of these those who are 
equal in class take a third share, but those inferior in rank should live in subjection 
l<> one ot equal rank receiving maintenance.”(7) 

Katyayan. —“ 1 f a legitimate son be born, the rest are pronounced sharers of a 
third part, provided they belong to the same tribe, but if they be of a different 
elass they are entitled to food and raiment only.”! 8 ) 

Dattak Chandrik.i contains a long disquisition on the share of the 
adopted son in competition with the (n< M as son/ q) concluding with a refer¬ 
ence to the Shudras who are excluded from the special rule, citing the 
following text in support of the exception:— 

Vriddha Gautam. —“A son being thus adopted, if by any chance a legitimate 
sou should he born, let them be equal partakers of the father’s cstatc.”( ,() ) 

“Therefore, by the same relationship of brother, and so forth, in virtue of 
which the leal legitimate son would succeed to the estate of a brother or other 
kinsmen, where such son may not exist, the adopted son takes the whole estate 
even.” 

“ .Since it is a restrictive rule, that a grandson succeed to the appropriate share 
of his own father, the son given, whose adopter is the real legitimate son of the 
paternal grandfather is entitled, to an equal share even, with a paternal uncle, who 
is also such description ot sun: therefore, a grandson, who is an adopted son, may 
(in all cases), inherit an equal share even with an uncle This must not be alleged 
(as a general uile). For there would he tins discrepancy: where, the father of 
the grandson, is an adopted son, lie would receive a fourth share: but the grandson, 
if he were such son (of hitn) would receive an equal share (w'ith an uncle in the 
heiitagc of the grandfather). And accordingly, whatever share may lie established 
by law, for a father of the same description as himself; to such appropriate share 
of lus father, docs the individual in question {iris, the adopted son of one adopted) 
succeed Thus, what had been advanced, only is correct. The same rule is to be 
ajipbed by inference to the great-grandson also” 

The difference lie tween the I.engal and the Kcnarcs school on the 
share of the adopted son arises from a difference in the reading of the text 
of Vashisth.f 11 ' 


897. All the schools proceed upon the text of Vashisth, before quot¬ 
ed. The difference of opinion between them arises 
rent*Views f0r D, " e from different readings of the same text, and the 
ran sews. meaning of the ambiguous expression “ shares a 

fourth part,” which may mean either (a) a fourth of the whole, or (b) a 
fourth part of w'hat he would have received if he were a natural son, or 
(c) a fourth part of the natural son’s share. According to the first view 
the dattak gets one-fourth of the whole estate, leaving the remainder to 
he appropriated by the natural son or if there he more than one son, to 
be divided amongst them.< 1J > According to the second view, the dattak 


(7) Quoted m Datt ( h., V-is (Suth ), 
ijK, bO 

(8) Quoted in Datt. (. h, V-ift (Suth ), 
i.^q; in some copies the reading is “are 
pronounced sharers of a fourth part ”; 
Suth., 1\ 139. 

(9) V-19-32. 

(10) Quoted in Matt, th, V-32 (Suth ), 


143; followed in Raja v. Subbaraya, 7 M. 
25 3- 

(11) “ Shares a fourth part ” being read 
as “Shares of third part” in Dayabhag, 
X-13. The other text is followed in 
Madan Parijat, Vir Mitrodaya and 
others; Cole. Note to Mit., 1-XI-25. 

(12) So held in Parmanand v. Shea 
Charndas, 2 L. 69. 
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takes one-fourth of what he would have taken if a legitimate son, i.e., 
of while, according to the last view, he takes / of a legiti¬ 

mate son’s share, if the latter gets 4 the former gets 1 or J of the 
whole. Thus if the property be valued at AO the daltak’s share accord¬ 
ing to each view will be 10 , 5 or 8 respectively. Kach of these views 
has found its supporters. Sir Thomas Strange and the ea ly writers 
favoured the first view/'- 15 while Maud Pandit argues in favour of the 
second view, (, P but recent opinion* 1 *) inclines to the third view. It is 
contended that the first view cannot be correct, liecause in that case the 
adopted son would get a fourth of the estate while the remaining three 
fourths may have to be divided amongst as many or more natural sons, 
which would be inconsistent with the spirit of Hindu Law which places 
the secondary son in a lower position than the auras son. Moth the 
Bombay and the Calcutta Courts, therefore, agree in rejecting the first 
interpretation.They equally reject the second interpretation as strain¬ 
ed and unnatural; but now agree on the third which is also supjiorted by 
some cases of the other Courts/ 1 ') And except in the case of Shudra (l8) 
where the adopted son shares equally with an auras son subsequently born, 
the same rule governs partition between an adopted and an auras 
son. <*») 

898. So again where a person was a member of a partnership at the 
time of his death, such partnership is not dissolved by reason of his death if 
his widow makes a valid adoption in which case his adoption would relate 
back to the death of her husband/-") 

899. The rule here stated excepts the case of a Shudra in whose cases 
Shudra Son Ex- the rule of Daltak Cluwdrika that on a partition of 

cepted. the joint family pioperty of a Shudra family, an 

adopted son is entitled to share equally with the legitimate son born to the 


(rj) i Sir. H. L. , 99; Wilson’s Works, 
V. 52; 1 VVm. Macn. 70; 2 VVm Macn 
184; F Macn. 1.17; Madhaviya Oayavi- 
bhag (Burnell’s Tr.) 28; Taramohun v 
Kripa Moyee, 9 W. R. 423; Rukhal \. 
Chunilal, 16 R. 34.7; I’rcag Singh v 
Ajoodya, 4 M. S. K. 96, 1 Mor. Pig. 306. 

(14) Uatt. Mim., V-40. 

(15) Birbhadra v. Kall'alaru, 1 C. I. 
J- 388 (392, 393), following Girt a I'a v. 
Nmgapa, 17 B. 100; Ayyaru v. Niladatcbi 
1 M. H. C. R. 45; Venkatamidi v. Ven¬ 
katamidi, 38 M. L. J. 86 (89) 

(16) Birbhadra v. Kalpatara, 1 C L. J 
388 (392); Giriapa v. Ningapa, 17 B. ioc 
dissenting from Raghubanttnd v. Sadhu 
Churn, 4 C 425 since overruled in Nagin- 
das v. Bachoo, 40 B. 270 P. C.; Tukaram 
v. Ramchditdra, 49 B. 672. 

(17) Dhondo v. Appaji, (1893) B. P. J. 
398; Giriapa v. Ningapa, 17 B. 100, with¬ 
out reference to the earlier decisions in 
Hanmant v. Bhimaeharya, 12 B. 105 
Rukhab v Chunilal, 16 B. 347, in which 
the Court allotted him one-third of the 
share of a natural son; Ayyavu v. Nila¬ 
datchi, 1 M. H. C. R. 45. 


(r8) A rum ill 1 \ A rum illt, 44 M 056 1 \ 
C, overruling Gopala.n \ Gopalaragha- 
vulu, 40 M. 632; Nag in das v BaAioo, 40 
B 270, following Tara Kolniu v Kripa 
Moyer, 9 VV. R 423; Ihnonath v Gopal, 
8 C. I. R. 57; Sumboo \ Naraini, 5 VV. 
R 100 P. C.; Kali Kotnul \. Vina Stin¬ 
ker, 6 C. 256 (259, 2<>o) F B, O A 10 
C. 232 P. C, o\crruling t antra in Raghn- 
banund v Sad hut liar an, 4 ( . 425. To the 
same effect, Raia v. Subbaraya, 7 M 253. 
followed 111 Barmnaiiund v. Krishna 
Charan, 14 C. L. J 183 (187); A sit a v 
Nirode Mohan, 20 C. W. N 901 ; Prat ah 
Sfngh v A garsingji, 43 B 778 (792) P. 

(19) Raja v. Subbraya, 7 M. 253, 

followed in Raramanund v. Krisling Clia 
ran, 14 C. L. J. 183 (187); Asita v 

Nirode Mohan, 20 C VV. N. got. Ap¬ 
proved in Arumtlli v Arumilli, 44 M. 656 
P. C, overruling Gopalaru v Vcnkala- 
ragharulu, 40 M. 632; Raghubanund v. 
Sadhu Charan , 4 C 425 

(20) Kapur Chand v Naraiitjan Lai, 
(1897) P. K. 20. 
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adoptive father subsequently to an adopt'on applies and has been upheld by 
the Privy Council. (j,) 


58. No suit lies for the specific performance of an agree 

No «pecific relief ment to adopt, the breach of which may, 

in adoption. however, he redressed by damages. 

Synopsis. 

IVhy No Suit I.it's ( 900 ). 

900. Analogous Law.- -There can be no suit for the specific perfor¬ 
mance of a contract to marry, or to adopt/-*) as both depend upon the 
volition of the parties, and its breach may be otherwise redressed/-’ 3 ) 

In one case the parties had agreed not to adopt, against which agree¬ 
ment the defendant was about to make an adoption. The plaintiff sued 
her for an injunction restraining her from making an adoption and pray¬ 
ed for an interim injunction as the adoption was to take place the next 
day. The Court, however, refused it holding that the Court should be 
cautious in restraining an adoption the result of which might be serious 
to the party restrained ^ 4 ) The fact that the breach of such contract is 
redressablc m pecuniary compensation is sufficient to prevent a party from 
obtaining an injunction/^) 

59. (i) Ail invalid adoption cannot he validated hy a 
Effect of acqui**- subsequent consent, though the person so 

cence on an invalid consenting may he estopped from denying it; 
adoption. but there can be no estoppel unless there 

is such a course of acquiescence in treating the adopted hoy as 
a member of the adopted family that it will he impossible to 
restore him to his original position in the natural family. 

(2) Mere acquiescence or even presence at the adoption 
does not necessarily amount to an estoppel. 

Synopsis. 

( 1 ) Analogous I.aw ( 901 ). ( 3 ) Acquiescence No Bar ( 903 ). 

( 2 ) Effect of Consent on Invalid \ 4 ) Estoppel ( 904 ). 

Adoption ( 902 ). 

901. Analogous Law. —This section involves three propositions: (/) 
that the invalidity of an adoption cannot be cured by the subsequent con- 


(21) Arumilli v. Arumilli, 44 M 656 
P. C, approving Raid v Subbar ay a, 7 M 
253: Baramanund v Krishna, 14 C. L J 
183; Asita v. Ntrade, 20 ('. \\ N 901, 
overruling contra in Karuturi v Karuturi, 
40 M. 632; Venkamamidi v. Veukama- 
midi, 43 M. 39 s - 

(22) S. 21 ( b ), Spe. Rd. Act, (1 of 


1877) 

(23) The contrary staled in .,reenara- 
yan \. Kishen Soondery, (1X7O u B L 
R. 171 (188) P C, must he taken as 
overruled hy the statute law. 

(24) Assur v. Ratan Bai, 13 M. 56 

(25) S. 54 (r), Specific Relief Act (l 
of 1877). 
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sent of those whose consent was pre-requisite to its validity/ 1 2 ) (ii) that 
no acquiescence in an invalid adoption can make an invalid adoption valid, 
and (Hi) no acquiescence short of estoppel, precludes one from disput¬ 
ing it/ 2) 

992. Effect of Consent on Adoption. — Tt is an established rule 
that consent cannot cure the invalidity of an adoption. .So wheie the con¬ 
sent of the husband’s kinsmen is necessary to empower the widow to 
adopt, an adoption made by her without such consent cannot hi validated by 
their subsequent ratification. Even if the kinsmen whose consent was a pre¬ 
requisite were present at the adoption it does not amount to either con¬ 
sent or acquiescence/ 3 4 5 ) Even where the acquiescence has continual tor 
even as long as 50 years, it would not validate the adoption, though it m..> 
estop the party if his acquiescence had led the adoptee to abandon his 
rights to the property in his natural family and rentier hii. service in that 
of his quasi-adoptivc father/-*) 

The equitable doctrine of lathes and acquiescence does not apply to 
suits for which the Legislature has prescribed a limitation <*) A legal 
title cannot be displaced by mere acquiescence, laches or delay The fact 
that a person did not protest does not prove his acquiescence/ 6 * ) 

993. In any case, acquiescence is nevei a ground for depriving a 

Ac uiescence No Person of his legal rights unless the acquiescence 

Bar' qUie * CenCC ° amounts to estoppel Silence is not acquiescence, 

unless one was under a legal duty to speak/?' 

There is a difference between acquiescence before the act and after it is 
completed. In the first case, it affords evidence of consent/ 8 * * ) but in th«* 
other case it may amount to waiver of a right, but a waiver must be an 
intentional act done with the knowledge of one’s right/") Mere delay is 
not waiver, and apart from limitation, it does not deprive one of Ins 
rights/' 0 ) 

There can be no acquiescence unless one is cognizant of one’s right 
to dispute it/") and where both parties equally knew the facts, there is 
neither estoppel nor acquiescence/ 12 ) 

904. Estoppel. —But where for a long series of years a person has 
acquiesced in the adoption of another, and the latter has in consequence lost 


(1) Konvidi v Yeiikataswami, 32 M. I. 
J iiq; Adtvi v. Nidamarty, 33 At 228, 
Babanna v Parava 50 R 815. 

(2) V ailhihngam v. Murugaian, 37 M 
5 * 9 - 

(3) Papamma v. Appa Rau, 16 M 388 
(391); Gurulinganvami v. Ramalak - 
shamma, 14 M. 53 (58); Parvatibayammn 
v. Ramakrishna Ran, ib, p. 145. 

(4) Gopalayyan v. Raghupaliayyan, 7 
M. H. C. R. 250; Parvatibayamma v 
Ramakrishna Rau, 18 M. 145 (151. 152) 

(5) Rama Rau v. Raia Rati, 2 M II 

C. R. 114; Peddamuthlaty v. 7 imma 

Reddy, ib., p. 270 (273) ; Bartuk Chundei 

v. lluro Sunkur, 22 W. R. 267; Rahmat 

ullah v. Secretary of State, (1913) P. R. 

63; 18 I. C. 799. 


(6) Rajan v. Basina, 2 \r II. (_' R 
428 

(7) Chadwick v Manning, (1896) A 
C. 231 (238); Bindu v Bugli, (1909) P 
R. 73; 2 I. C. 814; Shyama Cliaran v 
Prafulla, 19 C. \V N 882 

(8) Duke of Leeds v Amherst, 2 
Phillips, 117; 78 R R 47- 

(9) Darnby v L C & t). Ry Co., L 
R. 2 H. L. 43 (60); Shyama Cliaran v 
Prafulla, 19 C W N 882 (886) 

(10) Shyama CImran v Prafulla, 19 C 
W N 882' (880). 

(11) Papamma v. Appa Rau, 16 M 
184 (391); Shyama Cliaran v. Prafulla, 
19 C. W. N 882 (886). 

(12) Prosonna Kumar v. Srikantha, 40 
C. 173. 
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all rights in his natural family, it may then be a case in which, while the 
adoption remains invalid, the Court may hold a party estopped from show¬ 
ing its invalidity on the ground that it would he inequitable to permit him 
to show the contrary when he has by his own conduct induced another to 
alter his position to his disadvantage to which he can no longer be re¬ 
stored/ l3 > Such a case must, however, be brought within the principle 
stated in S. 115 of the Kvukncc Act < §§ 858-864). 


Customary A do pi i ons. 


60. (1) A Jain adoption requires no other ceremony 

Jain adoption. beyond that of the gift and its acceptance; 

(2) The Jain widow is entitled to make an adoption with¬ 
out the express or implied authority of her husband; 

(3) A person of any age, whether he is an orphan, or is 
married and has children of his own, and irrespective of his 
relationship to the adopter, is eligible for adoption. 

Synopsis. 

(1) Jain Ceremony (905). (907). 

\\2) Jain Adoption (906). (4) Adoption by Agarwal Manias 

(3) Conversion to I’aishmwism (908). 


905. Analogous Law.—The Jains acknowledge the authority of a 
. _ Digest of their laws contained in a work known 

am eremony. as t ] 1c “ l’b.idrabahu Samhit.i ” stated to have 

been compiled in the third century B.C., from which the following 
description of the ceremonies of adoption is extracted. But it does not 
preclude the Jains from adopting in the Dattak form (m);-— 


Bhadrabahu. —“ jy. Not Inning a son of their bodies, the parents should take 
a son in adoption, For the adopted son like a son of the body serves the paren s 
alfectionatcly. 


11 40. A sunless man or woman takes a son in adoption First lake a writing 
(deed) before witnesses ('nita/it), front the mother and father of the son to 
be taken in adoption. 


“41-42. Having the writing attested by one’s relations, and the people of brother¬ 
hood; having had it sealed by the King’s officers with the royal seal, they invite 
the men and women of their family and have music, dancing and singing alone 
with auspicious introductory prayer. 

“43. In a Jain temple they perform the auspicious ceremony of Dvarodghatan 
(opening the door) and other good deeds, (charity, etc.) and place a pitcher of 
Ghee, Svastic and instal the Guru (preceptor) before the image of the god. 

“ 44 - 45 - Having given the upper garment (wrapping cloth) and lower garment 
(loin cloth) for use in worship in the temple and having rung the sacred bell, they 
return to their house and distribute betel leaves and cocoanuts to the assembled 
men. Women should be presented first with salfron (for decorating the head) 
and red paint (for decorating the feet) and a bodice should then be presented to 
them. Having feasted, all the ceremonies of birth should he performed. 


(13) Vaithilingam v. Muruyuian , 37 M. (14) Gopimal v. Pamialal, 72 [. C. (L.) 
529. 4*4 
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“ aC. The father of the hoy should accept and keep the cap,(25) cocoantit and 
one, two, three or four coins presented to him by the members of the brotherhood 
and others. 

“47. When giving and taking has taken place according to these rites and 
ceremonies, then the hoy is said to he son of this man (the adoptive father) 

“ 48 And it is then alone that in works of state and trade tie son gets 
recognition and becomes entitled to land, villages, houses, and othei things. 

“40- And then he (the rd ; ted son) drains ownership and respect in tin- 
world, on this samskara (the birth ceremony being performed) and the mother 
and father are considered to he sonful" 

Members of the Jain community are to be found scattered all over 
Tmlia. As such, they have naturally assimilated local customs as regards 
the ceremonies and rituals of adoption. But as a rule the two cere¬ 
monies which this community everywhere regards as essential are, the 
giving and taking and the tying of the father’s turban on to the son-to-be. 
This is intended to symbolize the transfer of paternal authority from 
the one head to another. The ceremony of the giving and taking is, of 
course, indispensable in all adoptions, and these ceremonies are concluded 
with the distribution of cocoanuls and die other tokens of rejoicing. 

906. Jain Adoption. —Tt has already been seen that the Jains, 
though forming a sect of dissenters, are classed as Hindus (§§ 315 - 317 ). 
Hut though this important community, is nominally classed as Hindu, its 
law of adoption has, nevertheless, none of the religious associations of the 
orthodox faith; adoption in this case is a purely secular institution/' 5 
and signifies nothing more than the appointment of an heir/-’ 5 

For instance, a Jain widow is entitled to adopt without any authority, 
express or implied, of her husband/ 3 ' And as regards the adopted son, 
she is free to adopt even one who is married, and has children of his own.bJ 
The Jains are subject to no prohibition as regards the relationship of the 
adoptee/* 5 being free to adopt a sister’s son/ 65 a daughter’s son/* 5 or the 
husband’s brother/* 5 and there seems no objection to the adoption of even 
an orphan, if permitted by local usage/ 45 And even as regards the 

(as) Mukut —lit, Crown; here il means (4) Pudmaioomari v. Court of Wards, 
“Cap.” 8 C. 302 P C , Ashrafi Kumcar v Rup- 

(1) Ashrafi Kuuwar v. Rupcliand, so < hand, 30 A. 197 O A Rupchand v. 

A. 197 O. A. Rupcliand v Jambu Prasad, Jambu Prasad. 32 A 247 P. C Hasan Ali 

32 A. 247 P. C. v Naga Mai, r A 288; Jamuna Bai v. 

(2) Bhagvuan lias v. Rapnul, 10 B II Juhar Mai, 5(1 T C. (N ) 81. 

C R. 2\\ (262) Ashrafi Kumear v. Rup- (5) Sheo Singh v. Pakho, 1 A 688 P. 

chand, 30 A 197 <> Pupchand v. C.; JIassan Ali v. Nagamal, 1 A. 288; 
Jambu Prasad, 32 A. 247 P. t Lakhmichand v. Gat to Bai, 8 A. 319; 

(3) Bhadrabahu Samhita (J. L. Jain) Ashrafi Kuar v Rape hand, 30 A. 127 O. 

pp. 40, 41; Gobindan v. C amah chand, A Rupthand v Jambu Prasad, 30 A 127 
(1833) S. I). A. B. 276; Sheo Singh v O A. Rupihand v. Jambu Prasad, 32 A. 

Pakho, 6 N. \V. P. H. C. R. 382; O A. 247 P C. 

1 A. 688 P C.; Ashrafi Kumcar \. Rup- (6) Nassau Ali \ Nagamal, 1 A. 288; 
chand, 30 A. 197 C). A. Rupchand v Lakhmichand v. Gallo. 8 A 319 
Jambu Prasad, 32 A. 247 P. C.; Sheo (7) Sheo Singh v Pakho, 6 N. W. P. 

Kuar v. Jeoraj, 25 C. W. N. 273 P. C. H C R. 382; O. A. 7 A. 688 (704) P. 

affirming O. A. Jeora) v. Sheo Kuar, 66 C. 

I. C. (N.) 65; Manikchand v Jagat Sat- (8) Nanakchand v. Munnalal, (1909) 
tani, 17 C. 518; contra in Bobbaldi v. P. R. 95- 

Eramma, SO M. 228 (held, custom must (9) Parshotam v. Verne hand, 45 B. 751. 
be proved; but, submitted, it is notorious), 
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ceremony of giving and taking, it has been held Mint if this is not possible, 
it would suffice, if there is such symbolical delivery, as is sufficient to 
indicate the change of status,* 10 * which may be effected by the mere tying 
of a turban round the head of the person to be adopted, in the presence of 
the punchas and the 'mvited giicsls.* 11 * Tint this does not mean that there 
should be no giving and taking, which still remains the indispensable 
ceremony in this, as in all other, adoptions.* 12 * 

907. A Jain retains his custom of adoption even upon his conversion 
to Vaishnavism,*' 1 * and the same custom applies equally to Tains of all 
sects whether Agarwal, Churhval, Khandewal or Oswal.* 14 * Tint in 
Bombay, the Hindu rule that the husband’s power of adoption cannot he 
delegated to any one else except his widoiv, holds good.* 1 ®* And the ru'e 
that, as between two or more co-widows, the right to adopt belongs to the 
senior widow, applies equally everywhere to them.*’ 6 * 

908. Agarwals. —The Agarwal Banias would also seem to treat an 
affiliation as adoption. Such was held to be the case in the case of the 
Agarwal Banias of Zira in the Punjab in which the adoption of an 
orphan and a married man was upheld on the ground that the caste was, 
as regards adoption, not subject to Hindu Law, and that an unequivocal 
declaration by the adopting father that a boy had been adopted, and the 
subsequent treatment of that boy as the adopted son, sufficed to con¬ 
stitute a valid adoption. <‘ 7 * 

61. (1) The husband or the wife may adopt a Kritrim 

. . son to himself or herself either jointly or 

ntrim a option. se p ara tely in accordance with the following 
rules:— 

(a) The adopter must have no son. grandson or great- 

grandson living at the time of adoption; 

(b) The adoptee may he adult and married; 

(0 Both the adoptee and his parents must consent to the 
adoption; 

(d) The husband or the wife may adopt jointly, or they 
may each adopt a separate son; 


(io) <Hteo Kuar v Jcoraj >5 C W. N 
273 P C affirming O. \ tcorai v Shco 
Kuar, 66 I. (\ (N ' 6s 
^ (11) Dhanrai v Sont Rat, 52 (' .1X2 P. 


(12) Janmnabai v Juannal. s6 l C. 

(N.) 8j ; Shea Kuar v Jcoraj, 25 ( \\ 

N 273 P. C. affirming (). A Jcoraj \ 
Shco Knar, 66 F. C (N ) (>5 

(13) Manikchand v Jagat Sattani, 17 C. 
518. 

(14) Hamath Pershad v. Maudit Oats, 
27 C. 379; Manikchand v Jagat Saltani, 


17 C. 518; Shco Singh v. Dakho, 1 A. 
688 P C.; Gorind Nath v. Gulal, 5 S. D 
A B 276. 

(15) Bhaqroan Das v. Romul, to B. H. 
C. R. 241; Amava v. Mahadganda, 22 B. 
416 

(16) Ashrafi Kumear v. Rupchand, 30 
A. 297, O. A. Rupchand v. Jambu Per¬ 
shad, 32 A. 147 P. C. 

(17) Chintan Lai v. Harichand, 40 C. 
879 PC; Dhomraj v. Soni Bai, 30 C. W. 
N. 601 P. C.; (1925) P. C. 118. 
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( e ) The son so adopted is the son of the adopter, even if 
she be the wife or the widow; 

• (/) The wife or the widow may adopt a son in her own 
right, and without the assent of her husband or 
his kinsmen; 

(g) Any relation, or a stranger may be so adopted; 

( 2 ) Such an adoption can only be made in the Mithila Pro¬ 
vince and the districts adjoining it. in the Punjab, and else¬ 
where if permitted by custom. 

Illustration 

si is the father of B B adopts A as his Krilrim soil. The adoption is valid 

909. Analogous Law.— “ Kritrim ” ( 'P means “ artificial ” “ ficti - 
tiotis.” “ acquired and not natural,” and a Krilrim son is therefore, an 
artificial or an adopted son. and is one of the twelve kinds of sons once 
recognized by Hindu Law (§ 95). Formerly, he was a grown-up man 
adopted without the consent of his natural parents. The Kritrim. or a son 
made, was one destitute of his parents, but capable of discriminating 
between right and wrong, who was attracted by another’s wealth and 
accepted his proposal to be his son. As such, a Kritrim is scarcely dis¬ 
tinguished from another classic son, the Svayamdatt, or the son self-given, 
since they were both orphans, and the only difference between them was 
that in the one case the proposal to adopt proceeded from the adopter, in 
the other from the adoptee. Hut the Svayamdatt son is now obsolete/ 1 * 0 
and the Kritrim has become confined to the narrow limits of Mithila, 
and certain localities in the Punjab. Another son, the Krecta, one acquir¬ 
ed by purchase, has entirely fallen into disfavour as savouring of slavery/ 1,0 

910. There remains only the Kritrim son, and the sphere of his 
influence is. as already stated, limited, but the rules governing him are 
simple, and are those enumerated in the section, which is drawn from the 
undernoted authorities/'* 0 In this lespeet. usage has overriden the 
Shastras which fettered the u cation of a Kritrim with the same restrictions 
as applied to the Dattak soii/ J,) Put in his adoption the Kritrim has lost 


(17) Also called Krit for s'ort; to be 
distinguished from a Karla son, which 
means a Dattak son. 

(18) Basheliappa \. Shivlingappa. to 
B II. C. K. 268. 

(iq) F.shan Kishore v Ifurish Chunder, 
21 W R 381. 

(20) Cl. (1).—(1) Ooman Put v. 
Kunltia Sinyh, 3 B. S. R 192; 6 T. D (O. 
S.) 820 (828). 

Cl. (1) (fl ).—Ooman Put v. Kunhia 
Singh, (1822) 3 B. S. R. 192 (199), 6 T. b). 
(O. S.) 820 (826). 

Cl. (0 (b).—Ooman Put v. Kunhia 


Sinyh, 3 B S. R 19-2, hi D (O. S) 
820. 

Cl. (1) (r). —Choxedree Parmessur v 
Hunooman, 6 B S R 235 (19-2), 7 L 0 . 
(O S) 841; Luchmun Lall v Mohun 
Call. 16 W. R. 170- 

Cl (1) (</).—Collector of Tirhoot v 
Iluropershad, 7 W. R. 500. 

Cl. (1) (<’) & (.7 )—Choxodhree Pur- 
messur v. Hunooman, f> B. S. R. 235, 7 
I. n. (O. S.) 843. 

(21) Mil, T-n-15; Virmitroday, 177; 
Datt Mim.. V-41-SO; Vnad Ratnakar, 
(B. A S. Ed.). 541; Vivad C'hintamam, 
pp. 278-288, 
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his status, since, as will he presently seen he can no longer inherit to 
anyone except his adoptive father, though he is given the solatium of 
retaining his own right of mheiitnnre in his natural family. 

911 . A question arises whether in Mithila. where the practice prevails 

the Kritrim has superseded the Dattak, or it merely supplements it. Tt 
would seem that a Mithila woman has no riirht to adopt in the usual form 
even with the previous sanction of her husband,* 2I > and while there 

appear no reasons whv a man mav not make a Dattak adoption in 

Mithila,* 22 * the simplicity of the Kritrim has probably made the regular 
adoption a weak competitor. 

912 . But a Kritrim son must not be supposed to be a secular adop¬ 

tion, since he is adopted to perform the obsequies of his adoptive parents, 
and suffers from the si., of omitting lhem,* 2 ° although no ceremony is 

required to make a Krittim. All that the adopter need say or imply is, 

“ Be thou my son,” to which Ihe Kritrim replies, “ T am become son.”* 2 ° 
And there is no prohibition of any kind as to the relationship. Even a 
father or brother may be so adopted.*-- 0 The only essential qualification 
is that the adopter and the adoptee must be of the same caste.* 0 

913 . A Maithil widow has no power of adoption to her husband with 
or without his •.onv.nt. Ain authority given by him will not, therefore, 
confer on her any power of adoption as it would be illegal. 

She can, however, adopt a bov to herself. But as already stated the 
son so adopted becomes her own son and not the son of her husband. He 
has no right to inherit her husband’s estate, and a fortiori has no right of 
collateral succession. 

Even where the father adopts him in the Kritrim and not in the 
Dattak form, it merely creates a personal relationship between him and 
his adoptive father and the adopted son succeeds only to his estate.* 0 


62. A Kritrim adoption is subject to the following 1 inci- 

Incidents of a •_ 

ritrim adoption. items. 


(1) The adoption is concluded by contract, no ceremony 

being necessary; 

( 2 ) There is no restriction as to the qualification of the 

adoptee except that he should be of the same caste 
as the adopter; 


(21) l Macnaghten’s H T., QS-ioo; 
Vivad ('hint, 74 75: Chandrcdwar \. 
Bishethwar, 5 Pat. 7.17 (74(1) 

(22) Chand res hwar \ Hisheshioar, 5 
Pat. 737 (746, 747)- 

(23) Ooman Dut v Ktinhia Singh, 3 
B. S. R. 192, 6 I. C. (O. S.) 820 (823) ' 

(24) lb, i>. 824 

(25) lb., 825; contra in Punject Singh 
V. Narain Singh, 2 B. S. K. 315 (316), 


fi I C. (O. S.) 597 (598) (An cider 
brother cannot be adopted, but the au¬ 
thority cited in Datt. Mini which states 
the general law). 

(1) Purmessur v. Hunooman Chow- 
dhree, 6 B. S. R. 234, 7 I. C. (O. S.) 
H 43 ( 85 ?). 

(2) Jiwan Mai v. Jamna Das, (iqm) 
P. I,. R 67, 10 I. C. 822. 
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( 3 ) For the purpose of marriage his Sapimla relation¬ 

ship in the family of his adopter extends only to 
three degrees 00 ; 

( 4 ) He docs not assume the surname of his adoptive 

father. 


Synopsis. 


( 1 ) History of Kritrim Adop¬ 

tion' ( 914 - 015 '). 

( 2 ) Ceremonies Necessary 

(916 V 

O') Incidents of Kritrim Adop¬ 
tion ( 917 ). 

( 4 ) WidMay Adopt ( 918 ). 


t 5 ) Relationship Personal 

( 919 ). 

(6) Adoption Completed by 

Contract ( 920 ). 

( 7 ) Age and Relationship Im¬ 

material ( 921 ). 


914. Analogous Law. —The Kritrim *-'-> son of old was a recognized 
subsidiary son like the “ Swnvamdatt " or “ self-given ” son, from whom 
he was scarcely distinguishable except (hat the Kritrim was an orphan and 
was hired by (he wealth of his adopter to accept his proposal to become 
his son, while a Swayamdatt was one who. being abandoned by his 
parents, did the same, lloth these sons have long since become obsolete: 
and the Kritrim son whose adoption is recognized in Tirhut is quite a 
modern institution engrafted on the old texts and said to (low from the 
absolute incompetency of a widow to adopt to her deceased husband. 113) 
"The practice (says Mr. C'olebrooke) of adopting sons given by their 
parents was there abolished by Shridutt and T’ratihast, although the 
latter had been himself adopted in (hat manner. Their motive was lest 
a child already recognized in one family, being again registered in an¬ 
other, a confusion of families should thence ensue.’ ,(,4) 


915. The Dattak adoption's) having thus become obsolete, a substitute 
had to be found, and it is thus justified by Vachaspati Misra/ l<| ) an author of 
paramount authority in the Mithila country, in his Ihoaita Nirnai as 
follows:—■ 

“ Tts purpose, fo.* the man that he may lie excluded from the hell denominated 
‘put’; for the woman, that some one may exist, capable of performing her right 
of Sapindai, or association with departed ancestors. Should indhiduals, capable of 
promoting these objects exist, a son must not he adopted.”(*?) 

The right of the widow to adopt a son of her own is justified on 
the ground that he is necessary for the performance of her Sapindi Karan 
or the rite of association with departed ancestors, the observance of which 


(11) Suth Note, p. 162 

(12) Skt. Vrit, Madi; a son made 

(13) Datt Mim., 1-16 (Suth), 4. 

(14) Mr. Sutherland questions the cor¬ 
rectness of Mr. ( olebrooke’s statement.— 
See Note 15 to his Datt. Mim. (Suth.) 
pp. 160, 161. 

(15) Nnnd Ram v. Kashee Pande, 3 
lien g. S. R. 310, 6 I. 1>. (O. S.) 


It is still permissible; Chandreshwar v. 
liislienear. 5 Pat. 777. 

(lb) 2 W. Macn. H. I.., Case 26, pj>. 
173, >74, ii* which the Pandits hold the 
Kritrim adoption to be “ in consonance 
to the doctrines of the learned Vachaspati 
Misra and others, whose works arc cur¬ 
rent in Mithila.” 

(17) Suth Note 5 to Datt. Man., pp 
156, 157. 


H. C.-31 



482 


TTTF. HINDU CODE 


[S. 62. 


on the 11th day from her death exempts the other relatives, who are un¬ 
able to celebrate such ceremony, from observing in her honour (as otherwise 
they would have to do) twelve monthly funeral repasts.” 

916. The ceremony of Kritrim (vulgarly called Karta) putra is thus 
_ described by Rudradhar in his Stidhvivck, a treatise 

eremony. on fcrifrim adoption: “At an auspicious time, the 

adopter of a son, having bathed, addressing the person to he adopted, who 
has bathed, and to whom he has given some acceptable chattel sa\s, ' I’.e 
my son.’ Tie replies, ‘ T am become vour son.’ This giving some chattel 
to him arises merely from custom. Tt is not necessary to the adoption. 
The assent of both parties is only requisite, and a set form of speech 
is not essential. 


917. Incidents of Kritrim Adoption.—There can be no adoption in 
any but the Kritrim form in Mithila. The leading features of this adop¬ 
tion present such a striking contrast with the orthodox Dattah adoption 
in vogue in the rest of the country, that it is apt to be looked upon as no 
adoption at all, but a kind of affiliation which persists everywhere in spite 
of the law against it. 


918. The first essential feature of Kritrim adoption is that the 


Widow may Adopt. 


Hindu widow may adopt a son to herself with or 


without the consent of her husband, but in either 
case, she can only adopt to herself and in no case does her adoptee suc¬ 
ceed to any but her exclusive property. The consent of the husband does 
not make his wife’s adoptee his own. Similarly, the husband may adopt 
a son to himself, and in that case he remains his own son, the relationship 
so created being in such case personal to the contracting parties< iy) : the 
son so adopted will not be considered the grandson of his adopter’s father, 
nor will his own son be considered as the grandson of his adopter. 

919. No relationship obtains between the Kritrim son and the father 
Relationship Per- t * ie Copter, from which it may be inferred that 

•onal n * such af l°P tc( i son > s ”ot entitled to inherit to him, 

and a fortiori to his adopter’s collaterals. The adop¬ 
tee is not considered a member of the adopter’s family. He does not 
assume the surname of his adopter, or forfeit his claim to his own 
family/ 2 ") 


920l No ceremonies are necessary to complete this adoption which is 
Adoption Complet- completed by contract, the adopter agreeing to take 
ed by Contract. thc adoptee and the latter offering himself in 

adoption/ 21 ) Tf he is a minor and cannot give 
himself away, then the consent of his parents is necessary/ 22 ) 


(18) Sutherland's Note 16 to Datt 
Mini, p. 161. 

(iq) Srcnarain v. Lallut Narain, 2 
Bcng. S. R. 29, f> I. I) (O. S.) 380 (381); 
Collector of Tirhut v. Iluropcrshad, 7 W. 
R. 500; Shiboo Koerce v Jogun Singh, 8 


(20) lb, p. 158. 

(21) 1 W. Macn. H. L„ p. 83; Luch- 
mun v. Mohunloll, 16 W. R. 179 (180). 

(22) 2 VV. Macn. TT. L., Case 16, pp. 

173 . 174 - ’ 
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921. There is no restriction on account of age.(-3) or the previous 
marriage/ 24 ' or relationship of the candidate for 
Kritrim adoption the only condition necessary be- 
ing that the adopter and the adoptee must belong to 
the same caste; otherwise, his previous marriage, or the fact that he is 
the only son or the sister’s (2S> or daughter’s son of the adopter is no 
obstacle in the way of his eligibility. I11 fact, according to the Dwait't 
Parishisth of Keshab Misra a man is free to adopt his own brother and even 
his own father/') and this is not merely a Pandit's fancy for, he savs: 
“ When a father, a brother, or the like has been adopted as a son. the 
invocation to the adopter at solemn obsequies is b\ his new relation of 
father, not by that of son or brother.” f-> 


63. A Kritrim son becomes entitled to the following rights 
in consequence of his adoption:— 

Rights of Kritrim 

•on, ( 1 ) He succeeds both to hi^ father and 

the adopter; 

( 2 ) He acquires no relationship with his adopter’s father; 


( 3 ) Tie does not succeed to his adopter’s collaterals; 

( 4 ) Tf adopted by the wife or the widow, he succeeds to her 
exclusive property having no right in her husband’s estate. 

922. Analogous Law. —All the incidents enumerated in the section 
and supported hy authorities.llow from the fact that this form of adop¬ 
tion creates only a personal relationship between the contracting parties. 
A Kritrim, like -a Dvamusfiyayatt, is really a son of two fathers. When 
he contracts himself to be the son of his adopter, he does not cease to 
belong to his natural family, in which be continues to enjoy bis ordinary 
rights. And being the son of two fathers, he inherits to both and is 
entitled to perform the obsequies of both his natural and adoptive parents. 
Rut his relationship is personal to his adopter. Consequently he acquires 


(2.5) Goman Put v Kunhia. 3 Bcug S 
R. 102, 6 11 ). (O S ) 820; Shtbkoree v 
Jooyun S R 155 (158) 

(24) Goman Gut \ Kunhia, 3 Bcng S 

R. 192 (199), 6 T. D (O S) Hoo (82s). 
1 W. Macn ]> 64. The fact that a man 
may adopt his mvn father shows lh;>' 
age, relationship and marriage arc equally 
immaterial 

(25) Purmessur v. Ilunoomaii, 6 Bcng 

S. R. 235. 7 I. I) (O. S.) 843. 

(1) 1 W. Macn H. L, p 64; Goman 
Gut v. Kunhia, 3 Bcng S R. 192 (199), 
6 1 . D (O S.) 820 (825). In Ruujeei 
Sinyh v Ghhya Narain, 2 Bcng. S. R 
315, 6 I. IX (O S) 507, the Pandit in 
the Mithila case erroneously relying on 
Boudhyayan opined against the adoption 
of an elder brother. The case being an 
adoption recognized by law, and not 
merely an affiliation extant in spite of the 


law, a Kritrim adoption once completed is 
as irrevocable as any other adoption 

(2) Cited in Goman Gut v Kunhia, 3 
Bong. S R 192 (199), 6 I I) (0 S.) 
820 (82s). 

(3) Cl (1)—I Macnaghtcn’s Hindu 
Law, Ch VI, 76; Collector of Tirhoot v. 
fturo Pershad, 7 \V. R. 500; Andalc v. 
Set rotary of State, 3 M L J 242 

Cl (?) —Juswant Sinyh v. Goolcechand, 
25 W R. 255 (2=58) ; cf. Mela Sinyh v. 
Gurdas. 3 L 362 F. B. 

Cl (3).— Poolee Sinyh v Pussunt, 8 \V. 
R. 155 : -S'ree Narain v Bhya fha. i S R. 
B. 29; 6 I D. (O. S.) 380; Pail Nath v. 
Shamhoo, (1908) P. L. R. 113. 

Cl (4). —Sree Narain v. Bhya Jha, 2 S. 
R. B. 29 ( 34 ), f> I- D- (O S.) 380 (384) ; 
Collector of Tirhoot v Ifuro Per shad, 7 
W R. 500; Bootee Sinyh v. Putsunt, 8 \V. 
R. 155 (Authorities reviewed), 
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no right of inheritance to the adopter’s father, wife or husband, - 3 even 
though the latter may have permitted the adoption. ( * 4) 1 he case is, of 
course, different where they jointly make the adoption, in which case he 
stands in the relation of son to both, and is heir to the estate of both. 23 

64. Nothing in this chapter shall he deemed to invalidate 
Saving of other an adoption otherwise authorised by custom. 

adoptions. 

Synopsis. 


(1) /Analogous Law (923). 

(2) Adoption of Daughters and 

of Sons-in-hrw (924). 

» (3) Local J’ariatious (925-927). 
(4) Adoption of a Daughter 
(928). 


(5) IVatom Adoption (929). 
ib) Kritrim Adoption (930- 
931). 

(7) Burmese Adoption (932). 
tX) Parsi Adoption (933). 


923. Analogous Law.— \doption is an ancient institution not 
merely confined to the Hindus (§ 14). As such, it still survives amongst 
the various races as a part of their curiomarv law. and, as such, it is still 
practised by the Hindu converts to Mahomedanism in the Punjab and 
elsewhere.Pul Mahomcdan I aw, as such, recognizes no adoption, and 
consequently, apart from custom, an adoption, if made in fact, carries with 
it no right of inheritance/-') 


The Parsis < 3) and the lUirmese Puddhists still retain their institutions 
of adoption, the former being more allied to the Dattak, while the latter 
is merely an affiliation of a child of either sex/-*) 


Hut both these instances are those of adoptions by non-Hindus 
not subject to Hindu Law. They have been here mentioned, as adoption is 
now essentially .1 Hindu institution, and in their case, as in the case of 
Hindu converts, it is the prototype of their present-day customs Apart 
from them, however, custom has varied the normal incidents of adoption 
in the case of Jains and the residents of Mithila, while in Southern India 
it has taken the form of Illatom adoption or the adoption of a son-in law; 
and elsewhere, especially amongst the dancing women, the adoption of a 
daughter has become customary 


924. The custom of the adoption of daughters by dancing girls has 
long been customary in India and is recognized 
ter* «nd°of 0 Soarin'- Hindu Law - The fact that the girls so adopted 

Law. are brought up to a life of prostitution does not 

appear to have stood in the way of legalizing the 


(23) Collector of Tirlioot v lluro 
Pershad, 7 W. R 500; Boolee Singh v. 
Bussunt, 8 W. R. 155 

(24) Srecnaravan v. Bhva Jha. 2 S 
R. B. 2Q. 6 I n. (O S.) 380. 

(25) Srecnaravan v Bhva Jha, 2 S R. 
B. 29 (. 34 ), 6 I.'D (O. S.) 380 (384) 

(1) Mhd Umar Khan v. M Niasuddin, 
30 C. 418 (432) P. C.; P.lahya v. Kanha, 
(1871) P. R. No. 12; Abdulla v. Sunda, 


n I C (Ajmcrc) 670; Maehh Bai v 
Itirbai, 33 B. 2(4. 

(2) Mhd Umar Khan v. M. Niasuddin, 
39 C. 418 (432) P. C. 

(3) Uemabaee v. Punicabhaee, 5 W R. 
102 P. C.; Jehangir \. Kaikhusru, 13 Bom 
I. R. 141. 

p Gale v. Ma Sq Yi, 32 C. 219 
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custom.As far back as 1864 Holloway, J., follower! the rule laid down 
by Sir Thomas Strange that a dancing girl could adopt a daughter/-') and 
in the earlier cases in which she was held entitled to succeed to her 
mother,<«> he said: “Precedents not indeed numerous but uniform, 

have recognized rights of property and of inheritance between the pros 
titute and her offspring.” hie went on to hold that the gain, of a prosti¬ 
tute were gains of her “ Science,” and so constituted her self-acquisition, 
if she had not learnt dancing at the expense of her family/-**) The 
ethical objection was no doubt raised, but it was met with the reply that 
prostitution was recognized and regulated by Hindu Law/-'" The 
adoption of the lllatom son-in-law in Madrasis) and amongst the Maho- 
medan agricultural classes of the Punjab is equally validated by custom, 
though in that case the adoption is virtually an appointment of the heir, 
which need not be attended by any ceremom/' 1 Such qu.isi-adoptions are 
customary in the Punjab; but their effect "is to create a pureh personal 
relationship resembling the Kritrim form of adoption, with the result that 
it does not affect any one beyond the immediate parties concerned. The 
appointed heir docs not succeed as the grandson ot the appoinler’s father, 
nor his son as the grandson of the appointer, unless, of course, there is a 
special esutom to this effect <■*> 

925. Local Variations. —Hindus, otherwise subject to the orthodox 
law of adoption, arc found to have adopted local variations which relate 
to (a) the relationship created by adoption; (b) removal of the A iyoy 
and other restrictions as to the previous relationship of the adoptee, Ins 
age and marriage; (c) the ceremonies; ( d) and the rights created by the 
adoption. As to {a), custom has restored the adoption of daughter and 
legalised that of a son-in-law; as to (b), custom has removed the orthodox 
restrictions against the adoption of the sister's and the daughter's son, 
that of a married man and one whose ceremony of Upnuyan has been per¬ 
formed; as to (c), custom has dispensed with all ceremonies except only 
that of the giving and taking, and even that has been held to be m some 
cases nnnecessar) , as to (d), the local variations, ordinarily, limn the rights 
seated by adoptions to those personal between the adopter and 
adoptee, the latter being ineligible to lineal or collateral succession. But 
amongst the Jains, though the restrictions have been removed, the adoptee 
retains all the rights of a Datiuk son. And yet they differ even upon the 
essential ceremony of the giving and taking. The adoption of a chela 
amongst (iharbari (householder) ( rosoi’is as an alternative to the Dattak 
adoption is customary/*) while the adoption of a son-in-law is customary 
doUi in eerlain districts of the Madras Presidency (§ 927), and in the 


(20) Vcnku v. Alahalinga, u M. 393 
(30)- 

(21) Manual, §§ 98, 99. 

(22) Tara Maitee v. .Wotee, 7 S. D. A. 
K. 273; Strange, Manual, § 363. 

(23) Chalakonda v. Chalakonda, 2 M. 
H. C. R. 56, 75, 77- 

(24) lb., explained in Venku v. Maha- 
lingo 11 M. 393 (396, 397)- 

(25) Nollurt v. Kamcpalli, 42 M. 805 
P. C.; Clicmltamma v. Sv.bbaya, 9 M. 114 


(116) ; Gangayya v. Alahalakshmi, 10 M. 
90 (92). 

(1) Unto v. Nttr Muhammad, (1878; 
1’. R. 70; Jevea v. Kami liuksh, (18781 
1>. R. 80; Najibulla v. Nadir, (1881) P. 
R. 120; Ghulam Hussain v. Fattch, (1884) 
P. R. 102; Nias .lit \ 

(1882) P. R. 109. 

( 2 ) Mela Singh \ 

(1) llarigir v. Anand liharti, (19-5) P- 
C. 127, 88 1. C. 343, L - K - 12 7- 


Ahmad Lhn, 
. Gurdas, 3 L- 362 I' - 
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Punjab amongst Mahomedan converts. The former, known as Illatoui, 
will be more fully dealt with in the sequel. A son-in-law so adopted takes 
the place of a son for inheritance from the adopter; but otherwise he does 
not acquire any right of lineal or collateral succession. The adoption of 
daughter was anciently customary but has now become obsolete, and re¬ 
mains only extant with the unfortunate class of women popularly known 
as the dancing girls (§ 928). Custom has broadened the base of no other 
relationship by adoption. 

926. As regards the ceremonies, apart from those superseded by 
customs, the general tendency is to reduce them to the modicum 
of simplicity, so much so that even the giving and taking is at times held 
to be unnecessary. This ceremony was absent in the case of the Agarwal 
llamas of Zira (Punjab), amongst whom an unequivocal declaration of 
adoption, followed by the treatment ol that boy as an adopted son, was 
held to suffice to constitute a valid adoption/ 1 * * These Agarwals may 
have been Jains, but the same rule is said to apply to the Brahmins and 
Khatris of the Punjab/- 1 * In fact, the non-observance of the usual custom 
does not vitiate any adoption in the Punjab/ 3 4 * and amongst Jats<«* and 
Lohars/ 5 (б) 7 * any person, regardless of kinship and age, might be adopted by 
a mere expression of an intention accompanied by treatment/'’* but the 
relationship so created is merely personal and entitles the adopted son to 
succeed onl> to the estate of his adoptive father/?* Many of the Punjab 
tribes, c.y., the Jats, retain the option of adopting in the Dattak form, 
which gives the son the unfettered right of lineal and collateral succession, 
or in the customary form, when the relationship it creates is merely per¬ 
sonal and limited to the adopter/ 8 * 

927. But while there is a considerable laxity regarding the re¬ 
quisite ceremony constituting adoption amongst the various tribes in the 
Punjab, there are tribes, such as the Hindu Kajputs of Laddu gotta 
inhabiting the Una tehsil of Hoshiarpur/ 9 * amongst whom adoption itself 
is forbidden, and i similar custom was set up as applicable to the Chanda- 
sarna Gameti Garasias of the Bombay Presidency/ 10 * 

So again, in the Punjab/ 11 * and elsewhere/'-'* the adoption of the 
sisterV' 3 * and daughter’s son (M * is legalized by tribal customs, and in the 
Punjab, its legality is even presumed/ 15 * 


(i) Chiinan Lai v. I lari Chaiid, 40 
K79 («**, 890) P. C. 

(а) lb, p. 885. 

(3) Ichnu v. Saudagar, (1894) P. It. 
No. 138; Kharak Singh v. Rupa Singh, 
(1883) P. R. No. 96 

(4) Jcram v. Manphal, (1892) P. R. 
No. 4. 

(5) Chanda v. Akbar, (1909) P. R. No. 
49, 2 I. C 91. 

(б) Gurbacha v. Bujha, (1911) P. L. K. 
99. 

(7) Jrwan Mai v. Jamna Das, (1911) 
P. L. R. 67; Bhuggat Singh v. Boodho, 
(1867) P. R. No. 51. 

(8) Bhaywan Singh v. Gurdial Singh, 

(1906) P. L. R. 80. 


(9) Btshcit Singh v. Amir Chaiid. 
(1894* P. R. No. 13. 

(10) Vcrabhai v. Iliraba, 27 B. 492 P. C. 
(u) Lain v. h'atteh Singh (1899) P. R. 

No. 18. 

(12) Chainsukh v. Parbati, 14 A. 53. 

(13) Mooisuddce v. Lajwantee, (1867) 
P. R. No. 24; Mya Das v. Sazv Un, (1867) 
P. R. No. 83; llarri Singh v. Gulaba, 
(1874) P. K. No. 50. 

(14) llarri Singh v. Gulaba, (1874) P. 
R. No. 50; Ilira v. Dharmo, (1872) P. R. 
No. 26; Dhami Ram v. Man Kour (1873) 
P. R. No. 13. 

(15) Mangat v. Sthan, (1881) P. R. No. 
06 ; JJoshnaqi v. Jaitnal Singh, (1881) P. 
R. No. 57. 
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From all this it will be seen that there is not a single rule of an 
orthodox adoption, which may not be, and has not been, varied by tribal 
and local customs. But it is doubtful it a mere family custom would 
suffice to defeat the general law. 


928. ft has already been seen (§ 634 ) that the Stnrihs favour the 
adoption of a daughter on the same ground of rdl- 
Adoption of a gious efficacy. Fven Nand I J amlit ( 1 commends it 

Daughter. on the grounds that it is conducive to a dual spiri¬ 

tual benefit derived from the gift of a daughtei in 
marriage/’) and from a daughter’s son/-*) and the necessity of having 
children of both sexes to save one from the torments of hell/*) Conse¬ 
quently, in some old cases such adoptions were up-held/ f,) and the Pandits, 
who were consulted by the Sadar Court, supported their view' in favour 
of such adoptions by citing a considerable body of authorities/*) And 
this custom was in keeping with that in vogue with the other branches 
of the Aryan race/ 2 3 4 5 6 7 8 ) But though possessing ample sacred authority 
in support of the custom, it does not appear to have been ever popular 
w'ith the Hindus and in course of time it fell into desuetude, till it now 
survives only in the case of women of an unfortunate class who are suffer¬ 
ed to take daughters in adoption. But the present tendency of the law 
is to discourage such adoption. In Bombay, the Court refused to uphold 
such an adoption by a Brahmin, holding it to be opposed to Mayukh/’) 
and the Madras Court has held it equally inapplicable to a family man/ 10 ) 
while even as regards prostitutes and dancing girls, the Courts differ as 
to the legality of their adoptions of daughters. Both in Calcutta and 
in some cases in Bombay, such adoptions are held illegal on the ground 
that an adoption by a woman can only be to her husband and as these 
adopters have no husbands, they cannot adopt to themselves/") But 
the Madras High Court upheld such adoptions as sanctioned by usage/ 12 ) 
though if their purpose be immoral, they cannot be tolerated/'*) And 
this view has also prevailed in some cases in Bombay/ 1 -*) 

929 No other relationship, except that of a son or of a daughter, can 
be ordinarily created by adoption. One cannot for 
lilatom Adoption. instance, adopt a person to be one’s grandson, great 
grandson, brother or a nephew. 


(2) “ The daughter given resembling 
Ihe legitimate daughter is a substitute for 
a son Halt Mini, VII-31 (Suth.) p 98. 
Nand Pandit supports his view by citing 
a considerable array of authorities 
favouring her adoption— See See. VII 
devoted to that topic. (Suth.) pp 91-100 

(3) Datl. Mim. (VII, § 1-16.) 

(4) lb, VII §§ 16, 17, 18. 

(5) lb., VI § 3. 

(6) Nn'iuab Ray v. l.huguitee 6 Beng. 
S. K. 4, 7 I. D. (O. S.) 669 (jcc autho¬ 
rities in support cited at pp. 675-678). 

(7) Printed at the end of Nowab Ray 
V. Bhuguttee, 6 Beng. S. R. 4, 7 I. D. 
(O. S.) 669, 675. 678. 

(8) See General Introduction, §§ 14, 15. 


(9) Ganga Bai v. Atlanta, 13 B. 690 

(10) Guddati v. Ganapati, 23 M. L. 

J. 493- 

(11) llancoiuer v. Ilancower, a 
Mor. Dig. 133; Narendra v. Duianalli, 36 
C. 824; Mathura v. Esu, 4 B- 545; Tara 
v. Nana, 14 B. 90 (92) ; Ihra v Rad ha 
37 B. 116. 

(12) Venkii v Mahalinga, 11 M. 393; 
Muttukamni v. Paramasami, 12 M 214; 
Sivasangu v. Minal, lb. s 77. 

(13) Kamaksln v. Ramasami 19 M. 
127; Kandaiya v. Chokkammal, 28 M. L. 
T. 106, 59 I. C. (M.) 214. . 

(14) Manjamma v. Seshagtn Rae so 

B . 491 (496). 
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The only deviation from this rule is the adoption of a son-in-law 
which has become rooted in the districts of Bellary, Cuddapah, Kurnool, 
Nellore, and the North and South Arcot Districts of the Madras Presi¬ 
dency/ 15 ) This is locally known as the custom of lllatom, and is quite 
independent of the adoption of a son, since its object is merely secular, 
and the rules of Hindu Law do not apply to it/ ,6) though such adoption 
is also ordinarily made by a person who has no son living at the time, 
though he may have any number of daughters/'?> But amongst certain 
families, such as those belonging to the Kumma and Reddi castes the exis¬ 
tence of a natural son to an undivided brother would appear to offer no 
obstacle to such adoption/ l8) and it does not prevent the subsequent 
adoption of a Dattak son/" 1 ' The lllatom son-in-law counts as a son, and 
has the same rights as the .1 uras son, sharing equally with him oil parti¬ 
tion. < J °) Among the Reddis or the Kapu caste of Nellore he is allowed 
even to continue his connection with his natural family being a preferen¬ 
tial heir to his natural father’s divided brother/-’ 15 while the members 
of his natural family continue their right of succession to him/- ,j) The 
illatum father-in-law may during his lifetime deal with the property as he 
chooses, and his sons have no right by birth in such property /-' 5) On 
his death it passes to his heirs in the .same wav as self-acquired property, 
Ihe hens of the adopter having no right to it/'" Wheie he lives with 
the adopted son there may be commensality but in the absence of custom, 
there cannot be any co-parccnership between the two and there is no 
right of survivorship/-' 55 The relationship of Hlatom commences as soon 
as a person is admitted into die family, with a view to marrying him to tht 
daughter of the taker though the marriage may take place after the latter/ 
death/') Since an lllatom adoption, though recognized, is based on custom, 
it follows that the claim founded on that relationship cannot be made 
good unless the relationship itself is strictly proved/-*) 

930. The simplified Kritrim which merely created a personal rela¬ 
tionship between the adopter .and adoptee has 
in^th«™Pbecome customary' both in the Punjab* 5 ) and 
Burma. UnJ * *" Burma*») where its incidents are mainly those of the 

Mithila Kritrim, vis., the adoptee becomes the sou 
ol' the adopter but can claim no relationship beyond him, and cannot suc- 


(15) Hanumantamma v. Rami, 4 M. 
27-i (28 3) 

(16) Nallun v. Kamcpalli, 42 M. 805 


(17) Hanumantamma v. Rami 4 M 
272 (283) ; contra in Nalluri v. Kamc¬ 
palli, 26 I. C. (M) 54 (the existence oi 
a natural son is no bar to tllalom adop¬ 
tion). 

(18) Nalluri v. Kamepalli, 42 M. B05 
(8x1, 812) P. C. 

(19) Chanchamma v. Subbaya, 9 \I. 
114 (115). 

(20) Hanumantamma v. Rami, 4 M 
272 (283); Chanchamma v. Subbaya, 9 
Ai. 114 (116). 

(21) Shivada v. Shivada, 6 M. 267. 


(22) Ralarami v. Peru, 6 M. 267; 
Ramkrishna v. Subbakka, 12 M 442. 

(23) Challa v. Challa. 7 M. H. C. R. 
25- 

(24) lb ; Ramkrishna v. Subbakka, 12 
M. 442 (444). 

(25) Chanchamma v. Subbaya, 9 M. 

114 (116). 

(1) Venkoyalapatli v. Nagendla, (igii) 
2 M. YV. N. 193, n I. C. 25; Vachoora 
v Vachoora, M. L. T. 113, 18 1. C f.98. 

(2) Pattya v. Venkamma, 17 M. L. T. 
353, 29 1. C. 54- 

(3) Raijnath v. Shamboo, (1908) P. 
\V. R. 53; Jiicanmal v. Jamna Das, (1913) 
P W. R. 232, 10 I. C. 822. 

(4) Mathwc v. Mashioe, (1910) 4 

Bur. L. K. 158, ix I. C. 776. 
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ceed to any one save his own adopter. He has no right of collateral suc¬ 
cession. Similar adoptions are practised by the Gayawal* 1 ** and the 
Nambudri Brahmins.* 1 ** 

931. In the Punjab, where the appointment of an heir is customary, it is 
held to create a purely personal relationship resembling the Kntrim form 
of adoption with the result that it does not affect any one beyond the 
parties thereto. The appointed heir does not succeed as the grandson ot 
the appointer’s father, nor his son as the grandson of die appointer, 
unless, of course, there is a special custom to this effect.* 16 * 

932. Burmese Adoption. —The Burmese Buddhist Law iccog- 
nizes the institution of adoption and presents some points in common 
and many points of contrast with the orthodox Dattak adoption, although 
the Kcitinia adoption is akin to the kritrim adoption from which it has 
borrowed the name. The Burmese Law permits of the adoption of a 
child of either sex,* 1 '* and with absolute or only a qualified right of inherit¬ 
ance.*’ 8 * A Burman may make such adoptions even though lie ntav have 
children of his own,*"** and the presence of his previously adopted children 
does not prevent him from making fresh adoptions. * i0 * 

No ceremonies are necessary to complete this adoption, but what is 
most insisted on is publicity. *■"* 

The Kcilima adoption, however, requires the consent of the child’s 
parents and taking him with the intention and on the footing that he 
shall inherit, *-’-’* while the A pat tit ha is merely a compassionate adoption 
of a foundling or a destitute orphan who possesses only a partial right 
of inheritance.*- 3 * But even an orphan may be made a Kcilima son. in 
which case his own consent is, of course essential/-’ 1 * 

An adopted son in Keitima from has the same right of inheritance 
as a natural son/-*) but may be disinherited under the Buddhist Law if 
he becomes an enemy of his adopter* 1 *—a salutary provision, the force ot 
which is recognized both in Madras*-* and Bombay, and elsewhere.* 3 * 


(14) Lachman v Kanhaya, 22 C. 609 P. 
C\ 

(15) Subrainanyan \. Paramaszcaram, 
11 M. no (124). 

(16) Mela SinyIt v. Gurudaz, 3 L. 3G2 
F. B. 

(17) Ma Me Gale v. Ma Sayi, 32 
219 (221) P C. 

(18) Tet Tun v. Ma Chain, 5 L. B. R 
216, 8 I. C. 978. 

(19) Ma Burk v. Ma Yin, (1872-9 2) 
L. B. R. 100. 

(20) Ma Shzce Yin v. Ma Since Nyuii 
11 I. C. 776. 

(21) Ma Vzvet v. Ma Me, 36 C. 978 P 
C.; Ma Gyi v. Maung 7 ha, 14 Bur. L. R 
IS; Mein Gale v. Ma Kin, (1872-9G) U. 
B. R.. Vol. II, 34. 

(22) Mating Tinge v. Maung Tun Pc, 


45 *'• 1 (P *') 

(23) Dhammathal, Bk 10, p. 305. Then 
sons amt daughters of another person, 
who shall he publicly taken and brought 
up in order or with ihc understanding 
that they should be made children to 
inherit, arc called Kritrim, that is to say, 
notoriously adopted, children; Ma 71 /c- 
Galc v. Ma Sayi, 32 C 219 P. C. 

(24) Tet Tun v. Ma Chain. 5 L. B. R. 
216, 8 I. C. 978. 

(25) Ma Tin Shire v. Maung Ka Gyt, 
(1897-1901) L. B. R. Vol. II, 142 

(1) Ma Yzeet v. Ma Me, 30 C 978 P. 
C. 

(2) Ma Mye Me v Maung Ba Ihtn, u 
Bur. L. R. ’240. 

(3) Vedammayaya v I'edanunal, 27 M. 
591^ Padammal v. Vcda»ayaya, 31 M. 100. 
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933. Pars! Adoption. —The Parsis who are Persian refugees in 
India have brought with them the ancient Aryan custom of adoption. 
Their adoption lacks the religious element of spiritual efficacy, though 
the adopted son has to perform the funeral ceremonies of his adoptive 
father to whom he inherits as a natural son. According to the evidence 
given in a case which was ultimately decided by the Privy Council/ 3 ') an 
adopted son may be either a " Dharm Putra,” or merely a “ Palak Putra.” 
in the case of the former, adoption is made in the presence of the priest 
who reads the “ Tundurasti ” or a benedictory prayer in the name of the 
person who claims to be the adopted sou. A declaration of his adoption 
is usually made on the third day after the decease of the adoptive father, 
though it is not indispensable and it is usual to take a writing, in the absence 
of which the adopted son is treated merely as a palak putra. 


{21) Homabaee v Pmieabrnaee. 5 W. i< ioz 



CHAPTER VI 


Minority and Guardianship. 


934. Topical Introduction.—The law of guardianship ^ .1 branch 
of the law of trusts^ and is based on the principle that infants being 
of immature intellect and imperfect discretion, and incapable 
of exercising anj civil right or performing civil duties, and their in¬ 
terests consequently require to be protected by the recognition an 1 
appointment of a guardian to their person or property, or botn. 

935. All laws recognize this incapacity and the necessity for pr 
tection. And all laws accept the parents as the natural guardians of their 
offspring. Of these, however, the father has an almost absolute right to 
the guardianship of his children of both sexes. This is the relic of his old 
patria potestas which enabled him to own, sell, or kill his own offspring. 
Hut this can only be by analogy for when the father exercised lus patria po¬ 
testas his minor children had no individual rights or property. The) were 
merely his chattels. Their individual rights are of latter growth. Conse¬ 
quently, the Hindu law-givers do not lerognize am absolute rights of guar¬ 
dianship in any one, the sovereign being entrusted with the guardianship 
of all minors,and entitled to appoint am person as their guardian. 
Hut nevertheless the parental power and authority was a fact which the 
Courts could not ignore, and following the broad analogy of their pristine 
rights, their claim to guardianship of their children was never contested. 
And as between them, the father, as the head of the family and its bread¬ 
winner, was held to possess an absolute right. But his present power, 
though nominally absolute, is limited by his capacity of which the Court 
as representative of the sovereign is the sole judge. Next to the father 
stands the mother. Other things being equal, she has .1 preferable claim 
and according to a decision, even a better claim for the guardianship of 
her minor daughter than the father A?) Hut as* will be presently seen, 
this was the exceptional case of a Kulm father with his numerous wives. 
In normal cases the Courts recognize the father’s right as stronger than 
that of any other relation, and in a competition between the father and 
the mother, the former starts with a clear advantage which the latter has 
to meet. Apart from the parents no other relation has any right in the 
same degree. Hindu Law, no doubt, favours the paternal over the 
maternal relations, and this is never left out of account. Hut the welfare 
and wishes of the minor are then accounted as of a greater moment. 

936. The law of guardianship is no>v codified in an Act, w which 
however, does not affect the personal law of the Hindus so far as it 
relates to the power of appointing a guardian, hut otherwise it controls his 
appointment. 


(4) Beaufort ( Duke ) v. Bcrty, 1 P. 
VVms. 703 (705); Mathew v. Brisc, 14 
Beav. 341 (345); ali/er—agency; Cave v. 
Mackenzie, 40 L. J. Ch. 5O4. 

(5) Maim, VllI-27; Dig., 574. 575. 
Ram Bunse v. Soobli Koonwaree, 7 W. 
R. 321 (325) ; Bunseedhur v. Bindcseree, 
10 M. I. A. 454; Besant v. Narayaniah, 


38 M. 807 (819) P C.j Jago v. Oodal, 4 
N. L. R. 20. 

(6) Mulhu Vcerappa v. Ponnuswami 
(1911) M. W. N. 5O1, 13 I. L\ (M.) 16 

(7) Modhoosoodun v. Jadub Chunder. 
3 VV. K. 194. 

(8) VII of 1890. 
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Of Minority. 

65 . (i) In matters relating to marriage, divorce, dower, 

A ... and adoption, a person attains the age of 
majority on completion of the sixteenth year: 
otherwise, except in the cases hereinafter provided, he attains it 
on completion of the eighteenth year. 

(2) Every minor of whose person or property a guardian 
has been appointed or declared under the Guardians and Wards 
Act, and every minor whose property is under the superintend¬ 
ence of a Court of Wards, attains his majority on completion of 
his twenty-first year. 

Synopsis. 

(1) Hindu Lazo of Majority (2) At/e of Majority for Hindus 
(938 J. (939). 

H) Mode if C id eolation (940). 

937. Analogous Law. —This section is a summary of the Hindu Law 
modifying and as codified by the Indian Majority Act. Clause (1) repro¬ 
duces the saving Clause (2) of the Act (,,) and states what is now regarded 
as the age of majority under Hindu Law. 

938. The saving clause in the Indian Majority Act was, of course, 
Hindu Law of inserted out of respect to the personal laws of the 

Majority. Hindus and Mahomedans, which it has been the 

policy of the Government to leave unmolested. The 
only textual rule to l>c found on the subject of Hindu majority is the 
following:— 


Manu.— “ The property of a student and of an infant, whether by descent or 
otherwise, let the King hold in his custody, until the owner shall have ended his 
studentship, or until his infancy shall have ceased in his sixteenth year.”0°) 

According to this rule the infancy of a minor “ceases in his sixteenth 
year.” But the phrase is vague and might mean either upon entering the 
sixteenth year,<"> or upon its completion,and there is authority for 
either view. When Manu enacted the rule, women were incapable of 
holding property or entering upon a course of studentship. 

No doubt a period has been prescribed for the termination of the 
age of studentship and infancy, but as has been pointed out before, that 


(9) IX of 1875. 

(10) Manu, VI 11-^7; IX-146, 190, 191. 
(n) 1 Dig. 293; 1 Dig 115; Dayabhag. 

\W-1-17-N0tc ; Datt. Mini., IV-47; 1 W. 
Macn. 103; 2 W. Macn., 220, 288 -Note; 
Lachman v. RupcUand, (1831) 5 13 S. D 
R. 136; Litckheenamitt v. Mudhoosoodun; 
(1853) B. S. D. A. 505; Sheebsunker \ 
Manakchundcr , (1859) B. S. D. A. 885. 
Uehomoyee v Juggessur, 1 VV. K. 75, 


Monsoor Alt v. Ramdayal , 3 W. R, 50; 
Cally churn v. Bunygobutty, 19 W. R. 
110; Moihoor v. Surcndra, 1 108. 

(12) i W. Macn. H. L., 103; 1 Str 
H. L., 72: 2 Sir. H. L., 76, 77, 80; 
Lachman v. Rupchand, 5 S. D. A. B. 136, 
Govind Nath v. Gulak hand, 5 B. S. R 
322; Shivji v. Data, 12 B. H. C. R. 281 
(290). 
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period is strictly speaking inapplicable to women who have been declared 
ineligible for religious studies, and whose perpetual dependence upon men 
is consistenlv insisted upon. 

These are the inherent defects of the Hindu system and failing "a 
direct rule, some limitation had to be fixed which the Courts have^ in 
several cases, fixed as stated in Clause fl) 

939. Clause (1) of this section is taken from Section 2, and Clause (2"! 

Hindu Age of is attracted from Section 3 of the Majority Act, 

Majority. which prescribes a uniform age of majority applicable 

to all minors including Hindus who are, however, 
declared exempt from that Act in matters affecting marriage, divorce. d« wti 
and adoption, thereby impliedly reserving to + hem for those purposes tin a 
own personal law of majority, if any. Now since the Majority Act applies 
to other cases including guardianship, it follows that a person mav be still 
a minor under the Majority Act and yet a major und'T his personal law 
and therefore, free to enter into the four excepted transactions, vi? , marriage, 
divorce, dower and adoption. Since the saving clause does not exempt 
guardianship and wills, it follows that a minor under the Act can neither 
make a will nor can he act as a guardian. Under Section 3 of the Majority 
Act the normal age of majority for everv person irrespective of nationality 
or religion is reached on completion of the eighteenth year, except (a) 
where before completion of that age a guardian is appointed or declared 
under the Guardians and Wards Act; or (b) the management of his estate 
is assumed by the Court of Wards, in which cases the age of majority is 
extended by another three years. Tt will be seen that this extended non¬ 
age does not continue where a guardian is appointed otherwise than by 
a Court of Justice. Consequently, where a guardian is appointed by the 
will of the father it does not extend that period, nor, of course, is it 
extended bv the existence of a natural guardian. This may sometimes 
lead to aw'kward results. Since a guardian may be younger than his 
ward, and while the former may be a major, the later may still be a 
minor. Tt has been held that if the guardian is “ appointed ” or “declared 
by the Court,’’ the period of majority is postponed even if the guardian 
should resign or cease to act. (, 3> Such appointment or declaration must 
be under Section 7 (1) of the Guardians and Wards Act.CA Where there¬ 
fore, the Court merely granted letters of administration to the dc facto 
guardian of a minor in respect of an estate under Section 13 of the Probate 
and Administration Act.Cs) or appoints merely a guardian ad Hi cm for the 
purpose of a suit, the period of majority is not postponed. 

940. In calculating the age of minor, the day on which a person is 

Mode of Calcula- born and the day on which he completes his eigh- 

tion. teenth year, or twenty-first year as the case may be, 

are both counted in computing his age of majority. So if -•/ be born a 
minute before midnight of 1st January 1900 and die a minute after the 
31st December 1918 he would have died a major, for he had attamed eighteen 
years of age at midnight of the 31st December, although really 48 hours short 
of two minutes will be wanting from the instant of his birth Hus is in 
accordance with the rule that law' generally ignores fractions of a dav^ 

(13) Sadholal v. Murlidhar . .>0 A 17- 05 ) V of 1881; CaneshiM \ Suraj- 

F. B »tal, (iqo6) P. R. 80 

(14) VIII of 1890. 
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66 . Guardian means a person having the care of the person 
••Guardian” defined, of another, or of his property, or of both. 

941. Analogous Law.—This definition is adapted from Section 4 (2) 
of the Guardians and Wards Act. (,f,) where it is limited to a minor, hut 
since a Hindu husband is the natural guardian of his wife, the definition 
here has been enlarged to include such guardianship. 

67 . (f) A guardian mav be natural, testamentary, or one 

appointed by the Court. 

guardians. (2) A natural guardian is one who is 

entitled under the personal law, to which he 
is subject, to act as the guardian by virtue of his relationship 
to the minor. 

(3) A testamentarv guardian is one so appointed bv the 
father in his Will for his children. 

(4) The Court may appoint or declare a guardian in 
accordance with the provisions of the Cuardians and Wards 
Act/ r7) or the High Court might do so in the exercise of its 
inherent power. The guardian so appointed may be called the 
certificated guardian. 


Synopsis. 

(1) Different Classes of Guar- ^2) Certificated Guardian (944). 
dians (942-943). 

942. Analogous Law.— A natural guardian is one who derives the 
status from the fact of his relationship to the minor. (,8 > Till he is 
declared, appointed or superseded by an order of the Court, he remains 
both the de facto and the dr jure, guardian of the minor. As such, the 
father, in his absence the mother, and in the absence of both, the elder 
brother is recognized as the natural guardian. Rut where these are not 
available the same office devolves on his nearest paternal relative and 
after him on his nearest maternal relatives. But except in the case of the 
parents, the rule as to guardianship is not inflexible, and any relation 
interested in the welfare of the minor may assume his guardianship, and 
till his status is questioned, he remains his lawful guardian and is entitled 
to exercise all the rights, and is subject to all the liabilities of 
guardianship. 

943. Tt is also lawful for an adult father to appoint a guardian for 
his children by his Will. Tn that case the testamentary guardian acquires 
the sole right in supersession of all other guardians to the guardianship of 
the minor. Any one disputing his right must then move the Court for his 


(r6) VIII of 1890. (18) Thavammal v. Kuppanna, 38 M 

(17) VIII of 1890. 1125. ' 
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removal. Such appointment can. however, he onlv made by the father 
and as his testamentary capacity is subject to the age prescribed in the 
Indian Majority Act, it follows that no father who has not completed 
his eighteenth year is competent to make a Will/™) or by his Will appoint 
a guardian of his children after his death. Where moreover, the father 
was himself subject to the Guardians and Wards Act then h s’ incapacity 
to make a Will or appoint a guardian for his children would be further 
prolonged till he has completed his 21st year/ 20 ) 


944. Roth natural and appointed guardians are, however, liable to be 
r ff a r superseded by a guardian appointed by the Court 

dian. r * in accordance with the provisions of the Guardians 

and Wards Act< 2 *) which, however, does not enf-tle 
the Court to wholly ignore them (Section 82). Since such appointment 
or declaration is by certificate issued in favour of the guardian/") 
the latter is, ordinarily, called a “ certificated guaidian.” A certificated 


guardian abdicates the powers which he might otherwise have possessed 
as natural guardian/*^ 


Of Natural Guardians. 

68 . The following relations are the natural guardians of 

Natural guardian. the l ,crson aTlcl P ro I >ert y of a minor in the 
order mentioned below, namely- 


(a) The father; 

(b) The mother; 

(f) The paternal relations; 
(d) The maternal relations. 


Synopsis. 

(1) Natural Guardians (945- (6) Comparison between English 

946). and Hindu Law (952). 

(2) Father's Right (947-948). (7) Father's Right to Appoint 

(3) Competition between Adopt- Guardian (953). 

ed Father and Natural (8) Mother's Right of Guardian- 
Father ( 949). ship (955). 

(4) Guardianship of Illegitimate (9) Competency of Step-Mother 

Children (950). ' (956). 

(5) Guardianship of Converts (10) Claim of Paternal Relations 

(951). (957-959). 

945. Analogous Law.—The term “ Natural Guardian ” has already 
Natural Guardian been defined in the previous section. The father is, 
1 bv reason of his patria potestas, unquestionably the 

most preferential guardian of all his legitimate minor children, male and 
unmarried female, and is, as such, entitled both to the custody of their 


(to) Ilarduari Lai v. Gomi, R A. L. J 
385 followed in Gulab v. Thakore Lai, 36 
B. 622. 

(20) Harduari Lai v. Gomi, 8 A. L. J 
385 ( 388 ). 


(2T) VIII Of 1890 . 

(22) Rambhajt v. Ilarttaratn, (1889) 

P. R. 105 . . _ 

(23) Upendra v. Shib Kumart, 23 C. 
W. N. 634, 52 I. C. 616, 
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person and property. This tight now clearly cnstalized bv the case-law 
was but faintly adumberated in the following sacred texts: 

Manu. —"A wife, a son, a servant, a pupil and a younger whole brother, raav 
he corrected, when they commit faults, with a rope, or the small shot of a canc.”(-t* 

" Their (women’s) falheis protect them in childhood; their husbands protect 
them in youth; their sons protect them in age; a woman is never fit for independence. 

“ Reprehensible is the father who gives not his daughter in marriage at the 
piopcr time; and the husband who approaches not his wife in due season; repre¬ 
hensible also is the son, who protects not his mother after the death of her lord ”(«0 

946. In all S writ is the position of the father as the head and guardian 
of his minor children is taken for granted. Rut the mother’s right to 
the guardianship of her minor children is of later growth, since the 
absolute dependence of woman in the ancient Hindu household, left no 
room for assigning her any duties for the protection of her own children, 
which was left to other male members. Her right may be said to have sprung 
into being hv force of the jus naturalac given effect to by the Courts 0 *: 
and under the Mithila Law her right is in this respect even superior to 
that of the father/-’* Rut. ordinarily the father has the right paramount 
to the custody of his minor children/ 3 * after whom the mother/ 1 * the 
paternal relations/ 0 and the maternal relations come in in varying degrees 
of right/' 1 * Rut there is no shastric authority in support of their claim, 
which rests on the nearness of their iclationship to the minor, and their 
presumed regard for him. 

947. Father’s Right.—Of all relations the father is hv right the best 

Clause (a) entitled to the guardianship of his minor children 

ause (a . both male and female subject only to two conditions, 

namely, that the children must he legitimate, and the female child un¬ 
married; since upon her marriage his patria potestas passes from him to 
her husband. Rut until her actual marriage, the authority remains with 
the father, even though she is betrothed/?* and on her childless widowhood 
the Court in one case preferred her own father to her husband’s relations 
to be her guardian/ 8 * The father does not lose his right to the guardian¬ 
ship of his children by his loss of caste/ 0 * though he might perhaps forfeit 
his right by permanently renouncing the world by entering a holy order/ 10 * 
Rut the facts that he is indigent, diseased or leading an immoral life/"* do 


(24) Manu, Vllf-2«w 

(25) lb, IX-j, 4 

(1) In re Panama. 1 It II. C R 131. 
Chanvirapa v. Danava, 10 B 503; Bhikuo 
v. Chemela, 2 <\ \V N. 191'; Sundar \ 
Bennud Ram, 4 C 76 

(2) Justoda v Nclyalall , 5 C. 43. 

(.0 Hemnanth (Rc) r Hyde nr, 

Soobh Viarthee I.al v. Soobah, 7 \\ R 
73; Kahda» v Stibbamma, 7 M 29. 
Nanobhai v. Janardhan, 12 B. 110; Sliam- 
lal v. Bindo, 26 A. 594. 

(4) Bhikoa v Cltamela, 2 C. \V. N 
191. 

(5) Kristo Kissore v. Kader Moye, 2 

c. U R. 5R3. 


(6) 1 Mac 11 H L, 103, 104; 1 Str. H 
L. 71; Kristo Kit sore v Kader Moye, 2 
C L. R. 583; Bhikuo v. Chamela, 2 C 
W N. 191; Thaynmmal v. Kuppanna, 38 
M 1125. 

(7) Ram Singh v. Bhugwan, (1866) P. 
R. jot 

(8) Tataram v. Ramcharan, 33 A. 222. 

(9) Act XXI of 1850, 0 v. Bczonii 

Berry's O. C. 91; Muchoo v. Arsoon, 5 W. 
R. 235; Kanabi Ram v. Biddya Ram, 1 A. 
549; Kanlesra v. Jorai, 28 A. 233; Sham 
Singh v Sanlabai, 25 B. 551, (555) 

Rutlabai v. Mahadu, 33 B. 107. 

(10) Ishzoar Chunder Surma, (In re), 
(1850) B. S. D. A. 471. 

(11) Kali Das v. Subbamma, 7 M. 29. 
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not suffice to vacate his authority, though these facts may qualify his fit¬ 
ness m a case in which the Court has to declare or appoint a guardian. 

948. With these necessary qualifications the father may he said to 
.possess the best claim to act as guardian of his minor children* 12 *; and 
consequently, the Court has no jurisdiction to appoint or declare him as 
such: nor can he seek such appointment or declaration; though some one 
else may, in supersession to him and on proof of his unfitness. Rut this 
is only so as regards the person of his minor children which term includes 
both his natural and adopted son.<'3* He does not lose that right even by 
his conversion to Christianity,* 14 * though the Court has the power to remove 
him from his guardianship, if it finds it prejudicial to the welfare of the 
minor. Such was the case of the daughter aged 10 whom the Court ie- 
fused to withdraw from the custody of her maternal grandmother to be 
made over to the father who had re-married and thereby place her under 
the control of her stepmother, a stranger to her. There was nothing 
against the father, but the Court based its decision solely upon what is 
considered to be for the welfare of the minor.*'®* But this case was 
dissented from in Madras where it was pointed out that it did not dis¬ 
criminate sufficiently between the case of parents, and other relations, 
since the parents have a legal right to be appointed guardians of their 
children, and unless they are shown to be wholly unfit, they cannot be 
superseded in favour of a more distant relative.*' 6 * The mere fact that he 
had re-married is no ground for rendering him ineligible,*' 7 * though the 
fact that the father was not during the mother’s lifetime on good terms 
with her, had re-married and had practically deserted both the child and 
its mother, was possessed of no means to maintain it and was living be¬ 
yond the jurisdiction of the Court, would be sufficient to neutralize his 
legal right in favour of the grandmother with whom the child was living 
and who was treating it as her own.*' 8 * Such w’as also the case of the 
Kulin Brahmin with his numerous wives whom he visited after lengthened 
absence whom the Court did not regard as such natural guardian as the 
mother of their daughter.* ,0 * It seems that under the Mithila Law the 
mother is the acknowledged guardian of all her children, whether male or 
female.* 20 * 


(12) S. 19 ( b ), Guardians and Wards 
Act, (VIII of 1890); Lac him N a ray an 
v. Balaram, 2 Pat. L. J. 190, 39 I C 
662; Bindaji v. Mathura, 30 B. 132; 
Mahabaleswar v. Ram<ichandra, 38 B 94; 
Deba Nand v. Anandmani, 43 A. 213; 
Albrecht v. Jellamma 22 M. L. J. 247 
(248), 13 I. C. 453; Alagappa v. Manga- 
thai, 40 M. 672; Moosala v. Kotamarti. 
44 M. 189; contra in Chidambaram v 
Subbayya, 41 M. 561 F. B. Rungabhai v 
Paurusami, 21 I. C. (M.) 848; Subrama- 
nia v. Ammayec, (1915) M. W. N. 414, 39 
I. C. 740; Albrecht v Bathce, 22 M. L. J 
247, 13 I. C. 453; (same under Buddhisl 
Law) Mathlin v. Mating Po, 8 Bur. I. 
T. 73. 29 I. C. 980. 

(13) Lakshmibai v. Shridhar, 3 B. 1; 
Sree Norain v. Kishen Soondery, 11 B. 
L. R. 171 (191) P. C. S. C; Nogendro v. 
Kishensoondery, 19 W. R. 133 (i.TO) 


P C.; Maosalakant v Kotamarti, 40 M 
L J. 46, 62 I C. 437 

(14) Muchoo v Arsoo, 5 \Y R 235; 
S eikh Mahomed \ Radhabai 12 S L. R 
14. 47 I. C. 817 

(15) Bindo v. Sham Lai, 29 A. 210. 

(16) S. 19 (b), Guardians and Wards 
Act (VIII of 1890) ; Andiappa v. Nallcn- 
dran . 29 I. C. (M ) 4, dissenting from 
contra in Bindo v Sham Lai 20 A. 210 

(17) Subramania \. Ammayec. (1915 > 
M W. N. 414. 29 I. C. 740, following 
Andiappa v Nallcndran. 22 M. L. J. 442 
29 I. C. 4. 

(t8) Muthuverappa v Ponnusnamt, 2-’ 
M. L. J. 68, 13 T. C. 16; Ganga Naram 
v. Kaunsilla, it A. L. J 209, 19 1 t. 65 

(19) Modhoosoodun \ Jadnb C hit utter, 

(20) jnttada v. Lallah Nrttya Loll S 
G 43- 


H. C.-32 
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949. As already stated, a bov on adoption completely passes into the 

family of his adopted father who is then his natural 
Adopted Father v. preferential guardian even against his natural father, 
.aura a w ho with the adoption resigns all his parental 

connection, control and authority but where in the absence of the adopted* 
father the natural father acted for his son and effected a compromise, 
on his behalf and for his benefit, the Court held the compromise good as 
the natural father was a proper guardian to assert the right of his son 
as adopted heir against a rival claimant/ 21 ! 

Tn another case, the claim of the natural father, was on the death 
of the adopted father, sustained in preference to the latter’s relations and 
even daughters, on the ground of his natural affection for his child/ 22 ! 

950. An illegitimate child is, in the eye of the law, nobody’s child, 

and the natural guardian of such children is their 
Illegitimate Child- mo thci/-’’! unless the child was born in continuous 
concubinage, when, probably, the ordinary rule 
would apply. But as observed by Lord FTerschcll “It is no longer im¬ 
portant to enquire what are the rights of the mother in relation to an 
illegitimate child at common law. All the Courts arc now governed by 
equitable rules, and empowered to exercise equitable jurisdiction.’’^ 2 *! Tn 
other words, the question in such cases is not whether the mother should 
possess the child, but what would be for the benefit of the child. Conse¬ 
quently, though the mother is the guardian of her illegitimate children, the 
Court would not consign them to her care if she is leading an immoral 
life, and is likely to corrupt their morals/ 2 *) On the other hand, where 
the child is too young to be removed from her care, the Court would tolerate 
her guardianship till it can safely place it in better hands. 


951. Neither the conversion of the father/'! nor that of his children 
to Christianity ( -‘! deprives the one of his natural 
Convert* Cluld a right of guardianship over the other. No doubt, 
where the child has obtained sufficient maturity of 
intellect and discretion, he should be consulted and due regard paid to his 
wishes; but it has been held that a child below 14 is not one who, in the 
eye of the law. has acquired the requisite intelligence and discretion to 
elect for himsc-lf whether or not he will return to his parent/-’! 


952. The English and Hindu Laws of guardianship to a large extent 
coincide. Both under the Hindu Law and the 
Law* H o w*F a r I den- English Law, the father is the guardian by nature 

tical* ° W ar °f his minor children and at common law he is 

entitled to the custody of them against all the world, 
including even the mother/*! And S() under both laws, on the death of 


(21) Nirranava v. Nirvattaya, q B. 365 
(367). 

(22) Gaiuja Prasad v. Nam Kant a. 15 
C. W. N. 558, 7 I. C. 234. 

(23) Venkamma v Saritramma, 12 M 
67 (68, 69) ; Saithri, In re, 16 B. 307 
(317) ; Maneva v. Fclir Sl\m, 5 Bur. I.. 
T. 164, 17 I.'C. 986 

(24) Baruardo v McHugh, (1891) A. 

C. 388 (398). 

(25) Venkgmnui v. Saritramma, 12 M. 


671; In re, G {Infants), (1889) 1 Ch 
719. 

(1) Kuchoo v. Arsoo. 5 W. R. 235. 

(2) Himnath Bose, In re, 1 Hyde, in; 
Q v. Nesbitt, Perry’s C. 103 (108); Q. 
v. Fletcher, lb., p. 109; Rcade v. Krishna, 
9 M. 391; Sarat Chundra v. Forman, 12 
A. 213; Saithri, In re, 16 B. 307. 

(3) Saithri, In re, 16 B. 307 (318). 

(4) Wellesley v. Puke of Beaufort, 
(1827) 2 Russ. 2i, 38 E. R. 236. 
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the father the mother is the natural guardian of her children, hut at- law 
she has no right to interfere with them against a testamentary guardian 
appointed by the father/s) Equally under both laws the mother is prim a 
facie the natural guardian of her illegitimate children, and, therefore, under 
ordinary circumstances entitled to their custody/ 6 ) and thus her right must 
be recognized unless there are strong grounds for displacing her/?) Hut 
it is not an absolute right; nor can she transfer her right to another per¬ 
son/ 8 ) It is not the practice of the Court in either country to appoint or 
declare a guardian of a minor who has no separate property of his own. (g ) 
In England the Guardianship and [nfants Act, 1 KR 6 (io) now regulates the 
appointment of guardians as the Guardians and Wards Act (ll) regulates 
their appointment here. In both countries the common law has been 
brought under the control of the statute, and the leading principle'- of 
English Law will be found to have crept into the rules which the Courts 
now enforce as the acknowledged rules of Hindu Law. And this was to 
be expected, since Hindu Law has no developed system of guardianship, 
and English Law* naturally fills in the void as embodying the rules of 
justice, ecpiity and good conscience. 


953. The father has, moreover, the right of appointing a guardian 


His Right of Ap¬ 
pointment. 


for his children after his death. As already re¬ 
marked, in this respect his power is absolute 
(§ 947 - 9481 . He may exclude even the mother from 


the guardianship/ 1 -*) But this power of appointment can only be made by 
a YVill and it must be confined to a guardian as distinguished from a 
trustee whose appointment stands on a different footing/ 1 J) But as the 
Privy Council observed, his guardianship is in the nature of a sacred trust, 
and he cannot, therefore, during his lifetime substitute another person 
to be guardian in his place. He may entrust their custody and education 
to another person, and the authority he thus confers is a revocable autho¬ 
rity, and if the welfare of his children require it, he can. notwithstanding 
any contract to the contrary, take such custody and education once more 
into his own hands. If, however, the authority has been acted upon in 
such a way as, in the opinion of the Court exercising the jurisdiction of 
the crown over infants, to create associations or give rise to expectations 
on the part of the infants which would be undesirable in their interest to 
disturb or disappoint, such Court will interfere to prevent its revocation/ 14 ) 
The father’s right to appoint only extends to his own children and not to 
any other relation such as a nephew/ ,s) 


(5) Eyre v. Countess of Shaftesbury, 
(1722) 2 P Wms. 103 (115); 24 E. R 
659. 

(6) Darcy f, (In re), i8Cx> 11 Ir R. 
298 . 

(7) R. v. Nash, Barnardo v. McHugh. 
(1P9O A. C. 399- 

(8) Ullee, In re, 53 L. T. 711. 

(9) Humphreys v. Polak, (1891) 2 K 
B. 385- 

(10) 49 & SO Viet., C. 27, S. 3 (1). 

(11) Act VIII of 1890, 


(12) Rai Lukhcc v. Gokool Chundcr, 
13 M. I. A. 209; Soobah Pirthee Lai v 
Soobalt Doorga Lai, 7 YY. R. 73; Maha- 
blessoar v Ramachandra, 15 38 Ji 94 
(103); Delia Wand v Mnandmain 43 A 
213; in Budhilal v. Morarji, 31 15 411 
(418), the point was not decided 

(13) Harilal v. Bax Maui, zq 15 . 35r. 

(14) Besanl v. Narayamah, 38 M 807 

(819) P. C. t following Lyons v Blamv, 
Jac. :* 45 - „ . , 

(15) Dhanpat Ram v Premsuigh, 
(1911) P. L. R. 220, 12 I. C. 452. 
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954. Tn one case it was held in Madras that the father had no right 
of testamentary power of appointment of a guardian 
Madra* View. bj s son ’ s e<? tate over which he had then no power of 

disposal/’ 65 That view was criticised in the last edition of this work in 
which it was pointed out that the right of disposal of his son's coparcen¬ 
ary property is a thing apart from his power to preserve and protect it/ 1 " 
The ruling of the Privy Council was quoted in which it is said: “Tt 
provides only a species of trust for management, and that it does not 
interfere with the devolution of the estate according to the law of succes¬ 
sions/ 1 ^ Tn a later case of the same Court the earlv view’ has been 
modified, it being now conceded that the father’s power is unqualified/ 195 

It must be remembered, as stated before, that Hindu I.aw regards the 
father, the son, and the grandson, as really constituting a single indivi¬ 
dual, and +he father's testamentary power of appointment may then be 
treated as arising out of his right of management which he may provide 
against his son’s minority after his demise. His power may be defended 
equally on the basis of justice, equity and good conscience in a matter 
upon which Hindu Law is silent. In anv case, it was conceded even in 
the earlier Madras case that the father’s wishes are print a facie entitled 
to consideration, and may only be ignored if the paramount benefit to the 
minor warrants it And it is conceded that the owner authorizing his 
widow to make an adoption is equally entitled to nominate a guardian to 
his adopted son. This view' proceeds upon the principle that the testator 
is the sole owner till the adoption is made and can. therefore, appoint a 
guardian since he has the sole pow’er of disposal over his property till 
his death/ 20 ' In this view' the father may equally appoint a guardian to 
his posthumous son, and the distinction between him and the minor son is 
a narrow one. 


955. Next to the father, the mother* 2 ' 5 is entitled to the guardianship 
M th ’ r- Ht °f her minor children and of their property/ 2 -’! but 

° er * ,g ' unlike the father, she does not possess the power of 


(16) Chidambaram v. Subbavxa, 41 M. 
561 F. Ik 

(17) Clour’s Hindu Code, 2nd I'd. 

§ 877 

(18) Raj I.akhce v Cokool Chandcr. 
13 M. 209 (222). 

(19) Konthalathmmal v. Thangaszcami 

46 M. 873 (875, 877), distinguishing 

Chidaram v Subbayya 41 M. 561 F. B 

120) Moosla v Kotamarti 44 M. 189 

(21) 1 Mac. H. L., Ch VII. i> 103 
Ib, Ch, VII, p. 20S: Doe v Doorgaper- 
saud, 2 Mor. Dig. 49; 3 T. D. (O. SD 
801 (802) ; Kooldcep Narain v. Raibun- 
see, 7 B. S. R. 467, 8 I. D. (O. S.) 354 
(356) ; Bunseedhur v Bmdescree, lO M 
I. A. 454 (471, 472), in which stepmother’s 
right to guardianship of her stepson’s 
estate was assumed; Pirthee Lai v. Door- 
galal, 7 W. R. 73 (75) I Ramdhccn v 
Ram Ruttun, 10 W R. 425; Soonder 
Narain v. Bennud Ram, 4 C. 76; Mani- 
shankar v. Midi, 12 B. 686; Honapa v 
Mhalpai 15 B. 259; Murari v. Tayana, 20 


B. 286 (288) ; Namasevayam v A imam at, 
4 M. H C R. 339 (343) ; PoraiMtnii v 
Nandisami, 38 M n8; Kanlesra \ fora 
Kasundan, 28 A. 233 (235); Baclichan 
Singh v. Kamta Prasad, 32 A. 392, Col¬ 
lector v. Umrao Singh, 13 A. L. J. 437, _o 
I C. 220; Szvaraih Ram v. Ram 
Ballabh 47 A. 784; Madho Singh v. 
Mhd. Ibrahim, 1 C. P. L. R. 72; 
Bridhi Cliand v. Mariam Bi, 3 C. P. 
L. R. 86; Sitaram v. Tukia, 6 C. P. L. R. 
15; Tanto v. Gaiadhar, 1 N. 129 (130); 
Jago v Oodal, 4 N 20; contra in Husen 
v Rajaram, 10 N. 133; Vithu v. Devidas 
15 N. 55 - 

( 42 ) Bunscrdhar \. Bindeshrcc. 10 M 
I A 454 (471, 472) ; Murari v. Tayana, 
20 B. 286 (288) ; Dorat Sami v. Nondi- 
sami, 38 M u8; Honapa v Mhalpai, 15 
B. 259; Manishankar v. Bai Muli, 12 R 
686; Bachan Singh v. Prasad, 32 A. 392; 
Madho Singh v. Mha. Ibrahim, 1 C. P. L 
R. 72; Birdhi Chand v. Mariain Bi, 3 C. 
P. L R 86. 
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appointment. Her remarriage does not deprive her of the guardianship 
of her son/-' 1 * though the Court may apply a different rule if she has 
young daughters and a strange step-father/ 2 ** or if she was leading an 
immoral life/ 25 * 

The fact that the mother is illiterate 0 * or a f>ardanuslih> is <> objection 
to her eligibility/* 0 unless it ill interfere with her duties, e.y, if she is a 
young widow, or only a stepmother, and the estate is large which will 
have to be managed by her father,—who is himself in embarrassed circum¬ 
stances, and there is a reasonable fear of the estate being squandered/ 1 * 

It would seem that apart from the guardianship of her minor daughters 
she has the right to be consulted in the selection ol a bridegroom, and 
that she may even effect a valid marriage even in the presence of a paternal 
grandfather, even though the latter is not shewn to hate neglected his 
duties/ 4 * and such marriage may be valid even though it was v attracted 
without the father’s consent/ 1 * 

The guardianship of the mother is in the nature of a tiust which 
she cannot part in favour of another; though if by parting with her 
child to be brought up by another as his own child, she would not be 
restored to its custody, if she is found to be w ithout means, and the change 
of custody would not be in the child’s interest/ 0 * 

956. As to the stepmother’s right of guardianship, Alanu declares: 

, “ If among all the wives of the same husband, one 

tepmot er. bring forth a male child, Manu has declared them 

all, by means of that son to be mothers of male issue.” 0 * Following this 
verse it was held in some old cases that a stepmother is the legal guardian ' 
of her stepson in preference to the paternal unde/ 8 * though in a Bengal 
case her right was generally doubted and denied in preference to the pater¬ 
nal grandmother/ 9 * But it has since been held that a stepmother is a 


(23) (Sanya Prasad v. Ramasrey, 38 C 
8(12; Bindo v. Sham Lai, 29 A. 210; Aiho 
v. Aclui, 35 M. 728; Bhalton Prasad \ 
Ram Chandra, 4 Pat. L. W. 373, 45 1 
C 253; Nur Btbi v. Mohran, (1887) P 
K. 44; Fatima v. Ram, (1915) F. L. K 
101, 28 I. C\ 507; Am bo v. Ganya Sahat, 
(1913) P. L. K. 193; lndl v. Ghania, 53 1 
C. (L.) 783; Jayo v. Godel, 4 N L. R 
20; contra in Chironji v. Pnnam, 48 1 . 
C. (N.) 75; Ranyanaiki v. Ramanuja 35 

M. 728; (end) Jhvani v. Mala Ram 3 L 

29. 

(24) Bindo v. Shamlal, 29 A. 210. 

(25) Venkamma v. Savitramma, 12 M. 
07 (68, 69) ; following R. v. Clarke, 7 E. 
& B. 186; Skinner v. Orde, 14 M. I. A. 
309: Harman v. Partalu, (iyit) P. L. K 
67. 

(1) Nikharennesia, (In re), 20 C. W. 

N. 663, 33 I. C. 918. 


(2) Janoanh \ Gajadhar, 38 C 783. 

(3) Sundarmam v. Gokulanand, 18 C 
\\. N. 160, 10 1 t. 900. 

(4) Ranganaikammal v. Ramanuja, 35 
M. 728; Ram Lore v. Jamnadas, 37 B. 18; 
Mayadcvi v. Ramchand, (191G) P. R. 20, 
3X I C. 184; Indt v. Ghania, 53 I. C. 
783 . 

(5) Mttlchand \. Bhudhia, 22 B. 812. 

(6) Peterson v. Shave, 24 C. \V. N. 
711, 56 1 C 242; Pollard \ Rouse, 33 
M. 288. 

(7) Manu, IX-188. 

(8) Lukinee v. Umar Chand, 2 B S 
D. R. 14; Nunko Lai v Sohodra, 1827 
S. 1 *. A. N. W. P. 115; Vyastha Darpan, 
p. 563; \V. Mac. H. L., 103, following the 
first case. 

(9) Ram Biinsce v. Soobh Koonvuares, 
7 W R. 3 -si ( 3 2 5 /- 
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competent guardian/ 10 * though the contrary has also been held else¬ 
where^ “* 

s 857. Next to the parents, the right of guardianship is said to vest 
in the paternal relations of the minor in preference 
a erna e a ions* ma tcrnal relations/ 1J * but neither has any 

paramount right, and the Court is free to appoint any 

one it considers competent to take the place of the child’s parent/ 13 * So 
it was observed: “ The mere legal right to be appointed a guardian, the 

preference of the minors, and the existing or previous relations, are very 
minor considerations as compared with the main question, what order 
would be for the welfare of the minor? In making orders appointing 
guardians for the persons of minors, the most paramount consideration for 
the Judge ought to be, what order under the circumstances of the case, 
would be best for securing the welfare and happiness of the minors? With 
whom will they be happy and who is most likely to contribute to their well 
being and look after their health and comfort? Who is likely to bring 
up and educate the minors in the manner in which they would have been 
brought up by the parents if they had be'-n alive? In fact, the main ques¬ 
tion for the Court to consider in the case of the unfortunate minors who 
have lost their natural guardians is, who amongst the relations, or for the 
matter of that, friends of the minors, can you select who will supply as 
nearly as possible the place of their lost parent or parents.’’('-t* Hut the 
nearness of relationship of the guardian to the minor is always germane to 
the discussion, because near relations feel natural love and affection for the 
minor which insures his welfare/ 1 ** 

As such, the minor’s elder brother ranks next in affection after the 
parents and he is placed in a class apart from the rest of his paternal 
relations/ 16 * 

/ 958. After the brother the paternal lineal relations, and after 

them the maternal lineal relations are held qualified to act as guar¬ 
dians. Hut their claim is so slender that the Court does not weight 
it in golden scales, placing before it the broad question, which amongst 
the several claimants would treat the minor kindly, and study his 
welfare, in short, who will be his best appointed parent. 

959. Consequently, the Courts have preferred a maternal grandmother 
to a paternal grand father/ 1? * and a father’s mother to a paternal grand¬ 
uncle/ 18 * a maternal uncle to a paternal uncle/ 1 ** a maternal grandmother 


(10) Bnnscedhur v. Bindescree, 10 M. 
I A. 454 (471, 472), m which the step¬ 
mother’s right to act as guardian was not 
questioned; Sundarmam v. Gokulanand, 
j 8 l W. N. 160 (165) ; Muthu Veerappa 
v Pomiusofam, 22 M. L. J. 68; 13 I. t\ 
16; Venkatasami v. Muthnsami, 34 M. L 
J. 177, 45 i. C. 942; Jayo v. Oodal, 4 N 
20; Contra 111 VtHut v Devi Das. 15 N. 
L. R. 55- 

(11) Ytthu v Devi Das, 15 N. L. R. 
55 - 

(12) Gulbai, (Re), 32 B. 50. 

(13) Krtsto Ktssore Neoyhy v. Kadcr- 
fiioye, 2 C. L. R. 583. 


I14) Kulbai, (Re), 32 B. 50 (54), 
following Btndo v. Sham Lai, 29 A. 210 

(15) Krtsto Ktssore Neoyhy v. Kadcr- 
moye, 2 C. L. R. 583 (586) ; Bhtkno v, 
Cham da, 2 W. N. 191. 

(16) 1 Mac. H. L. 103, 104; 1 Str. H.. 
L., 71; Kristo Ktssore Neoyhy v. Kadcr- 
moye, 2 C. L. R. 583 ; Bhikno v. Chantela, 
2 C VV. N. 191; T hay animal v. Knp- 
panna, 38 M. 1125. 

(17) Ambo v. Gaiiya Sahai, (1913) P 

L. R. 193, 18 I. C. 141. 

(18) Venkatasan v. fithirajammah, 5 

M. L. T. 208, 4 I. C. 1117. 

(19) Baijnath v. Emp, 1 O. L. J. 4i6l 
25 I. C. 840. 
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lo a paternal grandfather’s brother/ 20 ) a mother’s sister to a father’s 
brother/ 2l) in all of which the Court regarded welfare of the minor as more 
important than the propinquity of the claimants. It was also pointed ou* 
that except the parents of the minor, no other relation had the same legal 
right to be a guardian of the minor whose welfare must be the paramount 
consideration for the Court, though due regard will always be paid to the 
rights of blood relations, and failing them, to other relations .\ho by reason 
cf their kinship arc likely to take more care of the minor than mere strangers 
who, however, are not wholly disqualified on that account. 

69 . (i) Neither remarriage, conversion nor loss of caste 

is any disqualification to act as a guardian. 

Marriage and loss 

f/cat*on "° di,quaH ‘ (2) Where a Hindu child becomes 

converted to an alien faith it is for the Court 
to consider whether it would for the welfare of the child that 
it should be restored to its parents. 

Synopsis. 

(1) Disqualification for Guar- (4) Mother’s Remarriage and 

dianship (960). Conversion (964). 

(2) Remarriage of Father (5) Guardianship of Converted 

(961). Child (965-966). 

(3) Conversion of Father (962). 

960. Analogous Law.—All the facts mentioned in the section would 
have been insuperable obstacles to guardianship under Hindu Law', but they 
have all been removed by the Caste Disabilities Removal Act, 1850, which 
has abrogated any law or usage in force in British India which inflicts on 
any person forfeiture of rights or property by reason of his or her renoun¬ 
cing or having been excluded from the communion of any religion or being 
deprived of caste/ 22 ) 

961. The effect of the parents’ conversion has already been mcident- 

Remarriage or ally considered in the foregoing discussion (§ 948). 

Conversion of It has been there seen that the father has the in- 

Father- herent right to the guardianship of his children, both 

male and female, and that that right cannot be ignored merely because he 
has remarried or has forsaken his religion. This is undoubtedly' the lawA 23 ) 
but the fact that the father has been remarried or become a convert to an 
alien faith cannot be altogether ignored, if his right to guardianship is 
challenged in Court. The question would be solved not with reference to 
its legality but with reference to its propriety in a given case. 

If, for instance, the child is a daughter and the father had practically 
abandoned it, having lived apart from its mother whose relations had brought 

(20) Buta v. Bltagan, (1913) P. W. Mohamed v. ll'ajirlugam, (1901) P. I. 

R. 45, 19 I. C. 609. R. (167). 

(21) bulkumari v. Buah Singh, 18 C. (23) Naraycn v. Luxmccbaee, (1850-1) 

W. N. 1198, 25 1. C. 112. Morris S. R. 0i; S 'ham Singh v. Santa 

(22) XXI ol 1850; Muchuo v. /Irsoon , Bai, 25 B. 551 (555) J Muthoo v. Arsoon, 

5 W. R. 235; Kanhai Ram v. Biddya, 1 5 W. R. 235. 

A. 549 ; Kubera v. Jirai, 28 A. 233; Gul 
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her up, the Court, though conceding the father’s legal right, may yet deem it 
expedient that his daughter should not be torn away from her familiar 
surroundings to be placed in the strange company of a stepmother (§ 956). 

962. So again where the father becomes a convert to Mahomedanism 
or Christianity, he does not forfeit his paternal right of guardianship, of 
which he can be deprived only if the Court is satisfied “ not only that it 
has the means of acting safely and efficiently, but also that the father has 
so conducted himself, or has shown himself, to be a person of such a 
description, or is placed in such a position as to render it, not merely better 
for the children, but essential to their safety or to their welfare, in some 
very serious and important respect, that his rights should be treated as 
lost or suspended.”*- 1 * So where the daughter of a Chinaman was delivered 
by the father to a Mrs. Allen whose husband was a Chinese Christian and 
who herself was a Christian, the Court on the application of the father for 
the custody of his child, refused to accede to his prayer holding that though 
as father he was the natural guardian of the child, her moral and intellec¬ 
tual well-being required that she should not leave the family in which she 
was treated as a daughter of the house * J5) In another case, the plaintiff 
originally a Hindu, abandoned his family residence and left his minor son 
in the custody of his grandfather, a Hindu, on whose death the son began to 
live with his maternal uncle. He applied for custody and his application 
was refused by his paternal and maternal uncles. It appeared that the 
father was not well off, being dependent upon a Mission for his support, 
that he had practically abandoned the son, who being aged 12 or 13 ex¬ 
pressed a desire against his conversion to Christianity, which appeared to be 
the father’s ulterior motive for getting himself appointed as his guardian 
which the Court refused holding “that the father must be regarded is 
having abdicated his strict legal parental rights, and that it would be a 
capricious, if not cruel resumption of his paternal authority, if he could 
now compel his child to be brought up henceforth as a Christian which 
admittedly would be the result of handing over the qhild to the custody 
of his father.”* 1 * 

•83. T wo questions determine the course the Court would take in 
such cases. Tf the child is old enough to make an election as to the custody 
in which it should like to be, then it is delivered into that custody; other¬ 
wise, the Court has to decide * • *' what w'ould be to its best advantage. * J * 

In following this rule the Court does not contravene any rule of Hindu 
Law, for there is no rule on the subject in that law which remains un- 
lepealed by the Caste Disabilities Removal Act,* 3 * but follows the rule of 
equity taking its guidance from the English Law, which is on this subject 
based upon the natural principles of justice and right.*- 1 * 


(24) Per Knight-Brucc, V. C., ir 
Pyrin, In re, cited with approval in Josh y 
Assam 23 C. 290 (297, 298) 

(25) Joshy A tsam . 23 C 
298)- 

(1) Mookond v Nobodip, 25 C. 

( 886 ). 


(2) Saitliri (In rc), ib B 307; Sant' 
Chandra v. Forman, 12 A. 213; Reade 
v. Krishna, 9 M. 391; Besant v. Nara- 
yaniah, 38 M. 807 P. C. 

(3) Act, XXI of 1850. 

(4) Saitliri, (In re), 16 B. 307 (323) ; 
Besant v. Narayaniah, 38 M. 807 (819) 
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964. The analogies furnished by the lather apply with even greater 
Mother’s Remar* force to the case of the mother, whose right to the 

riage and Conver- guardianship of her children is not equal to that of 

• ion - the falher. But her remarriage is equally no insuper¬ 

able obstacle to the assumption of her duties as the natural guardian of 
her children. But it cannot be forgotten that by her remarri.- she herself 
passes into another control, and the question i« how far her own subjection 
to marital control will affect die performance of her obligations towards 
the children of her former husband. If, for instance, hci dtildren are of 
the female sex and are already in the safe keeping of other relations, the 
Court will not order the lemoval as a matter of course merely on avseition 
of the legal right of the mother to their lawful guaidianship, unles, n is 
convinced that the removal would be for their good. 


The same rule applies to where she is converted to another religion. 
That fact does not in the slighesl degree impair her right, but if the Court 
apprehends that she is demanding their custody with a view to convert 
them, the Court may demand a satisfactory assurance that she would, not 
get her minor children converted, and otherwise place her on terms/ 


985. The religion which a child is presumed to follow is the religion 
r reu of its father. If he was a Christian then the child 

converted cnud. nmst be brought up a Christian. So the Privy 

Council said: “A child in India under ordinary circumstances, must 
be presumed to have his father’s religion and his corresponding civil and 
social status ami it is, therefore ordinarily and in the absence of control¬ 
ling circumstances, the dut\ of a guardian to train lus infant ward m 
such religion .’’ ((> ) In this case one George Skinner was the illegitimate 
son of a native woman by a European father, lie professed the Christian 
religion and was married to the appellant in a Christam Church accord¬ 
ing to the Christian rites. He was killed in the Mutiny in 1857. The 
appellant thereupon became a mistress of one John who was a Mahomedan 
convert from Christianity and herself became a convert to Mahomedanism. 


In 1869 John withdrew Skinner’s daughter, then aged 18, from the 
Meerut school where she w*as being trained and treated as a Christain. On 
removal from the school, she was thrown into ['ardah, and converted to 
Mahomedanism. On being questioned by the Judge, the girl {/hen aged 
14) said that she had become converted to Mahomedanism from choice 
and that she wanted to live with her mother But the Privy Council held 
that it was very easy for a mother under such circumstances to procure from 
a young daughter the expression of a wish to remain with her, and to 
become a Mahomedan like her, rather than continue a Christian and go 
to a strange school, that children prima facie follow the religion of the 
father, and that as the child’s father was a Christian, it was the duty of 
the guardian to bring up all his children in that religion, and in the result 
they affirmed the order placing her under a Christian guardian, but 
recommended that she, the minor, should again be consulted and such 
orders might be passed as might be the best for her/') 


(5) Dwijapadu v. Bailean, 20 C VV. N 
608. 

(6) Skinner v. Orde, 14 M. I. A. 300 
(323) ; but this is only the ordinary rule; 
In re Clarke, 21 Ch. D. 8x7; In re Naven, 


(1891) 2 Ch. 299; In re McGrath, (1883' 
1 Ch. 143 (148, 149), and the Court may 
depart from it for sufficient reason; In 
re McGrath, (1893) 1 Ch. 143 049 ). 

(7) lb., pp. 327. 328. 
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The religion of the father here does not mean the religion which 
he might have newly adopted/** blit the religion which was his established 
religion. 

966. So where the Hindu father had entrusted his minor daughter 
to a missionary by whom she was baptized at his instance and brought 
up for three years, after which the father died and the mother applied for 
her guardianship, the Court, in rejecting the mother’s application, held 
that it was for the father to say in what religion his children should be 
brought up, and that it would not be for the minor’s welfare to accede to 
the mother’s prayer for the guardianship of her daughter, who had for 
three years been in charge of a Christian missionary and had been 
educated and brought up as a Christian/ 8 9 * A converse case was pre¬ 
sented to a Calcutta Bench in which the father having become a convert 
to Christianity applied for the guardianship of his minor son aged 12 or 
13 years, who expressed a preference to remain a Hindu, and with his 
maternal uncle, whereupon the Court refused the father’s application for 
guardianship/ 10 * 


70. Where the minor is a member of a joint family 
governed by the Mitakshara Law, the father, 
and in his absence, the elder brother or other 
senior male member of the family, is entitled 
to the management of the whole coparcenary property including 
the minor's interest. 


Karta or guardian 
of coparcenary. 


Synopsis. 

Guardianship of Propirty of Minor Co-parcencr (967). 

967. Analogous Law.—It will he seen from Section 84 that a 
guardian can be appointed only of the separate property of a minor. As 
a member of a Mitakshara joint family, a minor coparcener has no separate 
property of his own for which a guardian could be appointed. Being a mem¬ 
ber of the joint family his property is subject to the law of the management 
of coparcenary property. So long as he remains joint he is bound to sub¬ 
mit to its joint management. Even if the property be mismanaged, the 
remed) is a suit for partition/"* and not the appointment of a guardian 
o* his interest. As the Pi ivy Council observed: “ It has been well settled 
by a long series of decisions in India that a guardian of the property 
of an infant cannot properly be appointed in respect of the infant’s interest 
in the property of an undivided Mitakshara family. And in their Lordships’ 
opinion those decisions arc clearly right, on the plain ground that the 
• interest of a member of such a family is not individual property at all 


(8) Radh't Bai v. Vessanamal, n S I. 
k. 17 , 41 L C. 571 . 

( 9 ) Albrecht v. Bathe, 22 M L. J. 247 . 

13 I. C. (M.) 453 . 


( 10 ) Mokoond v. Nobodip, 26 C. 881 

( 886 ). 

( 11 ) Mahadev v. Lushman, 19 B. 99 . 
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and that, therefore, a guardian, if appointed, would have nothing to do 
with the family property (§ 1048). 

968. Hut of course, there is nothing in law to prevent the Court 
from appointing a guardian of the person of a minor/ 1 *) although he may 
continue to be a member of the joint family. And in two cas. s the Court 
even appointed the Mitakshara father as the guardian to hn, minor sop, 
though the latter had no property of his own, in order to enable the 
father to realize better value for the property he was about to sell. But 
such appointment was justified in the exercise of the Court’s inherent 
jurisdiction, and independently of the provisions of the Cuardiaus and 
Wards Act/ 1 *) 

As to the rights and liabilities of a manage’, see post under “ Joint 
Family.” 


71 . ( 1 ) A Hindu father may, by his Will, made orally or 

Father’, power to 111 writing, appoint one or more persons to 
appoint guardian by act as a guardian or guardians of his children 
w,u ‘ after his death; and in doing so he may ex¬ 

clude even the mother from her natural guardianship. The 
mother, however, has not a similar power to appoint a guar¬ 
dian by Will, though the Court may pay regard to her wishes so 
expressed. 

(2) Where more than one person are appointed guardians, 
unless the contrary is expressed or necessarily implied, it is 
competent to anv of them to accept the office though the others 
may disclaim, or die. 

(3) Any guardian accepting office cannot resign at will. 

Synopsis. 

( I) Testamentary Guardian (971). 

(969-970). (3) Delegation of Authority 

(2) Pozuer of Father to Appoint (972). 

969. Analogous Law.—The law of Wills is novel to Hindu Law 
and has arisen out of the law of gifts. The father’s power to appoint 
a guardian by will is consequently based, on no textual authority, but is 
one corollary of his acknowledged parental power over his own children 


(12) Gluinbullah \. Khalak Singh, 25 
A. 407 (410) !’. C.; Jhabbu Singh v. Gan- 
ga Jiishan, 17 A. 520; Banditti Prasad v. 
Dltirat, 20 A. 4<X); Gurja v. Moher 
Singh, (iK#)) A. \V. N 30; Sham Kuar 
v. Mohanunda, 19 C 301; Virupakshappa 
v Nilqangava, 19 B. 309 (where all the 
previous cases on the point arc referred 
to) ; liindajcc v. Mathurabai, 30 B. 152; 
Ramachandra v. Krishnarao, 32 B. 259, 
Kajigar v. Maru, 32 M. 139; Murlidhar 


v. Hariial, (1906) P. L R 165; contra 
in At anthill, (In rc), 25 B 353. which 
must now he deemed to lie o\ crruled hy 
the Privy Council. 

(13) Virupakihappa \ Ntlgangara 19 
B. 309; ]ambagathachi v Mannarsann, it 
M. I.. VV. 596, 57 I C M<. 

(14) Mam Ijall Hurgovan, (In re), 25 
B. 353; Hari Narain Das, (In re), 5 O. C. 
141 (144) 
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established by a long series of cases/'s’ But in Madras it was torineriy 
held that the father had no testamentary right to appoint a guardian 
to his son’s joint estate over which he had then no power of disposal*' 6 ’; 
but the right of disposal of his son’s coparcenary property is a thing 
apart from his power to preserve and protect it. As the Privy Council 
said: “ It provides only a species of trust for management, and it does not 
interfere with the devolution of the estate, according to the ordinary law 
of succession, under the Hindu Law”* 1 '’ I§§ 954-955;. 

970. It has l>een *-iated before that Hindu Law regards the father, 
the son anil the grandson as really a single person and the father’s tes¬ 
tamentary power of appointment may be treated as arising out of his 
right of management which he may provide for against his son’s minority 
after his demise. The same power may be defended on the basis of 
justice, equity, and good conscience, m a matter upon which Hindu Law 
is silent. In am case, it is conceded even in Madras that the father’s 
wishes are primu facie entilled to consideration, and may only be ignored 
if the paramount benefit to the minor warrants it. It is equally estab¬ 
lished that this power is inherent only in the father. It is not possess¬ 
ed by the mother/ ,s ’ and even as to the father it is a power of nomi¬ 
nation which he can only exercise in his Will to take effect after his 
death. He cannot substitute another person to be a guardian in his place 
during his lifetime (,9) A person cannot appoint a guardian for any other 
relation, c w, a nephew /-' l,) And since as regards his capacity to make a 
Will he is subject to the Indian Majority Act it follows that he must be 
an adult wuhin the meaning of that Act, before he is competent to give 
such testamentary directions 

971. A father may, it is apprehended, appoint a guardian not only 
in respect of even child born, but one en ventre sa mere at his death, 
whether horn or conceived before or after the date of appointment/-’ 1 ’ and 
the guardianship may be limited for any period before the minor attains his 
majority. Hut if the minor be a female her guardianship will, ordinarily, 
cease on her marriage when her guardianship is naturally transferred to 
her husband. 


C15> Raihthhce v Gakool, 13 M 1. \. 
200; Firlhee J .til v Dooryalal, 7 W R 
73 (7s) : Bindaji \. Mathura. 30 B. 152, 
Darya \ Ncelanund, 7 \\ R 74; Biidlu 
Lai \. Murarn, 31 B 413 RamAmndra 
v. Krishna, 32 B. 259; M ahabaleshsenr 
v. Raunhandra, 38 1J 94 (103); Chidam¬ 
baram v Vccrappa, 22 M L J. 380, 43 

I. C 805 ; Mouwla v. Kotamarti, 44 M. 
189; Dcba Nand \ Anand Mam, 43 A 
213; contra Chidambara \. Ranga\amy, 41 
M. 561 1\ B ; Delia Nand v Anand Mam, 
43 M. 213. 

(16) Moosala v A alamanli, 40 M. L 

J. 46; Subbarayudii v. Subbanua, 47 M. L 
J. 7O5; Kanagasabbai v Fonnusami, 21 I. 
(' (M.) 848; Alagappa v. Manyathai , 49 
M. (172; Chidambara v. Rangasami, 41 M. 
501 F. B., in which it was held that as 


the father had no nghl to dispose of by 
will his son’s interest, he had no power 
to appoint a guardian of his property. 
But the power to protect his son’s pro¬ 
perty is onc-tlnng, its disposal another. 
See the Madras case distinguished in 
Koulhalathammal v. Thangasamy, 46 M. 
873 (878-882), and text followed in lb., 
p. 891, but Court dubitante in Den kata- 
ram an v. Janardhan, 29 Bom. L. R, 152a. 

(17) Raj Lukhee v Gokool, 13 M 1 . 
A. 209 (222). 

(18) Venkayya v. Venkata, 21 M 401. 

(19) Besant v. Narayamah, 38 M. 807 
P. C. 

(20) Dhanpat Ram v. Freni Singh, 
(1911) P. L. R. 220, 12 I. C. 452. 

(21) 17 Halsbury’s L. E., 124. 
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Causes (2)< a -d and ( 3 ) (J3> are 
equally applicable to Hindus. 


laken from the English Law, being 


972. Delegation of Authority.—The natural guardian may delegate 
his authority within limits. Where he allows another to assume complete 
control over the minor and his estate, the latter becomes a dr facto guar¬ 
dian but there is no delegation, which implies the transfer ot ,ns power to 
another to act for him to the extent of his transferred authority. So far 
as the alienation of the minor’s estate is concerned, the question of the 
status of the transferor is not so material as the question of necessitv Ihit 
in the exercise of jiersonal rights, such as adoption or marriage, the ques¬ 
tion of delegation is material, for it has already been seen to what extent 
this is permissible by law. 


973. The parents and natural guardians have at times to place their 
ward under the care and control of others for the purpose of education and 
training, in which case the delegate assumes jurisdiction nvtr the ward 
to the extent incidental to that purpose. Such delegation is revocable at 
any time, and must be revoked it it is used to the detriment of the child 
rcn. The Court within whose jurisdiction the children are found may 
equally revoke it, if sufficient cause is shown for its interference, espe¬ 
cially when the parents have put it out of their power to interfere them¬ 
selves for the protection of their children by sending them touring round 
the world in charge of a stranger. In exercising its power the Court will 
consider not only the physical but also the moral and religious welfare 
of the child, construing the term “welfare” in its largest possible sense 
and doing what a wise parent acting in the true interest of the child would 
or ought to do (-0 


An agent appointed by the guardian is responsible to the latter. He 
is not, however, liable to account to the minor for his acts as agent on 
the principle of trustee de son tort which does not apply to him 


72 . (i) The husband is the lawful guardian of his minor 

wife and is entitled to require her to live with 
gu^dian"* 1 h '* wife> * irrespective of her infancy: 

(2) After the husband’s death the guardian 
snip of her person devolves on the husband’s relations in pre 
Terence to her paternal relations. 

Synopsis. 

(1) Husband, lawful Guardian (2) Appointment of Guardian b\ 
of Wife (974-977). Court (978-979). 


(22) Eyre v. Shaftsbury, (Countess), 2 
P. Wms. 102 (107). 

(23) Spencer v. Chesterfield, (Earl), 
Amhi46; Rc Gray v. Minor r. (1891) 27 
L. R. Ir. 609. A guardian may, howe\er, 
disclaim before acceptance, E r parti 


Champney, 1 Dick. 350; O'Keefe v Ca¬ 
sey, 1 Sch. & Lef 1 ob. 

(24) Pollard Rouse. 33 M 288. As 
to jurisdiction of the Court, see Resanl 
v. Narayaniah, 38 M R07 P. C. 

( 25 ) Rnmaiiatham \ Mutton, 43 M 
429. ‘ 
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674. Analogous Law. —The following texts support the rule:— 

Manu —“ 2 1 Jay and night must women he held by their protectors in a state 

of dependence; but in lawful and innocent recreations, though rather addicted to 
them, they may 1>e left at their own disposal. 

“3 Their fathers protect them in childhood; their husbands protect them in 
youth; their sons protect them in age; a woman is never fit for independence ”(') 

Narad. —“28. After the death of her lord, the relations of her husband shall 
be the guardians of woman who has no son They shall ha\e full authority to con¬ 
trol her, to regulate her inode of life, and to maintain her. 

“ 20 When the husband’s family is extinct, or contains no male, or when it 
is reduced to poverty, or when no one related to it within the degree of a Sapinda 
is left, the father’s relations shall be the guardians of a woman.”!-) 

975. The husband’s right to guardianship of his wife was recognized 
by the early text writers,!^ and cases. 14 ) Kven in one later case the High 
Court reversed the District Judge’s appointment of the widow’s brother 
and appointed her husband’s sister’s son as her guardian in consonance 
with Hindu Law.!') But the Court now is not likely to yield to a priori 
legal right without reference to the welfare of the minor. (6 > 

976. The husband, even if he be a minor,'!D is the lawful guardian 
of his minor wife in preference to her parents! 8 ) and other relations, 
unless he is precluded by the usage of his caste from such a custody 
until his wife attains puberty.!’) This is the established rule of Hindu 
Law,!' 1 ’) and is recognized in the Guardians and Wards Act.!") 

977. Clause (2) is consequential on her renouncing her father’s 
(jotra and becoming affiliated as a member of her husband’s family.!' 4 ) 
The subject has already been considered on the preceding pages to which 
the discussion here must be regarded as merely supplementary. 

978. Though the husband has naturally the right of guardiansnip 
over his wife, it is a right which might, at any moment, be challenged by 
an application made under the Guardians and Wards .Act, when the ques¬ 
tion of his unfitness must be considered by the Court. Where the husband 
has failed to obtain the custody of his wife by civil suit he should not 
be appointed a guardian as it would then give the husband relief in a 
summary proceeding which he had failed to obtain in a regular suit.!^) 

979. In this case the wife aged 16 who had become a convert to 
Mahomedanism refused to return to her Hindu husband who failed in a 


(0 IX-2, 3 

(j) XII [-28, 20 - 33 S B. E. 106, cited 
in Dayahhag, XI-1-64. 

(3) Mac. H. L, 11-203. 

(4) Kishen Mohan v. K heller Mont, 2 
Hay 196; Kisttr v. Gitnga, 20 W. K 207; 
Navanli Lai v Purushottam, 50 B. 268 

(5) Khudi Ram v. Bonwarilal, 16 C. 

I 5«4- 

(6) Navanli Lai v. Purushottam, 50 B 
268. 

(7) S. 2f, Guardians and Wards Act, 
(VIII of 1890). 

(8) Amba v Shrintvasa, 26 C. W. N. 
369 P- C, 68 I. C. 754- 

(9) Such is the practice in the Madras 


Presidency; Armuya v. Viraraykava, 24 
M 753- 

(10) Sun tosh v Gera Pat tuck, 23 W 

R. 22; Kattecram v. Gendhcnee, ih , p 
178; Boolchand v. Janokce, 24 W K. 228, 

S. C. 25 W. R. 386; Surjyawoiti v. Kal 
Kanta, 28 C. 37 (45)- 

(11) S. 19 (a), Guardians and Wards 
Act, (VIII of 1890). 

(12) Mac. H. L, Vol I, Ch. VH, Vol 
TT, Ch. VII; Kesar v. Ganga, 8 B H 
C R. (A. C.) 3 r; Khater Monee v. Kishen 
Mohun, 2 Hay 195; Khudi Ram v. Bon- 
ivarilal, 16 C. 584. 

(13) Bhagwana v. Ramchand, (jgn) 
P. L. R 231, 11 I. C. 145. 
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suit to obtain restitution of conjugal rights. He thereupon resorted to an 
application under the Guardians and Wards Act, but the Court refused to 
assist him in evading the consequence of a decree by appointing him the 
guardian of his wife’s person, which it held, would be otherwise not in 
the interests of either party and would, on the other hand, lead to mutual 
unhappiness, since the wife would be treated as an outcast in her hus¬ 
band’s home, and the husband was not likely to extend to hei the affection, 
which as a wife, she had the right to expect/" 5 

73. (1) The natural guardian of a minor’s property 

possesses the power to transfer any portion of 
rijht! ural guard,an * the minor’s property in ease of necessity or for 
the benefit of the estate: 


( 2 ) Provided that where the property comprises a family 
trade, the guardian has the power to transfer or pledge the pro¬ 
perty and credit of the firm for the ordinary purposes of that 
trade. 


Synopsis. 


(1) Powers of Natural Guardian 

of Minor’s Property 

(980) . 

(2) Powers in Respect of 

Minor’s Trading Business 

(981) . 

(3) Pozvers of Certificated Guar¬ 

dian (982). 

(4) Power to Compromise on 

Behalf of Minor (983). 


(5) De Facto Guardian’* Powers 

(984). 

(6) Guardian and Trustee (985). 

(7) Guardian Not to Enter on 

Speculative Enterprises 

(986) . 

(8) Necessity or Benefit to minor 

(987) . 

(9) Liability of Trading Firm 

(988) . 


980. Analogous Law. —The powers of the legal guardian of a 
minor’s estate are closely comparable to those of the manager (other than 
the father) of a joint Mitakshara family. Tn the one case the guardian, 
as in the other the manager, is entitled to mortgage or sell tire estate 
if justified bv necessity, or benefit/' 5 ' Whether manager or not, the 
father is, however, further entitled by reason of a text to alienate the joint 
property for the payment of his antecedent debts/' 65 

981. Clause (2) is an exception, and is justified by the nature of 
the business which brings the minor in trade relations with the world at 
targe, who, in their ordinary commercial dealings, cannot be expected to. in-* 
vestigate the status of the family and its requirements on each occasion. 


(14) Bhagwanai v. Ramchand, (1911) 
P. L. R. 231, 11 I. C. 145. 

(15) Hunooman Pershad Panday v 
Babooee, 6 M T. A. ro.l: Nandan v. Iiari- 
kishen, 3 A. 53s; Bhetnsingh v Liuhh.i, 
(1882) A. W. N. 70; Gharihnlfrh v. 
Khalaksingh, 25 A. 407 P. C : Hurry 
Mohun y. Gonesh Chunder, io C. i.23 F. 


B ; Mohammd v. Nafur Mondul, 35 C. 
823 ; Nanti Chundar v. Bisheshwar, 35 C 
505 ; Rash Moni v Soorjakanta, 32 C . R32. 
There is no distinction in principle bet¬ 
ween a mortgage or a sale; Mohammd 
Nafur Mondul, 25 (’ 8^0 ( 8 ^ 5 ). 

(16) S. 149. 
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This was clearly pointed out by Sausse, C. J., of Bombay in a case/ 1 ?* which 
is now considered a leading case on the subject, and as such has been 
since continuously followed/ 110 

982. The powers of a certificated guardian are thus not the same, 
but very much less, as enacted in S. 29 of the Guardians and Wards 
Act/" 0 He cannot without the previous permission of the Court transfer 
any part of the property of the ward or lease it for a term exceeding 
five years, or for any term extending more than one year beyond the 
date on which the ward will cease to be a minor/* 0 * In a case in which 
the manager of a joint Mitakshara family was also the certificated 
guardian, the Court held that his appointment by the Court could not 
detract from his legal powers as manager, and that if he alienated the 
minor’s property without leave of the Court the alienation w'ould not be 
invalid because it was made without leave since by' agreeing to become a 
certificated guardian he did not cease to be the manager of the joint pro¬ 
perty/- 1 * But such a case is not likely' to occur now' since it is no longer 
competent to the Court to appoint a guardian in respect of a mere copar¬ 
cenary interest The question what constitutes a legal necessity is one 
which must depend upon the facts of each case The performance of 
the father’s funeral rites/-’-* the payments of the father’s debts/* 0 the 
marriage expenses of the minor and the purchase of jewels for bridal 
presents/ 24 * the repairs to his property/*'* and maintenance of the 
minor/ 1 * are all instances of such necessity, to which many more could 
be added. So the guardian may alienate properly for the benefit of the 
estate f -’* Where the mother entered into a contract for the sale of her 
minor son’s immoveable property and the son having subsequently' died, 
the mother succeeded to him as his heir whereupon the other party sued 
her for specific performance of her contract of sale the Court threw out 
the suit holding that as the mother had no right to sell except for a legal 
necessity and it was found against the plaintiff—and as she did not pur¬ 
port to sell the property as her own. the principle underlying S. 43 of the 
Transfer of Property Art was inapplicable, and the plaintiff had no equity' 
which he could enforce against her in respect of a contract made by her 
for her minor son/ 3 * 

983. Moreover, the rule here stated is subject to the provisions of 
S. 38. t. P. A., other law's; e.i S. 38 of the Transfer of Property' 

Compromise. Act/ 4 * 


(17) Ram Lai v I.akhmichand, 1 B 
H. C. R. (App.) 51. 

(18) Joykisto v. Nityamtnd, 3 C. 738; 
Morrison v. Verchoyele, 6 C. W. N 429; 
Sanka v. Bank of Burma, 21 M. L. J 
620; 11 I. C. 79 (and cases cited therein) ; 
Bishambcr v. Fatchlal 29 A. 176; Raghu- 
nathji v. Bank of Bombay, 34 B. 72; 
Ram Pertab v. Fooli Bai. 20 B. 767. 

(19) VIII of 1P90. 

(20) lb ; in Adhar Chand v. Kirtibash, 
6 I. C. 638, the obiter to the contrary 
overlooks this distinction 

(21) Ram Autar Singh v. Chozvdhurt 
Nursingh, 3 C. L. J. 12. 

(22) Nathu Ram v. Chhagan, 14 B 


(23) Murari v T ay ana, 20 B. 286. 

(24) Kankifati v Racherla, (1911) 2 
M. W. N. 477- 

(25) Adhar Chandra v. Kirtibash, 12 
C. L. J, 586; 6 I. C. 638; Hurry Mohun 
v. Ganesh Chunder, 10 C. R23 (829) F. 


(1) Sootider Narain v. Benud Rant, t 
C. 76. 

(2) Mohanund v. Nafur Mondul, 26 
C. 820 (822) ; Rajani Kanta v. Abinash 
Chandra, 2 I. C. (C.) 366. 

(3) Rashntotii v. Surjakanta, 32 C. 832 
(836). 

(4) Rajani Kanta v. Abinash Chandra, 
2 I. C. 366, 
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The guardian is equally entitled to make a compromise on behalf of 
his ward. (4) 5 6 7 

984. De Facto Guardian's Power.—The powers of a natural and a 
dc facto guardian are said to be the same as those of a legal guardian<*> 
(§§ 982, 996). Rut in order to vest a person with the right of a dc factu 
guardian, there must be some course ot conduct in that capm itv, otherwise 
a person who has for several Years never intermeddled with the property 
of his ward, but suddenly takes upon himself to sell his property, cannot 
be described his de facto guardian, since he is merely his gu.udian ad hoc S'') 
Any act done by a de facto guardian would lie equally binding on th.- minor 
if it is supported by necessity or benefit of the minor O) Such for ind uce, 
would be an alienation made by the guardian for repairs of the minor’s 
property or other case of proved necessity <8) 

985. Guardian and Trustee.—A guardianship is sometimes spoken 
of as a sacred trust, but this is only so as regards die nature of the obli¬ 
gations necessary for the discharge of the two offices, but the powers of 
the guardian and the trustee are not co-exlensive, those of the guardian 
being more limited than those of the latter. A guardian can alienate onh in 
cases of necessity or for an evident advantage of his ward, while ’.he 
trustee is empowered to deal with the property in any case he considers 
reasonable and proper. 

986. The natural guardian of a minor must not enter into specula¬ 
tive or hazardous enterprises on behalf of his ward And though he is 
entitled to continue the business of his ward, he must carry it on as a 
man of ordinary prudence avoiding obvious risks and probable losses. 
The minor’s father in a case was a money-lender. Tlis guardian con¬ 
tinued the business lending money to insolvent persons without security and 
subscribing to the capital of a new company It appeared that in the 
course of the money-lending business he had to lend money to persons who 
failed but there was no proof of any misconduct or want of care or pru¬ 
dence. It was held that inasmuch as the guardian had acted to the best 
of his ability, the minor could not hold him liable for losses suffered by 
him by reason of his guardian’s failure to lecover the debts advanced, 
but as regards his subscription to the capital of a new Mill Company the 
success of which was a mere matter of speculation, he had acted beyond 
the scope of his authority and the minor was entitled to recover Rs. 10,000 
which he had subscribed to the capital in exchange for the shares which 
were made over to the guardian (,o) 


(4) Sarabjit v. Itidariit. 27 A. 203 
(250) ; Nirvanaya v. Nirvanaya, 0 R 365; 
Natesa v Rama, (1911) 2 M W N 145, 
10 I. C. (M.) 221. 

(5) Adhar Chandra v. Kirtihash, r2 C 
L. J. 586 (588); 6 I. C. 638; Sham 
Chandra v. Gadadhar, 13 C. L. J. 277: 
Mahomedan Law different —Mata Din v. 
Ahmad Ali, 34 A. 213 (222) P. C. Ganpat 
v. Bissessor Lai, 8 N. L. J. no, (1923) 
N. 230. 

(6) Harilal v. Gordhan, 51 B. 1040 

(7) Amrit v. Manik, 12 B. H. C. R. 


79; Keshav v Doulat Khan, (1891) B- P 
J. 147; Arunachala v. Chidnmbara, 13 M 
L J. 223; Sidditk v Mhd Ilushum, 
(iQifi) \r. W N 3 IT. 37 b c 728: 

A nimuqum v VUhnchami. 37 M 38: 
Adhar Chandra v. Kirnbash, 12 C. L J. 
586; 6 T. C. 638. 

(8) Adhar Chandra v. Kirtibash, 12 C. 
L. J. 586 

(9) Subbiah v. Ranqia. 7 M L J 1911 
Trusts Act, (II of 1882), S. 36. 

(10) Bansidhar v Ganpatlal, 3 ( . P. 

L. R. 95 - 


H. C.- 33 . 
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987. The minor is bound when the transfer made on his behalf 

was either necessary or beneficial to him. A trans- 
Necessity and Bs- f cr ma y ] )e necessary though it may not he 
nef,t ’ beneficial to the minor as where his estate is sold 

to pay off an antecedent debt of the father or other debts incurred for 
purposes which the law regards as creating a just charge on the estate/ 11 ) 
So a transfer may be lieneficial to the minor though it may not be 
necessary. As was observed in a case: “Necessity seems to connote the 
idea of warding off an evil or the doing of something that cannot be 
avoided or of something which it is one’s legal duty to do. To avoid the 
sale of a minor’s property for a debt would be warding off an evil; conduct¬ 
ing necessary repairs would also be an act of the same class. The 
maintenance of the minor would be a necessity, as something which cannot 
be avoided. Performing his father’s funerals would be a necessity as an 
act which it is his duty to perform. Hut over and above all these acts that 
are necessary, there may be acts which are jmsitively beneficial to the minor, 
and an alienation which would conduce positively to the benefit of the minor 
would be upheld, apart from any necessity, unless, of course it is accom¬ 
panied by other evil. 

988. Liability of a Trading Firm.—The general rules and restrictions 

Clause (2) applicable to persons dealing with a minor or with 

au * e ' his property do not apply to a case where the minor 

inherits an interest in a trading partnership. In such cases the rule first 
laid down by Sausse, C.J./ 1 ’) and consistently since followed/ 1 '*) defines the 
exact powers of the guardian or manager of such minor’s property in the 
following terms:— 

“Ancestral trade, like other Hindu property, will descend upon the 
members of a Hindu undivided family; and we think that such a family 
can, by its manager or its adult members acting as managers, enter into 
copartnership with a stranger. 

“ In carrying on such a trade, infant members of the undivided family 
will be bound by all acts of the manager, or the adult members acting as 
managers, which are necessarily incident to and flowing out of the carrying 
on of that trade, whether it he singly or with a copartner. 

“ The power of a manager to carry on a family trade necessarily implies 
a power to pledge the property and credit of the family for the ordinary 
purposes of that trade. Third parties, m the ordinary course of bona fide 
trade dealings, should not be held bound to investigate the status of the 
family represented by the manager, whilst dealing with him on the credit 
of the family property. 

“ Were such a power not implied, property in a family trade, which 
is recognized by Hindu Law to be a valuable inheritance, would become 
practically valueless to the other members of an undivided family wherever 


(nl Kaihur Stiiqli v Root> Siiujli, a 
U. \V. T*. Yt. C. ft.. v, Ilonutnan L’cr- 
saud Favidevj Bdbooe?, b W \ -jjyy. 
Babaii v. Kmlvnaiee. 2 "ft hMv, Sucaram 
v. Kalidas, B. bjt; ^runarhala v 
Chidambara, 73 M L. J. 223 

(12) Vemhti Iyer v. Srinivasa, 17 1 
C. 609. 

(13) Rant Lai v. Lakhmichand, 1 B. 


"H C. ft. (A^vA (7*, 7A. 

(,H) Jo'skisto v Nit^anund, 7, C.. 73ft-, 

M or tvs on \j. V erclvo^ele, tl. \v!. , 

Sanka v Bank of Burma, xv "M. "L. ]. 
f)2o; 11I.C 79 (and cases cited therein"); 
Ram Purtab v. Fooli Bai, B. 767; Raghu- 
nathji v Rank of Bombay, 34 B. 72; 
Bishambhar v Fateh Lai, 29 A. 176; Jhiti 
Bai v. fejmalt, 13 N. L. R. 109. 
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an infant was concerned, for no one would deal with a manager, if the 
minor were to be at liberty on coming of age to challenge as against third 
parties the trade transactions which took place during his minority. 

“ The general benefit of the undivided family is considered by Hindu 
Law to be paramount to any individual interest, and the recognition of a 
trade, as inheritable property, renders it necessary for the general benefit 
of the family that the protection, which the Hindu Law generally extends 
to the interests of a minor, should be so far trenched upon as to bind him 
by acts of the family manager, necessary for the carrying on and consequent 
preservation of that family property; but that infringement is not to he 
carried beyond the actual necessity of the case.” 

989. It has been, however, pointed in later cases that in such cases 
the liability of the minor must be confined to the extent of his interest in 
the firm and that his liability should not he extended to himself personally 
or to his other property unconnected with the firm (, s) 

The subject will be found more fully set out in the sequel (S. 140). 

74. A person, not a de jure guardian, who being: interested 
in the minor, assumes charge of his property 
Powers of « de for purpose of management possesses the 
facto guardian. same rights of alienation thereof as a de jure 

guardian. 

Illustrations. 

(a) A, the natural guardian of a minor B, alienates his property for legal neces¬ 
sity or for the benefit of B or of his estate The alienation binds Ft 

( b) A, a distant relation of the minor, B, acts as his guardian, and as such 
alienates his property for legal necessity or for the benefit of B or of his estate 
The alienation binds B. 

Synopsis. 

(1) Powers of Guardian (990). (4) Acknowledgment by De 

(2) Mahomadan Law (991). Facto Guardian (994). 

(3) Personal Rights (993). (5) Officious Intermeddler Ex' 

cepted (995). 

990. Analogous Law.—All guardians mav be classed as— 

GUARDIAN. 

I _ _ 

I " “ " ' I 

De Jure. De fac'o. 

(r) Natural. 

(2) Testamentary. 

(3) Certificated. 

The rights and duties of a certificated guardian are those specified in 
Sections 20-37 of the Guardians and Wards Act. Tut those of the other 
three, namely, natural, testamentary and a de facto guardian are limited by 
Hindu Law, which (except as regards the father) permits of an alienation 
made by them on his behalf for legal necessity or benefit of the minor or of 
his estate. As the Privy Council observed in a leading case: Under 

(15) Sanka v. Bank of Burma , 21 M, L. J. 620; 11 I. C. 79■ 
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the Hindu Law, the right of a bona fide incumbrancer who has taken from 
a do facto manager a charge on lands created honestly, for the purpose of 
saving the estate, or for the benefit of the estate, is not (provided the 
circumstances would support the charge had it emanated from a de facto 
and de jure manager) affected by the want of union of the de facto with 
the dc jure title. 

991. It will be oberved that in this respect Mahomedan Law offers 
no analogy, but rather presents a contrast; since 
Mahomedan Law under that law a de facto guardian has no 
s; ' ere “ 1 ' recognized position, being regarded as no better than 

an intermeddler who mav as such incur liability, but can confer no right by his 
alienation of his ward’s property The one inquires who made the 
alienation; the other whv it was made As the Privv Council observed: 
" Tt is urged on behalf of the appellant that the elder brothers were dc facto 
guardians of the lespondent, and as such, were entitled to sell his property, 
provided that the sale was in order to pay his debts and was therefore 
necessary in his interest Tt is difficult to see how the situation of an 
unauthorized guardian is lettered by describing him as a dc facto guardian. 
He may by his dc facto guardianship assume important responsibilities in 
relation to the minor’s property, but he cannot thereby clothe himself with 
legal power to sell it ” (, 7) Rut their Lordships were careful to observe 
that they were not deciding whether a sale by a dc facto guardian, if made 
ot necessity, or for the payment of an ancestral debt affecting the minor’s 
property, and if beneficial to the minor, was altogether void or merely' 
voidable Tint it was assumed that it would be either one or the other, 
merely, because the transfer, though supported by necessity, was made 
by an unauthorized person. This distinction between the two systems 
appears to have been ignored in some cases in which an alienation by a 
ITindu dc facto guardian was treated as ipso facto void/ 11 *) But the different 
structure of Hindu society with its joint family, unknown to Mahomedan 
Law, gives to a dc facto guardian of a minor a position identical with that 
acknowledged in a de jure guardian. <2 °> Where the latter is the father he, 
moreover, possesses greater right of alienation, in that he is permitted even 
greater latitude, and may transfer his son’s estate for his own antecedent 


(16) llanooman Pershad v. Mt 
Bdbooee,, 6 At T A. 393 (412, 413) 

A writ v. Mantle, 10 B H C R. 79. 
Kesha',’ v. Daulat Fain, (1891) B. P. T 
147; Arunachula v Chidantbara, 13 M I. 
J 223; Adhar Chandra v. Kirtikash, 12 C. 
L. J 586; 6 T (' 638; Gunqa Pershad 
v Phool Singh. 10 \V R 106; Dora 1 ) 
Ally v. Abdool A zees, 4 C 229, Ram 
Chundcr v. Brojonath, 4 C 929 F. B 
Mohanund v. Mafur Mondul, 26 C. R20, 
7 hayammal v Kuppanna, 38 At 1T25, 
Kallwppa v. Dewasigamani, (1913) M \V 
N. 795; 18 ]. C. 27; Omar Jlaval v Dev 1 
Das, (iyio) P W. R 5; 5 I C. 590; 
Jago v. Oodal 4 N. L. R. 20 (24). 

(17) Mata Din v. Ahmad Ali, 34 A. 
213 (222) P. C.; followed in Imambandi 
v. Mutsaddi, 45 C. 878 (892) P. C 

(18) Mata Din v. Ahmad Ali, 34 A. 213 
(222) P. C. 


(19) ffusen v Raiaram, to N L R 
133. 26 T C 813; Sunder v Shiaman, 68 
I C. (L.) 731, following Mala Din v 
Ahmad Ali, 34 A. 213 P C.; May no 
Bibi v. Banka Behan, 29 C. 473, (both 
cases of Mahomedan de facto guardians) 

(20) llanooman Pertaud v Mt 
Babooee, 6 M T A. 393; Vemulapallai 
v. Maganti, 49 At 768; Bai Kunthi v. 
Adhar Chandra, 92 I. C. 727; (1926! 
C 653; Kesheo v Jagannath, 22 N. L 

R. 5. F. B„ 92 I. C. 121, (1926) N. 81 
(powers of alienation qua de facto 
manager). But may not the management 
he only an incident of guardianship? 
Sheikh Muhatncd v. Ramchandra, 90 I. 
C. (N.) 74; Lalchand v. Narhar, 89 I. C. 
(N.) 896; Narayan v. Dharma, (1925) 
N, 1,34: Lakhmichand v. Khushaldas, 18 

S. L. R. 230; (1925) S. 330. 
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debts, not illegal or immoral. The subject is a part of the joint family law 
and will have to be discussed more in detail in the sequel (Ss. I35-15 ( JJ. 

992. It has already been seen that the Courts are not at liberty to 
appoint a guardian of a minor’s coparcenary property, it then follows 
that where it is the minor’s sole property his interest therein i annut be pro¬ 
tected by any action taken under the Guardians and Wards Act. If his inte-- 
est is prejudiced by his jointness he must have first recourse to partition, and 
on the severance of his interest the appointment of a guardian by Court 
is possible. But so long as he remains joint he must abide by the law 
which govern the management of joint family property and its alii nation 
by the manager whether he is or is not the dc jure guardian of its minor 
members. 

993. Personal Rights.—But this is so only as regards the minor’s 
property. As regards his personal rights, e.y, his marriage, the dc facto 
guardian has not the same power as his de jure guardian. And so it has 
been held that the father of a married minor girl, being neither her natural 
nor legal guardian, cannot act as her “ representative ” within the meaning 
of S. 32 ((b) of the Registration Act, so that any deed of the minor 
presented by him for registration and registered is not validly registered^ 

994. Acknowledgment by De Facto Guardian.—As the status of a 
dc facto guardian is recognized by law, he must be deemed to be a “ legal 
guardian” within the meaning of S. 21 (1) of the Limitation Act; and as 
such, he can enlarge limitation by his payment or acknowledgement.<--0 lu 
one case it was held that a payment made by the eldest brother of certain 
minors could not save limitation, when their mother, their natural guardian, 
was alive.But a minor may have both a natural and a de facto guardian 
in which case they would be both classed as legal guardians within the 
meaning of law. 

995. Officious Intermeddler Excepted.—The position assigned by 
Hindu Law to a dc facto guardian does not extend beyond a relation or 
friend interested in the minor, who from love and aifectmu to him assumes 
superintendence of his estate. It excludes an officious intermeddler 
with his estate. In the Privy Council case the dc facto guardian was the 
mother of the minor Zemindar who denied her competency to mortgage 
his estate, and even averred that being a pardanashin lady with no business 
experience, her affairs were practically in the hands of her agents who 
treated the Zcmindari as if it were her own, and who describing herself as 
’’ proprietor ” and “ heir ” charged the estate, from which her son, on 
attaining majority sought exoneration, whereupon the Privy Council said: 
“ Had the Rani intruded into the estate wrongfully, and even practised 
deception upon the Court of Wards, by putting forth a case of joint 
proprietorship in order to defeat the claim of a Court of Wards to the 
worship . it would not follow that those acts, however wrong, would 
defeat the claim of the incumbrancer. The objection, then to the Rani’s 
assumption of proprietorship, in order to get the management into her hands 
does not really go to the root of the matter, nor necessarily invalidates 

(21) Amba v. Shrinivas, 26 C. \V. N. 630 (633, (>34) a dc fa, In guardian i.-. 

369 P. C. “guardian” within the meaning of Ss. 4 

(22) Tirupavya v. Mulidi, 24 M. I.. J. (2) and 7 (2) of the Guardians and 

428; 19 I. C. 362. Wards Act Wallace Sitka Poi v Wallace 

(23) Bireshar v. Ambica Charon, 45 C Radha Boi, 36 M. L. J. 189; 51 I. C. 236. 
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the charge. ”< 2 *) In other cases too the de facto manager was a relation; 
c.g., the mother/**) the stepmother/') or the grandmother*-*) but relation¬ 
ship is not necessary. For instance, the lather is not the legal guardian of his 
illegitimate child but his dc facto guardianship could not be repudiated on 
that ground.. On the same ground the guardianship of the natural father 
of an adopted son/’) or ol a married female would be easily recognized. 

But a person who is not attached to the minor by ties of affection or 
other recognized affinity, but assumes charge of his estate, is no belter 
than an intermeddler with his estate, for which he would be accountable 
to him as a trustee de son tort for the period of his intermeddling/*) 

75. The guardian of a minor may enter into a contract 
Natural guardian or compromise on behalf of his ward, and do 
may contract or com* all other acts which are reasonable and pro- 
promise. p er for the protection of his property and 

for his benefit. 

Synopsis. 

(1) Powers of Natural Guardian Guardian (996). 

( 996 ). ( 3 ) Acknowledgment of Liabi- 

(2) Contract or Compromise by lity (997). 

996. Analogous Law.—Both the natuial and dc facto guardians 
possess far larger powers than the certificated guardian whose powers are 
defined by S 27 and limited by S. 29 of the Guardians and Wards Act. 
But for the special limitation, all the three .vould possess the same powers. 
He is entitled to make any contract or compromise on behalf of his ward 
provided it is done in the bona fide interest of the ward. As was observed 
by Sir Richard Garth, C.J.: “ ft is now settled law that a Hindu widow 
fully represents the estate, and when ihe estate is pretty large it becomes 
necessary to enter into various contracts or transactions with third parties 
in the course of its management. Circumstances may be imagined where 
it would be manifestly unjust to hold that a particular contract which a 
Hindu widow found it necessary to make with a third party for the benefit 
of the estate was not binding upon the next heir after her death. Suppose 
the estate consists of Sunderbund tracts in which periodical embankments 
are required to be constructed for their preservation. Suppose, a Hindu 
widow in possession of such an estate engages workmen to construct an 
embankment on the condition of paying for the work after it was finished 
and suppose the death of the widow takes place just after the work was com¬ 
pleted. It seems to me that it would be manifestly unjust to hold that the 


(24) Ilanoomai 1 Pershad Pandey v Ml 
Babooee, 6 M. I A. 39.1 (413). 

(25) Soonder v. Bennud, 4 C. 76: Aru- 
mugum Clietty v. Vellaichami, 37 M 38 

(1) Jago v. Oodal, 4 N. L. R. 20 (24. 
25 )- 

(2) Mohanund v. Nafttr Mondul, 26 
C. 820. In Adhar Chandra v. Kirtibash, 
12 C. L. J. 586, 6 I. C. 638, the alienation 
>vas by the grandmother of a married 


female whose husband was her de jure 
guardian 

(3) Ganga Prasad v. Hara Kanta, 15 
C W N. 558, 7 I. C. 234. 

(4) Cf. Baroda Prosad v. Gajendra 
Nath, 13 C. W. N. 537, 1 I. C. 389; 
Dhanpat v. Mahesh Nath, 24 C W. N 
752, 57 I. R05: Datnodar v. Dayal, ri 
Bom. L. R. 1187, 4 I. C. 283. 
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next heir succeeding to the estate would not be bound to pay for the work 
done out of that estate. On the other hand, cases may be supposed where 
it would be unjust to the next heir after the widow’s death, to make him 
liable under a particular contract, though made by a Hindu widow in the 
course of the management of the estate. Suppose a Hindu widow engages 
a builder to make sundry improvements in the family dwelling-house while 
there is no necessity for such improvement, and dies after the work is 
finished. It seems to me that it would be unjust to hold that the next 
heir is liable to pay for the work done out of the estate though it is to 
a certain extent benefited thereby. It tollows therefore, that m order 
to bind the next heir, it is not sufficient to show that the contract has 
conferred a benefit upon the estate; but it must be further established that 
the contract is of such a nature that a prudent owner in managing his 
estate would find such a contract necessary for the due preservation ot 
the estate. A contract, therefore, which not only corners a benefit upon 

the estate, but is necessary for its good management, though made by a 

Hindu widow, is, in my opinion, binding upon the next heir aiter ner 

death.”<s) 

997. In this view the guardian is entitled to execute a promissory 

note on behalf of his ward, and acknowdedge any 

Promissory Note : liability not barred by limitation.lie is also held to 

Acknowledgment. be “ the agent duly authorized " for the purpose of 

S. 20 of the Limitation Act<?> but on this point the 
contrary has been laid down in some cases of the Calcutta W and Allahabad 
High Courts/**) 

76. The guardian may bind the minor in the following 
cases:— 

What acts bind 

•"'“or- (i) By entering into a contract charg¬ 

ing the minor’s estate. 


( 2 ) By acknowledging his debt before it is barred by time. 

Synopsis. 


(1) Right of Guardian to Charge 

the Minor's Estate (999). 

(2 ) Powers to Bind Minor Per¬ 

sonally for Necessaries 

( 1000 ). 


(3) What Are Necessaries 

(1001). 

(4) Guardian's Right to Ac¬ 

knowledge Debts (1002). 


998. Analogous Law.—The powers of a Karta of a joint Mitakshara 
family must be distinguished from those of a guardian and of the latter, 
when he is a de facto guardian and when he is appointed by a Will or 
by the Court. 


(5) Hurry Mohun v. Gonesh Chunder, 
10 C. 823 (829, 830) R B. 

(6) Subltanadri v. Sriramulu, 17 M. 
221; Kailasa v. I'onnukannu, 18 M. 45(1: 
Lhinnaya v. Gurunatham, 5 AJ. 169 R B.! 
Subramania v. Arumuya, 20 M. 330; 
Natliuram v. Sltoma, 14 B. 5O2; Amrtl v 
(l lamk, 10 B. 512; Annapakauda v. 


Sanyadiyyappa, 26 B. 221; liati Makar am 
v. ( ollector, 17 A. 198. 

(7) Animpiiyauda v. Sanyadiyyappa, 2 b 
B. 221 (234J. 

(X) Chhalo Ram v. Ditto, 2 b L. 51; 
Asuddin \. Lloyd, 13 C. L. R. 112; IV a Ji¬ 
buti v. Kadir liaksh, 13 L. 292. 

(9) Itlak Singh v. Ghhutta, 26 A. 598, 
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999. To a certain extent the powers of a de facto and a de jure 
guardian are identical. Both must, generally speaking, deal with the 
ward's property, as a man of ordinary prudence would deal with it if 
it were his own, and they may do all a« ts which are reasonable and proper 
for the realization, protection or benefit of the property* 10 * or for the 
maintenance of their ward 411 - The guardian is entitled to borrow money 
on the credit of Ins ward’s estate for any purpose binding on the minor, 
such as for instance, the |X*rformance of the funeral rites of his father* 12 * 
or to pay off his father’s debts,* 13 * to marry and maintain the minor, 
to purchase jewels to be presented to the minor’s wife during marriage,*' 4 * 
and in fact, on any of the heads of what is known as legal necessity. But 
he cannot make his ward personally liable by a simple contract debt; 
nor can such debt be recovered out of his estate unless it is charged*' 5 * 
except where it is incurred for the minor’s necessaries, or is a trade 
debt which is subject to a different rule.*' 6 * A guardian of a minor 
cannot bind his w'ard’s estate except by a document purporting to 
bind it.*' 7 * 


1000. Minor’s Necessaries.—The guardian is empowered to bind 
the minor personally by contracts entered into for necessaries of the minor 
or of his estate/' 8 * Such liability is not affected by the fact that the 
loans were advanced at the instance of the guardian. “ His contract on 
his behalf might be ineffectual like one entered into by himself, but the 
liability to discharge debts incurred for necessaries would remain. The 
necessity for them would determine whether or not he was bound to 
repay them, and not we think the reasonable belief of the borrower that 
they were for necessary purposes.”* 1 *'* Where the promise is to pay 
money which has been expended for necessaries, the estate of the minor 
may be liable not on the promise but because the money had been 
supplied.* 20 * 


1001. The term ‘ necessaries must be understood with reference 
anin of Necea- to Hindu Law. For instance, the nidrriage of a sister 

amng o eces> j s a “necessary” within the meaning of Hindu Law 

for which a minor’s estate would be liable for the 
payment of money borrowed from another.* 21 * To a Hindu, marriage is a 
prime necessity, and a samskar (a religious sacrament)* 22 * the expense of 
which is a charge on the inheritance. 


(10) h>. 27, Cuardiaus and Wards Acl, 
(Vlil of 1890). 

(11) Nandan Singh v. Uarkishen 
Singh, 3 A. 535. 

(12) Nathu Ham v. Lhhagan, 14 B 
502. 

113) Alnrari v. '1 ayana, 20 B. 286. 

(14) A ankipati v. Racherta, (1911) 2 
M. W. N. 477. 

(15) Ranmalsinghji v. Vadilal, 20 B. 
61; Bhawal bahu v. Baijnath, 35 C. 320 

(16) Bhagwal Sahu v. Baijnath, 35 C 
320 (329); Ram Partap v. Foohbai, 20 
B. 767; bakrabhai v. Maganhal, 26 B. 206, 
F. B.; Raghunathji v. Bank of Bombay, 
34 B. 72; Jhifibat v. 1 ejmal, 13 N L. R. 
100 (no, in). 

(17) Batchu v. Vajula, 36 M. L. J. 29 
F. B.; Raima Krishna v. Nagamam, 59 M, 


915; Subramania v. Arumuga, 26 M. 330, 
lukaram v. Ramchandra, 20 B. 767; 
Surendra Nath v. Atal Chandra, 34 C 
892. 

(18) Contract Act, (X of 1872), S. 68; 
Bhawal Sahu v. Baijnath, 35 C. 320 (323. 
3 * 0 - 

(19) Ranmalsinghji v. Vadilal, 20 B. 
bi; Juggessur v. Nilambur, 3 W. R. 217; 
Bhawal Singh v. Baijnath, 35 C. 320 
(323). 

(20) Sundararaja v. Fattanathusami. 
17 M. 336; Bhawal Sahu v. Baijnath, 35 
C. 320 (328;. 

(21) Nandan Prasad v. Ajudhia Prasad 
32 A. 325 (328) F. B.; Faikuntam v. 
Kallabhtran, 23 M. 512. 

(22) Kameswara v. Feeracharlu, 34 M. 
422. 
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1002. Guardian may Acknowledge Debt.—Though the guardian 
cannot revive a Warred debt/ 2 - 1 * he is competent to 
Clause (2). acknowledge it on behalf of his ward before it be¬ 

comes time-barred/ 24 * llis authority to revive a bar¬ 
red debt depends upon the language of S. 25 of the Contract A« t which en¬ 
forces “ a promise made in writing and signed by the person to be charged 
therewith, or by his agent generally or specially authorized in that behalt 
to pay wholly or in part a debt of which the creditor might have enforced 
payment but for the law of limitation of suits.”* 2 ** the position then 
depends upon whether the guardian is the minor’s agent “ generally or 
specially authorized ” to promise to pay barred debts. Even where he is 
the manager of a joint fatnily, he would appear to possess no power to 
revive such debt/ 1 * and, a fortiori, a guardian canuot possess such power. 

[ Cf . Section 128 (5) , (7), /wf.J 

The guardian cannot acknowledge a debt on behalf of his ward after 
he is dead/ 2 * 

77. A guardian cannot contract in the name of a ward, so 
as to impose on him a personal liability. 

Personal contract 

by guardian. Explanation .—Nothing herein applies to 

the acknowledgment of liability made by the 
guardian on behalf of his ward or a liability arising by way of 
indemnity or otherwise than under the contract. 

Illustrations. 

(а) A the guardian of his minor ward B executes a bond for him. B is not 
liable, 

(б) But if in the last illustration, the bond was executed for necessaries supplied 
to the minor the latter’s estate would be liable, not under the bond, but by way of 
reimbursement, as provided in Section 68 of the Indian Contract Act. 

(c) A executes a hundi on behalf of his ward B in the ordinary course of B‘ s 
ancestral business as banker. B’s estate is liable, being a trade debt which carries 
With it mutual right and obligation incident to such business. 

(d) A executes a bond in favour of C for a sum of money necessary to pay 

a paramount charge on his ward B's estate. B’s estate is liable to C as A was 

entitled to indemnity for saving B’s estate from forfeiture or sale, and C v.as 
entitled to be subrogated to A’s right. 

( e) A executes a bond in favour of C for a sum of money necessary to pay 

for his ward B’s sister’s marriage. B’s estate is liable to C oil an obligation arising 

under his personal law to pay for the marriage of his sister. 


(23) V if rap pa v. Muthusami, 7 M. L. 
T. 383; Subhanarayana v. Narendra, 19 
M. 255; Bramhadin v. Ram Lakhan, 3 O. 
W. N. 980. 

(24) S. 21, Lim. Act; Sobhanadri v. 
Sriramulu, 17 M. 221; Subromania v 
Arumuga, 26 M. 330; Annapagauda v. 
Sangadtgyappa, 26 B. 221; Bhaivat v. 
Baijnath, 35 C. 320 (324) ; Narendra v 
Raicharan, 29 C. 647; dissenting from 
contra in IVajbun v. Kadir Buksh, 13 C 


(25I S. 25 (3), Contract Act. 

(t) Chinnaya v. Gurunatham, 5 M. 169. 
F. B.; Daikat v. Appaji, 20 B. 155; Go- 
palnarain v. Muddomutty, 14 B, L. R. 
21. But an executor or an administrator 
possesses such authority— Tilackchand v 
Jitamal, 10 B. H. C. K. 206; Jethibai v. 
Puthbai, 14 Bom L. R. 1020 (1027). 

(2) Yellappa v. Desayappa, 13 13 . 218, 
(in which the Nazir had acknowledged 
a debt after his ward was dead). 
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Synopsis. 

(1) Personal Contract by Guar- (2) Limits of the Rule 
dian Not Binding on ( 1004-1006). 

Minor (1003). ( 3) Charge Distinguished 

(1007). 

1003. Analogous Law.—This rule is based upon a decision of the 

Privy Council^) decided upon the following facts: The guardian mother 
on behalf of her minor son sold certain villages rent free, personally 
covenanting both for herself and for her minor son, to indemnify the 
purchaser should any one disturb the purchaser, or should the Government 
assess any rent on the projicrty sold. The Government having assessed 
the villages to revenue and cesses, the purchaser sued the minor after 
he came of age uj>on the covenant, and his defence was that his guardian 
could not legally enter into any covenant so as to make him at any time 
personally liable—a contention which the Privy Council upheld, holding 
that it was so under the English Law, and as there was no rule of Hindu 
Law, “ the matter must be decided by equity and good conscience, generally 
interpreted to mean the rules of English Law, if found applicable to 
Indian society and circumstances.” They then added: “They conceive 
that it would be a very improper thing to allow the guardian to make 
covenants in the name of his ward, so as to impose a persona! liability 
upon the ward, ami the\ hold that in this case the guardian exceeded 
her power so far as she purported to bind her ward. ,,(l) The same 
principle underlay the decision in another case in which one Ganga, father 
of a boy, delivered him to one Durga who promised to educate 
him and appoint him his heir. He brought him up and dying 

intestate, Ins widow conU sled his right to inherit, and the Privy 
Council upheld her contention holding that there was no completed con¬ 
tract between Ganga and Durga. as Ganga could not make an agreement 
which should legally bind his son on attaining majority to remain with 
Durga, which was the sole consideration for Durga’s promise to constitute 
him his heir. ( s 5 Hut m such a case where a minor comes to Court to have an 
account taken as between himself and an agent, the latter is entitled to 
deduct the advances made to the guardian for the benefit of the rninor.< 6 > 

1004. Limits of the Rule.— In another case the Privy Council held 
that it was not “ within the competence of a manager of a minor’s estate 
or within the competence of a guardian of a minor to bind the minor 
or the minor’s estate by a contract for the purchase of immoveable pro¬ 
perty,” and that as the minor was not bound by the contract, there was 
no mutuality, and that the minor, on reaching majority, could not obtain 
specific performance of the contract. (7 > This case does not extend the 
doctrine of incapacity to contract any further than illustrating the rule 
that a minor is not only not liable on his guardian’s contract made on his 
behalf; but he is not entitled to ratify it on attaining majority. Such 


(3) Waghela v. Shckh Masludin, n 15 . 
551 P. C.; Tukeeram v. Ramaihandra, 2 
N. L. K. 25; Jhitbai v. Jajmat, 13 N 
L K. 109; Kashi Prasad v. A klcshiear, 58 
I. C. (P.) 22; Rajkumar v. Mirsa, 5 Pal. 
L. J. 239; 55 J. C. 214. 

.( 4 ) Waghela v. Shekh Masludin, 11 


H 551 (556) P. G 

(5) Leila Naram v. Lala R a wanin', 20 
A. 209 P. 

(6) Suren dr a Nath v. Alul Chandra, 
34 C. I'y2 (895). 

(7) Sanvarjan v. Pakhruddin, 39 C 
2 J 2 ( 237 ) P- c. 
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contract is in short void and not merely voidable at the option of the 
minor. 

1005. Then again even a contract in which a minor is only jointly 
liable would be enforceable, though not personally against the minor. 
Such was the case of the defendant, some of whom were minors who had 
agreed to let their interest to the plaintiffs who sued them all for specific 
performance, which the Court decreed holding the contract good and for 
the benefit of the minor.It would seem that the rule does not in¬ 
validate contracts made in the ordinary course of management of the 
ward’s property, relating thereto/ 1 ') The rule means no more than this 
that the guardian cannot make any contract so as to impose on his ■■■ ard 
a personal liability— and not that he cannot do any act entailing such 
liability on his ward. And even as regards his contract, while the dis¬ 
qualification remains the ward may yet be liable, not under the contract, 
but independently of it, as where the promise is to pay mone\ which has 
been expended for necessaries, in which case the estate of the minor ma\ be 
liable, not on the promise, but because the mone) has been supplied^ 8 9 10 ) 
(§ 1000 , 1001 ). 

1006. Apart from such obligation it is now settled that a minor 
inheriting an ancestral trading business will be bound by contracts made by 
his guardian or manager of the business on behalf of his firm to the 
extent of the assets of the business/ 1 ') This liability is no exception to 
the rule that a guardian has no power to bind his ward by a personal 
contract. It is in the nature of indemnity to the guardian who becomes 
personally liable on his contract which is transferred to his creditors. 
This is based on the principle of subrogation which permits the creditor 
to step into the shoes of the guardian to enforce the right which the 
latter had against the minor’s estate. Hut a guardian must not invest 
the manager with powers larger than are reasonably proper for carrying 
on the business; and w'here, as a consequence of giving such powers, 
the guardian has become involved in liablity for the fraud of the agent, 
the guardian has no right of indemnity against the assets of the minor, nor 
are the creditors entitled to claim such right through the guardian/' 2 ) On 
the same principle, money borrowed by the guardian for the payment of 
land revenue for w'hich the minor was liable as lambardar, was held to 
be legally recoverable from the minor’s estate, although he was not per¬ 
sonally liable therefor* 1 ^ So in a simple mortgage executed by the 
guardian of a minor it was held competent to the Court to pass a supple¬ 
mentary personal decree in accordance with the provisions of Or. XXXIV. 
Rule 6 of the Code of Civil Procedure limiting its execution to his 

assets/ 1 4) 


(8) Lai Gopal v. Khorooriah Zemin - (ti) Krishnamnrthi v. Bank of Bur- 

dart, 16 C. W. N. 297, 13 I. C. 673. wirt, 35 M. 69 2; Sanyasi v. Krislmadha. 

(9) My. Bo Thive v. Ma Baiv, 4 Bur. 30 M. L. J. 228 P. C 

L. J. 272, 13 I. C. 373. (12) Krishnaniurtlii v. Bank of Burma, 

(10) Walter v. Everard, (1891) 2 Q. B 35 M. bgj; Ramajayayya v. Jagannadhan, 

369; Ranmal Singh, v. Vadilal, 20 B. 61, 42 M. 185 (191, 192). 

Juggessur v. Ntlambur, 3 VV. K. 217; (13) Umar J lay at \. Den Pas, (1910) 

followed in Bhaival v. Baijnath, 35 C. 32,1 P. \V. K. 5; 5 I t\ S 0 °- 
(328); Sundararaja v. Battauatliusamt, (14) Jnoan Das v. Janki, 65 I. C. (N } 
17 M. 306. 53 - 
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Then again, while the guardian may not (.attract there is nothing to 
prevent him from acknowledging a debt due from the minor and it is 
agreed that he can do soUs^jJ 994). 

These cases are then ample authorities for the proposition that though 
the guardian cannot make a direct contract imposing on the ward a personal 
liability, there is nothing to prevent the guardian doing acts or even 
making contracts which give rise to a pecuniary liability for which a 
minor’s estate might be justly held liable. Such a case arises where the 
minor’s estate would be liable for the obligation incurred by the guardian 
under the personal law to which he is subject, e.g., the marriage and 
maintenance of his female relations/ 10 ) 

1007. Though the guardian cannot enter into a personal covenant 
Charge Distinguish- on behalf of his ward, there is no law to prevent 

ed. him from charging his estate/ 17 ) 

78. (i) A transfer made by the guardian may be avoided 

by the minor, if it is wholly or partially 
diJnwhIn r viid*w‘. r ' unsupported by necessity, or was not for the 
benefit of the estate: 

( 2 ) Provided that in the case of partial necessity or benefit, 
the alienee is entitled to restitution of the money paid for such 
necessity or benefit: 

( 3 ) Provided further, that where the bulk of the consi¬ 
deration is supported by legal necessity, the Court may, instead 
of setting aside the transfer, order payment to the transferor 
such consideration as is not supported by necessity or benefit. 

Synopsis. 

(1) Minor’s Right to Avoid (2) Liability of Minor to Restore 
Transfer by Guardian Benefit 1010-1013). 

(1008-1009). (3) Limitation for Suits by 

Minor (1014-1017). 

1008. Analogous Law.—This section deals with two classes of 
transfers: (a) that made without any legal necessity, and (b) that which is 
to some extent supported by legal necessity. In the former case the minor 
is entitled to avoid the sale and he is subject to no equity to refund the 
consideration paid to his guardian on his account/ 18 ) In the latter case 
however, he is equitably bound to restore the benefit received by him (, 9) 
which may be charged on the estate he sues to recover from the trans- 


( 15 ) Annapagauda v. Sangadigyapa, 26 
B. 221 ( 232 ) F. B. 

( 16 ) Ramajogayya v. Jagannadhan, 4 : 

U. i 8 S ( 196 ) F. B. . 

( 17 ) S. 66 ante. Ranmahhtngjt v. Va- 
di Lai, 20 B. 61 ( 74 ) ; Jagannalh v Mirsa, 
5 Pat. L. J. 239 ; 55 L C. 214 . 


( 18 ) tlunooman Pcrsaud Panday v. 
Babooee, 6 M. I. A. 393 (421); Bunsee- 
dltur v. Bindescrce, 10 M. I. A. dU 
(474). 

( 19 ) S. 41 , Specific Relief Act (I of 
1877 ) ! Bunscedhur v. Bindeseree, xo M. 
1 . A. 454 ( 474 ). 
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feree/ 20 ) A transfer by a certificated guardian is subject to the pro¬ 
visions of S. 31 of the Guardians and Wards Act/ 2 ') 

1009. Transfer by the Guardian.—A transfer made by a certificated 
guardian is subject to the rule enacttd in S. 30 of the Guardians and 
Wards Act/ 22 ) which lavs down that it may be set aside by any person 
other than the guardian if he was affected thereby.* 2 ^) As such, the minor 
whose property was transferred may avoid the transfer on the short 
ground that it was made in contravention of the Act Where, however, 
the minor has no certificated guardian, but is subject to a natural guardian; 
the latter may transfer his property on any ground which, under the law 
to which the minor is subject, would bind his interest. 

1010. Restitution.—Tn either case where the transfer is set aside, 
the question arises ami is covered bv S. 41 of the Specific Relief Act/ 2 *) 
which enacts that “ on adjudging the cancellation of an instrument, the Court 
may require the party to whom such relief is granted to make any com¬ 
pensation to the other which justice may require.*' 

1011. The question then is what is the requirement of justice in 
such a case of cancellation. Now, a consideration for a sale may (a) be 
wholly paid, or (b) partially paid, the balance being payable and not 
paid; (r) it may be paid for necessity which is not proved or, (d) 
is only partially proved; and lastly ( e) it may be paid by a transferee bona 
fide after due enquiry being satisfied that it was necessary, though in 
fact, it was not necessary. 

1012. In cases (o) and (b) where the whole or part of the consider¬ 
ation has been paid and the transfer is set aside, there can be no question 
of restitution if no part of the consideration was supported by necessity 
and there was no inquiry as mentioned in case (V). There is then no 
equity, since the transfer is wholly void and the transferee has to thank 
himself if he loses both the property and his money too; for he knew 
that he was merely dealing with a guardian and it was his duty to inquire 
into the necessity of the transfer. If however, he did inquire and paid the 
money bona fide, being satisfied that the transfer was necessary, then the 
equitable rule enacted in S. 38 of the Transfer of Property Act* 25 ) would 
come into play, and even if there was no necessity the Court might still 
uphold his transfer/ 1 ) But assuming that there was no inquiry and no 
necessity justifying the transfer to its full extent, then the Court may 
or may not cancel the transfer. If for instance, the bulk of the considera¬ 
tion was utilized for purposes binding on the minor, the Court would not 
cancel the transfer, though it will decree the sum paid otherwise than for 
legal necessity. Such was held to be the case where out of the considera- 


(20) Bukshttn v. Doolhin, 12 W. R 
337; Pranchandra v. Karunamay, 15 \\ 
R.. 268; Kesar (Bai) v. Ganga, 8 B. H. C 
K. (A. C.) 81; Miry a Fana v. Saiad Sadik, 
7 N. W. P. H. C. R. 201; Kvvarii v 
Moti, 3 B. 234; D at tar am v. Vinayak, 28 
B. 181 (192); Sivaya v. Munisami, 22 M 
289; Jagar Nath v. Lalta Prasad, 31 A. 
221 (227). 

(21) VIII of 1890; Tejpal v. Ganga, 25 


A 59 ; Girtraj v. Nazi Hamid Ali, 9 A. 
340; Nizamiiddin v. Anandi Prasad, iS 
A. 373 ( 375 )- 

(22) VIII of 1890. 

(23) Dattaram v. Gangaram, 23 B, 287 
(. 290 ). 

(24) I of 1877. 

(25) IV of 1882. 

(1) Sec Gour’s Law of Transfer (4th 

Ed). 
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tion of Rs. 1.300 necessity was proved to the extent of Rs. 1,022/*) 
Rut where out of the total consideration of Rs. 1,425 only a little more 
than a moiety was paid for necessity and the purchaser had given the 
vendor a promissory note for Rs. 525. and Rs. 138 were not proved 
tc have been spent on a purpose binding on the minor’s estate, the Court 
set aside the whole sale conditional on the plaintiff paving to the vendee 
Rs. 762/3) Tn another case the Court charged the debt against the land 
purchased for the minor . M Tn decreeing restitution the Court may award 
interest at a reasonable rate. (s) 

1013. This is. of course, an equitable relief which the transferee 
may forfeit unless he had acted bovn fide/ 2 3 4 5 6 ) Tf he had colluded with the 
guardian or purchased the minor’s estate at an undervalue, the Court will 
refuse him the henefit of restitution. On the other hand, he need make no 
inquiry at all where the money is paid by him for a transfer dtilv sanctioned 
by the District Judge under S. 29 of the Guardians and Wards Act/ 7 ) 
or which is otherwise proved to have been justified by necessity. Where 
a transfer does not affect the minor’s interest, the latter cannot be heard 
to complain on the ground that it was made with reference to his pro¬ 
perty. So where the guardian mortgaged his property to the defendant 
and then sold the equity of redemption to the plaintiff who sued to redeem 
the prior mortgage, the Court held that the minor could not complain of the 
sale to the plaintiff as not being for his benefit as his interest was not 
concerned/ 8 ^ Rut this case does not appear to have been correctly de¬ 
cided, for the sale of the equity of redemption was the sale of the minor’s 
property in which the minor was certainly concerned and the propriety 
of which he w T as entitled to challenge. 

1014. Limitation. —The question of limitation applicable to a minor 
suing to set aside a transfer made bv his guardian is governed by Art. 
44 or Art. 91 of the Limitation Act (Q ) which allows him 3 years from 
the date the ward attains majority. The applicability of the shorter 
period limitation prescribed in Art. 44 depends upon what is meant by 
the word “guardian” and upon the nature of the transfer made by him, 
that is. whether it. is voidable or void, for if it is the latter then the 
transfer being a nullity there is no necessity to avoid it/ 1 ®) but since the 
possession of the transferee would, in such a case, be adverse, the minor 
must sue to set it aside within the ordinary period prescribed in Art. 144 
enlarged to the extent allowed in S. 6. Now since a guardian is entitled 
to alienate his ward’s property only in the case of necessity, or when it 
is for the minor’s benefit, it follows that this must again depend upon 
the personal law of the party to whom that provision is applied. In the 
case of a Mahomedan where the elder brother of a minor devisee mort¬ 
gaged his property and it was found that the brother was not authorized 


(2) Thalar/ara v I'lialar/ara, 27 M 1.. 
J. 132; X> 1 C 17K 

(3) Iinktnani v. Muthammal. (1915) 
M ,W. N. 8. 26 1 T 480; Kaliapa v. 
Deivasiqamani, (1013) M W N 795, 
18 I. C. 27 . 

(4) Jeladi v Ponduri. 47 M 440 

(5) Nur Baksh v Ruknm Sinr/h, 8 \ 

L. J. 764; ir I. C 764: Muhamad Ismail 

v. Gaur Prashad, (ror6) P. R. 24; Man- 

ashram v. Ahmed Hoosein, 20 C. W N. 


f>3, 37 I. C. 380 

(6) Sullan Sim/h v Hashmal, (1913) 
P. R 109, 29 T- C 804. 

(7) Akhil Chandra v. Girish Chandra, 
21 C \V N. 864, 41 1 C 302. 

(8) Vithoba v. Sakharam, 4 C. P. L. 
R 128. 

(9) IX of 1908. 

(10) If anon wan Pershad v. Baboaee, 6 
M. I. A. 393; Mata Din v. Sheikh Ahmad, 
34 A. 213 P. C. 



S. 78.] 


MINORITY AND GUARDIANSHIP 


527 


either by the will or by the Mahomedan Law to act as a guardian of the 
minor, the Privy Council held the mortgage a nullity and one which the 
minor was not bound to set aside within the period provided in Art. 44. 
This article would be obviously inapplicable, and if so the only other 
article applicable would be Art. 144. There would be a varying period 
of limitation even in the case of a Hindu according as the transfer is 
wholly or partially unsupported by legal necessity since in the former case 
the guardian being wholly incompetent to convey his ward’s estate, the 
transfer would be void and not voidable merely, as in the other case 
where it is only partially unsupported by legal necessity. 

1015. Again, where such guardian is also a coparcenary manager, 
the same question may assume a greater importance. But these distinctions 
would be immaterial if regard is had to the fact that a transfer, whoever 
might have made it for a minor, is onlv voidable at his instance or proof 
of certain facts without which it is as much good against the minor as 
against a third party. 4 ”* But this is not conclusive, since the question 
still remains whether an alienation by the manager can be regarded as 
an alienation qua guardian within the meaning of Art. 44 of the Limitation 
Act. That it cannot be so regarded, appears to be the view of the Privy 
Council, 4 ' 2 * though in some earlier cases that Article was held to be 
applicable. 4 * 3 * 

1016. But though it is clear that the authority of a guardian is more 
limited than of a karta or manager of a joint Mitakshara family, still since 
they have both the same right ot alienation, the question of limitation does 
not depened upon the distinction that exists between a manager and any 
other guardian, hut on the language of Art. 44. But of course, a transfer 
purported to he made by one who professes to be a guardian but is neither a 
dc facto nor a dc jure guardian would necessarily be a nullity and the minor 
is not bound to set it aside before recovering possession of his proper ty. 4 '-** 
Such would he the case where the alienation is made by a coparcener 
who is not the manager. 415 * The question of limitation may be considered 
from the following standpoints' fa) Where the transfer is made b\ a rela¬ 
tion such as a coparcener but who is not a karta ot the family or guardian o* 
the minor: ( b ) Where the transfer is made by a dc facto guardian author¬ 
ized to transfer for necessity, but who had transferred in fact without 
any necessity; (c) W'hcre such transfer is made not !>) the guardian but 
by the manager of a coparcenary of which the minor was at the time 
a member; and (d) Where it is made by either the karta or the guardian 
for partial necessity. 


(11) Mala Din v. Sheikh Ahmed Ali. 
34 a. 213 (222, 223) l’ C: 1 mambandi 
v. Mulasuddi, 45 ('• 878 (ycy) P. C , 
Sadar Shah v llaji, (1908) I\ L K 
1X2; Rajab Ah v. It'ajir Alt, 1 Pat L J 
188. 34 I. C. 85. 

(12) Jawahir Singh v. Udai Parkash. 
48 A. 152 (158) P. C.; Anandappa v 
Totappa, 17 Bom. L. R. 1137; Duyanu 
v. Vishnu, 27 Born. L. R 495, 87 I. C 
721; Thayammal v. Kupanna, 38 M. 1125; 
Unni v. Kunchiamma, 14 M. 426; 
Kamokslii v. Ramasami, 7 M. L. J. 131; 


Hutson v Ra\a Ram, 10 N. L. R. 133, 
26 I. f R13; Asaram v. Ralan Singh, 
12 N L K 12, 32 I C 242. 

(13) Doraincami v. Nonditwami, 38 
M. 118; Arumugam v. Pandigam, 40 M. 
L. J. 475, f>2 1 . C. 630; Brojendra v. 
Prosunna Kumar, 24 C. \V N. 1016, 59 
I. C, 589; Fakirappa v Radiappa, 42 B 
626; Kolhtt v Bel Singh, 17 N. L. R. 
183, 66 I. C. 303, (1922) N. 201. 

(14) Mata Din v. Sheikh Ahmad, 34 
A. 213 P. C. 

( 15 ) Bamvarilal v. Daya Sunker, 13 C 

W. N. 815 . 
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1017. Tn case (a) it is now settled by the Privy Council that the 
transfer is a nullity and the minor, is therefore, not bound to cancel it 
either under Art. 44 or 91 and that his suit is subject to the ordinary 
limitation prescribed in Art. 144 enlarged to the extent provided is S. 6.f ,6) 
Rut the Courts are not agreed as to the limitation applicable in the other 
cases. Tn case (b) it has been held in some cases that the transfer is 
equally void, and that therefore, it need not be set aside, (,7) whereas it 
has been held in others that the transfer is in every case good till it is 
avoided by the minor, and that therefore it is voidable and not void and 
as such, the minor is, as regards limitation, subject to Art. 44 or Art. 91. (,s) 
It must be confessed that in some of these cases* 19 * the distinction between 
the unauthorized transfer of a guardian and the transfer of an unauthorized 
guardian was not kept in view, but it is a distinction which cannot be 
ignored. Nor is the distinction between a mere guardian and a karta 
this point immaterial. (jo) As regards case (d) the Courts are agreed 
on the shorter limitation on the ground that since the authority to transfer 
depends on the necessity or benefit, its insufficiency may make the transfer 
voidable, being improper, but it cannot render it null and void ab initio. 

79. A guardian cannot bind his ward 
Guardian mutt act |>y an ac f not purported to be done on his 
behalf 


Synopsis. 

(1) Guardian’s Acts Binding on 1019). 

Minor Only When He (2) Guardian’s Tort (1020). 

Acts as Such (1018- 

1018. Analogous Law.—This rule is founded on the principle that a 
guardian cannot be permitted to act on his own account with the chance of 
transferring his obligations to the minor if he finds it t,o his advantage to do 
so.* 21 * Such was the case of the mother who had taken a lease which she sur¬ 
rendered during the minority of her adopted son against whom the lessor 
sued for its rent Tt did not appear that the mother had taken the lease 
qua guardian of her minor son. The suit against the son was launched 
on the ground that he had ratified it on coming of age which could not be 
proved. The Privy Council held that the plaintiff could not bind the minor 


( 16) Mata Din v Sheikh Ahmad, 34 
A. 213 P. C ; Bamvarilal v Daya Sunker 
13 C. W N Si5; Sardar Shah v Haft, 
(iqoS) P. T. R 182 ; Ra,ab All v IVacir 
Ali, 34 I. C (P ) 85; t Pat L J 188. 

(17) Kamakshi v Ramasami. 7 M T-. 
J. 131 ; Unni v Kunchi, 14 M. 26, Raman 
sar v Rayltubur, 5 A. 490; Lai Hurra 
Prasad v Dasaruth, 25 A. 909 ; Abdul 
Rahman v. Sukh Daval, 28 A. 30 (32) ; 
Bachchan Sinqh v. Kamta Prasad, 32 A 
392; Kalyansingh v. Pitambar, 13 A. L. 
J. 94; Slice Shankar v Ram Shczvak, 24 
C. 77 (Art. 91 inapplicable); Balappa v 
Chanbasappa, 17 Bom. L. R. 1134 ; 


Husen v. Rajaram, 10 N. L. R. 133; 
Asaram v Ratansimjh. 12 N. L R. 12; 
1 hayammal v Kuppanna, 38 M. 1125. 

(18) Satish Chunder v Chunder Kant, 
3 (' \V. N 278; Shatna Chandra v. Goda- 
dhar, 13 C. L. J 277; Krishna Dhoni v 
Bhagowan, 34 I. C. (C.) 188; Ranga 
Reddi v. Narayana, 28 M. 1811; Venial 
Pallai v. Maganti, 49 VT 768 

(19) Thayammal v. Kuppanna, 38 M. 
1125 (1126). 

(20) Mahableshwar v. Ramchandra, 38 
B 98. 

(21) Indur Chunder v. Radha Kishore, 
19 C. 507 (513) p. c. 
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on the ground that he had taken the lease through his mother because the 
mother’s Kabuliyat did not purport to he on his behalf, or to bind his 
estate. (22) The fact that his estate had been benefited bv the transaction is 
immaterial, for, as observed by the Privy Council: “ Tt is not in every 

case in which a man has been benefited by the money of another, that an 
obligation to repay that money arises. The question is not to be ictermined 
by nice considerations of what may be fair or proper according to the 
highest morality. To support such a suit there must he an obligation, 
express or implied, to rcpay.” (23) Put the principle of this case only 
applies to cases where it is doubtful in which capacity the guardian had 
purported to act. Where, therefore, the guardian had no estate of his own, 
the Court held that the conveyance could not be impeached on the ground 
that the guardian had omitted to mention that he was acting for his ward/ 2 -*) 
But the contrary has been laid down in other cases in vrhi< h it has been 
held as established law that a guardian cannot bind his ward’s estate 
except by a document purporting to bind it.* 23 ' If. therefore, the bond was 
executed by the guardian in his own name, and it was sought to prove that 
it had been executed for the minor, the Court held that it was not open to 
it to go behind the terms of the bond for the purpose of constniing it: 
“ In our opinion, when a third person enters into dealings with the guardian 
of a minor, and advances money for necessaries of the minor or for the 
benefit of the estate, and takes a bond tor the debt from the guardian, the 
responsibility rests on him to take care that the bond is so drawn as to render 
thi estate of the minor in law liable tor the debt ” <l) 

1019. The rule must then be merely confined to cases of uncertain¬ 
ty, and not to those of defective conveyancing; that is to say, cases in which 
though the transaction was nominally with the guardian in his own name, 
but it was in reality with him as representative of the minor. (2) 

1020. Guardian’s Tort.—The minor is not, of course, liable for a 
tort committed by his guardian unless it is committed in connection with 
the management and for the benefit of his estate/ 3 * 

80. A transaction entered into witli a minor is only 
Minor’* privilege i• voidable at the option of the minor. 

personal. 

Synopsis. 

(1) Minority, a Personal Privi- (2) Minor’s Proud (1022). 
lege (1021). 

1021. Analogous Law.—Tt has been held that minority is a personal 
privilege, and no one dealing with a minor can object to a transaction on 


( 22) Indur Cliuudcr v. Kadha Kislwre, 
iQ C. 507 (5>A 513) P. C To the same 
effect, Gadgappa v. Apaji, 3 B 237 

(240). 

(23) Ram Tutrcl Si it ah v. Bixcsteai, 
23 \V. R. 305 cited and applied in Gad- 
gnppa v. Apaji. 3 B. 237 (240); Babur 
Ali v. S00 k era, 13 YV It 63. 

(24) Murari v. Tayana, 20 B. 286, 
Ghasi Ram v. Binia, 1 N. L. R. 06. 


(25) RninnaLiitgi(\ Vadilal, 20 R Ox; 
Bhawal Sahn v. BaijnaHt, 35 L 320 (329) 

(1) Bhairal Sahn v. Boijnath, 35 C 
320 (329). 

(2) Hanoomau Per sad Panday v Mt 
Babaoec, 6 M. T A. 393 (412) ; Gir/a 
A'ath v. Vpendra A’atfi. 20 1 C (C ) 241; 
contra Arumugam v Vcllaichann. 37 M 
.<8 

(3! Mahaiai v Parcsh Nath, 31 C 
839; Snnu v. Dhondu, 28 B. 330. 
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the ground of his incompetency, except the minor himself/* 1 So where 
the minor conveyed his property to the plaintiff, after which the minor died 
and was succeeded by his father as his heir, the plaintiff sued for a declara¬ 
tion of his title against the father who pleaded the invalidity of his sale 
on the ground of the minority of his son but the Court held that the plea 
was one open only to the minor and could not lie availed of by bis heir/’ 1 
Where the guardian enters into a contract prejudicial to a minor, the latter 
is entitled to sue him through his next friend/ 61 

1022. The cpiestion whether a minor is precluded from obtaining 
, relief on a contract induced by him by a fraudulent 

Minors hraud. statement that he was of age. is one which has often 

been agitated in the Courts of this county witl varying results. Tn some 
cases it was held that the minor was estoppe.d under S. 115 of the Evidence 
Act/ 71 while in others there was held to be no estoppel, the word “ person ’’ 
in S. 115 of the Evidence Act being construed to refer to one sui juris and 
not to a mere minor. This view has now been affirmed by the Privy 
Council in a colonial appeal from Penang, when their Lordships adopted 
the rule laid down by the King’s Bench in a case to which they referred for 
their guiding principle/ 81 In the English case the plaintiff a money¬ 
lender had sued a minor for tecovers of £4(X) and £75 for interest, on 
the ground thr t the defendant had contracted the loan by fraudulently 
representing himself to lx* of full age at the time. In dismissing the claim 
Lord Sumnei passed in review the entire case-law on the subject the result 
of which may be thus stated: (i) that where a minor has by a fraudulent 
misstatement of his age induced another to lend him money the Court 
cannot order its recovery on the ground of fraud, since the rule as to 
infant's immunity was made to safeguard the weakness of infants at large, 
even though here and there a juvenile knave skipped through; (ii) that 
nevertheless wherever it is possible to order restitution the Court will 
strive to effect it; w'here, for instance, the money can be traced to the 
possession of the minor, the Court will order its return; (iii) and that 
apart from restitution, it cannot decree the claim e.r contractu either on 
the ground of estoppel or fraud or other overwhelming equity destrojing 
the privilege of intancy/ q) 

81. (i) A minor is bound by the result of a suit to which 

he was a party, if he was properly represent- 
u„dr/,L.. li * bili,y ed (herein: 

( 2 ) Provided that if any decree hr 
passed on a compromise, such compromise must be sanctioned 
by the Court: 


( 4 ) Dari Ram v. JiUim Ram, 3 B I. 
K (A. ( .) 42O; Satin lihushan v. Jadti 
Nath, n t\ 55 - 2 ; Mahamcd Arif \. Saras- 
ivati Dcbya, 18 C. 25(1. 

(5) Mahomed Arif v. Saraszeatic, 18 C 
259 ; Vithoba v. Sakaram, 4 C. P. J„ K. 
128; contra in Deckhand v. Chandkhan, 
II N. L. R. 1 ( 3 ), 


( 6 ) Abdullla v Ramdas, 2 N L. K 
146 . 

( 7 ) I of 1872 . 

( 8 ) Leslie Ltd v. Sheill, ( 1914 ) 3 K 
B 607 ; follower! in Mahamed v. Yech, 21 
C. W. N. 257 ( 265 ) P. C., 39 I. C. 401 , 
43 I A. 256 P. C. 

( 9 ) Leslie Ltd. v. Sheill, (1914 ) 3 K. B 
607 . 
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( 3 ) Provided further that no decree obtained bv consent 
has any effect against the minor unless it was consented to by 
his natural or certificated guardians: 

( 4 ) But no decree so obtained has any effect aeainst him 
if il was secured by the fraud or misconduct of such guardian 

Synopsis. 

(1) Minor’s Liability under (3) Compromise Decree When 

Decree (1023). Binding on Minor (1025). 

*2) Effect of Such Decree (4) Fraud or Misconduct of 

(1024). Guardian (1026). 

1023. Analogous Law.—A suit may lie instituted by a minor 

Clause fn through his next friend. It is not necessary that 

a ** ' he should sue only through his guardian, though it is 

the ordinary rule.* 10 ) Where he is a defendant it is cast on the plaintiff 
to sue him through a guardian who must he appointed for that purpose 
by the Court.*") Ordinarily, it will appoint a certificated guardian' 1 -) and 
in his absence the natural guardian* 1 - 1 ) and failing him, any other person 
fit and willing to act as his guardian. Such person is designated the guar¬ 
dian ad litem and is then, for the conduct of the suit, subject to the 
provisions of Or. XXXTT of the Code of Civil Procedure; and the direction of 
the Judge as therein stated A suit relating to the estate or person of a 
minor, and for his benefit, has the effect of making him a ward of Court, 
and no act can be done affecting the property of the minor unless under 
the express or implied direction of the Court itseli.<'■»> 

1024. Effect of Such Decree.—A decree obtained hv fraud, and one 
brought about by the misconduct or negligence of the guardian, do not 
stand on the same footing: since fraud vitiates all transactions and so it 
does a decree which is void being a nullity. As Willes, J , said that “ a 
judgment or decree obtained by fraud upon a Court binds not such 
Court, nor any other, and its nullity upon this ground, though it has 
not been set aside or reversed may be alleged in a collateral proceed- 
ing.”* ,s) Put all fraud does not render a decree nugatory. It is only 
so when the fraud is practised on the Court and there is a total want 
of jurisdiction. Fraud in the proceedings giving rise to a mere 
irregularity in the exercise of jurisdiction is insufficient.* 16 ) So is the 
proof of misconduct or negligence on the part of the guardian.* 1 ') The 
decree so obtained is only voidable but not void. 


(10) Or. XXXII, R. 4 (2), C. I* C. 

(11) lb, Or., XXXII, R. 3. 

(12) lb, Or. XXXII, R. 3. 

(13) lb., Or. XXXII, Rr. 3 (4) and 
4 (2). 

(14) Karamali v. Rahimbhoy, 13 B. 
137; followed in Doraswanti v. Thunga- 
samy, 27 M. 377 (378). 

(15) R. v. Saddlers’ Co, 10 H. L. C. 
404 ( 430 ; 11 F.. R. 1083; sec S. 44, 
Evidence Act; /lari Krishna v. Umesh 


Chandra, (1921) Pat. 209, 62 I C. 962 F 
B.; Krishna v. Ramamurti, 16 M. 198: 
Sriraitgammai v. Sandammal, 23 M 2i( 
(218, 2iq) ; Barkatunni;sa v. Basal Haq 
26 A. 272. 

(16) Rajwant Prasad v. Ram Ratafi, 17 

A. 485 P C. 

(17) Krishna v. Bhnqaban, 34 I C 
(C.) 188; Gottepali v. Gottepali, 27 M. L- 
J. 486; 26 I. C. 16. 
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The effect of a suit on the rights of a minor, not properly represent¬ 
ed, belongs to the domain of general law to which reference should 
be made for further information. 

The decree passed against the minor is subject to the provisions 
of that order final and as binding upon him as if he were adult. 

1025. No guardian ad litem can compromise a suit without the leave 

Clause. (2) and of the Court** 85 expressly recorded in the pro¬ 
fs). ceedings " Any such agreement or compro¬ 

mise entered into without the leave of the Court so recorded shall be 
voidable against all parties other than the minor.”<-° 5 These provi¬ 
sions are embodied in clauses (2) and (3). The guardian cannot 
consent to a decree or relinquish the minor’s rights thereby secured 
without considering his benefit. The minor is not bound by such 
decree or compromise OO 

1026. Clause (1) is based on the general principle of law which 

protects minors and other disqualified persons 
Clause (4). against the fraud misconduct or negligence of their 

guardians.< jj) But this rule should not be extend¬ 
ed to guardians who are also managers of a joint Mitakshara family in 
which the minor ha-, no separate interest In such a ease the fact that 
he is joined as a necessan party does not entitle him to open a decree 
obtained against the joint faindy unless there was anything to show 
that the other membeis had colluded to defraud him/ 2 -’ 5 


Of Certificated Guardians. 

82. (i) Any relation or friend of a minor, or the Col¬ 

lector of the District in which the minor 
declaration* 6 "^ i'esi ( les or has any property, may apply to the 
guardian by Court. * Court for the appointment or declaration of a 
guardian, and the Court may, on being satis¬ 
fied that it would be for the welfare of the minor, subject tc 
the rules herein stated, appoint or declare a guardian: 

(2) Where a guardian has been validly appointed In the 
father in his Will, the Court may not appoint or declare any 
other person as a guardian until he has been removed for any 
of the reasons stated in S. 39 of the Cuardians and Wards Act. 


(3) Where any parent, and in the case of a married female, 
her husband, is available, the Court may not appoint any other 


(18) Or XXXII, R. 6 fi) 

(10) Or. XXXII, R. 7, as 1., which 
see Frag Das v Girdhar Das, 28 A 15, 
Lakhmana v. Chinnathambi, 24 M 326; 
Atmaram v. Bhila, 15 Bom L R '223, 
iq 1 . C. 424. 

(20) Or. XXXII, R. 7 (2) 

(21) Ganesha v. Tuharam, 36 M 205 
P. C.; Venkata v. Tul/aram, 415 M 208 
(304) P. C. 


(221 Rani Autar v. My in las Ali, 24 C 
8S3 P I : Ramelinear v Ram Bahadur, 
34 C 70 P C 

R ante linear v Ram Bahadur, 34 
l’ 70 P C ; Daya Shankar \. Ilublal, 37 
A 105, .\fadari v. Har Dayal, 13 O. C 
>58, 7 I. C 538; Amarfal Singh v. Ch 
habrai, 11 I 0 (O.) 105; Aiudhia \ 
Mahnhir. 22 I. C. (O ) 023. 
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guardian unless it finds that the parent or the husband as the 
case may be, is unfit to discharge the obligations of that office: 

( 4 ) Provided that in the case of other relations the Court 
will pay due regard to their natural claims to guardian-hip and 
may appoint any of them, or any other person found ocst fitted 
to promote the minor’s welfare: 

( 5 ) Provided further that where the minor has attained 
sufficient maturity of intelligence and discretion, it will commit 
hiir and pay due regard to his choice of a guardian but will not 
be bound to appoint his nominee if it iiiuK any other person 
better fitted to promote his welfare. 

( 6 ) An order passed by the Court acting under the 
Guardians and Wards Act is final, and cannot be contested by 
suit or otherwise. 

Synopsis. 

(1) Appointment of Guardian by (8) Welfare of the Child (1039). 

Court ( 1027-1029). t l M Mother as Guardian (1040). 

(2) Grounds of Unfitness (10) Claims of Olhri Relations 

(1030). ' (1041). 

(3) Parents’ Claims (1031- Cl) A ulural Claims When Sub- 

1032). ordinated to Welfare of 

(4) Declaration or Appointment the Minor (1042). 

of (iiiardian (1033-1034). (12) Choice of Guardian (1043). 

(5) Removal of Guardian ill) Minor When Consulted 

(1035). (1044). 

K)) Parent or Husband (1036). (14) finality of Court’s Order 

(7) Unfitness of father (1037- (1045). 

1038). 

1027. Analogous Law.— lloth the English and Hindu Laws declare 
the sovereign as the guardian of all infants/ 3 ** The authority of the 
sovereign is now exercised by the Courts whose authority, being quasi 
parental/ 3 ®* must be used in the best interest of the minor, whose 
welfare should be its paramount concern subject only' to the legal rights 
of persons whom the law acknowledges as the natural or preferential 
guardians/ 1 * But in this respect the (luardians and Wards Act is stat¬ 
ed to have modified the pre-existing rule of Hindu Law which recogniz¬ 
ed an absolute right in the father and the mother. The law now 
qualifies this absolute right by subordinating it to the minor's welfare/ 3 * 
But nevertheless it cannot ignore their claim. Their predominant right 
still remains, though if they be unlit, the Court is free to supersede 
them for a sufficient reason. But this is, in view of the statutory 
enactment, merely reduced to a rule of practice. 


(24) Manu, VITI-27. re Josliytasam, 23 C. 290. 

(25) Skinner v. Orde, 14 AI. 1 . A. 309 (2) Bhikno v. Chamctakoer, 2 C. W. N. 

(329)- iqi ; Murari I-al v. Sarasuali, 86 I. C. 

(l) Basanta v. Chedilal, 40 C. 241; In 226; 88 1 . C. 576; (1925) L. 358. 




534 


TI1K HINDU C'ODK 


[ $. 82. 


1028. The Act merely saves the personal law so far as it relates 
to an appointment by the father, (j) and recognizes the predominant 
claims of the father and the husband whom it cannot appoint or declare 
because they are the natural guardians, and in their place it cannot appoint 
another guardian unless they are declared to be unlit. (4) Clause (1) 
is based on S. 8; clause (2) on Ss. 6 and 7 (3), clause (3) partially on 
S. 19, and the rest on case-law; clauses 14) and (5) on S. 17, and clause 
(b) on S. 48 of the (iuardians and Wards Act. (s) 

1029. The Guardians and Wards Act saves from its operation the 
Hindu personal law so far as it relates to any power to appoint a 
guardian of a minor’s person or property, or both. It does not save 
any rule which, apart from appointment, vests the right of guardianship 
of one person over another. Consequently, it is competent to the Court 
to remove a natural guardian, even though the father, and appoint 
another m his place,the result being that a guardian may be appoint¬ 
ed under the personal law independently of the Act or under the Act; 
but unless there has been such appointment, any party may have 
recourse to the provisions of the Act for such appointment. Now since 
the right to appoint a guardian, apart from the Act, is held only to 
reside in the father when making a will, it follows that his right to 
appoint a guardian L only then absolute: otherwise the guardian, who¬ 
ever he be, is always liable to be superseded by an appointment by 
the Court under the Act. 

1030. A person, otherwise eligible, cannot be condemned as unfit 

on the ground ot his extreme youth,(7) or old age. 
n^Grotmds for Unfit- 'j'h e unfitness must be found by proving specific 
* ts acts of mismanagement. (8) 

1031. but both under the 1 lindu as well as under the English Law, 

the claims of the parents to guardianship of their 
Parents’ claims. children are regarded as absolute. Consequently, 

where they are alive, their legal claims must be 
considered, and though they may be rejected for sufficient reason they 
cannot be ignored. As between the parents the father has undoubtedly 
an absolute right and the Act recognizes this fact in enacting that he 
must be appointed the guardian unless he is found to be unfit. The Act 
does not define this term, but it is apparent that this unfitness must be 
relative to his duties as the guardian of his minor son. 

1032. Such has been held to be the case where the father had prac¬ 
tical!) deserted his religion, and his object was to get his child converted 
to Christianity,or where the father had got the child converted to 
Christianity and the mother after three years, applied with the object 
of getting her to renounce Christianity.C°) 

1033. Declaration or Appointment of Guardian. —The law of guar¬ 
dians is now consolidated in the Guardian and Wards Act, which 
supersedes Hindu Law so far as it is not expressly or by necessary 

( 3 ) S. 6, Act VIII of 1890 (8) Rindabai v. GirdharLal, 4 Bom. L. 

(4) lb., S. 19. K. 799. 

(5) Act VIII of 1890. (9) Mokoondlal v. Nobodip, 25 C. 881. 

(6) Bindo v. Shamal, 29 A. 210. (10) Albrecht v. Bathee, 22 M. L. J. 

(7) Rangubai v. Go pal, 5 Bom.. I.. K. 247, 13 I. C. 453 . 

542. 
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implication saved by it. The limits of this saving clause are set out 
in the last paragraph. Apart from those express exemptions, S. 17 
enacts that “ in appointing or declaring a guardian of a minor the Court 
shall, subject to the provisions of this section, be guided by what, 
consistently with the law to which the minor is subject, appears in the 
circumstances to be for the welfare of the minor.” In other words, 
while the Court has to pay due regard to the welfare of the minor it 
must do so “ consistently with the law to which the minor is subject,” 
which means that its order must not ignore the claims of the minor’s 
legal guardians, though it is not bound to treat them as sacrosanct. 
1034. Cl ause (1) is drawn from S. 8 of the Guardian and Wards 
Act/"') which empowers any person desirous of be- 
Clause (l). ing or claiming to be the guardian of the minoi, or 

by any relative or friend of the minor, or the Col¬ 
lector of the District or other local area within which the minor 
ordinarily resides or in which he has property, or the Collector having 
authority with respect to the class to which the minor belongs to apply 
for the declaration or appointment of a guardian of his person or pro¬ 
perty, or both. This section disqualifies the Court to appoint a guar¬ 
dian suo motu by requiring that its jurisdiction in the matter does not 
come into play unless it is moved by an application made under S. 7. 
Again, no application can l>e made under this section for the appoint¬ 
ment of a guardian of the minor’s property, unless he has some pro¬ 
perty of his own. 1,1 ) Consequently, no guardian is possible of a minor’s 
coparcenary interest in the joint property of a Mitakshara family 
(§ 1048). Otherwise, the Court may either declare a guardian, that is to say, 
declare a natural guardian to be a guardian under the Act, or it may 
appoint one. In either case the certificated guardian must thencefor¬ 
ward act in accordance with the provisions of the Act/ 1 ^ The fact 
that he is also a natural guardian does not enlarge his statutory powers 
which supersede and qualify his natural rights. 

It will be observed that the Court is not bound to declare or ap¬ 
point a guardian in every case even though it is moved to do so. It 
is only empowered to act if it considers that its interference would be 
lor the welfare of the minor. If this is once made clear the fact that 
the minor had already a guardian even so qualified as the father or 
the mother would not prevent it from exercising its powers. The 
absolute right of the father and the mother has so far been subordinat¬ 
ed by the Act to the minor’s welfare/ 1 *) 

1035. Removal of Guardian. —Hut at the same time the Act 
safeguards the parental right of the minor and 
Clause (2). provides that where a guardian has been validly 

appointed by the father by his will, the Court shall 
not declare or appoint any other guardian until the former has been 
removed for any of the reasons stated in S. 39 of the Act/ 1 *) or the 


(10) Act VIII of 1890. 

(11) S. 84. 

(12) S. 61, ante. 

(13) As to which sec Ss. 24-37 of the 

Act (VIII of 1890). . „ 

(14) Bhtkno v. Utamcla, 2 1. W, N 


(15) Ss b, 7 (3) and 39, Guardians, and 
Wards Act (VIII of 1890); liesant v. 
Narayamalt, 38 M. 807 I*. G.; Subhraman- 
ya v. Ammayee, (1914) M. N. 414, 
29 I. C. 740. 
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Will is found to be invalid.6<s) In so framing the Act the intention of 
the Legislature was to recognize the testamentary guardian as prima 
facie qualified/ 1 '* and unless he is removed for incapacity or abuse of his 
trust the Court should not supersede him by appointing another 
guardian. 

1036. Parent or Husband.— Following the same policy the Court 

must give effect to the jiersonal law which re- 
Clause (3). cognizes the parents and husband of a married 

minor female as the minor's natural guardians who 
must be formally removed for unfitness before the Court can declare 
or appoint any other guardian. 

1037. The unfitness of the father to be the guardian of his minor 

children must not he judged by the fact that some 
Father’s Unfitness. other person was better able to maintain and 
educate them. The question in this case is not 
whether the child would be better taken care of by another, but only 
in what way and to what extent the father had neglected his children. 
If he has habitually ill-treated, neglected or deserted them, waived his 
right or abdicated his office by consigning them to another person for 
their maintenance or education, then the Court will not assist the father 
in enforcing his paumtal right of custody and control, if it will be to 
the detriment of the child, or interfere with its education or be averse to 
its expressed wishes/ 18 -* But the fact that the father, a goldsmith 
by caste, was keeping a concubine in Jus house, is no ground for refusing 
him the guardianship of his children as that circumstance, though an 
objection, was not so serious and grave as to justify the supersession 
of the father’s legal right/"-*) In one case after anxious consideration, 
an Allahabad Bench upheld the father’s right to the guardianship of 
his daughter 11 ) ears old whom he was about to marry to an old im¬ 
potent man of seventy years/ 20 ) But this case should not be regarded 
as a precedent. 

1038. Then again, on the rule that a right once vested cannot be 
divested, the Madras High Court negatived the right of the father who 
had renounced the world by becoming a Sanyasi, returning to his 
household to claim the custody of his daughters aged 14 and 16 with a 
view to prevent their early marriages/ 2 *) 


1039. The term “ welfare ” is used in this connection in its larger 
m • e i scns>e as implying a child's intellectual, physical, 
fa/e* an,ng ° f We " moral and religious well being/ 22 ) But the ties of 
. affection should not be disregarded as they are 

generally conducive to his well being/ 2 ^) 


(16) Shahu v. Hapoja, 17 B. 560. 

(17) Sami Row v. blivatha, 16 M. L 
J■ 35 7 - 

(iti) Joshy Assan, 23 C. -90 (296), 
Mokoond Lai v. Nobodtp, 25 C 881; 
Besanl v. Narayaniah, 38 Al. 807 1*. C 
(19) Kaltdas v. Subbamma, 7 M. 2. 


(20) Kanhai Ram v. Biddya Ram, 1 A 
552 . 

(21) Muthusawmy v. Narayatta, 21 M. 
L. J. 202, 3 1 . C. 393 (397). 

(22) In re McGrath, (1893) 1 Ch. 143 

(148I. 

(23) Act VIII of 1890. 
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1010. The right of the mother to the guardianship of her children 
Mother as Guard- is inferior onl y to lliat <jf the father, and though it 
i an . cannot he compared in point of strength to his right, 

it is nevertheless a legal right, which for obvious 
reason may prevail even against him in Ihe case of an infant in arms, but as 
the child is weaned and old enough to he independent of I <r nursing, 
she must submit to the father’s will as regard its management and 
care. But in his absence, her legal right can neither be ignored nor 
passed over in favour of another person on the ground of his superior 
fitness. Even if she is 18 years old, it is no ground for superseding 
her/*') In certain matters, e.y., the selection of a suitable husband 
for her daughter she is entitled to and obtains a determining voice/ 2 *) 
and in the Mithila country, she is entitled to the guardianship of her 
children adversely to her husband/') So also is she the guardian in respect 
of her illegitimate children, though, as already stated, this is a right 
which may lie overborne by a consideration of the minor's welfare 
(§§ 1033, 1034). Her conversion or remarriage is not a disqualification for 
guardianship/ 2 ) but the Court may regard it as a circumstance de¬ 
tracting lrom the minor’s welfare/*) 

1041. Claims of Other Relations. —After the parents, Hindu Law 

places the paternal and then the maternal relations, 
Clause (4). preferring lineal to collateral relations. But in 

piactice, the elder brother stands next only to the 
parents, and after him the Court regards no one’s claim more paramount 
than the welfare of the minor which determines its choice and in a choice 
between fitness and propinquity, the former prevails/*) As Sir Richard 
Garth, C. J. said: “ 'Ihe child belongs to the parents, but does not belong to 
its relatives. The affection of the parents is generally so strong, that kind 
treatment may safely be presumed, until special circumstances leading to 
a contrary presumption are proved. The kind treatment of another 
person’s child by a relative, however near, cannot be so ceitainly relied 
upon as in the case of a parent. On the othei hand, there are often, in 
the case of relations claiming to be guardians of children, conflicting con¬ 
siderations which it is impossible to overlook. The nearer relations are 
generally those who would succeed to the child’s share of the property, if 
the child died; and to ignore this consideration altogether, would be con¬ 
trary to the Hindu Law.” (5) 

The sons of the paternal grandmother by another husband are no rela¬ 
tions of the minor qualified to be his guardian/ 0 ) 

1042. The adoptive father is the natural guardian of his adopted son 
and is entitled to preference over the natural lather, and on his death his 
own relations are naturally entitled to guardianship. But the Courts do 


(24) Rangubai v. Gopal, 5 Bom. L. R 
54 - 2 . 

(25) Acha v. Acha, 21 M. L. J. 600, 11 
1. L. 570. 

(1) Jusoda v. Lalla Netlyabal, 5 C. 43 

( 2 ) G aiiga Rershad v. Jliato, 38 C. 802. 

(3) Skinner v. Uidc, 14 Al. 1. A. 309 
( 3 * 3 )• 


(4) Akima v. Aseem, 9 YV. R. 334, 
'iolina v. A/ia/afc Singh, 13 A. 78; Rirode 
v. Uholanaili, 2b 1. L. (L.) 300: Muslim 
v. MaungJut Ran, 2 L. B. R. 408. 

(5) hrislo Kissor \. Kadennoye, 2 C. 
L. J. 583 (587); followed in Ai rode v. 
Bliolanatli, 2b 1. C. (Cj joo (302). 

(b) Sita Ram v. Inkta, 0 C. B. L. K. 
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not regard this artificial relationslvp as a sufficient assurance of the minor's 
welfare, and on the death of the adoptive father they prefer to appoint the 
son’s natural father as his guardian/ 7 ) On the same ground the Court 
preferred to appoint the father as the guardian of his widowed daughter, 
though her natural guardian would have been her husband’s relations/ 8 ) 

1043. Choice of a Guardian.—While then the father has, except in 

the cases already mentioned, an absolute or almost an 
Clause (4). absolute claim to his appointment as guardian of his 

minor children and the mother's claim stands only 
next to his in point of strength, the Court cannot ignore the natural claims 
of other relations though it is not bound to view them with the same 
solicitude. (y ) And in a choice between fitness and propinquity in the 
appointment of a guardian for the minor the former must prevail: the 
welfare of the child is the paramount consideration and should not be 
subordinated to the requirements of the law to which the minor is 
subject/ 10 ) 

1044. Minor When Consulted.—This clause is drawn from S. 17 (3) 

of the Guardians and Wards Act/*') I he Court 
Clause (s). mu st in each case judge whether the minor is old 

enough to form an intelligent preference. A boy 
aged 14 and of co.i.so a girl aged 16, arc- old enough to form an intelligent 
preference which is strongly entitled to consideration/ 1 -’) And the Court 
has given effect to the wishes of a boy aged 12 or 13 who preferred to 
live with his Hindu uncles to his father who had become converted to 
Christianity ( *a) 

1045. Finality of Court’s Order.—The order of the Court declaring 

or appointing or refusing to declare or appoint a 
Clause (6). guardian is appealable to the High Court/'o which 

may otherwise exercise its general power of 
revision/* 3 ) But such order cannot be otherwise contested by suit or by 
review/ 1 *) 


83. One person may be appointed guardian of the person 

Joint ardian. of an(1 another the property: and two or 

persons andTproperty. mor e persons may be so app< inted joint 
guardians of the person or of the property, or 

of both. 

1046. Analogous Law.—This rule is abstracted from S 15 of the 
Guardians and Wards Act/* 7 ) 


(7) Ganya Prasad v Hara Jama, 15 
C\ W. N 558, 7 I- C. 234- 

(8) l ota Rail 1 v. Rani Charan, 7 A L 
J. 1149 

(9) Falku v Budh Singh, 18 C W. N 
1198, 25 I. C 112. 

(10) S. 17, Guardians and Wards Act 
(VIII of 1890) ; Neroda v. Bholanalh, 26 
I. C. (C.) 300. 

(11) Act VIII of 1890. 

(12) Sait hr i (In re) 16 B. 307; follow¬ 
ed in BatooHl v. Ekstrand, 12 N. I.. R, 


35- 

Ui)M°koond Lai v. Nohodip thunder 
25 C. 881; Joshy Assam, (In re), 23 C. 
2 *)°; Albrecht v. Jellamma, 22 M L f 
247- ' 

(14) S. 47. Act VIII of 1890. 

(15) lb, S. 48. 

(t6 ) Farid v Mxtho, (1906) V. R , 4 , 
Ralla v. Manglan, (1912) P. R. U 6 15 

(.9.6) nTc 

(17) Act VIII of 1890. 
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84. It is not competent to the Court to appoint a guardian 
in respect of the property of a minor, or of an 
whin‘ , li t mited. wd,Ct,0n otherwise disqualified member of a joint 
family, of which he has no present separate 

possession. 

Illustrations. 

(«) .1 is a minor memlicr of a Mitakshaia joint family. Thr manager of 
ihc family I icing his guardian the Court has no power to appoint another as A 's 
guardian. U 8 ) 

( b) A is a minor. He has a title to his estate hut no possession. The 
Court cannot appoint a guardian in respect of such estate 09 ) 

Synopsis. 

(1) Guardian of Property of ccner of o Joint Hindu 

Minor (1047). Family (1048). 

(2) Court’s Jurisdiction to Ap- (4) No Separate Possession 

point, When limited When Possession is for 

(1047). Convenience (1049). 

( 3 ) Guardian of Minor Copar - (5) Lunatic (1050). 

1047. Analogous Law.—This section lays down a general principle 
of which S. 58 furnishes an illustration, that there cannot be a guardian 
of a minor’s estate when it is not in his possession. Consequently, as 
observed later, the Court has no power to appoint a guardian in respect 
of the property of an undivided Hindu coparcener(§ 1048). As Sir 
G. Jessel, M. K., observed: “ 1 doubt whether the Court has any power of 
its own to appoint a guardian of the estate of an infant whose estate is 
not in possession, the jurisdiction existing for the sole purpose of taking 
care of an infant’s present property. ”O 0 Following this case it has been 
held by the Allahabad High Court that the Court had no jurisdiction to 
appoint a guardian of the estate of a minor where it was in the actual 
possession of trustees on his behalf, and the minor had no interest in the 
property beyond that of a beneficiary until he came of age. In that case 
the grandfather had in his will appointed certain persons as trustees for 
the management of his estate on his death for the benefit of the son of 
his predeceased son. The predeceased son’s widow applied to the Court 
under S. 10 of the Guardians and Wards Act for the appointment of a 
guardian to the minor’s property. But both the District Judge and the 
High Court refused her application holding that as the minor’s property 
was in the hands of the trustees there was no property in possession for 
which a guardian could be legally appointed, and that if the trustees mis¬ 
behaved, it was open to the minor to obtain redress in a regular suit.<"> 
The same view has been followed in Calcutta in a case in which the minor’s 
estate had become vested in the executor of his father’s will, whereupon 

(18) Gharibullah v. Khallak Smgh, 25 A. 407 (416) P. C. 

A. 407 (416) P. C. (21) In re Marquis of Salisbury, L. R. 

(19) In re Marquis of Salisbury, L. R 20 Eq. 527 (528). 

20 Eq. 527 (528). (22) Ashrafi Kuar v. Jai Narain, b 1 . 

(20) Gharibullah v. Khallak Singh, 25 C. (A) 86x. 
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the Court held that no guardian of the property of the minor could be 
appointed so long as the executorship continued. 

1048. Minor Coparcener.—In a joint Mitakshara family, the father 
and in his absence, the senior member is the manager and as such guardian 
of the interests of its several coparceners. On the death of the father 
the mother becomes entitled to the guardianship of her children, but she 
is not entitled to the guardianship in respect of their proprietary interest 
in the joint family (§ I Odd). 

A guardian can mil) be appointed in respect of the minor’s separate 
property. Where therefore, he possesses only a coparcenary interest in the 
property of a joint Mitakshara family, no guardian is possible ’’ on the 
plain ground that the interest of a member of such family is not individual 
property at all, and that therefore a guardian, if appointed, would have 
nothing to do with the family property. ” ( *i> In this view it is possible 
to appoint a guardian of all the joint property when all the coparceners 
are minors, < J ->» or the minor’s property is prim a facie separate though lus 
separation he disputed/' 1 In the former case, as soon as am coparcener 
comes of age, the guardian must tie removed, and all the joint property 
handed over to him, notwithstanding the fact that the other coparceners are 
minors/- 0 in the latter case the procedure of the Guardians and Wards 
Act being only summary, it is competent to the party aggrieved by the 
order to sue and show that the property in respect of which the Court has 
appointed a guardian, is still joint, and he may recover it as such.(a 5 

1049. No Separate Possession.—A minor co-parcener may hold 
possession of an item of the joint family property, c.g., a house for con¬ 
venience of eii]o\ ment or residence. Hut since his possession is the 
possession of the family, and not exclusive it would not justify the 
appointment of a guardian. This is in consonance with the rule of law 
that in a joint family the manager -and he alone - is entitled to possession 
of the joint estate, and no co-parcener, major or minor, can arrogate to 
himself the right of separate possession and enjoymen’t of any item of 
the joint property. His possession, if any, by arrangement or acquie 
scence is peaceful, but is neither exclusive nor adverse to the other co- 


(23) Ganga Prasad v. ltara Kant a, 15 
t W. N. 558- 

(24) Ghartbullah v. Khalaksinyh, 
(1903) 25 A. 407 (416) P. C.; AIkajikar 
v. Kara, 35 M L. J. 504, 34 I. C. 7GO; 
Kajikar Lakshnn v. Mam Devi, 32 M 
139; Rainkishen \ Pelt Ram, (1910) P. B 
23, 5 I. C 887; Mtirhdhar v. Uarilal, 
(1906) P. L. K. 165; Kurt v Bhamta 
Mai, (1909) P- K- 43. J I- C. 745; Vtru- 
paksliappa v. Nilgangava, 19 B. 309 P. 
B.; Govmd v. Moro, (1875) B. P. J. 261; 
Sakaram v. Motiram, (1881) B. P. J. 24; 
Vyonkalrav v. Mahadev, (182) B P. J 
226; S'amatsaug v. Bavaji, (1882) B. P 
J. 404; Chhagan v. Ramrhandra, (1886) 

B. P. J. 275; Shea Nundun v. Ghunsavi, 
21 W. K. 143; Ajhola v. Dtgambur, 23 
W. R. 206; Gourali v. Gujadhur, 5 C. 
219 (220) ; Sham Kuar v. Mahanda, 19 

C. 301 ; Salikram v. Janka, 40 C. 269; 


G urja v Mohersingh, 10 A. \V. N 31; 
Mahanand v. Dasreth, 46 I. C. 815. 
Gourali v. Goujodhur, P. C. 259; Sharn- 
kuar v. Mahanada, 19 C 301; contra it* 
Babaji v. Sheshgiri, b B. 593; Mantlal, 
In re, 25 B 353. This case was followed 
per Greaves, J., in Hari Narain Das, 50 C. 
141 (144), in which the Court was held 
to possess the jurisdiction to appoint a 
guardian 111 special cases. But in neither 
of these cases was the Privy Council 
case cited or considered. 

(25) Sandoui v. Kamalakant, 15 I. C 
(C.) 434- 

(1) Gurappa v. 7 ayazva, 40 B. 513. 

(2) Virupagshappa v. Nilgangava, rj 
B. 309 F. B.; Bindajt v. Mathurabai, 3c 
B. 150 (156) ; Ramachandra v. Krishna - 
rao, 32 B. 252; Samdam v. Kamala Kan- 
ta, 15 I. C. (C.) 424. 

(3) Gurappa v. Tayawa, 40 B. 513. 
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parceners. If Vie is dissatisfied with this arrangement he has his remedy 
in partition. 

1050. “Otherwise disqualified member.” —The reason applicable 

. to a minor applies equally to a joint member other- 

Lunatic. w j ge f ii S q Ua ufi et j <•.</, one suffering from lunacy.'*) 

85. A guardian of the minor’s person has the right to the 
, , custodv of his ward during the period of his 

guardianship. 

Synopsis. 

(1) Guardian’s Right to the (2) Procedure for Recovering 
Custody of his Ward Custody (1052). 

(1051). (3) Suit for Custody (1053). 

1051. Analogous Law. —This is in accordance with S. 24 of the 
Guardians and Wards Act which enacts as follows:--- 

"A guardian of the person of a ward is charged with the custody of the ward and 
must look to his support, health and education, and such other matters as the law 
to which the ward is subject requires.” 

The next section empowers the Court to restore the guardian’s cus¬ 
tody, enforcing it. if necessary, hv arrest of the ward and delivery to his 
guardian. 

1052. Apart from the Act, the natural guardian is entitled to the 
custody of his ward/s) The Act has merely transferred t>> the Court 
general powers to he exercised for the protection of the welfare and well¬ 
being of children/ 4 5 6 ) Even apart from the Act. the High Court has in its 
equitable jurisdiction, authority to inlerfcrc with the legal right of the 
guardian, even if he is the father, if he be an improper person (?) 

1053. The question whether the guardian of a minor’s person can 

enforce his right of custody of the minor bv suit 

Suit for Custody. or an application under the Guardians and Wards 
Act has led to some conflict, it being held in some 
cases that such custody can he only obtained by an application made 
under the Act and not h\ suit/** which the other cases hold to be 
equally maintainable/ 0 ) Of course, after the ward is once delivered into 
the guardian’s custody the Court possesses the power to restore him into 
it/ 10 ) Rut the question arises regarding his first delivery. It 
seems that no suit will lie for the custody of a minor, the only 
remedy being by an application under the Guardians and Wards Act. 


(4) Parmaduhe v Mahadea, 40 I. (8) Shamlal v Bindo. 2(1 A S04: Vtma 

(Pat.) 907. Knar v. Phaqawanta. .17 A. sis: (ihad'a 

(5) Holmes, hi re. 1 Hyde 00: Carra.i, y IVasira (1807) P R- 10 I 7 * . H 

hi re, 1 llvdc. i 13 (q) Sharifu v Munakan 2S B 571 

(6) Josh y Assam, (In re), 2,1 C. 2>.o Achratlal v. Chimanlal 40 R too 

(7) Carran, (hi re), 1 H\de 1^3; * (io) S. 25. Act VIII of 1890; Daya- 

Pliikus Koer v. Chamcla. 2 C. \V lyi. bhai v. Parrati, 30 B. 438. 



542 


THE HINDU CODE 


[ Ss. 85 & 86. 


which was intended hv the Legislature to be a complete code defining the 
rights and remedies of guardians and wards. The father is, therefore, 
not entitled to sue as guardian of the infant child, detained by the defen¬ 
dant who is the maternal grandmother of the child/"* In an application 
under the Act the Court has to decide the question of custody with re¬ 
ference to the welfare of the minor irrespective of its age. “ The practice 
in such cases is that if the children be of a proper age, the Court gives 
them their election as to the custody in which they will be; if not, the 
Court takes care that they be delivered into proper custody.”*'- 5 * 

86 . The appointment of a guardian by Court has the effect 
Appointed guardian of cancelling a guardian otherwise appointed 
•uperaedea other*. or constituted. 

Illustrations. 

(a) A is a minor. The Court appoints his eldest brother C as the guardian, 
of his person and property D the father who was his natural guardian until C's 
appointment ceases to possess mer ./’s person and property any right as such 
guardian. 

(b) A the father of his minor son is appointed by the Court as the guardian 
of his person and proports On his appointment A ceases to be his natural guar¬ 
dian and possesses only such rights and is liable to the e-stent pro\idcd in the 
Guardians and Wards Act (VIIT of 1890). 

Synopsis. 

Appointment of a Guardian (1054). 

1054. Analogous Law. —The appointment of a guardian by Court 
under the provisions of the Guardians and Wards Act*'** implies the 
removal of one not so appointed. If the ward had then a natural *'■»* or 
any other dc facto guardian/ 1 ’* they would both vacate, their office with 
the appointment of a certificated guardian; and it follows that as soon as 
a guardian is appointed by Coutt, no other person can legally bind the 
minor’s estate/' 6 * And if the person so appointed was his natural 
guardian his powers as such are reduced to those which he can exercise 
under the Act. lie cannot he heard to defend a transaction on the ground 
that he was the natural guardian of his ward. 
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Law of Maintenance. 

1055. Topical Introduction. —The law of maintenance is not based 
on any contract, but is evolved out of the right in property to which a 
person was prima facie entitled, but which he became disqualified from 
sharing, by reason of the nature of the estate or his own disqualification 
whether personal or sexual. Being thus excluded from participation in 
the estate, law afforded him the solatium of maintenance. The right <>t 
maintenance is thus not dependent on near relationship but on the existence 
in the hands of the heir of property upon which all dependent members of 
a joint family lay a claim.*'* 1 F.ven where there is no joint family, the 
law of necessity enjoins on a certain person by reason of his jural relation¬ 
ship to another, the duty of maintaining him. Such is the duty of ihe 
husband and the father. It is the duty of the State to protect its infant 
population and that duty it casts upon those who are primarily responsible 
for bringing them into existence. This is the underlying principle of S. 
488 of the Code of Criminal Procedure. Apart from that enactment. 
Hindu Law recognizes the necessity of maintenance founded upon the 
dictates of natural justice, sometimes supported by the theory of co-owner¬ 
ship, *'») personal identity/' 91 moral duty/" 1 or relationship, but in .ill 
cases it is ultimately traceable to the original fount of jus naturulc. which 
the wisdom and experience of mankind has taught to be best for the com¬ 
munity, and the underlying principles of which are visible in the frame¬ 
work of the jurisprudence of every nation 

1056. The close connection of maintenance with the law of person 
and property is everywhere visible in Hindu Law. In the second stage of 
social evolution when the patriarchal family became transformed into a 
joint family, the growth of individual rights developed and altered the 
early notions of property. As it l>ecame divisible, it was seen that an 
equal division was not possible, both because the rights of all members were 
not equal, as also because some members were not equal, and also because 
some members by reason of their sex or deformity had not the same claim 
as others who contributed to the wealth and strength of the joint family. 
Subordinate rights became thus recognized which in some cases naturally 
took the shape of maintenance grants either as a substitute or as a 
solatium for the greater right to property. But being still a right which 
was intimately allied to the right of property, it became spoken of as a 
charge thereupon. But as legal concepts became more defined, it was per- 
:eived that a right might be closely connected with land and yet be separate 
from it. Such is the history of all debts, which at one time were regarded 
as charged both on the debtor and his land, till their relation to him and 
his land became more defined. Maintenance was also so regarded at 


^ (17) Ramabai v. Trimbok, 9 B. H (18) Jamna v. Machul Sahu, 2 A 315 
C. R. 283; Savitri Bai v. I.uxmi Bat, 2 (317). 

B. 573; Apaii v. Ganyabai, ib., p. 632. (19) Srenalh v ProboJb Cbunder, u 

Gopikabai v Pattalray, 24 B. 38ft (39C. I. J. 580, G I C 244 

393). (20) Sidessurv v Janardhan, 2Q » 

557- 
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one time. But it was then perceived that it did not possess even the 
certainty of a debt; for till its amount was ascertained and fixed, it was not 
even a debt. But even in the abstract, a claim for maintenance is no 
more a charge on property than the expenses of marriage, or other reli¬ 
gious ceremonies. Debts 'due by a deceased person stand higher than 
other claims upon his estate, and yet debts are no charge upon specific 
property unless express]} made so by a bond or a decree. <-”> 
Nevertheless, being a right obtained in lieu of a right in property it was 
an appropriate subject of a charge, and one which bears some relation to 
the properly. In the case of the wife, Yadnavalkya fixed one-third of 
the husband’s estate as an appropriate solatium to a deserted wife by 
way of maintenance,* 23 * but as will be seen presently, such rigid necessity 
was fixed without regard being had to the demands of other claimants upon 
it. The law of maintenance is, consequently, almost wholly the law of 
leading principles, deductible from the decided cases, and these will now be 
set out 

87. A person is personally bound to maintain the follow- 
„ , . in.sf persons namely:— 

Personal obligation 

to maintain certain (a) his minor sous, whether legitimate 

relation,. or illegitimate; 

(h) his unmarried daughters; 

(c) his wife so long as she is chaste, and remains under 

his roof and protection, or lives apart for a just 
cause, 

(d) his aged father and mother. 



Synopsis. 

0) 

Personal Obligation to 

(8) 

Maintain Certain Relations 

(9) 


(1057). 

(10) 

(2) 

Wife (1058-1059). 

(ID 

(3) 

When Wife can Live Sepa¬ 
rately (1060). 

(12) 

(f) 

Concubine (1061) 

(13) 

15) 

Legitimate Sou (1062) 

(6 ) 

Illegitimate Son (1063 

(14) 

*7) 

1064). 

(15) 

Adopted Son (1065). 


1057. Analogous Law.— r Ihe law of 
loped from the following ‘•canty texts:— 


Parents (1066). 

Daughter (1067). 

Sister (1068). 

Chela (1069). 

Son’s Widow and Grand¬ 
children (1070). 

Stepson and Stepmother 

(1071). 

Son-in-law (1072). 

Brother (1073). 


maintenance has been deve- 


Manu.--‘‘Let the father alone support his sons; and the first horn his younger 
brother; and let them behave to the eldest, according to law as children behave 
to their father 0 » 3 ) 


"9 He who bestows gifts on strangers, with a view to worldly fame, while 
he suiters his family to live in distress, though he has power to support then, 
touches lips in the honey, hut swallows poison; such virtue is counterfeit.” 


(2i) Beer Chundcr v. Rai Coomar. g t 22 ) Ch 1-76 (Mandlik), p. 171; May- 
535 (555)- ukh, XX (Mandlik), p. 153 ^ 

( 23 ) Manu, IX-io, & 
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“ 10. Even what he does for the sake of his future spiritual body lo the injury 
of those whom he is bound to maintain, shall bring him ultimate misery both ir> 
this life and in the next.”( 2 4) 

“201. Eunuchs and outcasts, persons born blind or deaf, madmen, idiots, the 
dumb, and such as have lost the use of a limb arc excluded from a share of the 
hci itage ”: 

“202. Hut it is just, that the heir who knows his duty, should gi\e all of them 
food and raiment for life without stint according to the best of bi s power; he 
who gives them nothing sinks assuredly to a region of punishment ”(-•-) 

“ 189 The same ceremony (of penance) must be performed even on woman 
degraded, for whom clothes, dressed rice and water must be provided, and tht,y 
must dwell in a hut near the family housc.”<0 

Digest. —“Another; a father, a wife and a son shall not be forsaken; he who 
forsakes cither of them unless guilty of a deadly sin, shall pay fioo panas to the 
king.” <2) 

"Manu declared that the mother and the father in their old age, a virtuous wife 
and an infant son, must he maintained even though doing a hundred times that 
which ought not to be donc.”<3> 

Narad. —“If among several brothers, one childless should die or become a 
religious ascetic, the others shall divide his property excepting the stria ban 

They shall make a provision for his women till they die, in case they remain 
faithful to the bed of their husband Should the women not remain chaste, thev 
must cut off that allowance ”(4) 

1058. The wife’s right to maintenance belongs to the law relating to 
husband and wife and has been already set out in 
(I) The Wife. that connexion (S. 27). Ordinarily, she is entitled 

to maintenance as she is liable to live with and 
under the protection of her husband and her right is not dependent upon 
any property or share possessed bv him/*) Tf she abandons him for a 
just cause, such as the leprosy of her husband.* 6 * bis habitual crueltv or 
neglect endangering her health or personal safety, then she would he 
entitled even to a separate maintenance/ 7 * Hut an occasional outburst of 
temper or assault does not justify her in deserting her husband. The fact 
that the husband had married another wife is no ground for leaving 
him* 8 *; still less will she be justified in leaving him in order to live in 
adultery.* 0 * On the other hand, if she lives with her husband she is entitled 
to maintenance even though she be unchaste.* 10 * Tf a wife after leaving 
her husband without just cause is willing to return to live with him. but 
he declines to receive her, he must allow her a separate maintenance so 
long as she is willing, and he is not.* 11 * 


(24) Manu XI-9, 10 

( 25 ) 1b, TX- 201 , 202 . 

(1) 1 b, XT-t8q 

(2) 1 b . VTTT-38 

(3) 3 T*ig., Bk. V, Ch VI, p 400, 
cited and followed in Savitri Bai v. 
Lnxmi Bai, 2 B 592 (597) 

(4* Narad. XTIT-2S. 26; 33 S. B. E. pp 
IQS. 196. 

(5) Premkuvar v. Bhika, 5 E. IT C. R. 
(A. C.) 209; Banqaramma v Bramhaze. 
31 M. 338; I'nnamalai v. Official 
Assignee, 103 I. C. (M.) 869; Shinap- 
paya v. Rajamma, 45 M 812; Sher 
Singh v. Sham Knar, ro8 I. C. (L.) 175, 
(1928) L. 502. 


(6) Sri Raia Bounnadc Vara v Na- 
aattna. 87 I C S7L (1025) M 757; re¬ 
versed on the facts Naqanna v. Rajya, 
(1028) P. C 187. 

(7) KuUyanessuree v. D war Pa Nath, 6 
\V. R. 116; Sita Nath v Haim batty, 24 
W. R 377; Matanqini v. Jancndra, 10 C 
34; Sidlinqapa v Sidava, 2 H 634; Shin- 
appava v. Rajamma, 45 M 812 

(8) Virasami v. Appasami, 1 M. H C. 
R 375 

(9) illata v. Illata , 1 M TI C. R. 372 

(10) Parami v. Mahadcii. 34 B 278. 

(11) Yeshadabai v. Lai Talobadiet. 
(1886) B. P J 231; Sita Devi v. Gopt 
Saran, (1928) Pat. 375- 


H. C.-35 
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1059 . The question whether her right is conditional and contingent 
upon her chastity admits of no doubt/ ,o) since the husband is entitled to 
condone her act and maintain her so long as she lives under his protection, 
or to turn her out, in which case she is not entitled to sue for maintenance 
from her husband, if at the time of the suit she is living in adultery and 
persists in that vicious course/ 1 ') This was a case in which the wife 
though she had not given birth to an illegitimate child was still actually 
living in adultery at the time of her suit. I f, however, she had withdrawn 
from her vicious course when she sued, then she could not be deprived of 
maintenance on the ground of her unchastity <,J ) (§ 1121). 

1030 . The wife may live apart from her husband for a just cause 
already set out (§ 1058). If she is justified in living apart she is 
equally justified in reserving a separate maintenance from her husband 
It was so held in a case where the wife refused to reside with her husband 
because he was suffering from virulent leprosy.Oa) 


1061 . According to Hindu Taw a man is under no legal obligation 

to maintain his concubine, however long might have 
(2) Concubine. been the concubinage/' 4 ) The concubine has no 

legal right to maintenance because she is under no 
legal duty to her paramour. She lives with him so long as she likes, and 
she is at any time free to leave him/ 1 *) She cannot urge that she was 
willing to live with her paramour, but the latter drove her out, or that she 
had to leave his house because he was keeping other mistresses (l6 ) Even« 
the fact that she has given birth to a son by him does not improve her 
right to maintenance/' 7 ) P»ut though this is the law as between her and 
her paramour, on the latter’s death a concubine acquires a right of main¬ 
tenance ont of his estate if she had continued faithful to him till nis 
death/' 8 ) though she may not have resided with him (,q) (S. 89). 

1062 . The right of a legitimate son to maintenance during his minori¬ 

ty against his father is both provided in S. 488 of the 
Son* Legitimate Criminal Procedure Code, and is also supported by 
Hindu Law/ 20) But upon attaining his majority the 
son cannot enforce this right against his father’s self-acquired property* 2 ') 
though he can do so against his father’s ancestral estate/ 2 -’) Where the 


(to) The texts speak of the “virtuous 
wife” as entitled to maintenance—Yad 
TT-140, 14.2; Mitak. II-10; Dayabhag V- 
10, it; Mayukh II-i-Q; Vishnu XV-32, 
34.’ Dayakram Sangrah JII-7-17; Rama 
Rao v Raja of Pitta pur, 41 M. 778 (785) 
P. (' ; Clrirukala v. Chirnkala, 23 M. I.. 
J. 289; hut see Sathyabhama v. Kesara- 
charya, 39 M. 658 ((160) (she is entitled 
to have maintenance). 

(11) Pebi v Daulala, 39 A. 234, fol¬ 
lowing S'11b hay va v . Bharani, 24 I. C. 
<M.) 300. 

(12) Kandasami v Murugammal, 19 M. 
6; Subhayya v. Rhavani, 24 T. C (M ) 
300; Prami v. Mahadevi, 34 B. 278; Sita 
Devi v. Go pal Saran, (1928) Pat. 376. 

(13) Shwappaya v. Rajamma, 45 M. 
812. 

(14) Rainanarau v. Ruahamma. 23 M. 
282. 


(15) Ningareddi v. f.akshmana, 26 II 

163. 

(16) Ramkisangi v Gangabai, (1886) 
B P. J. 22 

(17) Sikki v. Venkatasam, S If, H C 

R. 144 

(18) Ninqareddi v. Lakshmana, 26 B 
163; Yasvantrav v. Kashi Pai, 12 B 26: 
Panchapekasa v Kanaka, 33 M. L. J. 455; 
42 I. C. 344; Ram Raja v. Papammal, 48 
M. 805. 

(19) Nagubai v. Monghibai, 50 B. 604. 
P C. 


(20) Mann, IX-108; Chandviryouda v. 
The District Magistrate, 51 B. t20 (case 
of a lunatic son). 

(21) Amma Kannu v. Appu, it M. 91. 

(22) Sardul Singh v. Partab Singh, 
(1877) P. R. 46; Futteh Singh v. Shera 
Singh, (1868) P. R. 84; contra Budawa v. 
Gurdit Singh, (1870) P. R. 65. 
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son has the right of maintenance, it is not forfeited by reason of his 
disobedience or refusal to live with his father. It may be a good ground 
for reducing the amount to the minimum, but it is no ground for discon¬ 
tinuing it altogether/ 42 * 

10S3. Similarly, the right of an illegitimate son to maintenance 
(3) Illegitimate against his natural father is now equally recognized 
Son*. by S. 488 of the Code of Criminal Procedure, as 

it is supported by Hindu Law/ 4 ** and is settled by the Frivy Council/ 4 -** 
This right exists whether the father belongs to a regenerate caste, or is 
a Shudra, though in the latter case, the son is even entitled to inheritance 
The right to maintenance is not altered because the illegitimate son is by 
an adulterous intercourse/ 1 * or was begotten on a female slave or on a 
concubine/ 4 * Under the Mitakshara law his right is lifelong in re¬ 
cognition of his status as a member of his father’s family, and by reason 
of his exclusion from inheritance among the regenerate classes. (3) Hut 
it is conditional upon his obedience to the head of the family—“ If he 
lie docile,” says Vidyaneshwar* 4 *; “ provided he be not disolxedient,” says 
Mitra Misra Quoting these texts, the Allahabad High Court said: 
'* Obedience to the head of the family, not the age of the illegitimate 
descendant, or his capacity to earn his own livelihood, is the test by which 
under Hindu Law, the continuance of the right to receive maintenance 
must be decided. Till the illegitimate sons reach full age, this test can¬ 
not be applied; but thereafter it cannot be ignored--what constitutes 
docility or disobedience in the sense of the texts, is a question the answer 
to which is not easy. We think that on attaining full age, the respon¬ 
dents must, as a condition of receiving maintenance from the estate of 
Manji Lai, (the father), render to the head of the family such reasonable 
service as is ordinarily lendered by cadets of a family in that station of 
life to which the parties belong.” (s * This is a personal right and cannot 
be devised or inherited/ 6 * 


Son by a 
Hindu Woman. 


1064. The Criminal Procedure Code makes no distinction between 
the illegitimate son of a Hindu mother, and one 
Non ‘ born of a non-Hindu mother, but a claim made 
under that Code must conform to its provisions, 
and is limited as to the amount therein specified. Rut apart from the 
Code, the illegitimate son of a Hindu father and a non-Hindu mother 
has no right to maintenance. Such has been the view of the Court 


(22) Sardul Singh v. Partab Singh, 
(1877) P. R. 46. 

(23) Sakharam v. Ram, 1 B. H. C. R. 

igi; Muthusamv v. Venkatasubha, 2 M. 
H. C. R. 293. ' 

(24) Choturya v. Sahcb Purlmlad Syn, 
7 M. I. A. 18; Parichat v. Zalim Singh, 
3 C. 214; Roshan Singh v Pahvant Singh 

21 A. 191 P. C.; Vellaiyappa v. Natarajan, 
50 M. 340; Nataranjan v. Muthia Chettv. 

22 M. L. W. 650. 

(25) Pandaya v. Pali, 1 M. If. C. R 
478 affirmed O. A.; Inderan v. Rama- 
nvamy, 13 M. I. A. 141. 

(1) Subramanya v. Valu, 20 M. L. J 
35°; 5 I. C. 919; Kuppa v. Singaravelu, 


8 M. 325; Virararamurthi v. Singaravelu 
1 M. 306. 

(2) Rahi v. Govind, x B 97; Sarusuti 
v Manu, 2 A. 134 (136); Hargobind v. 
Dharunisingh, 6 A. 329 (332, 333) where 
the texts arc cited. 

(3) Ananthaya v. Vishnu, 17 M. 160, 
Motichand v. Chandra Bai, 20 Bom. I.. 
R. 488, (1924) B. 42 r. 

(4) Mitakshara, Ch. I-IJ, 12. 

(5) Ilargobind v. Dharamsingh, b A 

aV (335) P C „ , „. , a 

(6) Pahvant Singh v. Roshan Singh, 18 
A. 253, O. A Roshansingh v. Bahvan: 
Singh, 22 A. 191 097) P- 
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in a case where the son was born of a Mahomedai/') or a Christian 
concubine. (a) 


1065. Though an adopted son has the same right of maintenance 
Ado ted Son as a Intimate son > no such right can he claimed 

op e on ‘ if the adoption is found to be invalid. As pointed 

out by Sir Michael Westropp, C. J.: “ An invalid adoption works 

nothing. Tt leaves the alleged adoptee precisely in the sam.e position 
which he occupied before the ceremony, no matter how formally it may 
have been celebrated.”*’) 


1066. The liability to maintain one’s parents is clear both from 
rent# the text already cited/ 10 ) as also the decided 

cases/”) and is independent of inherited assets. 


1067. The unmarried daughter has a legal claim to be maintained 
Dau Hter by her father and out of his estate/ 1 - 0 but, except 

in the case of a Shudra/ I3) an illegitimate 
daughter though possessing a legal claim against the father, has no 
such claim to maintenance out of his estate/ 1 *) 


1068. An unmarried and widowed destitute sister must be main- 
Sigter tained by the heir, out of the assets of the joint 

" family. Even where the sister is a discarded 

wife, old and infirm, she has the same claim for maintenance as a 
widowed sister t*s) 


1069. The chela who possesses the status of a son has, on the 
Chela analogy of a son, the right of maintenance against 

his guru, provided that the latter is not an 
ascetic, and follows the life of a householder, though it is said, he must 
show that he has been deprived of procuring his ordinary means of 
livelihood/ 16 ) lint this is by no means necessary in every case, since 
the question must depend upon the nature of the guru’s estate and 
his status and the nature of his relationship to his chela and the 
custom or usage, if any, determining their rights. 


(7) Addoyto v. Wooian, 4 (\ L R 
154; Ilaidri v. Narindra, 1 Luck. 1H.1, 
(1926) L. 294 

(8) Lingappa v Esudasan, 27 M. 10 

(15). 

(9) Laksamappa v Ranmva, 12 B. H 
C. R. 364 (397) ; Dalput Singhji v . Rai¬ 
sing hi, 17 Bom. L. R. 566 

(10) Manu, VITI-389; see other texts 
cited in Savitri Bai v I.aximi Rai, z B. 
59-* (S97). 

(u) Prankoomvar v. Deokoumear, 1 
Borr. (2nd Efl.) 404, Dai v Purshotum; 
lb, p 453; Savilri Bui v Laximi Bai, 2 
B. 573; Koobai v Ramahai, ib , p 592: 
Subharaya v. Subhakka, 8 M 236; Fre¬ 
ran n a v. Sibamma, (1926) M. W N. 
921. 

(12) Inderun v. Ramasawmy, 13 M. I. 
A. 141 (159); Ramahai v. Tnmbak, 9 B. 


H. C. R 283; Man gal \ Rukhmini, 23 
B 291; Jamna v. Mae bid, 2 A 315; Tw- 
sha v. Go pal Rai, (> A. 2T>3; Mansha v. 
Jiivan Mai, ib, p. 617 (621). 

(13) Natarajan v Mulhia, 22 Ar L. \V 
650. 

(14) Inderun v. Ramasuwny, 13 AT. ! 
A. 141 (iS 9 ) I Vellaiyappa v. Natarajan, 5 
O AI. 340; Sain v. Ilari, (1877) B P. J 
34 ! Rahi v Govind, 1 B 97 (102); Par- 
vat hi v. Gan pat Rao, 18 B. 177 (183) 
Saraswati v. Kashi Ram, 4 (\ P. I,. R 
43; Bhayalal v. Chur aw an. 9 C. P. L. R 
38 hut contra in Salu v. I lari, (1877) B 
P. J. 34 (case of Shudra). 

(15) Ruttun Singh v. Chundan, (1866) 
P. R. 80. 

(16) Narain Doss v. Mahtab, 7 W. R 
137- 
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1070. Though the father is personally hound to maintain his chil- 
( dren, he is not hound to maintain his son’s widow 

r and or his s ran<1 children/ 1 *) though if maintained, their 

Grandchildren. maintenance is held to he a legitimate ground of 

necessity/' 81 and it has been held that on the death of the falher-in-law his 
estate might be justly charged to defray the marriage expenses of ns grand¬ 
daughter/ 1 ^ 


1071. Similarly, a Hindu is under no personal 
Stepson, and the obligation to maintain his stepson or the -tep- 

Stepmother. nl , rt h cr .(.e) 


1072. The obligation to maintain the stepmother depends upon the 
condition that the son has inherited available assets from his father < J,) 


1073. The son-in-law has, of course, no claim to maintenance by 
s . j his father-in-law, though in a case his claim based 

on-tn- aw. nn an implied contract was upheld on the ground 

that he had lived in his father-in-law’s house as his (iharjanun 


1074. There is again no such obligation to maintain a brother, even 
_ , though a minor, though of course, in a joint family 

■"” ot et the elder brother as manager is charged with the 

maintenance of all coparceners and other relations as stated in 
the sequel. 


Husband’* conver¬ 
sion immaterial. 


88. A wife, who is entitled to mainte¬ 
nance, does not forfeit her right by her 
husband’s conversion to another faith. 


1075. Analogous Law. —The right to maintenance arb'e*- out of the 
jural relationship between the husband and the wife created by marriage, 
which is not dissolved hy reason of conversion to another faith, though 
the converted husband may dissolve his marriage under the provisions of 
the Native Converts’ Marriage Dissolution Aet/-’ j) hut till such dissolution, 
lie remains bound by the tie of marriage, and its attendant obligations, one 
of which is the maintenance of his spouse/-' 41 

89. No mistress of a Hindu has any right of maintenance 
unless she had been kept hy him until his 
maintenance. to death, in which case she becomes entitled to 
maintenance out of the estate in the hands of 
his heirs, so long as she remains chaste. 


(17) Savitri Bai v. Laximi Bai, 2 It 
574 F- B ; overruling contra in Udaraw 
v. Sonkabai, 10 B. H ».*. K. 483; Kalu v 
Kashi Bai, 7 B. 127; Khettar Moni 
Kashinath, 2 B. L. R. (A C.) 15 F. B.; 
Manmolmii Dasi v. Balak Chandra, K B. 
L. R. 22; Nilmoncy v. Ihnyn Lull, 5 C 

(|H) Cltunntn l.al v Gunhitl I.all, Mi 
W. R. 5^. 

(19) Ramcoomar v. Imhmonyi, (■ C 
(39). 


(20) Daya v. Nallia, 9 B. 279 (284), 
Ilainaiujmi v Kcdar Nath, lft C. 758 

(7(15) l’. C. 

(21) Daya \. Nath, 9 B 279; Sukh 
Dial v. Ram Ditti, (1874) P R. No.-31; 


Thakur I'rasad v Bluujabati, 

14 ^. 

(22) hovind v. Rad ha Ballabh, 
W. N. 205; 7 I. C 118. 

(23) XXI of 18W1. 

(24) 4 M. II. C. R. (App.) 3. 


L. J. 
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Synopsis. 

(1) Texts (1076). (2) Concubine’s Right of Main¬ 

tenance (1077-1078). 

1076. Analogous Law. —The following texts support this right:— 

Mitakshara.— “ Iteirless properly or wealth which is without an heir to succeed 
to, goes to the king or becomes the property of the sovereign deducing however a 
sid.sistance for the females as well as the funeral charges, that is, excluding or 
setting apart a sufficiency for the food and raiment of the women.”(- j) 

Mayukh. “ Except in the case of Brahmins, a king (when succeeding to the 
estate of an heirless pci son) who is attentive to his duty should give something as 
maintenance to the women ( Stri ) of the deceased This is the law of inheritance 
declared: both these have reference to concubines, because the term used is not 
Patni (married wife).( 2 4l 

This relates to women kept in concubinage, for the term employed is 
“females” (Yoshid). The text of Narad likewise relates to concubines, 
since the word there used is “women” (Stri). 

1077. The wife lias a legal status and has consequently legal rights 
and obligations. The concubine is reprobated h) law. and she has, there¬ 
fore, no tight of any kind against her paramour, as she can stay with him 
or leave him at her pleasure. Hut concubines were common in Vedic 
India, and their tight to maintenance is recognized out of the paramour’s 
estate, whether ancestral or self acquired on his death, if she was faithful 
to him till then (§ 1061). All concubines, even though permanent are not, 
however, entitled to claim maintenance as of right, since such right only 
belongs to those of the Hindu faith. A Mahomedan or a Christian con¬ 
cubine has no such right.*-’®) 

1078. Concubine’s Right of Maintenance. —The rules governing 
the maintenance of concubines may be thus stated: (i) No concubine 
has any right to maintenance against her paramour during his lifetime/') 
(it) an occasional concubine*-*) or even a continuous one has no right 
if she was discarded by her paramour before his death**); and (Hi) her 
maintenance is contingent upon her continuous chastity, (4) though she 
need not live in the house of her paramour/®) So a widow who has 
remarried in the lifetime of her first husband without his consent, is not 
the legal wife of the second husband, and upon his death she would be 
entitled only to maintenance as a concubine/ 6 ) and not even that if she was 
onl\ his mistress.* 7) Such was also held to be the case where a Brahmin 
woman had married a Shudra, which lieing a marriage not recognized 


(23) Mil., Ch. n, Sect 1 , §§ 27, 28. 

In the original ( Avrudh ), which 

etymologically means women “ obstructed, 
detained or confined,”—hence a perma¬ 
nent concubine —Nagubai v Monyhibai, 50 
B. 604 (614, 615) P. C ; Haidri V. 
Nariandra, 1 Luck, 184; (1926) L. 204. 

(24) Mayukh (Mandlik) p. 78. 

(25) tlaidri v. Nariandra, 1 Luck 184; 
(1926) O. 294. 

(1) Sikhi v. Venkatasamy, 8 M. H. C 
R. 144; Ramanarasu, v. Buchamma, 23 
M- 282; Ningareddi v. Lakshmana, 26 B. 


163 (167, 168); Chandra Knnwar v 
Rukmm, 9 O. L. J 60 

(2) Ramanarasu v. But hamma, 23 M. 
282. 

(3) lb. 

(4) Yashvaulrav v. Kashi Bai, 12 B. 
26 

( 5 ) Nagu Bai v. Monyhi Bai, 50 B. 
fx>4 P. C. 

(6) Khemkor v. Umishankar, to B. H. 
C. R 381; Salu v. Hnri, (1877) B. P. 
J- 34 - 

(7) Anandilal v. Chan dree Bai, 48 E. 
203. 
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by law or usage, her status was held to be no better than that of a 
concubine entitling her to maintenance only as such, dependent upon her 
continuous connection with her husband/ 8 * The fact that the concubine 
has a son by her paramour does not improve her claim to maintenance 
for herself/ 9 * * On the other hand, her claim cannot be resisted on the 
ground that she did not live in the house of the deceased, bul had kept 
a house of her own, or that she had previously been in the keeping of 
another man, or that her connection with the deceased was adulterous* 13 * 

90. (i) The manager of a joint Mitakshaia family is 

bound to maintain all male members of the 
i^ a t »r„ ger ’* duty *° family, their wives and their children, and on 
the death of any of the male members, he 
bound to maintain his widow and his children. 


( 2 ) The obligation is commensurate only with the pos¬ 
session of family property. 


( 3 ) The same principles apply to cases governed by the 
liayabhag Law. 


( 4 ) The holder of an impartible estate is bound to maintain 
all those who are customarily entitled to maintenance. 

Synopsis. 


(1) Duty of Manager of Joint. 

Hindu Family to Maintain 
(1079). 

(2) Right of Widow of Copar¬ 

cener (1080-1081). 

(3) Right of Daughter-in-law 

(1082). 


(4) Right of Grandmother 

0083). 

(5) Liability of Holder of Im¬ 

partible listatc (1084). 

(6) Right of Married Daughter 

(1085). 

(7) Right of Sister-in-law 

(1086). 


1079. Analogous Law.— The unit of Hindu society is the joint 
family comprising a patriarch, his wives, his unmarried daughters, and 
his sons with their wives and descendants. 'Phis social group had in 
ancient times a common dwelling, and lived, ate, worshipped their gods, 
and enjoyed their estate in common/"* The rights of the subordinate mem¬ 
bers have now' become recognized, hut there still remain those whose rights 
have either not been reduced to possession or have no present rights 
at all (§§ 1061, 1071-1073). The obligation to maintain all such relations 
lies on the manager of a Mitakshara family or cm the father of a Dayabhag 
household. Ilut this obligation is not personal, but confined to him as the 
manager of the joint estate, or in the case of a Dayabhag family to the head 
of a family in which all the other members have a contingent interest. These 
and their wives are entitled to maintenance, since it is a principle of Hindu 
I.aw that an heir succeeding to any projK-rty takes it for the spiritual benefit 


(8) Kashi v. Jumna Dus, 14 Rom. I. (io) Nayu Hoi v Mom/hi liat, 50 J> 

8. 547. I104 1\ C.; m eroding O. V Sfought Bat 

(9) Sikhi v. Venkatasamy, 8 M. II. C. v. Nayu Bai, 47 13. 401 

R. 144. * (11) Antiquities of India, p. my. 
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of the late proprietor, and is under a legal obligation to maintain persons 
whom the late proprietor was morally bound to support. Tl is immaterial 
whether the property so inherited is moveable or immoveable. In each 
case it must be determined whether, having regard to the relationship, 
the means and other circumstances of the party claiming maintenance, the 
late proprietor was morallv bound, according to Hindu Law and customs 
and practice of the people, to maintain that party.*") As such, the 
rule applies equally to cases whether subject to the Mitakshara or the 
Dayabhag school of law. The question in each case being: Has the 

relation any moral claim to maintenance, the moral claim being as regards 
maintenance, treated as a legal claim which the Couits would enforce?* 1 *) 
As such, the relations mentioned m S. 8/ have undoubtedly such claim. 
But there are others whose claim to maintenance is recognized, though 
it is dependent upon the existence of ancestral property. 

1080. The widow of a coparcener is entitled to he maintained out 
of her husband’s estate in the hands of his surviv- 

* ow * ing coparceners or heirs, even though she may have 

been deserted by the husband.* 1 -*) But she has no such right if her husband 
left no assets,*'-*) or if she is leading an unchaste life*' 5 ); otherwise, she is 
not bound to reside with her husband’s relatives * ,fi ) A Hindu 
widow must, in the liis* instance, look for her maintenance to her husband’s 
family *' 7) failing which she may claim it from his father or out of his in¬ 
herited estate. But the w ukm has no legal claim to maintenance out of the 
self-acquired piopcrt) of her tather-in-law * ,s) But as soon as that property 
descends to his heirs, c his sons, the latter become legally bound to maintain 
the widow to the same extent as if they had inherited ancestral property. 
This result is supported on the ground that since the father-in-law was 
morally bound to support his daughter-in-law, and the discharge of this 
moral obligation by the son is conducive to his father’s spiritual benefit, 
the moral obligation of the father ripens into a legal obligation as against 
the son who inherits his father's estate.*"') And the same obligation 
would continue even if the estate descends on the father-in-law’s widow, 
since she is equally bound b> the same rule.*-"’) But there may be cases 
in which even the father-in-law may be held bound to maintain her out 


(1 1 ) Kashee Nath v. Khettur Mo nee, 
9 W It. 413 O. A; Khettramam •«. 
Kashmath, 10 W. It. 8g F it ; Kamwi 
Dasi x . Chandra, 17 C. 373 (37<J, 377). 
Janki v. Nand Ham, 11 A 194. 

(12) Kamini Dasi v. Chandra, 17 C 
373 (377. 378). 

(13) Kantabai \ Irimbak, y R II. C 
R 283; Sovilrt Bai v. I.axmi Bat, 2 R 
573 F. B.; Ganyabai v. Sitaram, 1 A. 
170 F. B.; AmrUa Lai v. Manick Lull 
27 C. 551. 

(14) S. 92; Srinivasa v. Lakshmi. 54 
M. L. J. 530, (1928) M. 216; Ganesh v. 
Ycmnnabai, (1878) B. P J. 130: S'aklia- 
ram v. Janki Bai, (1878) B. P J. 139. 

(15) Srinivasa v. Lakshmi, 54 M. I.. 
J. 530, (1928) M. 216. 

(16) Harku Singh v. Nando Kuar, 
(1883) 5 A. W. N. 164; Daulta Kauri \. 


Mcyhu, 15 A. 382; Visshntt v. Man- 
/ amma, 9 J3 108; Nayamma v. Vira- 
badra, 17 M. 392; Roma Nath v. Rajom- 
moni, 17 C. 074. 

(17) Makhada v. Nundelal, 28 C. 278 

(18) Ha/money v. S hibchandcr, 2 
Ilyde. 103; Khettramam v. Kashinath, 
10 \V. R. 89 F. B.; Savitri Bai v. Laxirm 
Bai, 2 B. 573 F. B.; Ganjabai v. Sitaram, 
7 B. 127; Janki v. Nand Ram, 11 A. 194 
(205, 206) F. B. 

(19) Janki v. Nand Ram, 11 A. 194 
(208) F. B ; Kamini Dasi v. Chandra, 17 
C. 373: Devi Rcrsad v. Gttmuanli, 22 B. 
410; Rantjammal v. Uchammal, 22 Af 
3»3- 

(20) Janki v. Nand Ram, 11 A. 194 
F. B.; Yamunabai v. Manubai, 23 B 
608. 
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of his self-acquired property. As Norman, J. observed: “ If she resides 
in the house of her father-in-law and is an infant, and for that or other 
reasons, is unable to maintain hersHf there may be, and probably is, both 
according to Hindu Law', and equity and good conscience—a legal obliga¬ 
tion on the part of the father-in-law, who has taken upon himself the 
care of her person and the charge of entertaining her as a member of 
his family, and on whose protection she is dependent, to provide her with 
food and the actual necessaries of life.”^^ 

1081. Hut this is an exception, and the rule remains Hut if in 
such a case the father gifted or devised his estate, then the donee or the 
devisee, as such, would be under no obligation, tor the legal obligation 
U maintain arises out of the relationship of the heir to the father which 
cannot descend upon a donee or devisee ( *- } 'Hie same ruie would hold 
good where a person acquires a shaie on a partition with the tather<-3> 
(Ss. 92, 95). 

1082. There is no personal obligation under Hindu l.aw on the 

father-in-law to maintain Ins daughter-in-law, 
Daughter-in-law. except when he is in possession of ancestral pro¬ 
perty/- d As was observed in a Madras ease:— 
“ An adult son has no right to maintenance against his fatliei. How can his 
w ife’s right he regarded as standing on a higher footing? The son’s marriage 
may have been performed after he attained his majoiity. It may have 
been performed by him of his own will and pet haps without the father’s 
advice and consent. How could it be held that his widow is entitled to 
maintenance against his father in such cases Even where her father- 

in-law has inherited property in which Ins son was a coparcener, his 
liability to maintain his widow may he determined if the daughter-in-law 
permanently severs her connection with her husband’s family and ceases 
to be a dependent memlier thereof, as where she leaves her husband’s 
home during his father’s lifetime taking up her residence in her father’s 
house as a member of his household, after taking some of her husband’s 
property which was all she considered herself entitled to. Hut the mere 
fact that the daughter-in-law leaves her husband’s home is no reason for 
refusing her maintenance/'I here is no difference in this respect be¬ 
tween the Alitakshara and the Dayabhag schools/-') 

1083. The grandmother is entitled to maintenance. As Sir William 

Macnaghten says: “ She has a right to participate 

Grandmother. in all the comforts which are enjoined by the family 

in its undivided estate, and a legal as well as 
natural claim to that protection which may be derived from a union of 


(21) Khettramani v. Kashi Nath, 10 
W. R. 89 (95) F. B. ; Meenakshi v. Kama, 
37 M. 396 (402). 

(22) Rarvati v. Taneadi, 25 B 203. 

(23) Meenakshi v. Rama, 37 M. 396 
(402) explaining Kanyawmal v. Hcham- 
mal, 22 M. 305 (308). 

(24) Khetramoni Dasi v. Kashi Nath, 


2 B. L. R. (A. C.) 15 F. B. ; Meenakshi 
v. Rama, 37 M. 396 (401). 

(25) Meenakshi v. Kama, 37 M. 390 
(401): Siddcsstiry v. Jnnardan, 29 (.'. 
557- 

(1) Siddessury v. Jannrdan. 29 C 557 

(2) Visalatehi v. Annaiieamy, 5 M, H 
L. R. 159 . 
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her descendants. If, therefore, she is deprived of such advantages, it is 
but just she should be enabled to take care of herself, and not be obliged 
to go from door to door for her support.” (,) 

1084. The manager of a joint family property being liable to main- 
.... , . tain all its members, it follows that the same obli- 

partible Estate. gation cannot rest on one who by reason of the 

impartiality of the estate becomes entitled to ex¬ 
clude the other members. ( * ) In other words, since there can be no co- 
parcenership m impartible estate, no member of the holder’s family has, apart 
from custom, any right to maintenance. As such, the sons undoubtedly 
possess such right, and custom in tlieii < ase is so well known that it need 
not be proved. I’ut the same customary right cannot be presumed in 
the case of a grandson, and there is no invariable or certain custom that 
any below the first generation from the last holder can claim maintenance 
as of right. Apart however, from custom, no one has any claim to main¬ 
tenance by reason of his relationship to the owner. As the Privy Council 
said:—“An imjiartible zomindari is the creature of custom, and it is of 
its essence that no coparcenary exists This being so, the basis of the 
claim is gone, inasmuch as it is founded on the consideration that the 
plaintiff is a person who, if the /emindari were not impartible, would 
be entitled as of right to maintenance. There is no claim based on per¬ 
sonal relationship .” (,j) 


1085. The obligation to maintain the daughter rests upon the 

. , parental duty to maintain his own offspring. And 

Mamed Uaughte* m the casc ()f an unmarrie d daughter this obligation 
descends to the heir who is equally bound to maintain her. 4 5 6 (7) Rut as 

soon as the daughter is married, the obligation to maintain her is trans¬ 

ferred to the husband. And on his death, she is entitled to be maintained 
out of his estate. Even if she be in indigent circumstances, she has no 
right to be maintained out of her deceased father’s estate unless she 
can show that she continued after her marriage to be dependent mem¬ 
ber of her father’s family with those whom he was legally or morally 
bound to maintain. She is, however, in no case entitled to separate 

maintenance out of the estate of her father in the hands of his heirs. (8) 

Rut of course, illegitimate daughters have no such right of main¬ 
tenance.*^ 

1086. It was at one time laid down that a person was legally bound 

to maintain his brother’s destitute widow indepen- 
Si»ter-m-law. dcntly of all questions regarding union or separation 


(4) H. I.. Partition cited in Ruddum 
Mookhee v. Rayee Mone.\ r 2 W K 409, 
Rayee Monee v. Ruddum Mookhee, it 
W. R. 66. 

(5) Ntlmoney v Jhnauolal, 5 C 256, 
Vencatachala Reddiar v. Vencalai hclla. 
7 M. L. T. 31, 4 1. C. 302. 

(6) Rama Rao v. Raja of Rilhafur 

39 AI 396 affirmed O. A. 41 AJ 78 (P 

C.) following Yarlayadda v. Yarlayadda 


24 M. 147 (155) 1*. C .; Alimony v. 
Hinyoo Lai, 5 C. 256 (259) P. C 

(7) Mangal v. Rukhoum, 23 B. 291. 

(8) Mokhoda v. Nand Lall, 27 C. 5S5 
O. A 28 C. 278 (28X) . Siddessury v. 
J amir dan, 29 C. 557. 

(q) Rarvati v. (Janfxit Rao, 18 B. 177 
(183); Bhayalal v. Sundrria, 9 C. P. L 
K. 3*- 
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or the existence of ancestral or self-acquired property/' 0 ) but it is now 
settled that these cases go too far and that the liability of a person U> 
maintain his brother’s widow is dependent upon the existence of assets 
inherited by him from his father or her husband /' 0 

91. Where a son or other heir is excluded ft in inherit 
ancc by reason of disability, he is entitled to 
di^ulKfied'heir. ° f maintain himself and his family out of the 
property which he would have inherited, but 

for his disability. 

Synopsis. 

1 ,1) Text Relating to Main- (2) Rights of Disqualified 
tenance of Disqualified Heir’s Tannlv < WS 8 ). 

Heir (1087). 

1087. Analogous Law. —The right of the disqualified heir and his 
family for maintenance, is not only expressly provided by the following 
text, but is one which the Courts would have enforced as a matter of 
justice, even if there had been no text in favour of it:— 

Manu. —"201 Kuiiuchs and outcasts, persons born blind or deaf, madmen, 
idiots, the dumb and such as have lost the use of a limh are excluded from share 
ot the heritage. 

“202. But it is just, that the heir who knows his duty should give all of them 
food and raiment for life without stint according to the best of his power; he who 
gives them nothing skins assuredly to a region of punishment ”('-0 

1088. Maintenance of a Disqualified Heir. —The text only provides 
for the maintenance of the excluded heir. Mut his family, which has the 
right of maintenance against him, has equally the same right against his 
estate from the enjoyment of which he is excluded by reason of his per¬ 
sonal disqualifications. It cannot affect their primary right of main¬ 
tenance/ 'J) As the Privy Council observed:—“The right of maintenance, 
so far as founded on or inseparable from the right of coparcenary, begins 
where coparcenary begins and ceases where coparcenary ceases.”<'■»> 
Consequently, a member of a joint family, who could not sue for parti¬ 
tion without the consent of certain other members of that family, was 
upon his being driven out of the family held entitled to maintenance out 
of the family property/'s) 


(10) Lakshmi v. Lakshmidas, i B il 
C. R. i.j; C haitdrabhagabai v. Khasln 
Nath, i B. H. C. U. .12.5; Tim map pa v 
Parameshnam ua 5 B H. C. R. (A C) 
140; Chaudrabhagabai v. Parmeshriamma 
5 B. H. C. R. (A. C.) 130; Udaraai v. 
Sonkabai, 10 B. H. C. R. 483. 

(11) Prankoomoar v. Dcokoomaar, 1 
Borr. 404 (2nd Ed.); Dai v. Purshotum. 
lb, p. 453; Shot Bai v. Gotoreenund l 2 
Borr. 323 (2nd Ed.); Rantabai v. Trtm- 
bak, 9 B. H. C. R. 283; Savitrt Bai v 
l.uxtni Ijai, 2 B. 573 (623) F. B. 
Rango v. Yammabai, 3 B. 44; Yamuita- 


bai v Manuhai. 23 B. 008 (612, 613) 

(12) Manu, IX-201, 202; Mitak. Ch. 
II, S. 10-1, 3, b. 

(13) Mitak., Ch. II, S 10, 12-15: 
Mayukh, Ch. IV, See. 11-12; 3 Dig. 483; 
Dai v. Purshotum, 1 Boir. 453 (2nd Ed) ; 
Saiitri Bai v. Lux mi Bai, 2 B. 573 
(591) F. B.; Ram Saoudcr v Ran 
Sahyc, 8 C. 919; Rama Rao \. Raja of 
Pithapur, 41 M. 78 1*. (\, affirming O. 
A. 39 M. 396. 

(14) Rama Rao v. Raja of Pithapur. 
41 M 77* (7&t) P- C- 

(15) Bhupal v. lavanappa, 40 B. 435. 
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92. ( i ) The widow who does not succeed to the estate ol 

her husband as his heir is entitled to main- 
mS»t d en»nce riKht *° tcnauce out of her husband’s separate pro- 

< ' s * an ^ e perty, or out of the property in which he was 

a coparcener at the time of his death. 

( 2 ) Save and except as above, she has no absolute right of 
maintenance. 

( 3 ) Her right of maintenance is not forfeited by reason 
of her having lived apart from her husband in his lifetime 
without any justifying cause. 

( 4 ) The widow does not forfeit her right of maintenance 
by reason of her living apart from her husband’s relations unless 
she does so for immoral or improper purposes. 

( 5 ) Continued chastity is a condition precedent to the 
widow’s right to maintenance. Hut she is allowed a locus 
pcnitcntiac so that if she reforms and leads a continent life, she 
becomes entitled to at least a starving maintenance. 

( 6 ) Maintenance is not a charge upon the estate, but may 
be so made by contract or a Court’s decree. 


Synopsis. 


(1) Widow's Right to Main¬ 

tenance out of Copar¬ 
cenary Property of Iter 
Husband (1089). 

(2) Residence J part from Hus¬ 

band’s Relations Not a 


Par (1000-1091 ). 

( 3 ) Chastity if a Condition of 

the Right to Maintenance 
(1093). . 

(4) Maintenance when a Charge 

on the Cstate ( 1094). 


1089. Analogous Law. —The general rule stated in clause (1) has 
long since been settled/' 65 it being held that the 
Clause (I). widow is entitled to maintenance out of the whole 

of the estate in which her husband was interested as owner/ 1 ?) or co¬ 
parcener/ 1 **) though he may have been personally disqualified from in- 


06 ) Stub Dayce v. Doorya Pcrshad, 
4 N. W. P. H C R. 6.1 (71) ; BhayabaU 
v. Kannailal, 8 B. L. R. 225; Brinda v. 
Radhica, 11 C. 402 (494); Narbadabai 
v. Mahadeo, 5 B. 99 (106); Snbharayulu 
v. Kamalavallithayaramma, 35 M. J47. 

(17) Bhagabali v. Kannailal, 8 B. L 
R. 225; Brinda v. Radhica, 11 C 492 
(494) ; Narbadabai v. Mahadeo, 5 B. 913 
(106). 

(18) Co lab Koonwar \ Collector, 4 

M. 1 . A. 246 (258) ; Sheo I)yal v. Jttdoo 
noth, 9 W. R. 61 (67); Hema \ 

Ajoodhya. 24 \V. R 474; Devi Prasad v 
Qunivanti, 22 C. 410; Meherban v. Sheo 


Kunwar, 1 Agra 106; Stub Dayce v 
Doorya Pcrshad, 4 N VV. P. It. C it 
63; Laltt Knar v. Cany a Bishem, 7 N 
\V P H. R 261; Becha v. Mothina, 
23 A. 86; Ramabai v. Trimbak, 9 B. It. 
C R. 283; Amrit v. Manik, 12 B. II. (.' 
R. 79; Sazitribai v. Luvimi Bai, 2 B. 573 
(582); Adhibai v. Cursandas, 11 IJ. 190, 
Manjappa v. Lakshmi, 15 B. 234; Janki- 
bai v. Shrinivas, 38 B. 120; Visalatihi v. 
Annasamy, 5 M. It. R. 150; Sttbra- 
manta v. Kaliani, 7 M. H. ('. R. 226. 
Jayanli v. Alamelu, 2 7 M. 45; Rattamma 
v. Seshachalam, 52 M. L. J. 520, 101 I. C- 
Bo6, (1927) M. 502. 
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heritance/ 1 ^ whether she possesses property of her own or not, since it 
is an absolute right due to her membership of the family, and does not 
depend upon her necessity arising from her want of other means to her¬ 
self. At a partition made by the husband during his lifetime between his 
sons his wife was at one time entitled to an equal share with his sons. In 
course of time this right became lost, but in lieu thereof 1 <*t absolute 
claim to maintenance has become established*- -0 * (§§ 1079, 1080, 1109, 1118). 

10>90. Though the widow has no absolute right of maim nance except 
as provided in Cause (T), the Court is entitled to 
Clam* (2). award her maintenance if equity and justice so 

demand it*"* (Ss. 92, 95). 

1091. ft has already been stated that since the widow’s right of main- 
_ . tenancc arising out of the jural relations of the family 

au *“ * is in lieu of her share, the mere fact that she had 

lived apart from her husband is no ground for disqualifying her for 
maintenance.*"* 


1092. Still less is she disentitled merely because she chooses to live 
apart from her husband’s relation, unless, she does 
ause c )• S() f ()r j mmora i wr jniprojier purposes.<-o) But in 

strict contemplation of law it is in the husband’s family that the widow 
ought to reside,<-’*> and she would be so bound, if her husband had 
expressly made her maintenance conditional upon her residing with his 
family. <J5 > 


1093. This clause is based on the undernoted decisions,<0 though 
... there are also cases to the contrary f -’* The follow- 

* u,e ^ ing text, however, supports the clause:— 


Mitakshara.— “If a woman becoming a widow in her youth, be head-strong, a 
maintenance must in that case be given to her for the support ->f life This passage 
of Ifarit is intended for a denial of the right of a widow suspected of incontinency 
to take the whole estate. From this very passage (of Harit) it appears that a widow 
not suspected of misconduct, has a right to take the whole property.”(B 


(19) Mit, C'h. II, S X-5; Davahhag. 
C'h V-n, 14, 16; Sinriti (.'hand., (h 
V-IO-14, 20. 

(20) Linyayya v. Kanakannna, 38 M 
•531 dissenting from contra in Ranutvati 
v. Manjhari, 4 C. L. J 71; Radhabai \ 
Rayho, (1878) B. P. J. 292. 

(21) Shelter Moure v Kashcenath, 10 
W. R. 89 (95) F. B ; Meenakshi v. 
Rama, 37 M. 396 (402). 

(22) Ramabai v. Trimbak, q B. H. C 
K. 283; Santri Rai v. Laximibai, 2 B 573 
(588) F. B.; Sri Raja Rommad ciara v 
Nay anna, 87 I. ('. 571 (1925) M 737. 

(23) Pirthee Singh v. Raj Knicer, 20 
VV. R. 21 r. C.; Narayan Rao v. Rantabai. 
3 B. 415 (421) P. ('.; Kasturbai v Shiva- 
jiram, 3 B. 372 dissenting from Ranyo v 
Vamunabai, 3 B. 44; Gojibai v. LakshHil¬ 
das, 14 B. 490; Chandrabhayabai v. Kashi- 
noth, 2 B. H. C. R. 341; Parrati Rai v 
Chatru, 13 Bom. L. R. 1022; Mokhada v 
Nundo tail, 28 C. 278 (287); Siddessury 


v Janardan, 29 C 557; Ahollya v. Mucker 
Loner, 6 \Y R 37; Visalatchi \. Anna- 
satny, 5 M. H C. R 1 SO; Surartt palli v. 
Surampaili, 31 M. 338; Srinivasa v. 
Lash mi, 54 M I. J. 530, (1928) M 216; 
Umrit Koxcarec v Kider Nath, 3 Agra 
182 

(24) Raylmnada v. Rrozo Kisorc, 1 M. 
fig 81 P. C. 

(25) Mulii v. Ujam, 13 B 218; Giri 
anna v Manama, 15 B. 236. 

(1) Paranii v. Mahadevi, 34 B 273 
(2831 ; Monamnta v. Timanabhat, 1 B 
559 ; Sathyabhama v Kesavaeharya, 39 M 
()S8; Roma noth v. Rajommoni, 17 C. 674 
(b 79 ). 

(2) Vain v. Ganya, 7 B 84; in Visa- 
bit chi v. Annasamy, 5 M H. C. R 150, 
the (pH-clion was considered as unsettled. 

(3) Mit.. C'h. ii, S. I 37 cited in May- 
ukh, Ch-iv-S-viii-8 (Mandlik), p. 79; 2 
Dig 423, 425; Str. H. L. f Vol. 2, pp. 172. 
'75- 
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1094. The maintenance of a widow is commonly spoken of as a 
charge on her husband’s estate, but it is only so 
Clause C6). ; n t j ie scnsc that that estate is the primary fund out 

of which it is payable: otherwise it is not such a charge as is defined in S. 
100 of the Transfer of Property Act/-*) though it may be so made by 
an agreement, (s) will/ 6 ) or a decree (7) 

93. The widow is as of right entitled to reside in the family 
dwelling house. This right cannot be 
rerideBM* *‘ ight of defeated by a sale of the house to a purchaser 
**** with notice. Kven in the case of a purchaser 

without notice, she cannot be evicted unless she is provided with 
another residence. But she has no such right where the sale 
is contracted by the husband or is for a debt binding upon her. 

Synopsis. 


(1) Widow's Right of Residence 

it) Family House (1095). 

(2) Nature of tin R'tht ( 1096 - 

1098). 

(3) Right A gainst Transferee 

With Notice (1099). 


i 4) Right Against Transferee 
Without Notice (1100). 

(5) Effect of Bona Fide Transfer 

by Husband (1101). 

(6) Or Anv Transfer for Neces¬ 

sity (1102). 


1095. Analogous Law.—The widow’s right of residence in the 
family dwelling house has been established by a necessary deduction drawn 
from a passage of Katyayan that “ except his whole estate and his dwel¬ 
ling house, what remains after the food and clothing of his family, a man 
may give away whatever it be, whether fixed or moveable; otherwise it 
may not be given ” (R) Referring to this passage, Sir Barnes Peacock 
said: “The meaning of that passage is, that he must not give away his 
whole estate without providing food and clothing for his family, and that 
he must reserve one house, without which he himself or his family might 
want a dwelling. . The most difficult question is whether the pas¬ 

sage of Katyayan, which says that a dwelling house may not be given, is 
a mere moral precept or a restriction on a man’s right to convey. It 
seems to me at present that it is a restriction, and not a mere moral precept, 
and that the son and heir of the father has not such a right in the dwelling 
of the family that he can at once of his own pleasure turn out all the 
females of the family, or sell it or give the purchaser a right to turn them 
out.”(«>> This was the case in which the adopted son had sold the house 


(4) Bharatpur State v Copal, 24 A 160 
(163) : Sorolah v. Jihoobun Mohun, is C. 
292 (3071; lKgambari v. Dhankumari, 10 
C. W. N. 1074; Sham I.al v Banna, 4 \ 
296; Ram Kumvar v. Ram Dai, 22 A. 32G 
Venkattummal v. Andhuppa, 6 M. 130- 
Rotnanadan v. Ranoammal, 12 M 260 
(272); Jayanti v. Alameht, 27 M. 45 
(49) ; Jamma Bliai v. Balakrishna, 53 
M. L. J. 176, 102 I. C. ioj. 

(S) S. IOO, Transfer of Property Act, 
Juggernath v. Odhiranee, 20 W. R. 126; 


Lakshman v. Sarasvatibai, 12 B. H. ('. R. 
69 (75) I Yamnabai v. Nanabai, 12 Bom. 
1. R 1075; Mahalaksh mamma v. Venka 
taratnamma, 6 M. 83 (86) ; Baghirathi v 
Atlanta, 17 M. 268. 

(6) Baharilaii v. Rajbai, 23 B. 342. 

(7) Mans had evi v. Jiwanmal, 6 A. 617 
(621); Krishna v. Sinnaponnu, 16 M. I„ 
T. SSi; 25 I. C. 759. 

(8) Cited in 2 Big 133. 

(9) Mangala v. Dinanath, 12 W, R. 3s 
( 36 , 37 ). 
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to a purchaser who sued to eject his adoptive mother hut the Court held 
that the purchaser had no such right at least without providing some other 
suitable dwelling. This case has been billowed in the other Courts and 
establishes the widow’s right of residence in the family house which she 
can maintain even against a transferee with or without notice of her 
right/ 10 ' 


1096. Strictly speaking, the owner is, according to Katyayan’s 
text, legally incompetent to sell the family dwelling house. If, therefore, 
he sells it, the purchaser acquires no title in law. Rut inasmuch as the 
prohibition to sell is coupled with the reason that the house should be pre¬ 
served for the residence of the family, the Courts modify the prohibition to 
that extent by requiring the purchaser to provide another suitable residence 
for the females of the family before taking possession of the house. Rut 
this is in the nature of an equitable concession to which the purchaser 
with notice or a volunteer with or without notice is not entitled. 1 ") 

1097. The rule stated in the section consists of the following 
distinct propositions: (a) that the widow has an absolute right to live in her 
husband’s family dwelling house/'- 0 a right, of which ( b) she cannot be 
deprived by a transferee with notice* 13 '; and ( r) even if the transferee be 
without notice, he cannot eject her from her resilience without providing her 
with other suitable residence/ 1 -*) her right thereto being defeasible only (d) 
by a transfer made by the husband/ 15 ' or (r) for a debt of her husband/' 6 ' 
or for a debt binding upon her/ 17 ' These clauses may now be examined. 

1098. Widow’s Right of Residence. —The widow is entitled as of 
right to reside in the dwelling house of her husband/ 18 ' though she is not 
bound to reside therein if she is subjected to cruelty or ill usage. As the 
Privy Council observed: “Tf a widow from any other cause than un¬ 
chaste purposes, ceased to reside in her husband’s family and takes up 
her abode in her parent’s family, her rights are not forfeited.”* 1 *' This 
is the right possessed equalh b\ the widows of all coparceners/- 20 ' and those 
whose husbands had that right. This right however, cannot be enlarged 
bv demanding on the death of the husband, a specified portion of the 
dwelling house for the purpose of separate residence. Nor can it be 


( 10) Mangala v Pinanath, 12 W R 
(O. (\) 35; followed in Court v Chan- 
dramani, r A 262 ; Talcmand v Rukmina. 
3 A 3S3; Venkatammal v Andyappa. ft M 
130; Palsukhram \. LalhHwi. 7 B 28; 
(286). 

(11) Imam v Balamma, 12 M 33 r 
Rayazva v. Shivayaoqappa, 18 B 670 

( 12) Peviare v. Sammukhram, 13 B 
ior. 

(13) Dalsukharam v Lallubhai, 7 B 
28 2; Court v. Chandrantani, 1 A 262, 
Talemand v Rukmina , 3 A 353; Ven- 
katammal v. Andayappa. ft M. 130. 

*14) Manqala v. Dinanath, 4 B. I.. R. 
(O. C.) 72 . 

(15) Manilal v. Baitara, 17 B. 398. 

(16) Venkatammal v. Andyappa, 6 M 
130; distinguished in Ramanadan v. Rar- 
gamtnal, 12 M. 260 (F. B.); fay anti v. 


sUamelu, 27 M. 45; Manilal v Bai Tara, 
17 B. 398- 

(17) Johurra v Sreegopal, I C 470 
(475) 

(18) Prankoonwur v Pevkoowuar, 1 
Borr. 364; Kumla v. Munecshanker, 2 
Borr 687; Parvati v. Kisansingh , 6 B 
567; Palsukhram v. Lallu Bhai, 7 B 282, 
Pevkore v. Sanmukhram, 13 B. 101, 
Manqala v Pinanath, 4 B. L. R (O C.) 
72; Cotiri v Chandrantani, 1 A. 262 • 
Talemand v. Rukmina 3 A. 353. 

(10) Jadttmani v. Kheytramohan, Sir- 
kar’s Vyavastha Darpan, (2nd. Ed.), 384; 
Pirthee Singh v. Raj Jowar, 20 W R. 21 
P. C ; Narayan Rao v Ramabai, 3 B 
415 P. C.; Part'afibai v. Chatru, 13 Bom. 
L. R. 1023. . , 

(20) Ganpatrao v. Shtvprasad, 4 Bom. 
L. R. 355- 
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curtailed to anything less than what her husband may have prescribed in 
his will. So where he provided that his wife shall have the right to live 
in the three-storeyed portion of a certain house, she was held entitled to 
the whole of that portion for her life ( -° 5 Her right of residence cannot 
be defeated by offering her a separate house to live in on the ground of 
her quarrelsomeness/ 2 ' 5 


1099. Tier right of residence may be enforced by her not only 
(2) Right Against against the members of her husband’s family, but 

Transferees With also against their transferees with notice of her 

Notice. right. The right of itself does not create any charge 

on the family house, though it is a right in rem as regards the house, which 
she is entitled to enforce against all comers possessing notice of her 
right. < 2 -* 5 


1100. Even where the transferee takes without notice of her right 
he cannot eject her from the dwelling house in 
(3) Right Against which she lived at the time of her husband’s death 
without providing her with another suitable resi- 
dence/-'* 5 This is the necessary outcome of 
Katyayan’s text previously quoted and discussed (§§ 1005-1097). 


Transferee 

Notice. 


Without 


1101. Her right of residence cannot be defeated by any transfer 
made even bv the husband in fraud of her rights, 
_ , H «* ban d * though it is a right which is not paramount to the 

Excepted." ra "* * necessity of the lamily. for which the house may be 
sold to a purchaser conferring on him a right to 
eject the widow, even though he should have taken with notice of her 
right/ 245 

So again she must subordinate her right to a transfer by 
. Or an Trans whomsoever made for a family, necessity. So the 
far for Necessity^* house must go with the rest of the family assets on 
the manager’s insolvency due to losses incurred in a 
family business/ 2 * 5 And generally, the house mav be sold for anv purpose 
which would justify' the sale of any other family property/' 5 The rule 
applicable to the widow would appear to extend equally to the unmarried 
daughter and sister who also possess the right of residence in the family 
house. So an auction purchaser of an ancestral house sold in execution 
of a money decree passed on a personal debt of the mother who inherit¬ 
ed the property as heir to her son was held disentitled to oust the un¬ 
manned sister of the latter who resided therein/ 25 


(20) A1 uvula Prathad v Ambika Pra- 

shad, 53 048 P C 

(21) Devkare v Sanmukh Ram, 13 B 
101 (105). 

(22) Dal Sukhram v Lalluhai, 7 B 282 
(286). 

(23) Mangala v Dinanath, 12 W. R 
(O. C.) 35- 

(24) Nana v Rama, (1886) B P. J. 
252; Lakshman v. Satyabhamabai, 2 B 
494 (511, 514); Dalsukhram v Lallubhai 
7 B. 282; Maui Lai v. Tara, 17 B. 398; 
Ganga Bai v. Janki Bai 45 B. 337; Rama- 


ttandan v Rungammal, 12 M. 260; Jay anti 
v A lam r lit, 27 M. 45 

(25) Johurra v. .9 recgopal, 1 C 470 
(475) 

(1) S. 39, Transfer of Property Act 
(V of 1882) ; Jay anti v. Alamelu, 27 M 
45; Nihal Devi v. Shib Dial, (1907) P. R. 
37; Thamardas v. Gant, 4 S L. R. Q78, 
10 I. C*. 905; Kanta Mahini v. Nanchora, 
35 I. C. (C.) 566. 

(2) Survanarayana v. Palasubramania, 
43 M. 635. 
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No forfeiture on 94 . Mere loss of caste does not deprive 

lot* of cute. a person of his right to maintenance. 

1103. Analogous Law.—Maintenance is a right, and since no right 
is affected by the forfeiture of caste by reason of the Caste Disabilities 
Removal Act, <3) it follows that a mere loss of caste of a person by reason 
of her conversion or otherwise is no ground for depriving her of main¬ 
tenance. 


95 . (i) In fixing the amount of maintenance payable to a 

Amount of main- widow, regard must be had to the follow 

tenance. ing f acts .- 

(a) the income of the entire estate, 

(b) the position and status of the deceased husband. 

(c) the value of his estate, 

(d) the stridhan in her possession, and 

(e) her reasonable wants: 

(2) Provided that the amount of maintenance shall in no 
case exceed the annual profits of the share tr. which the husband 
w r uld have been entitled on partition, if living. 


Synopsis. 


(1) Amount of Maintenance 

(1105). 

(2) Principles Dcterminino As¬ 

sessment (1106-1111). 

(3) Limits of Widow's Rujbt 


(m2). 

(4) Conditional Maintenance 
(1113-1114). 

( 5) Reasonable Wants of Widow 
(1115). 


1104. Analogous Law.—The only texts bearing on the quantum of 
maintenance are as follows:— 

Yadnavalkya.— “He who forsakes a wife, though obedient to his commands, 
diligent in household management, mother of an excellent son, and speaking kindly, 
shall be compelled to pay the third part of his wealth or, if poor, to provide a 
maintenance fot that wsfe”(-»> 

Rut this precept is merely illustrative of the right and has never been 
literally enforced, the Courts having laid down rules for their own guidance 
in this matter, which are summarized in the section. 

1105. Amount of Maintenance.—Maintenance does not imply mere¬ 
ly the cost of food and raiment. It implies a provision for all wants 
having regard to the position, status and income of the family and the 
claims of other persons thereto. As observed in a case:—“ Where a 
widow has asked for separate maintenance, you look first at the mode 
of life of the family during her husband’s lifetime, and you try to hnd 


(3) XXI of 1850. in 2 Dig. 420; Afayukh, Ch. XX-i 

(4) C'h. IV-76 (Afancllik), p. 171, cited (Alandlik), p. 153. 


H. C.-36 
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out what amount will be sufficient to allow the widow to live as far as 
may be consistently with the position of a widow in something like the 
same degree of comfort and with the same reasonable luxury of life as 
she had in her husband's lifetime. Then you see what the husband’s 
estate is, and you also see how far that estate is sufficient to supply her with 
maintenance on this scale, without doing injustice to the other members 
of the family who also have their rights as heirs, or their rights to main¬ 
tenance out of the estate ” (5) The same principle governs the cases of 
other claimants to maintenance (6 > 

1106. Tn estimating the amount of maintenance which should be 
allowed to a I lindu widow out of her husband’s estate, regard should be had 
to the estate as gauged by the annual income derivable therefrom, to 
the position and status both of the deceased, and of the widow/ 7 ) and 
the expenses involved by the religious and other duties which she has 
to discharge So in a case whore the widow sued her husband’s uncle, 
the holder of an impartible Raj, for maintenance, upon the finding that 
the income of the estate was Rs. 22.000 per annum, the Court decreed 
the widow a maintenance allowance of Rs. 3,000 per annum, charging 
it upon the Raj estate. Tn fixing this sum, the Court took into conside¬ 
ration the fact that the parties were high caste Kshatrivas, and the widow 
was entitled to maintain herself in comfort and maintain a position suit¬ 
able to her rank. The fact that the widow was childless, in no degree 
altered her right to maintenance, or differentiated the principles upon 
which maintenance should be calculated/^) It was pointed out that 
if the widow had only been fortunate enough not to lose her husband, 
he would have inherited the estate, and he would have been the owner 
of an income of Rs. 22.000 per annum. The fact that she lost 
her husband was no ground for sentimental considerations, but never¬ 
theless, she was entitled to adequate provision sufficient to make her life, 
as far as possible, one of comfort. 

1107. While however, the widow is entitled to be suitably main¬ 
tained, this does not mean that she should be maintained in the same 
state as her husband would have maintained her. So where there were other 
claimants for maintenance and there were debts, the Court held Rs 800 
per annum sufficient to maintain a widow out of an estate the net income 
from which w\as Rs 10,000. (, °) Rut in fixing a sum for maintenance 
the Court is not to he influenced by the Shastric injunction that the widow 
is to live the life of austerity, semi-starvation and wretchedness, since it 
is a matter of religious or ceremonial observance rather than of law.<") 


(5) Karoonamoyee v. Administrator- 
General, 9 C. W. N. 651 (652, 653). 

(6) Mahesli Partab Singh v. Dirgpal 
Singh, 21 A. 232. 

(7) Nil to Kissnre (Sreemutty ) v 

Jogendra Nath, 5 I, A. 55; 3 Suth. P 


(8) Baisni v. Rup Singh, 12 A. 558; 
Rangathayee v. Nelinmnisami, 21 M. L. 
J. 706, 10 I. C. no; Srinivasa v. Lakshmi, 
54 M. L. J. 530, (1928) M. 216; Rukhrna 
v. Rango Bai, I. C. P. L. R. 33; Ronno 
v. Laxmi, ( 1877 ) C P. S. C., Pt. VIII- 


72; Raja Ratansingh v. Ram Beni Bae, 

1 N. L. R. 33 . 

(9) Baisni v. Rup Singh, 12 A. 558 
(561) ; Palcl v. Ambika, 2 15 A. 266 (270) 
(to) Kalcepersaud v. Kapoor, 4 W. R. 

65- 

(11) Hurry Mohan Roy v. Nyantara, 2; 
W. R. 474 (476) ; Promotho v. Nagettdra 
Bala . 12 C. W. N. 808; 8 C. T.’j. 480 
(496); Umrit v. Kidcrnath, 3 Agra 182: 
NarGyan Rao v. Ramabai, 3 B. 415 P. 
C ; Ram Chandra v. Sagunabai, 4 B. 261 
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1108. In assessing the amount the Court is not entitled to take into 
consideration the value of her jewels or other unproductive property in 
her hands, if they constitute her slridhan, and although forming part of 
her husband’s estate, are suitable to the position of the family in society.°») 

1109. Hut it is submitted, and it has been held, that in assessing 
the amount the Court is bound to take into consideration the stridhan 
possessed by the claimant 0 -*) (§§ 1089, 1116, 1118). 

1110. Where the Court found that the widow—a pardatmshin lady— 
needed a servant, anil allowed her Rs. 150 per annum on that ground, 
the High Court reversed the order of the District Judge who, while admitting 
the necessity, had reduced the allowance on the ground that she could share 
that cost with a friend.°3) 

1111. The amount which the widow is entitled to recover is not 
only that required for her food, clothes and residence, but also that neces¬ 
sary for her comfort and the maintenance of her position. 04) as also 
the performance of religious and other ceremonies, c.y, the shrudh 
ot her husband, the pilgrimage to Gaya and the performance of other 
rites necessary for the beatitude of her deceased husband, and her own 
salvation (§§ 1114, 1115). 

1112. Limits of her Right.—Theoretically there is no limit as 

Clause (2) regards the amount which a woman may recover by 

au * e '' way of maintenance. Rut in practice this amount is 

never allowed to exceed the profits of the share to which the husband 
would have been entitled on partition, if living.°s) •* A Hindu wife's 
right to maintenance has been attributed to a kind of identity with her 
husband in proprietary right, though her right may be of quite a subor¬ 
dinate character, but it is by virtue of this right that she gets a share 
equal to that of a son when partition takes place at the instance of male 
members.” 06 ) While the claim of the widow for maintenance is, as al¬ 
ready stated, subject to the maximum amount which represents the annual 
income from her husband’s estate or interest, it is also said to be subject 
to the rule that, ordinarily, it should not fall much less than one-third 
of such interest. 0 ?) 

1113. Conditional Maintenance.—Although the Shastras enjoin on 
the widow the duty of residing with her husband’s relatives, it is only 
a moral precept which the Courts do not insist on as a condition of her 
receiving maintenance. Rut though she is free to choose her own resi¬ 
dence, there are two limitations upon her choice: (a) if her husband has 


(n) Shib Payee v Poor y a Pershad, 4 
N. W. P. H. C. R. 63 

(12) Per Weslropp, C. J, in Savilribai 
v. I.uvimi Dai, 2 Ik S73 (5X2) F R ; 
Mahadrav v. Gamja Pat, ih, p. 639, 
Jodoonath v. Brijonath 12 B. I. R. 3W1, 
Kishori Mohun Ghose v Moni Mohitn. 12 
C. 165; Poorendra v. Hsmangim, 36 C 
75 (84). 

(13) Krishnabai v. Babajx, (1805) B 
P. J. 444. 

( 14 ) Srinivasa v. Lakshmi, 54 M. L. 


J- 530, (19-28) M 216. 

(15) Mahadrav v. Ganqabai, 2 B. 639. 
Adhibai v Cursundat, 11 B. 199 (209)' 
Jayanti v. Alamclu, 27 M. 45 (49); Slrh 
Payee v. Poorya, 4 N. W. P. II. C. R 

" (16) Srinath v. Probodh Chunder, 11 
C. L. J. 580 (587) ; Jamna v. Machul, 2 A. 

(17) Kamabai v. Tnmbak, 9 B. H. C 
R. 283 followed in Adhibai v. Cursandas, 

11 B. 199 (209. 
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directed that she shall he maintained in the family house, she is not entitled 
to maintenance if she resides elsewhere, without cause (l8 ); (ft) in no 
case can she take up a separate residence for the purpose of unchasti¬ 
ty. C >9) Again, where the family property is insufficient to admit of an 
allotment of separate maintenance^ 0 ) then the Court may allot to her 
a portion of the land, not exceeding one-third, whatever may be its 
valued -’ 0 Such was the case of the widow who sued the defendants who 
were the widows of her husband’s brothers for maintenance. The Courts 
found that the income from the family lands averaged only Rs. 40 per 
annum, and thereupon the Court assigned to the plaintiff one-third of 
the vacant site for her residence, but declined to award her separate main¬ 
tenance (22 > 

1114. The husband is not entitled to limit his widow’s maintenance 
by will, since the right is paramount or superior to his power of testa¬ 
mentary disposition.< 2 ’> She was in a subordinate sense a co-owner with 
him in the property, and her right to maintenance is, in a limited way. a 
charge on his property.Blit of course, though neither she nor the 
Court is bound by the allowance so fixed, it is nevertheless entitled to 
great weight as evidence of what a lady in the position of his widow 
should need.< 25 > 

1115. Reasonable Wants of the Widow.—In assessing maintenance 

Clause (c) the Court is not to be swayed bv any sentimental 

ause {c). considerations, and the amount fixed must bear a 

responsive relation to the annual income of the estate and the position and 
status both of the deceased and the claimant widow, assuring her of such 
living as might be expected in the class or community to which the family 
belongs. For instance, the widow of a respectable trader is entitled to live 
unostentatiously but comfortably and not penuriously. The widow is en¬ 
titled to live up to her social rank*') (§ 1111 ). 

1116. Tt has already been seen that her stridhaii and other property 
which yields no income cannot be taken into account' in fixing her al¬ 
lowance (§§ 1108-1109). Rut the Court cannot ignore her stridlian and 
other sources of her certain income, since these circumstances, and even the 
position and conduct of the claimant, may reduce the maintenance.< 2) 


(i8T Vyavnstfm Darpati. 370: cited in 
Pirthec Sin<ili (Rain) v Rani Raj Koorr 
re Tt T. R 2.18 (2H) P F ; //nanda 
Prnsluid v Ambika Pradiad. 53 C 048 
P. C ; Main v Ujmn, 13 B 210; Goki 
Bai v Lakshmi Da f. 14 B 400 (406, 407); 
Giranna v Jlonama, is B 216. 

( 10T Kasturhni v Shiraiiram, 3 B 372: 
Romanalli v Raionim. 17 C 674; Bhoba 
Tarini v Peary I.all, 24 C 646 

(20) ' Savitri Bai v Liixmi Bai 2 B 
57.4: Kasturbai v Shiraiiram, 3 B 372- 
Ramrh/wdra v Saaitna Bai. 4 B 26x 
(263) ; Godararibai v, Sayutta Bai, 22 B 
52 

(21) Godararibai v. Saguna Bai, 22 B. 
52 . 

(22) PromotJw v. Naaendra Bala, 12 
C. W N. 808; 8 C. L. J. 489 (407). 

( 23 ) Promotho v. Nayendra Bala, 12 


C. W N 808; 8 F T.. T 480 (407) 
citing: Jaiitna v. Machul , 2 A. 315; Baba 
v Molhini, 23 A 86; contra Joytara \ 
Ram hart, xo F. 638; Kaki Narasamma v 
Venkataraju, 93 I. C. 686 (1926) M. 534, 
Mahasabha v. Anna Sohan Lai, X04 I. C. 
119, (1927) R 256. 

(24) Promotho v. Naqcndra Bala, 12 
C W N 808; 8 C. I.. .1. 489; Srinath v 
Probodh Chunder, 11 C. L. J. 580, 6 T 

C. 244. 

(25) Promotho v. Nayendra Bala, 12 C 
W. N 808; 8 C. L. J. 489 (498). 

(r) Adhibai v. Curtandas, it B. 109 
(210) ; Srinivasa v. Lakshmi, 54 M L J. 
530, (1928) M. 216; Panchakshara v. 
Pattammal, (1927) M. 865. 

(2) Tagore v. Tagore, 18 W. R. 359 
(373) P- C.; Laxmi Bai v. Vishwanath. 
16 N. L. R. 140; 58 I. C. 860, 
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Such would be the case, if the widow had lived apart for purposes of im¬ 
morality, or if she had concealed a portion of her husband’s assets. But 
the Court is not justified in punishing the claimant by reducing her al¬ 
lowance, for making vexatious defences in the suit.<3> 

96 . The widow has no right of maintenance in the follow¬ 
ing cases:— 

When widow disen¬ 
titled to maintenance. ( i ) If she has sufficient stridhan, or 

other means of support, from the income of 
which she can maintain herself; 

(2) If she had once received sufficient allotment for her 
maintenance which she has since dissipated; 

(3) If she is remarried; 

(4) If she is leading an unchaste life; 

(5) Tf she is living apart from her husband’s family for 
immoral or improper reasons, or without a just cause. 


Synopsis. 


(1) Widow When Disentitled to 

Maintenance (11IX). 

(2) J’ossession of Sufficient Stri- 

dhanarn or Other Means 
of Support (11IX). 

(3) Dissipation of Original Allot¬ 

ment (1119). 

^4) Remarriage (1120). 


(5) Effect of Uncluutity (1121- 

1122 ). 

(6) Separate Residence from 

Family for Immoral Pur¬ 
pose (1123). 

(7) Concubine's Maintenance 

(1124). 


1117. Analogous Law.—All the clauses of this section arc drawn 
from the decided cases. 


1118. Under the first clause no female can claim a separate main- 
Clause m tenance if she is possessed of sufficient stridhan or 

au,e ^ other source of certain income from which she is 

able to maintain herself.Such was held to be the case where the 
widow had inherited considerable property from her fathcr. (5) It has 
been already stated that where such property exists but is insufficient for 
her maintenance, then it will be taken into consideration in fixing the 
amount. But in doing so her jewels and other non-productive property 
must be excluded.And so must be the precarious income that she 
might be making on account of the charity of her relations or by the 
performance of menial work unsuitable to hei rank and position. 


(3) Nitto Kishore v. Jogendro, L. R. 5 
I. A. 55. 

(4) Narayan Rao v. Ratnabai, 3 B. 415 
P. C.; Goki Bai v. Lakhmidas, 14 B. 490 

(5) Ramaivati v. Manjhari, 4 C. L. J 

74- 


(6) Shib Payee v Doorga Pershad, 4 
N. W. P. II. C. R. 63; Chandrabhagabai 
v. Kashinath, 2 B. H. C R. 341: Savitri 
Bai v. Luxuti Bai, 2 B. 584; Joytara v. 
Ramhari, 10 C. 638; Shy am a Bai v. Puru- 
shottam Das, 90 I. C. 124, (1925) M. 645 
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1119. The mere gift of property by the husband does not deprive 
the widow of her right of maintenance.<?) But 
Clause ( 2 ). vvhere the widow had received her full share of 

maintenance and squandered it. she was held not entitled to charge again 
the estate for another share of further maintenance. It would be against 
reason and a premium upon extravagance to hold that she would be so 
entitled. 


1120. Then again if the widow gets remarried she forfeits all right 
to maintenance out of her deceased husband’s 
ause C )• estate /'* 1 unless, it is said, she belongs to a class 

amongst whom remarriage was customary, independently of the enabling 
Act, in which case remarriage does not deprive the widow of her main¬ 
tenance / 101 But it is submitted, that even amongst the Shu dr as where re¬ 
marriages are customary, the effect of remarriage is to dissolve the rela¬ 
tionship between the widow and the family of her first husband, and as 
the right of maintenance is founded on relationship, it must cease with 
the relationship put an end to by remarriage. This is the view of the 
other Courts, though the Allahabad Court had to maintain the contrary 
by reason of its adhesion to the Stare decisis.*- 11 '* 


Clause (4). 


1121. The following texts bear on the subject 
ot maintenance conditional upon continence- 


Narad.— ' Among In others if any one die without issue, or enter a rcl'gious 
older, the rest of the brethren divide his wealth, except ihe wife’s separate property. 
Let them allow a maintenance to his women for life, presided these preserve 
unsullied the bed of their lord Blit if they behave otherwise, the brethren may 
resume their allowance .’/ IJ ) 


Continued chastity is the condition precedent to enjoyment of the 
right. Any lapse from virtue imperils her right to her former maintenance. 
But whether she is then entitled to starving maintenance is a question 
upon which there have been divergent opinions. On .this subject there 
arc three possible views and each of them has found supporters. The 
first view is that with her unchastity her allowance should be reduced 
but not cancelled altogether. The second view is that it is forfeited al¬ 
together ; while the third view favours its suspension with the possibility 
of its resumption upon the widow reforming her ways. According to 
the latest view of the Bombay High Court, unchastity is a good ground 
for reducing maintenance to a starving allowance and may justify even its 
complete withdrawal/ 1 ^ But if the widow afterwards reforms and 


(7) Joytara v. Ram liari 10 C. 

(8) Savitri Bai v. Lux mi Bax, 2 B. 57.5 
(583) R B.; Gun Joshi v. Sagoona, i 
Borr. 404 (446). 

(g) S. 2, Hindu Widows Remarriage 
Act; Matungini v Ram Rutton, iq C 
289; Rasul v. Ram Sarun, 22 C 581; • 
Mahamed Umar v Man Kuar, 21 C W 
N. 906; Vithu v. Govinda, 22 B 321; Ran 
chap pa v Sanyambasxua, 24 B. 87; Muru 
gayi v. Viramakali, 1 M. 226 . 

(10) Har Saran v. Nando, 11 A. 330, 
Pharamdar v. Nandlal, ( 1889 ) A. W. N 


7>v, Kancjit v. Radka Rani, 20 A. 47b*, 
Gajadltar v. ivautirilla, 31 A. 161 (165). 
(n) Gajadhar v. Kaunsilla, 31 A. i6t 

(165)- 

(12) Narad, XTII-25, 26; cited in 
Dayabbag, XI-48. 

(13) Vnlu v Ganga, 7 B. 84; Vishnu 
v. Mangamma, 9 B 108; Bhikubai v. 
IJariba, 49 B. 459 (472), following Roma 
Nath v Rajontmom, 17 C. 674. 

(14) Bhimbai v. Mariba, 49 B. 459 
(472) following Sathyabhama v. Kesava- 
charya, 39 M. 658. 
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of the texts, Chandravarkar, J., said: “ The general rule to be gathered 
from these is that a Hindu wife cannot be absolutely abandoned by her 
husband. If she is leading an unchaste life, he is bound to keep her in 
the house under restraint and provide her with food and raiment just 
sufficient to support life: she is not entitled to any other right. If, how¬ 
ever, she repents, returns to purity and performs expiatory rites, she be¬ 
comes entitled to all conjugal and social rites unless her adultery was 
with a man of a lower caste, in which case after expiation, she can claim 
no more than bare maintenance and residence.This is one view, the 
other being that the widow’s right to maintenance is dependent upon her 
continence and if she turns unchaste, then her allowance mav lie 
resumed. *' s) The question whether a maintenance grant settled by the 
husband upon his wife on his death is resumable by reason of her subse¬ 
quent unchastity depends upon whether chastity is a condition precedent 
to its continuance. If it is, then the grant would be forfeited. But if it 
is not, then it cannot be resumed. Of course, such a term may be 
a part of the grant in which case the question is one of construction. So 
where the widow’s claim was compromised by her husband’s brother trans¬ 
ferring her some land for her maintenance it was held that the grant could 
not be resumed upon her unchastity, since if it were the intention it could 
have been so provided in the deed.* 1 ?* But according to the Madras 
view, such a term is implied in every grant for maintenance.* l8 ^ 

1122. Whatever may be the effect of unchastity upon the widow’s 
Pleadin of Un right to maintenance, there can be no doubt that 

chastity!* 1 * ° " he who raises that plea is bound to prove it by clear 

and cogent evidence, and not merely by evidence 
which points to a vague suspicion which might be easily fastened upon 
a young widow by interested and jealous relatives or neighbours, or such 
as is easy to arouse by idle gossip. In one case after the close of the 
plaintiff’s case the defendant had applied for leave to amend his pleading 
so as to raise the issue about the plaintiff’s unchastity which the defendant 
averred had just then come to their knowledge. The trial judge refused 
leave and the Privy Council upheld the refusal, the more so as the decree 
contained a Dum casta clause. 


1123. The same considerations weigh where the widow lives apart from 
Clause (5) her husband’s family. Ordinarily, she is entitled 

* ** ^ to choose her own residence. But she cannot live 

apart for the purpose of immorality . (ja) And where the family property 


(14) Par ami v. Mahadcvx, 34 B. 278 
(283) ; Honamma v. Timanabhat, 1 B. 
559; Roma Nath v. Rajonimoni, 17 C 
674; Kondajawi \. Murugammal, 19 M 
6; Nagaintnal v. Chokki, 3 Mys. L. J. 2<b6. 

(15) Vaju v. Ganga, 7 B. 84; Vishnu 
v. Mangamma, 9 II. 108; Muthannnal v. 
Kamakshy, 2 M. H. C. R. 337! Sinthayce 
v. Thanakapudayan, 4 M. H C. R. 183; 
Visalatchi v. Annasazcmy, 5 M. H. C. R 
150; Nagamma v. Virabhadra, 17 M 
392; Sattiyabhama v. Kcsavacharya, 39 
M. 658; Dcbi v. Doulta 39 A. 234; 
Laxmi Bai v. Vis Inna nath, 16 N. L. R. 
140 (151), 58 I. C. 860. 

(16) Parami v. Mohadevi, 34 B. 278, 


Bhupsingh v. Luchnian, 26 A. 321. 

(17) Bhupsingh v. Lachman, 26 A. 321 
(.3^5)- 

(,18! Satliyabhama v. Kcsavacharya, 19 
M. 658. 

(19) Dum casta vixerit, “so long as 
she shall remain chaste”: Saboo v. 
Aycshabai, 27 B 485 P. C. 

(20) Pirlhce Singh v. Raj K nicer, 20 
W. R. 21 P. C.; Narayan Rao \ Rama- 
bai, 3 B. 415 (421) ; Kazturbai v. Shnaji- 
ram, ib, p 372; contra 111 Rango \ Yaniu- 
nabai, ib, p. 44, dissented from; Parzati 
Bai v. Chatru, 13 Bom. L. R 1023: 
Mokhada v. Nundolall, 28 C. 278 (287); 
Siddessury v. Janardan, 29 C. 557. 
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is insufficient for separate maintenance the Court may insist upon her 
maintenance in the family in which in strict contemplation of Law it is 
her duty to reside/ - ”) So if she is a minor, her husband’s relations are 
her natural guardians and she should live with them. So again, if the 
husband had expressly directed her to be maintained in the family, she 
cannot claim separate maintenance without a just cause.Such cause 
might be furnished by the cruelty and ill-treatment to which she was 
subjected in her husband’s home or her own desire to end her days in a 
sacred place, or any other cause which the Court regards as valid and 
sufficient. 

Concubine’* Main- 1124 . The general principles here set out equally 

tenance. apply to a continuous concubine/ - **) and other females. 

97 . The amount of maintenance is liable to variation with 
Change of mainten- the change of circumstances of the family and 
* nce - the value of the estate. 

Synopsis. 

(1) Rate of Maintenance (1125). id) Case for Reduction (1127- 

(2) Case for I net ease in Rate 1128). 

(1126). (4) .Case for Suspension 

(1130). 

1125 . Analogous Law.—The amount of maintenance must natural¬ 
ly bear close relation to the income of the estate and the necessities of the 
claimant from time to time/ J4) It is consequently liable to be increased 
or decreased or discontinued altogether according to circumstances.< 2 5) 
Even where maintenance is awarded by a decree which contains no clause 
as it should, in favour of modification according to change of circums¬ 
tances, that condition is to be implied and it is competent to any party, 
to maintain a separate suit for its enhancement or reduction/') 

1126 . Case for Increase.—A case for increased maintenance may 
be justified not only on the ground that since the decree, the value of the 
estate had greatly increased, or apart from any such increase, there has 


(21) Rayhunada v Jtroco Kishoro, 1 Gangabai, ib. p. 632; Gopika Bai v 

M. (19 (Si) P Dottalraya, 24 B. 386 (392, 393) 

(22) Vyavastlia Oiandrika, 261, follow (25) Sreeram v. Puddorfioukhee 9 W 

cl in Multi v If jam, 13 B. 218 (220)- K. 152; Nubo Gopal v. A writ, 24 W. K. 

Ginanna v. Ronamma, 15 B. 236. 428; Gopika Bai v. Dattatrayd, 24 B. 386. 

(23) Panchapakesa v. Kanaka, 33 At Samar Chand v. Shanti, 96 I. C. 255 

L. J. 455, 42 I. C. 344 (1926) L. 539; Rental Ram v. Isri Bai, 

(24) Nttto Kidiore v. Jogendro, 5 I. A 93 I. C. 353; (1926) S. 135. 

SSI Devi Period v. Gumvanti, 22 (.'. 410, (1) Vijaya v. Sripathi, 8 M. 94; Ban- 

Ratnamala v. Kamakshya, 31 C. L. J. 35«. l>aru v. Vtjayamachi, 22 M. 175; Ruka- 
57 I. C. 9, Norhar v. Dtrgtvtlh, 2 A. 407, bai v. Ganda Bai, 1 A. 594; Mootilal v. 
Batsni v. Rupsmgh, 12 A. 558; Ramabai, Bai Kasi, 17 B. 45; Gopikabai v. Datta - 
v. Trimbak, 9 B. H. C. R. 283; Sazitri traya, 24 B. 386 (392); Laxmi Bat v. 
Bai v. Luximi Bai, 2 B, 573; Apaji v. Vishwanath 16 N. L. U 140; 58 I. C. 
860. 
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been a material increase in the cost of living which renders the money 
allowance insufficient to give the widow the means of maintenance suitable 
to her degree and the circumstances of the family.*-) 

1127. Case for Reduction.—To raise a case for reduction it is 
necessary to show that the value of the estate upon which maintenance 
was charged had been reduced not by any default of the holder or of those 
through whom he claims, but by the act of Clod and owing to circumstances 
beyond his control.* 2 3 ) 

1128. Such was the case of the widow who had sued her husband’s 
adopted son for possession of the estate, but settled her suit amicably 
by an agreement executed by the son to pay her Rs. 264 and 3 bish of 
paddy annually for her maintenance by assigning to her certain tenants 
of his zemindari from whom she was to recover the amount fixed for 
maintenance. One of the tenants who was to pay Rs. 84 and 3 bish of 
paddy absconded owing to his land having become unfit for cultivation by 
an inundation of salt water. The widow' thereupon sued the son to re¬ 
cover Rs. 84 and the 3 bish of paddy and also further arrears of main¬ 
tenance. It was found that the defendant’s zemindari had suffered as 
a whole from the same cause, impoverishing the defendant so that he was 
unable to pay Government Revenue and became deeply involved in debt. 
The Subordinate Judge considering the impoverished state of the estate 
reduced the allowance to Rs. 15 per mensem and this was upheld by the 
High Court who observed: “ Such decrees apportion maintenance always 
with reference to the circumstances of the parties, to the reasonable wants 
of the widow, and the extent of the property out of which the maintenance 
is to come. So long as the circumstances remain unaltered, the main¬ 
tenance of course will be paid at the rate agreed upon; but if by cir¬ 
cumstances not arising out of the default of the holder of the property 
the assets of it are greatly reduced, so that he can no longer be reasonably 
called upon to pay the amount of the maintenance fixed, I think it is 
open to the Court to reconsider the allowance and to readjust it to the 
altered circumstances.”* 4 ) 

1129. So where in a suit for the reduction of maintenance the Court 
found “ that the reduction of income was entirely due to the laches of 
the plaintiffs themselves, having been brought about by acts of fraud, 
undertaken with a view to defeat the defendant’s lawful claim,” the 
High Court threw out the suit for reduction holding that the plaintiff 
could not be permitted to take advantage of his own laches.* 5 ) A case 
for reduction must be founded upon circumstances anterior to the suit. 
The fact that the widow had made a vexatious claim is no ground for 
reducing maintenance by way of punishment.* 6 ) It would seem that the 


(2) Bangaru v. Vijayamacht, 22 M 
175; Bhuttacharjee v Puddontookhec, 0 
W. R. 1 S 2. 

(3) Greeschund v. Sumbhoo, 5 \V. P. 
9« (99) T. C. 

(4) Rajender v. Pul to Sootidry, 5 C. L. 

R. 18 (20); to the same effect Vijaya v. 

Sripathi, 8 M. 94; Subratnanian v. Vem- 


bammal, 14 M. L. J. 359; Ruka Bai v. 
Ganda Bai, 1 A. 594; Narhar Singh v 
Dirgnath, 2 A. 407. Rlunna v. Kabutta, 
(1881) A. \V. N. 12. 

(5) Munna v. Kubutra, (1881) A. YV. 
N. 12. 

(6) Nitto Kishorce v. Jogcndro, L. R. 
5 I. A. 55. 
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Court is loath to modify an allowance except upon a clear case calling 
for its interference. Tt will not act upon vague and indefinite assertions. (8 > 
So again there must he substantial grounds f or reduction. Any reduction 
in the family income will not justify reduction of maintenance. So where 
in a case the Court had awarded Rs. 25 per mensem for maintenance and 
Rs. 2-8 for residence out of an estate valued at Rs. 35,000 in which the 
widow’s husband’s share would have stood at Rs. 8.750; about Rs. 3,000 
of the estate was held in the Post Office Savings Rank which 

allowed 3}/ per cent, interest subsequently reduced, whereupon the plaintiff 
sued for a corresponding reduction. Rut the Court held that cause in¬ 
sufficient to modify the decree. (<l) In another case the G)urt refused to 
discriminate between the widow with a son and one without, holding 
that the question in each case was what was a reasonable sum to be 

awarded, due regard being had to all the circumstances of the case/ 10 ) 

Where maintenance is fixed by an instrument for life, it is a 

question of construction and intention whether it was fixed without 
advcitence to the increase or decrease necessitated by altered cir¬ 
cumstances/") 

1130. Case for Suspension.—So the widow’s right for maintenance 
may In. suspended if she has become possessed of sufficient means of her 
own. It was m held in a Mitakshara case in which she had been allowed 
maintenance from her husband’s coparceners who obtained his property by 
right ot survivorship Subsequently she inherited property worth at least 2 
lacs from her father, whereupon the Court dismissed her suit for arrears for 
maintenance holding that by common law the right to maintenance was 
one accruing from time to time according to the wants and exigencies 
of the widow/' 2 ' 

98. Debts clue from the family take precedence over the 
Priority of debt*. widow's claim for maintenance. 

Synopsis. 

(1) Print Uy oj J'amily Debts to Claim lor Maintenance (1131). 

1131 Analogous Law.—Maintenance has sometimes been loosely 
spoken of as a charge on the family assets /'^ Rut it is now settled that 
a mere claim to maintenance, though justifying a charge, does not of itself 
amount to a charge on the property from which maintenance is payable/'*) 


(K) Greeschund v Shumbhoo, 5 W. R. 
98; (gg) P. C. 

(9) Bhagiratlii Bai v. Ravji, (i8g6) B. 

P. J. 694. 

(10) Narahar Singh v Dir gnat h, 2 A. 
407. 

(xi) Subramanian v. Vembammal, ta 
M. L. J. 339 

(12) Ramazeati v. Maitjhari, 4 C L. J. 
74 (78) following Narayan Rao, v Rama 
Bai 3 B. 415 P. C.; Goki Bai v. Lakhmi- 
das, 14 B. 490. 

(13) Khakro v. Jhoomncklall, 13 W. R. 
263; Tarunginee v. Dzuarkanatlt, 20 W 


R. 196; Har Dayal v. Radhan, (1871) P. 
R. 7; Ilceralal v. Kaunsstlah, 2 Agra 42. 

(14) Ram Kunzear v. Ram Dai, 22 A. 
326; Bharat pure State v. Go pal Dei, 24 
A 160; Beer Chunder v. Raj Coomar, 9 
C. 537; Dtyamban y. Dlianak Kumari, 10 
C. W. N. 1074; Kuleda v. Jageshar, 27 
C 194; Mahalakshamma v. Venkatarath- 
namma 6 M. 83; Mutiah v. Virammal, xi 
M. 283 F. B., Bhagirathi v. Anantha, 17 
M. 268; Parvati v. Shrinivas, 22 Bom. L. 
R. no; 55 I. C. (B) 531; Daulat v. 
Champa, 55 L C. 28. See this question 
fully discussed in Gour’s Law of Trans¬ 
fer, (4th Ed.), pp. 652-660. 
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It, therefore, follows that if it is not charged by a contract or decree it might 
be defeated by an alienation made for family necessity and in the case of 
a trading firm in payment of its debts without reference to any necessity. (lS) 
And even as an unsecured claim, the debts of the family take precedence of 
maintenance * 1 ' 0 on the ground that such debts were equally binding upon 
herd' 7) Consequently, she cannot enforce her right to maintenan< e against 
a purchaser of the family property sold for such debts,* ,8 > even though 
he had noticed 1 ^ 


99. (i) The right to maintenance is a personal right and 

„ . cannot 1>e transferred. 

Maintenance a per- 

•onal right. ( 2 ) ^ right to maintenance cannot he 

attached in execution of a decree, though art cars of maintenance 
i na v he so attached or transferred. 


Synopsis. 

(1) Right of Maintenance, Person Entitled to Mainte- 

Personal (1132) nance (1133). 

(2) Transfer Where Third (3) Maintenance Right Non- 

transferable (1134). 

1132. Analogous Law.—The right to maintenance was at one time 
spoken of as a charge on the estate *-" 0 but it is now clear since the passing 
of the Transfer of Property Act, which has defined a charge for the first 
time,* Jl) that it is not so unless it is fixed and charged on a specific portion of 
the estate by contract or decreed -*- 0 Fven prior to the passing of the 
Transfer of Property Act it was held in several cases that maintenance mere¬ 
ly created a personal right and did not enure against a bona fide transferee 
without notice*-* 3 * though it could be enforced against one who took with 


(15) Ramlal v. Lakhmichand, i B. H 
C R. (App.) 51; Johurra v. Sree Copal. 
1 C. 470; Joykisto v. Nityanund, 3 C. 738, 
Bemola Mo Inin, 5 C. 792; Ram Par tab v. 
Fooli Bat, 20 B. 767; Bishahar v. Fateh 
Lai, 29 A. 176; Ragunathji v. Bank of 
Bombay, 34 B. 72; Morrison v. Verchyoele 
6 C W. N. 429. 

(16) Sham Lall v. Banna, 4 A. 29O 
(300) ; Gur Dyal v. Kaunsilla, 5 A. 367; 
Jayanti v. Alamclu, 27 M. 45. 

(17) Adhiranee v. Shona Molec, 1 C. 
.165; Natchiarammal v. Gopalkrtshtia, s 
M. 126; Jaganti v. Alamelu, 27 M. 45; 
Jayanti v. Mangamma, 25 M. 45; Jamna- 
bai v. Nanabhai, 12 Bom. L. R. 1075. 

(18) Adhiranee v. Shona Alalee, 1 C 
365; Johurra v. Sree Copal, ib, p. 470, 
Soorja Koer v. Nath Baksh Singh, 11 0. 
102; Lakshman v. Saiyabhambai, 2 B. 494; 
Balsukhram v. Lallubhai, 7 B. 282, 
Natchiarammal v. Gopalakrishna, 2 M. 


126; Venkatamnml v Audyappa, 6 M. 
130; Ranianadan v Ramjammal, 12 M 
260 F. B.; ShamLal v. Banna, 4 A. 269 
(299) F. B.; Jatnna v. Maihul, 2 A. 315; 
Gur Dyal v. Kaunsilla, 5 A. 367. 

(19) Daulat v. Champa, 55 1. C 28 

(20) Ilecralal v. Kausillah, 2 Agra 42: 
Ramchandra v. Savitrtbai, 4 B. H. C. R. 
(A. C.) 73. 

(21) Tarungince v. Dezoar Kanath, 20 
YV. K 196. 

(22) Coomara v Vcnkatasioara, 5 M. 
H. C 11 . 405; Subramania v. Kaliani, 7 
M. H, C. R. 226. 

(23) Mutuszeamy v Vemataneara, 12 
AT. I. A. 203; Lakshman v. Sarasvatibai 
12 B. H. C. R. 69; Anund Moyce v. 
Gopal Munder (1864) \V. R 310; Bhaga- 
bati v. Kauai Lall, 17 W. R. 433 note: 
Jugger Nath v. Odhtranee, 20 W. R. 120 
Adhiranee v. Shona Malee, 1 C. 365 . 
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notice/ 2 -*) The correct view and one which accords with the statutory 
law must he, that maintenance as such merely creates a personal right 
which might be secured by a charge but till it is so secured, it is no more 
than a claim enforceable in any of the ways open to an unsecured creditor 
and as such subject to all the provisions of the Transfer of Property Act 
regarding a claim against a transferee with notice of the claim and of 
the fact that a transfer made to defeat or defraud a person of 
his rights* 2 *) but not otherwise. In other words, apart from fraud, such 
a claim does not avail against a bom fide transferee for value, even 
though he had notice of the claim/') On the other hand, it would be 
enforceable against a volunteer without notice/-*) 

1133. The law is now embodied in S. 39 of the Transfer of Property 
Transfer Where Act* a) in the following words: (a) Where a third 

Third Person is En- jjerson, (b) has a right to receive maintenance, 
titled to Maintenance. or a provision for advancement or marriage, 

( d) from the profits of immoveable property, and such property is trans¬ 
ferred with the intention of defeating such right, (e) the right may be 
enforced against the transferee, (/) if he has notice, (g) of such intention 
or if the transfer is gratuitous, ( h ) but not against a transferee for 
consideration, (i) and without notice of the right, nor against such pro¬ 
perty in his hands. 

1134. Maintenance Right Untransferable.—The right of a widow to 
maintenance and residence is a personal right, and is, as such from its 
very nature untransferable*-*) for the husband’s or heir's duty of mantain- 
ing the wife or the widow is one which he cannot owe to another/*) But 
though this is true of a right/ 6 ) the arrears of maintenance may be trans¬ 
ferred/?) attached and sold as soon as they become debts, i.e., are ascer¬ 
tained and fixed (8) but not till then/ g) 


100. A person cannot defeat the right of his wife or 
Maintenance can- witlow to maintenance by -disposing of hi:, 
not be defeated by entire property by gift or devise, and if he 
cift or device. does so, she has the right to enforce her claim 

against the donee or devisee as the case may be. 


(24) Gcluck Chundcr v. Obilia, 25 W 
R. 100 

(25) S 53 Transfer of Property Act, 
Bharat pur State v Gopal Pei, 24 A. 160; 
Beharilalji (Sim) v Ratbat, 23 it. 342 

(1) Ram Rumour \. Ram Dai, 22 A 
326, Beer thunder \ Raj Coomar, 9 c, 
435: S'eerja v. Koer Nath Buksh Singh 
n C 102; Bank Rai v. Bilasc (1877) P 
K. 14 

(2) Jarnna v. Maihul, 2 A. 315. 

(3) For the meaning of which see 
Gour’s Law of Transfer (4th Ed) 641- 
649; 652-661. 

(4) Narbada v. Mahadce, 5 B. 99 
(103, 104); /Umapurni v. Swaminatha, 34 
M. 7; Subraya v. Krishna, 46 M. 659 
F. B.; Tara Sundari v. Saroda Charan, 
12 C. L. J. 146: contra in Asad Ali v 
Haidar Ali, 12 C. L. J. 130. 


(5) Rhyrub Chundcr v Nubo Chunder, 

5 W R in; Annapurm v. Swaminathan, 

6 1 * . (M ) 439; Narbada v Mahadee, 
5 B 9 (104;; See the subject fnrlher 
discussed in 1 Gour’s Law of Transfer 
(4th Ed ) 223. 

(6) S 60 (») C P. 

(7) Endori v. Venkata Chainula, 33 

M, 80. 

(8) Rajarav _ v. Nanarav, 11 B. 528 
(533) contra Gulab Kuar v. Bansihar, 15 
A. 371. 

(9) Ramdbai v. Ganesli (1876) B. P. 
J 188; Tuffasul Hoosein v. Raghunath, 

7 B. L R 187; Bhyrub Chunder v. 
Nubo Chundcr 5 W R. in; Kashee 
Shuree v. Ganesh Chunder, 6 W. R. (M 
P. ) 64; Hoymobutty v. Keroona, 8 W. 

R. 41. 
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Synopsis. 

(1) Effect of Gratuitous (2) Transfer in Fraud of Main- 
Transfer on Right to tcnancc Right (1136), 

Maintenance (1135). (3) Transfer Pendente Lite 

(1137). 

1135. Analogous Law.—This section merely carries the provi¬ 
sions of S. 39 of the Transfer of Property Act a step further in that 
it protects a right though it may not be ascertained and its amount made 
payable from the profits of immoveable property, "and whether the right 
is enforced against a transferee ” or a “ devisee.” Put in other respects 
this rule must be regarded as merely supplementary to that enacted hi 
the Transfer of Property Act though S. 39 of that Act does not as such 
affect any rule of Hindu Law. 

1136. Transfer in Fraud of Maintenance.—S. 39 of the Transfer of 
Property Act protects maintenance receivable from the profits of im¬ 
moveable property against fraudulent and gratuitous transfers. Put there 
may be cases when that right might be defeated without am redress being 
available under that section. Such a case may, for instance, arise where 
the husband executes a Will devising all his property to another thereby de¬ 
feating his widow’s claim to maintenance. Such was the case of a husband 
who owned a house in Bombay which was his self-acquired property, 
By an agreement dated 3rd April 1879 he had agreed to give his third 
wife a room therein to live and settled on her a monthly allowance of 
Us. 7 whereupon she executed a release of even date in favour of her 
husband renouncing all claim upon his property. On the 17th July 1879, 
following, he gifted the same house to his undivided sons by his 
first and second wives. Two months later he died, whereupon the plaintiff 
sued her stepsons for the enforcement of her maintenance grant. The 
defendants contested the suit on the ground that their father was at 
liberty to give away his self-acquired property. It was held that the 
release was ineffectual to deprive the plaintiff of her right to maintenance 
which her husband could not defeat by any alienation or will without 
reserving sufficient property for her maintenance. “ Hither the gift was 
abortive for want of an essential provision, or it passed, along with the 
right of the donor, the obligation that he was bound to satisfy. Tn the 
one case as well as in the other, the sons as donees are liable. The 
widow’s claim ranks next to the family debts.* 9) This was the case of 
a gift inter vivos but in a later case, it was pointed out that the result 
would have been no different if the alienation had been by a will. As 
Sir Lawrence Jenkins, C. J., observed in another case: ‘‘If it was his 
self-acquired property he could dispose of it by his will but not so as to 
override his widow’s claim to maintenance.”* 9 10 ^ 

1137. A transfer made during the pendency of a suit in which a 

charge on specific property is claimed, is of course, 

Transfer Pendente subject to the doctrine of lis pendens enunciated in 
*' S. 52 of the Transfer of Property Act. (,l) 

(9) Narbadi v. Mahadco, 5 13. 99 (108, (11) Dose Thimmamma v. Krishna 

109), Ramehurn v. Jusooda, 2 Agra; i.u 29 M. 508 following Hasayat Hoosain »•. 

(10) Krishna Rao v W1aywr.11! Rc-t, 2 Dooli Chund, 4 C. 402 (409) P. C. 
Horn. L. R. 1082. 
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101. The right of maintenance or residence may be 
Right when enfor- enforced against all transferees and devisees 
ceabie against trans. of the property liable to the claim except a 
bona fide transferee for valuable consideration 
paid for a purpose binding upon the claimant, or one without 
notice of the right. 


Illustrations 

A, a Hindu transfers Sultanpur to his sistcr-in-law P, in lieu of her claim 
against him for maintenance in virtue of his having become entitle.! to her deceased 
husband’s property, and agrees with her that, if she is disjiossessed of Sultanpur, A 
will transfer to her an equal area out of such of several other specified villages in 
his possession as she may elect A sells the specified villages to C, who buys in 
good faith, without notice of the agieemcnt B is dispossessed of Sultanpur. She 
has no claim on the villages tiansferrcd to C. 

Synopsis. 

(1) Nature of the Right to (2) Claim Against Transferee 
Maintenance (1138). (1139).' 

1138. Analogous Law.—S. 39 of the Transfer of Property Act 
which protects the right of maintenance against certain transfers does 
not by reason of the saving clause, enacted in S. 2 (d) affect the rule of 
Hindu Law, though it covers some of the ground of that law relating to 
maintenance. The right of maintenance and residence against transferees 
of the husband or of the heir has now hecome crystallized into the follow¬ 
ing rules:— 

(1) That such right is not a charge upon the estate though it may 
properly tie charged thereon. 

(2) That no transfer or devise can be made with intent to defeat that 
right. Even the husband cannot transfer or devise his self-acquired pro¬ 
perty in fraud of his widow’s right of maintenance, though it be to his 
own sons. 

(3) That even without such intention, the right cannot be defeated 
by any transfer made to a transferee without consideration, or to one with 
notice of the right. 

(4) That the right may, however, be lost by a transfer made for 
legal necessity or for a purpose binding upon the family in which case the 
question of notice is immaterial. Even a transferee who takes with a 
notice of the claim would hold it free from it. 

(5) That where the property is limited, the transferee is bound to 
enquire whether there is any claim for maintenance or residence on it, and his 
failure to do so would be tantamount to notice within the meaning of S. 
3 of the Transfer of Property Act and of the Trusts Act, 
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(6) That as regards residence, if she was living in the family dwelling 
house at the time of her husband’s death, then she cannot be ejected 
therefrom by a transferee with or without notice, unless it is sold for a 
purpose binding upon her, or the purchaser provides for her another 
residence. 

S. 39 of the Transfer of Property Act deals only with the first case< IJ ) 
and that only upon a transfer. As the Act is not concerned with 
testamentary disposition of property, it docs not state the effect of a devise, 
and even as regards transfer, it only protects the right of maintenance 
from which the right of residence is distinct. 

1139. Widow’s Claim Against Transferee.—Tt is settled that the 
widow's claim for maintenance and residence in the family house may be 
enforced not only against the heir but equally against a donee or devisee. 
It may, in fact, be enforced against all transferees with or without 
consideration except a transferee with notice of her claim and not even 
against him, if he is a purchaser for a family necessity/ 1 ’> Assuming, 
however, that he is not such a purchaser, the question then arises when is 
the transferee deemed to have such notice. From the trend of decided 
cases it is apparent that the notice spoken of in this connection is such 
notice as is defined in the Transfer of Property Act (,4) and the Trusts 
Act/ is) Accordingly it has been held that where the transferee purchases 
out of an ample estate there is no need for him to enquire. Rut if he 
purchases out of a small and insufficient estate, it is his duty to enquire 
from what property the widow is receiving her maintenance It* he fails to so 
enquire and purchases the estate he will be deemed to have had notice of 
the fact which he could have ascertained by enquiry/ 16 ) 

102. Maintenance is payable out of and ma> Ik* charged 
on any property of the pei son personally liable 
tenanc** for m * in " ^ or it• otherwise it may lx charged on and is 
payable out of the joint family or inherited 
property according to the nature of the right. 

Synopsis. 

(1) Charyc for Maintenance, (2) Maintenance Grants, Dura- 
Nature and Extent of turn of (1143). 

(1140-1142). 

1140. Analogous Law.—The question to what extent, if at all, 
maintenance is a charge on the estate, has been often considered and by 
no means satisfactorily decided in several cases. Prior to the passing of the 
Transfer of Property Act, the word “ charge ” was a loose expression used 
to convey not only a definite incumbrance but a fund out of which a claim 


(12) Yamuna Bat v. Nanabai, 12 Bom 56 I. C. 198; Bhagat Ram v. Sahib Devi, 
L. R. 1075 (1077, 1078). See Author’s 3 L. 55. 

comments in his Law of Transfer, Vol. (14) S. 3 of Act IV of 1882. 

I, § 637. (15) S. 3 of Act II of 1882 

(13) Suriyanarayana v. Balasubra na- (16) Lakshman v. Satyabhamabai, 2 B. 
nt'o, 43 M. 635; Asa Debt v. Bashi Rai,i 494. 
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is payable. Hindu Law does not discriminate between these two notions of 
a charge. 07 ' Rut the f;ct that it provides for maintenance of disquali¬ 
fied heirs and others out of the property has naturally led to the view 
that maintenance must he a charge upon the estate. And this view was 
enunciated in several cases 08 ' though the contrary was equally main¬ 
tained in others. 0 ”' In 1882. the Transfer of Property Act, for the fir;t 
time formulated a definition of the term “ charge ” as akin to mortgage 
and though even the Privy Council has since spoken of the maintenance 
of a mother as a " charge upon the whole estate,” 0 ”' still it is clear 
from the context that what their Lordships implied by that expression 
is no more than that it was a burden upon the estate as against the sons 
and not a charge in the statutory sense of the term. Such a claim is, to 
use the language of the Madras High Court, no more than "a mere 
equity to a provision, 1 ’ 01 ' and whether it is an equitable charge or not, 
the fact remains that in its effect it does not possess all the attributes 
of a charge as described in the Transfer of Property Act. And even as 
a debt it has no precedence over other debts of the family. 0 ’ 2 ' 

1141. This is conceded in the very cases in which maintenance is 
held to constitute a charge upon the inheritance. Tn 1877 Sir Raymond 
West had to consider the nature of the burden created by maintenance 
upon the estate, and upon a review’ of the texts and earlier cases, laid down, 
that such a claim did not o|>eralc as a charge upon the inheritance unless 
it was reduced to certainty by a legal transaction, 03 ' and that it was not a 
burden on the estate in the hands of a purchaser with or without notice 
for a consideration binding upon the family. 04 ' Ilut in another case, 
Westropp, C. J., held past and future maintenance to be a charge on her 
husband’s estate in possession of her step-sons ° s ' The nature of the 
widow’s right of residence in the family dwelling house was the subject 
of consideration hv a Full P>ench of the Madras High Court in 1888 
when Mutusami Ayyar, J., again, reviewed all the cases from which he 
concluded that until 1877, the mother’s maintenance was considered to be 
a charge an ancestral property. 0 ' But in its nature the charge was indefi¬ 
nite in its scope, and, as in the case of a male coparcener, it was a mere right 
to carve a specific and individual properly out of a general fund which is the 
common “ property of the joint family.” Referring then to the right of 
residence he said: “ As to the mother’s right of residence in the family 
house, it is a right inherent in her and an incident of her status as 
mother, and the son cannot arbitrarily eject her from it. There is no 
indefiniteness as to the specific property to which it is referable ” and as the 


(17) Sec ihc authorities set out and 
discussed per Westropp, C. J, in T.aksh- 
tnan v. Satyabhamahai, 2 1}. 494 (503) 

(18) Ramai handra v Savitribni, 2 Agra 
42; Lakshman v, Sarasvatibai. 12 B. II 
C. R. 60 (71) ; Golab Kon wear v Col¬ 
lector, 4 M. I A 246, explained in 
Lakshman v Sarnwatibai. 12 B. H C_ 
R. 69; Guga v. Administrator-General, 2 
I. J. (N. S.) 124. 

(19) Nistarmi v. Makhan Lai, 9 B. L. 
R. 27; Mangala v. Dina Nath, 4 B. L. R. 
(O. C.) 27, following J'rankoomear \. 
Devkoomear, 1 Borr. 404; Bfuigabati v. 


Kanailal, 8 B. L. R. 225 

(20) Ilentangini v. Kedarnath, 16 C. 758 

(7G6) p. r. 

(21) Laklio v. Lachman, 94 I. C. i8ir, 
(1926) L 241. 

(22) Kalpayathaclii v. Ganpathi, 3 M. 
184 (191). 

(23) Lakshman v. Satyabhanwbni, 2 B. 
494 (52i). 

(24) Lakshman v. Satyabhamabai, 2 B. 
494- 

(25) Narbada Bai v. Mahadee, 5 B. 99 
(1) Ramanodan v Rangammal, 12 M, 

260 (271). 
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residence of Hindu females in family houses is a fact well known in this 
country, a purchaser was held not entitled to eject her. unless he showed 
that the sale bound that interest. The reason for distinction between a 
jus in re over general funds and a charge on a specific part of that fund, 
did not extend to the right of residence in the family house, air' it was 
therefore held with special reference to the mode in which the theory of 
a charge in the nature of an existing proprietary right was developed, 
that the cquitv of a purchaser for value did not extend to the mother’s 
right of residence in specific property', viz , the family' house, unless the 
sale was binding on her.”!’* 

1142. Hut this is an uncertain fact and whatever may he the widow's 
right of residence, it does not solve the real difficulty. Ts the right to 
maintenance a charge on the general estate? Tf so it must he subject to 
all its incidents as now defined in the Transfer of Property Act. If it 
is not a charge in this sense, hut is a charge in some other and more 
limited sense, then that term will have to be again defined and its inci¬ 
dents set out with specific reference to its meaning in this connection. For 
the present it will suffice to state that maintenance is not a charge on the 
inheritance within the meaning of the Transfer of Property Act, inasmuch 
as it is not secured thereon bv any r rule of Hindu Taw so as to have the 
same effect as a mortgage/- 2 * Hut it is a right which is a fit one to be charg¬ 
ed upon the estate, inasmuch as it is a right which is a good substitute for 
ownership and is in fact closely allied thereto. And it has been held that 
when it is so charged it would take precedence of other charges/-’* except 
for a claim which is paramount thereto/-** As such where it is speci¬ 
fically charged on some property' it is necessarily payable thereout; but 
on that property being exhausted the charge holder is entitled to execute 
her decree against the other properties of the judgment-debtor, provided 
they are otherwise liable for maintenance, without obtaining a supple¬ 
mentary decree as provided in Or. XXXIV, R. 6 of the Code of Civil 
Procedure <s) 

1143. Maintenance Grants.—The question whether a maintenance 

grant enures for the life of the grantee, or of the grantor or for ever, 
depends upon the nature of the right and claim, the character of the 
estate, the sex of the grantee and the terms and incidents of the grant. A 
grant by a male to a female relation is presumably' held to be a grant only 
for her maintenance and as such terminable with her life/ 6 * But where 
the grantee is a male, the fact that the grant purports to be and is ex¬ 
pressly declared to be for maintenance does not carry with it any limi¬ 
tation. Such a grant may be perpetual or precarious. It depends upon 

its terms. The fact that the grantor is the holder of an impartible 

estate does not limit his right to carve out maintenance grants enuring 

(1) Ramanadan v. Ram/ammal, 12 M ].. K no: 55 1 C. 531; Daulat v. Champa, 

260 (27 2) V. 13 ‘ 55 I C. 38/ 

(2) Shamlal v Ihvnea, 14 A 2</i; Rain- (3) Sumamndaram v Vnnamalai, 
kunmar \. Rum Data, 22 A. 32(1; Bharat- (1920) M. \V N. 45S 

pur State y. Copal Dei, 24 A. ifx) (163); (4) . Isa Debi v. Basbi Ram, 56 I. C. 

lagamhari v. Dhan Kumari, 10 C \Y N 198. 

*074; F enkatanimal v Audyappa M. 130 (5) .Via Shachari v. Ram Kishori, 2 

Ramanadan v. Ranyammal , 12 ,\f 260 Pat. 796. 

<271, 272) F. 13.; Jayanti v. Alamelu, 27 (6) Sorabjit v. lndrajit, 2 A. L. J. 720: 

45 (49). Parrali v. Shriniras, 22 Bom Kasho Prasad v Madha Prasad, 3 Pat. 

880. 


H. C.-3 7 
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beyond hi: own lifetime. Such is the Babuana grant which is a grant 
for maint. nance of the grantee and his family descendible to his male 
descendants/?) with the reversionary right in the grantor on failure of 
heirs.An agreement In a person to pay certain allowance for the 
maintenance of his son-in-law is valid and creates a liability in the nature 
of a debt which may be recovered out of the estate in possession of his 
son and grandson/ 0 ^ 

103. A person entitled to maintenance may sue for u 
declaration of his right, and combine there- 

Suit for mainten- w ith a c ] a j ni for past and future mainten¬ 
ance. with or without a charge to be created 
on any property liable to the claim. 

Synopsis. 

(1) Scope of Suits for Mainten - (7) Defence to a Suit for Main- 

ancc (1144). tenonce (1150). 

(2) Cause of Action (1145). (8) Defiance of Restrictions Ini- 

(3) Limitation (1146). posed by Husband (1151). 

(4) Provision for Maintenance <'9) Possession of Assets (1152). 

(1147). (10) Measure of Maintenance 

(5) Recovery of Arrears (1148). (1153-1155). 

( 6 ) Rate of Arrears (1149). (11) Charge of Maintenance 

(1156). 

1144. Analogous Law.—It being settled that a right to maintenance 
as such, creates no charge on any specific property, it follows that a per¬ 
son entitled to maintenance may or may not sue only for maintenance, 
since he may also claim that any sum decreed on that account shall be secur¬ 
ed by a charge declared on a specified property out of which it is legally pay¬ 
able. As such a right must depend upon the nature of the estate and the 
claimant’s right thereto, the decision of the question must depend upon 
the nature of the relationship of the plaintiff to the party sued. For 
instance, the right of the wife to maintenance against the husband stands 
on a different footing to the claim of his widow against his heirs. And 
similarly the right of a disqualified heir is to be distinguished from that 
of the junior member of the family ot the holder of impartible property. 
In the case of the wife suing for maintenance, the question that arises is 
whether she has made out a case for maintenance at all and at any rate, 
for a separate maintenance. If she has, then the Court has to consider 
the further question whether the demands of justice require that her 
claim should be further protected by a charge on her husband’s estate. So 
far as this rule is concerned, it is intended to set out the nature of the 
claim that is possible in law. The plaintiff may sue for arrears of main¬ 
tenance in which case the Court may have to ascertain the rate at which 
it should be allowed. Consequently in a case where this has not been pre¬ 
viously agreed upon, the proper course would seem to be one for the 

(7) Durgadut v. Rameshwar, 36 C. 943 1158. 

P. C. (9) Madhusudan v. Ram]i, 5 Pat. L. J. 

(8) Ramchandra v. Mulnvan, 33 C. 516; 57 I. C. 341. 
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settlement of the right and a decree charging the sum decreed for past 
and future maintenance upon the estate. A mere personal decree for 
maintenance does not create a charge< 10 > and is subject to all the un¬ 
certainties of such a decree. From the fact that maintenance is regarded 
as arising out of a subordinate co-ownership in the estate, it is eminently 
a case in which the Court will charge the estate unless some vety strong 
reasons appear to the contrary. 

1145. Cause of Action.—A suit for maintenance by the wife against 
the husband will not lie in the absence of any allegation that the husband 
has refused or has ceased to maintain her.<"> Tn any case the plaintiff 
must have no means for her maintenance. So where the plaintiff sued 
for maintenance and it appeared that she was then in possession of funds 
belonging to her husband’s family estate sufficient to maintain her for 
five years, the Court threw out her suit on the ground that no cause 
of action had accrued to her inasmuch as the Court could not decree a 
claim in anticipation of her wants. t,j) It has sometimes been said that 
there is no cause of action for maintenance unless there is a demand and 
refusal but maintenance cannot be refused on that account.At any 
rate, the mere withholding of maintenance is sufficient and it amounts to 
a refusal.<*■»> This question was considered by the Privy Council in a case 
in which the plaintiff’s failure to prove a wrongful withholding was argued 
as disentitling the plaintiff to maintain a suit but their Lordships negatived 
the contention, holding that “ if the defendant had been misled into the 
belief that the claim for maintenance was abandoned and had in con¬ 
sequence not set aside any portion of his annual income to meet such a 
claim, he would have had a good defence to the present action. But, 
without some such ground of defence, it is impossible to hold that the 
younger brothers of the defendant had forfeited an undoubted right 
merely because they were, in the first instance, advised to institute a 
wrong suit and did not claim their maintenance, as it fell due. ,,(, s> In 
other words, apart from any surprise or prejudice to the defendant, the 
mere failure of the plaintiff to prove a refusal or withholding does not 
imperil his suit. 

1146. But since the denial of a right is a starting point for limita- 

Limi tation tion (,6) it is necessary that it should be stated by 

* tm * the plaintiff, at least in answer to the plea of limi¬ 

tation. since it is an established rule that when the defendant pleads 
limitation to a suit it lies on the plaintiff to show that it is in time. If 
therefore, in such a case the plaintiff fails to prove the defendant’s denial 
within 12 years, then his suit would be barred by time. (, ?> On the other 


(10) Brinda y Radhica, ii C. 492. 

(11) Punnabibi v. Radhakissan, 31 
476 

(12) Dattatraya v. Rakhamabai, 33 B 
5°. 

<n) Jivi v. Ramji, 3 B. 207; Naraviw- 
rao v Ramabai, 3 B. 415 (421) P. C. in 
which the point was disposed of even oi. 
the assumption that refusal was neces¬ 
sary, Ambabai v. Ramchandra (1895) B, 
P. J. 44; Parzvati Bai v. Chhatru, 36 B. 
•3i I Bangu Bai v. Subaj, 36 B. 383. 


(14) Narayan Rao v. Ramabai, 3 B. 
415 (421) P. C. contra in Mottlal v. Kashi, 
17 B. 45 overruled in Yarlagadda v 
Yarlagadda, 24 M. 147 (156) P. C. 

(15) Yarlagadda v. Yarlagadda, 24 M. 
147 (157) P- c. 

(16) Art. 129, Limitation Act. 

(17) As to the law under the Limita¬ 
tion Act, XIV of 1852 and IX of 1871, 
see Jivi v. Ramji, 3 B. 207 (209) ; Chhag- 
anlal v. Bapubhai 5 B. 68. 
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hand the defendant mav show that he had denied the right more than 
12 rears before suit which would suffice to defeat the claim otherwise 
maintainable. 

1147. Provisions for Maintenance.—Tn a suit for maintenance the 
cause of action mav arise under the common law or under a contract or 
provision of a Will Tt is the duty of the plaintiff to state in what right 
he claims to maintain the suit. A widow with a right of maintenance 
reserved under a Will, is entitled to contest its factum Under S. 50 of 
the Probate and Administration Act* 1 ** the amount of maintenance fixed 
hv the husband testator himself, if not a nominal amount, and not fixed 
contrary to any provision of Hindu T.aw. cannot he varied bv the Court 
Put a widow cannot he deprived of her right of maintenance by any pro¬ 
vision in the Will denying her right or excluding her bv devising the 
property to another Put the husband is entitled to provide for reason¬ 
able restrictions as to her residence which she is bound to obey unless 
she has “ just cause ” to the contrary So where the testator had devised 
a monthly allowance of Rs. 125 to his widow on condition that she lived 
in his houses " at Madhupur or Penares ” and it appeared that the house 
at Madhupur was unfit for human habitation, while his house at Penares 
was in the occupation of his concubines, the Court held it to be a just 
cause on the part of the wife for not complying with that provision of 
the will and as her residence elsewhere necessitated a larger expenditure, 
it raised the testamentary allowance of Rs. 125 to Rs. 520. making it a 
charge on the estate ( ,o) Tn another case the widow of a predeceased 
son was awarded maintenance of Rs. 140 per mensem payable by the 
father and son belonging to a trading family who possessed an estate 
worth 4 lacs and made an annual income of Rs. 12.000/ 30 * 

Where a charge is created by agreement or Will, the plaintiff may 
sue to enforce the charge or abandon it and sue merely for a money 
decree. 

1148. Recovery of Arrears.—Tt is not in the discretion of the Court 
to refuse arrears as it is a legal right and the only discretion it possesses 
is in fixing the amount Tt may be recovered for any period not 
exceeding 12 years/-”* In a suit for arrears there is no necessity, though 
it is advisable, to prove the withholding of the amount Put a formal 
demand and refusal need not be proved, and the failure to prove the 
withholding or refusal is of itself no ground for refusal to decree the 
claim (Jl) unless the defendants can plead and prove surprise or prejudice. 


(18) Briitda v Radhica, u C. 492 
(494)- 

(19) Promotho v Nayendra Bala, K 
C I.. J 4X9 (408. 4Q9) , 12 C. W N 808 

(20) Pushpa x. Raghaviah, 75 M. T.. J 
95; 2J 1. (' 413 

(21) hakshmiamma v. Subhammal, 
(1893) B P J. 387; Ambabai v. Ram- 
chandra. (1895) B P J. 44; Ptrthec 
Sinyli v. Raj Kocr, 20 W. R 21 P. C 
affirming 2 N W. P H.C R 170; Penko- 
padhyaya v. Ka-eari, 2 M H C R. 36. 
Sint hay ce v Thanakaudapyan, 4 M. H 
C. R. 183; contra Karbasappa v. Kallava, 
43 B. 66. The general remarks were 


obiter, as ihc decree «»f Ihe lower Court 
awarding arrears for 6 years at Rs. 75 
per cent was maintained. 

(22) Art 128, Limitation Act; Penko- 
Padhyaya v Kayari, 2 At H ('. K. 36; 
Sub ra mania \ Kaliaui. 7 M H C R 226; 
Jiz-i v Rain/i, 3 B. 207; Narbadabai v 
Mahadeo, 5 B 99 

(23) Par-eati v. Chatru. 36 B 131; Kar¬ 
basappa v Kallava, 43 B 66: Bholi v 
Chtmm, (1919) P- R. 147; 55 I C. 2 . 
Siibramania v Muthammal. 21 M. L. J 
482; 9 T C\ 614; Raugathai v. Nelli, 21 
M I- J 706; 10 I C. no. 
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as that if they had known of the demand they would have made provision 
for its payment* 44 ' and that from the absence of demand, they had reason 
to believe that the right had been waived or abandoned as where the. 
widow was living with her well-to-do father out of her husband’s family 
and did not make any demand for a considerable period/-’'*' llut where 
in such a case the plaintiff who had lived with her father-in-law for 
several years hut demanded maintenance only 5 years before suit but 
claimed it for 6 years, the Court allowed it for only 3 years on the ground 
that she had been living with her father ami had rot made any demand 
before 3 years/ 1 ' Adverting to this case the 1’rivy Council said: “ In 
that case the learned Judges of the High Court of l’ombay admitted that 
a withholding of maintenance might be proved otherwise than by a 
demand or refusal, and if they intended moreover to decide that non¬ 
payment of maintenance when due, does not constitute prima I uric proof 
of such withholding, their Lordships are unable to agree with the deci¬ 
sion.’^-' A widow cannot release her claim to tuture maintenance/ 3 ' 
At any rate he who relies upon such release must prove its execution in 
the same circumstances as would bind a minor. Hut a woman may waive 
her claim to arrears of maintenance and a defendant pleading such waiver 
must show not only that the plaintiff had agreed to waive her right but also 
ih.it she had led the defendant to believe as a reasonable man that she would 
not claim arrears/ 4 ' Waiver of right to maintenance cannot be inferred 
from separate residence. There must be justifiable grounds for the 
defendant’s belief that the plaintiff had abandoned her right to have 
maintenance, and the defendant must in consequence have not set aside 
any portion of the income to meet such claim/ 5 ' The removal of the 
widow from the husband’s home by her relations is not by itself sufficient 
to establish waiver/'*' 

1149. Ordinarily, the Court should allow arrears at the same r.ite 
as future maintenance/ 7 ' Hut it is not an inflexible rule and the Court 
has discretion to decree her claim according to her wants and exigencies/ 8 ' 
If the widow has supported herself m the past without incurring any 
debt then there is no occasion to grant maintenance, “ since the right of 
a widow to maintenance is one occurring from lime to time according to 
her wants and exigencies.” 1 "' Hut upon this point the Couits are at 
variance, since the Madras Court upholds the widow’s right to mainten- 


(24) Afalhkariuna v IHtrya Prasad, 17 

M ,*02, O A. } arlayadda \ ) arlayadda. 

24 M 147 P. C ; Subrainania v Mutli- 
ainnia, 21 M. L. J. 482; 9 h C U14; 
Parvattbai v Cliatru. 46 It ijl- 

(25) Seshantnia v Subharayudu, 18 M 

404 

(1) Molilal v. Ka'hi. 17 B. 45 

(2) Yarlayadda v. Yarlayadda, 24 M 
147 (155. iS()) I’ C „ J ,, „ 

(4) Phyrub v Nit bo thunder, 5 \\ Iv¬ 
in ; Narbada \. Mahadeo, 5 B. 99 (104); 
Ganyabai v. Knshnaji, (1879) B. P. J. 2; 
■ Innapitrni v. Szoaminathan, 0 I. L. (M.) 
449. 


(l) Subrainania v Mulltaiiinial. 21 \r 
L J. 482, q I. C. f> 14; Mamkka v Snuba- 
ytammal, 27 M L J. 291, 25 I. 897. 

(5) Pushpavah, \. Rayhaitah, 15 M L 
J 951 -4 I L 414 - 

(6) Ranyathai v. Nelli, ^1 ^f I . J 70(1, 
10 f no; Subrainania v Miithamnnil, 
21 M L. J. 482, 8 I. C 614. 

(7) Rayhubans v Phayxeant, 21 -\ iHj 
Karbasappa v. Kallara. 4.1 J1 824 

(8) Ranyu \. Sinhan. 30 B 484; 
Karbasappa v. Kallara. 4.1 it 96 

(9) Narayan Rao \ Ramabai. 4 It 
415 P. C.; Rangubai v Subaji, 30 B, 
383. 



582 


THE HINDU CODE 


[S.103. 


ance by reason of her interest in land* ,o) while the Calcutta and Bombay 
Courts ground it upon her necessity.*") 

1150. Defence in a Maintenance Suit.—Besides the usual defences 
available to a defendant, a suit for maintenance may be defended on the 
ground that the plaintiff had already received a share of the property in 
lieu of her right. But the mere fact that the husband had made a gift 
of stridhan is not equivalent to a provision for maintenance. (l2) The 
defendant may also plead plaintiff’s unchastity as disentitling her to main¬ 
tenance*^) and no Court will decree a claim made by one found steeped 
in vice at the time of the suit.*'-*) Even after the decree the defendant 
may maintain another suit for its cancellation or modification on that 
account.* IS) The queslion whether remarriage is a ground for forfeiture 
of maintenance has been already considered (§ 1120). But it is always 
a good defence since a remarried woman has the first claim upon her 
husband for maintenance and she who claims maintenance must preserve 
unsullied the bed of her lord.*' 6 ) 

1151. Where the husband had left an express direction in his Will 
that his widow is to be maintained in his own house, it is a defence to a 
suit by the widow, who has left that house to make a home of her own. 
She may override he«- husband’s wishes for a just cause* 17 ) but if she fails 
to plead and prove such cause she will lose her action. It is within the 
competence of the testator to impose suitable restrictions when provid¬ 
ing for maintenance and it is upon the Court to consider whether the 
restriction is unreasonable or such as it should not give effect to.* 18 ) 

1152. No suit for maintenance will lie so long as the plaintiff has in 
her possession an unexpended balance of her husband’s property,* Ig ) or 
property otherwise inherited as from her father*-’ 0 ) sufficient to maintain 
her for the period for which she claims. Though it is the duty of the 
wife to live with her husband, and of his widow to live with his family, 
it is not a sine qua non to her maintenance. Even the wife may live 
apart from her husband if driven to adopt this course by his cruelty and 
immorality.*-'') And when she becomes a widow she is entitled to live 
apart at her own discretion, provided only she does not do so for the 
purpose of unchastity or for any other improper purpose.* 22 ) 


(10) Luiyayya v Kanakamma, 36 M. 
153 followed in Utharankat v Utharan- 
kat, 30 I C (M) 897; Manikha v 
Sobayia, 27 M. L. J 291 25 I (' 897. 

(11) Siddessury v Janardhan, 29 (.' 
557; Krishna v. Broja, 25 C. VV. N. 403 
liamju v. Stnhajt, 36 B. 383 

(12) Jaylara v. Rain hart, 10 C. 638. 

(13) Vishnu v. Manjamma, 9 B 108; 
Daulata v. Meyhu, 15 A. 382, 
Nayamma v. Virabhadra. 17 M. 392. 

(14) Debi Saran v. Daulata, 39 A. 
234- 

(15) Vishnu v Manjamma, 9 B 108. 

(16) Janaka v. Meiaa Ram, O. S C 
12; Kemkor v. Vmia, 10 B. B. O. R. 
381; contra, per Banerj i, J., held in 
Gajadhar v. Kaunsila, 3 A. 161, on Stare 
decisis, his opinion being in conformity 
yrith the text. 


(17) Btdhu Mud In v. Satischandra, 9 

I. C. (C) 534 . 

(18) Kannu v. Parvaty, (1890) B. 1*. 

J. 182. 

(19) Ramaioati v Manyhan, 4 1. 

J- 74- 

(20) Sita Bai v. Ramchandra, 12 
Bom. L. R. 373. 

(21) Pirlhee Stnyh v. Raj Kooer, 20 
W. R. 21 P. C. 

(22) Pirthee Singh v. Raj Kooer, 20 
W. R. 21 P. C, Narayan Rao v. 
Ramabai, 3 B. 415 (421) P. C.; Kassur- 
hai v Shivajiram, 3 B. 372; (contra in 
Rango v Vamunabai, 3 B. 44, dissented 
from) ; Surampalli v. Surampalli, 31 M. 
338; Mokhada v. Nundo tall, 28 C. 
278 (287) ; Siddessury v. Janardhan, 29 
*-'. 537- 
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1153. Measure of Maintenance.— 1 he measure of maintenance is 
an ever fruitful source of contest, and upon it the Courts have not been 
able to formulate any general working rules. Such rules as can be safely 
deduced from the approved texts and cases have already been set out. 
Hut so many factors enter into the measure of maintenance that only 
the faintest indication can be given of what should be the guiding princi¬ 
ples in awarding maintenance. Where the fund for maintenance is a large 
estate yielding a considerable surplus income, the question does not pre¬ 
sent the same difficulty as in the case of small incomes where the Court 
has to judge nicely between the rights of those who are to pay and those 
who are to receive the maintenance. In such cases the quantum of 
maintenance must be fixed with advertence to all the circumstances of 
the family, the income of the estate, other demands upon it, the relation¬ 
ship of the claimant’s husband and his rights in the family, the income 
received from his share, the claimant’s income from other sources^) the 
Stridhan in her possession and the income she receives therefrom,<*'♦> her 
immediate and prospective wants, her position and status in the family; 
c.r/, whether a mother or a daughter-in-law; and other individual circum¬ 
stances which may enter into the calculation of a reasonable allowance.** 0 
The rate of maintenance that can be allowed to an illegitimate member 
of a family can lx* only at a compassionate rate. lie cannot claim 
maintenance on the same principle and on the same scale as disqualified 
heirs, and females who have become members of the family by marriage, 
fn fixing the compassionate rate, regard should be had to the interest of 
the deceased father in the joint family property and the position of the 
mother’s family.* 0 It is not the ordinary practice of the appellate Court 
to interfere with the discretion of the trial Court in fixing the quantum 
of maintenance unless strong grounds arc shown for their so doing.* 0 
It has been held that the maximum allowance the widow can get is one- 
third of the income received from her husband’s estate* 0 but this is not 
the invariable rule and the Court has conceded her right to receive the 
full amount of such income.*° It is said that a widow is bound by her 
agreement to claim no more than a fixed sum even in case of change of 
circumstances.* 0 That she would be ordinarily held to her agreement 
is clear; but it docs not thence follow that changed circumstances must 
in all cases be ruled out of consideration even though with famine in 
the land or the growdng affluence of her husband’s family her provision 
may prove wholly inadequate. 

(23) Saritri Hai \. Lux mi Bai. 2 11 (*>54) (remote relations are entitled to 

57.11 Raghu v Sinhaji, 36 11. 383; smaller amounts). 

Poorendra v. lletnanga, 36 C. 75. (l) Gopalasami v , Irumnhclum, 27 

(24) Rangu \. Stnhati, 36 1). .183; M. 32 

/.a inn Bat v. Pistoanallt. 16 N. L. R. (2) Collector of Madura v Multi 
140; 58 I. C. 8(10 Rantalinga, 12 M. I. A. 397; V ankuniti 

(25) Diuobundhoo \ Rajinuhincc, 15 v. Chcthamma, O910) M. \V. N 6 7(1; 

W. R 73; Nobc Go/xtl v. A writ Moycc, 8 I. C. 363; cf. Harbasappa v. K altar a, 
24 \V. R. 423; Dori Persad v. Gun- 43 11 66. 

wanti, 22 C. 410; Dalai K unwar v (3) Gan pi v. Gan pant a: (1889) 1). 1*. 

Atnbika Pratapsingh, 25 A. 266 (270); J 144; Rangathaye v. Nelli. 21 M T 
Sakrarbai v. Bhanianii. 1 B. H. C. R J. 706, to I. C. no (she may claim up to 

194; Pratapgarri v. Alul Shankuer, 26 the income of her husband's share if it 

Bom 269, 1. (1924) 11. 353; Kemati had been separated during Ins lifetime), 

v Chanda, (1016) P. R. 123; 36 1 C*. (4) Madharar v Gangabai. 2 B 630 

9^5; Sugutur v. Sugutur, 43 I. C. (M.) (5) Moheswata v Dutgamha, 47 M. 

308. 
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1154. Tn assessing the amount of maintenance, properly awardab’e 
to the younger brothers of the holder of an impartible Raj, the same princi¬ 
ples should be applied as those on which amounts of maintenance allowances 
are ordinarily determined in the case of Hindu widows. Tn fixing the 
proper amount of allowance to the younger sons in any impartible Raj, 
while on the one hand the allowance is not to be such as to cripple the Raj, 
it must, on the other hand, be projiortionate to the fair wants of a person 
in the position and rank in life of the plaintiff. Regard must be had to 
the income of the Raj; to the claims of the other members of the family 
and other expenses which the defendant has to incur in maintaining his 
position as a Raja, the legitimate expenses that have to be met by the 
plaintiff and his sources of other income, if any/ ft ) The elements for 
consideration in fixing the amount of maintenance aw'ardable to a widow, 
are the position and status of the deceased husband and of the widow. 
The Court should ascertain the value of the estate with reference to 
the annual income derivable therefrom, the value of her husband’s share 
at the date of the suit/ 7 ) and consider the proportionate amount payable 
out of it to the widow, including not only the ordinary expenses of 
living but also the amount which she might expend for religious and 
other ceremonies (i0 

1155. In a ias*’ where a widow is entitled to maintenance, it is 
better to award a iixed annual sum and not a share of the income of the 
estate,though in a proper ease the Court might assign certain tenants or 
lands so as to facilitate recovery without the periodical pressure of the 
Court. 

1156. Charge for Maintenance.—Hindu Law recognizes the crea¬ 

tion of a charge on the property for the payment of the annual maintenance 
W'hich is called a “ Nibandh ” or corrody/"*) Rut maintenance of itself 
is a personal right, and is not as such a charge on the property unless j 
charge thereon is formally created. It is, however, a tit claim to be so 
charged/”) Not only the property in the hands of. her husband’s co¬ 
parceners but also that in possession of their transferees who have taken 
with notice of her claim ma\ he so charged/ 1 -’) the only exception being 
a transferee for consideration paid for a purpose paramount to the 
charge, c.tj., legal necessity A maintenance-charge has, of course, 

priority over the other debts due by the last owner*‘-d (§ 1142). 

104. (i) A suit by the widow for maintenance may be 

Parties to a main- brought against all or any of the heirs in pos- 
tenance suit. session of the estate liable to the claim: 


(6) Mahesh Rartab Sunjh v. Dirypul 
Singh , 21 A 232 

(7) Mamukka v Subagui, 27 M L. 
J. 291; 25 I. C. 897. 

(8) Basint v. Rupsuigh, 12 A 558. 

(9) Jhunna v. Ram Samp, 2 A. 777. 

^ (10) Rajeslnvar v. Similar a, 42 M. 581 

(11) likradeshzoar v Gancshwari, 4 2 
C. 582 (607) P. C ; Uaulat Ram v. 
Champa, (1920) P. W. K 32; 55 I. (J. 
; Somasundaram v. Unnamalai, 43 


M, 800; Sotabagia, v. Monika, 33 M. L, 
J Goi; 42 1. C. 975 

(12) Kuloda v. Jogcshar, 27 C. 194; 
Mamka v. Ellappa, ig M. 271; Dose v. 
Krishna, 29 M. 508. 

(tj) Sham Lai \. Banna, 4 A. 296 
(298) F. 11.; Gurudayal v. Kaunsila, 5 
A. 367; Lakshman v. Satyabhama, 2 11. 
494- 

(14) Somasundaram v Unnamalai, 
(1920) M. W. N. 458; 59 1. C 39». 
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(2) But if the suit be to declare or enforce a charge then 
all persons interested in the estate must be joined. 

Synopsis. 


Necessary Parties to a Suit for Maintenance < 1157 1 . 

1157. Analogous Law.—Tlu- nature of the claim made must deter¬ 
mine the persons arrayed as defendants. If the suit is to >. 11 force a pre¬ 
existing charge then the rule as to the joinder of parties laid down in 
Or. XXXIV, K. 1 of the Code of Civil Procedure should apply. If, on the 
other hand, the suit is one for maintenance to he charged upon ihe estate, 
even then persons interested in the estate should he made parlies. JJnl if 
the suit relate merely to a money claim, then the plaint 1 IT is entitled to sue 
any one through whom he can reach the estate ultimately liable to his claim 
If, for instance, the claim is made against the joint family, then a suit 
might he instituted only against the manager who represents it. Hut in 
point of law the plaintiff is not hound to implead all persons equally liable 
to her claini (,s) though they will he all liable to contribute/ 1 " } and may 
if so desired by the defendant, be impleaded as party defendants. 

105 . (t) A decree for maintenance trust tix dates for the 

.. . , periodical payments of the amounts decreed. 

Maintenance decree. . . .. 1 , 

giving directions lor its execution, and whete 
it is charged on any estate, it must contain directions for a sale 
of the property charged, so far as may he m accordance with 
Order XXXIV, Rules 4 and 5 of the Code of Civil Procedure. 

(2) A decree charging any property lor maintenance may¬ 
be executed in accordance with the law regulating the enforce¬ 
ment of a charge. 

Synopsis. 


(1) Form of Decree for Main¬ 

tenance (1158-1159). 

(2) . I Iteration of . I mount Fixed 

by Decree (1160). 


(3) Merely Declaratory Decree 

Improper (1161). 

(4) Maintenance Without Chary- 

iny F.state (1162). 

(5) Char ye Decree (1163). 


1158. Analogous Law.—A decree for maintenance differs from an 
Form of Decree ordinary money or mortgage decree in that it pro- 

orm cr e. vides for the satisfaction of a periodically-recurring 

right, and is as such, executable from time to time. It must be self- 
contained and provide for every contingency of satisfaction and non- 
satisfaction, partial and complete, and where it is charged on any estate 
it must provide for its sale in case of non-payment of the amount thereby 
charged. 


(IS) Rannhandra v. Sa-eilri Rai, 4 11 . 
H. C. K. 73; explained in Nistanm \. 
Makhanlal, 9 B. L. K. 11 (27). But 
ihe case is one of doubtful authority for 
it assumes that maintenance is a charge 
and as such only the eldest brother need 


he sued, which is contraiy to Or 
XXXIV, K. r of the Civil Procedure 
Lode. 

(16) Ramachandra \. Sa.-itn Bai, 4 13 . 
H. C. R. 73- 
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1159. The following form should suffice in ordinary cases: “ This 

suit coming on this day, etc., it is hereby declared as follows- 

(1) That the defendant do pay to the plaintiff the sum of Rs. 50 on 
or before the 15th day of October 1928 and thereafter the same amount 
every year on or before the same date during the lifetime of the said plaintiff 
or until the further orders of this Court. 

(2) That the defendant do also pay Rs. on account of the 

arrears of maintenance on or before the date aforesaid and if the said 
payment be delayed then the amount so due shall carry interest at 6 per cent, 
per annum until payment 

( 3 ) That as a security for the due discharge of the said amounts 
hereinbefore ordered to be paid by the said defendant to the said plaintiff 
the undermentioned property be and is hereby charged and will continue 
to be so charged till it is discharged by an order of this Court. 

(4) That in the event of the defendant failing to pay all or anv 
portion of the said amount hereb} charged, the plaintiff shall be entitled 
to apply for a decree absolute for sale of the proj>ert\ so charged and she 
may so apply from time to time as the occasion may arise on each default 
being made in payment of the amount of maintenance hereby decreed. 

(5) That the defendant will provide suitable residence to the plaintiff 
in his family-house, and should the plaintiff lie for any sufficient reason 
dissatisfied with ii, she will lie entitled to demand from the defendant 
another suitable residence, or in lieu thereof, recover Rs. 36 per annum 
in addition to the sum hereinliefore fixed for her maintenance which 
shall be deemed to be enhanced to that extent for the purpose of recovery 
from the property charged. 

1160. It has been suggested by Parsons, J., that in “ decrees where 
maintenance is awarded, Courts should insert words which would enable 
them, on application, to set aside or modify their orders, as circumstances 
might require, and in such cases the remedy would he the more appropriate 
one by application under the leave reserved ." 0 ' 1 Put it is submitted that 
this is a course, which if adopted, would detract from’the finality of a 
decree, and would, on the other hand, be a standing invitation to con tot 
it, every time that it conics up for execution. It would unnecessarily delay 
recovery, and it may neutralize its effect upon the parties who arc presumed 
to abide by its terms till it is set aside or modified in a separate suit 
yvhicli the contestant might otherwise never institute. 

1161. There cannot lie a decree merely declaratory of the plaintiff’s 
right of maintenance without determining its amount. Even where the 
plaintiff sues for such declaration the Court as a Court of Equity is bound to 
enquire into and afford the plaintiff adequate relief . 081 The decree which 
merely declares the right of maintenance is not capable of execution . 0 * 1 The 
Court should discourage a multiplicity of suits for the maintenance of one 
person and should if possible, make a complete decree providing for past 
and future maintenance. 00 ) 

(17) Go pika Rai v I hit i at ray a, 24 H (19) Venkamma v. Aitamma, 12 M 

3*6 ( 390 ). 1R3. 

(18) Or. \ II, R 7, l'. 1’ C.; Nistariui (20) Per VVestropp, C J., in Lakh man 
v Mukhun Lull, 17 \\. K. 432 (439); v. Satyabhamabai, 2 B 494 (497, 498), 
bshanchwider v. Sliama Churn. 11 M. followed in Vishnu \. Maniamnia, 9 B 
T. A. 7; Mohammed Zalwor Ali v. 108 (no). 

fiutta Koer, 7 M. I. A. 468. 
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1162. Maintenance Decree. —A decree for maintenance without 
CK • charging any estate may be executed in the manner 

anE.tate! harg,n ® of an ordinary money decree. It creates no priori¬ 
ty over other similar decrees. Such a decree be¬ 
comes executable from time to time as therein provided and if it fails 
to specify the dates of payment, as where it merely awards payment 
“ of Rs. 36 every year ” the decree being dated 7th September 1865, then 
that amount would be payable on the 7th September of every year. “The 
decree was as to each year’s annuity, to be regarded as speaking of the 
day upon which for that year it became operative, and separately lor each 
year.”< JI ) In other words, such a decree is a composite decree comprising 
as it does annual decrees for payment of specific sums, and if therefore 
there is no execution for any number of years, it would not bar execution 
of the decree for subsequent year. (j2 > 

1163. Charge Decree. —As regards a charge decree it must be 
framed in accordance with the provisions of S. 100 of the Transfer of 
Property Act and Order XXXIV, Rules 4 and 5 of the Code of Civil Pro¬ 
cedure. 

Such a decree is little distinguishable from a simple mortgage decree. 
It must, however, be so framed as to be capable of execution without 
further suit. Where the charge extends to several properties in the hands 
of different members, it should not apportion the amount charged on 
them, but should declare a general charge on all of thein,< J ^ unless if 
course, the claimant agrees to the apportionment of her claim. 


106. A suit for a declaration of a right of maintenance 
must be brought within 12 years from the time 
cove™y. tation for re ' when the right is denied, and a suit for arrears 
within the same period from the time when 
the arrears are payable. 

Synopsis. 

(1) Limitation for Suits for (2) Starting Point (1165-1166). 

Arrears of Maintenance (3) Claim for Arrears (1167). 

(1164). (4) Suit on Contract (1168). 

1164. Analogous Law.- The limit'ition for maintenance suits is 
subject to Articles 128 and 129 of the Limitation Act which allow 12 
years for a suit “ for arrears of maintenance ” from “ when the arrears 
arc payable ” and in a suit for a declaration of a right to maintenance 
the same period from “ when the right :s denied.” 

1165. Limitation. —A suit for maintenance contemplated in Articles 

Starting Point. 128 and 129 of the Limitation Act may be a suit 

for a declaration of one’s right to maintenance, as 
well as for the recovery of arrears. In either case, law allows 12 years 
for the suit but the starting point in the first case is most material. 


(21) Lakshmi Bat v. Madhavrav, 12 B. 139 F. B. 

f >5 ( 67 )- (23) Sarasuti Naudaii, 60 I. C. (A.) 

( 22 ) Ashutosh v. Lukhemonio, 19 C. 99 . 
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That point is reached only when the right is denied and not when it 
accrues. For instance, the widow may acquire a right to maintenance 
on the death of her husband, but limitation does not commence to run 
against her as from that date. She may not care to put her right in 
suit or she may have other means of maintenance in which case her suit 
would be thrown out as premature, as was the suit of the lady who had 
in her possession funds sufficient for her maintenance for live years on 
the ground that the Court was not in a position to forecast events or to 
anticipate the position of affairs live years later/-’ 4 ) 

1166. It will be noticed that limitation counts only from the 
moment of refusal Now since there may be a demand without refusal, 
and a refusal without demand, the fact that is material is not so much 
the demand as the refusal Mut since ordinarily a refusal implies and 
is preceded by a demand, the two together contribute the plaintiff’s cause 
of action. The denial ot the right limit be unqualified. Mere non-pay¬ 
ment is not such a denial 1 -'*) and it does not entitle the claimant to 
sue/') Her right to maintenance is one accruing from time to time accord¬ 
ing to her wants and exigencies The fact that she hail not received 
it for some time does not prejudice her when her wants ami exigencies 
oblige her to demand it " A statute of limitation might do much harm 
if it should force widows to claim their strict rights, and commence liti¬ 
gation which, but for the purpose of keeping alive their claim, would not 
be necessary or desirable ”<■>’ 

1167. Claim for Arrears. —Though the period of limitation for 
maintenance commences from the date of refusal, that for arrears counts 
from when they were payable, and suite they are ordinarily and presum¬ 
ably payable every year, it follows that an cars for twelve tears may 
always lie recovered if they are otherwise recoverable, (4) even if a suit 
for a declaration contemplated in Article 120 be barred.A decree de¬ 
claring a person’s future right to maintenance must declare the sum reco¬ 
verable periodically and it may then lie executed at any. time within 12 
years. 

1168. Suit on Contract. -The larger limitation pi escribed in 
Articles 128 and 120 of the Limitation Act has been held to apply only 
to a suit instituted on the basis of li’.ulu Law, and not to one instituted 
on the basis of a contract for maintenance, which would be subject to the 
shorter limitation prescribed in Article 115 or 120/ 7 ) 


(2.4) Daltatraya \ Ruklnnabat. 31 11 
50 . 

(25) Nctrayan Kao \ Kainabai. 3 It 
415 P (.' ; ) arlayadda v )'arl<u/adda. 24 
M 147. 1’. 

(1) Funna Kibe v. Kadha, ,U (. 47O 
(47b)- 

(2) Narayan Kao \ Kainabai, 3 II 415 
P. C .; StddcsiUrv \ Jaiiardltan, 2g l 
557 (568). 

(3) Narayan Kao v. Kainabai. 3 1?. 
4 IS (4-20) P. C. 

(4) Venkopadhyaya v. Kazan, 2 M. H. 


(' U 3(1; Sinthayec \. 7 Uanakapudayec, 
4 M. H. C. K. 1X3; Jin \. Ravin, 3 II 207; 
Narayan Kao v Kainabai, 3 B. 415 (420) 
F (' ; Stddessury \. Janardhan, 2Q C 
557 (57-2) contra Jecwun v. Futto, (1871) 
P R. 07 was wrongly (IccuU-d. 

(5) Ratiuiniasari v Akilandannnal, 26 

M 2O1 (313) F B. 

(f>) Narcndra v Naliiiu, 26 I C. (C.) 
MJ 

(7) (lirjammd v. Sadajanund, 23 C. 
f>45 («>3, W>4)- 




CHAPTER VTTI 


The Jotnt Family. 

1169. Topical Introduction. —It has been already seen (§§ 25-26 ) 
that the primitive social group was th-’ patriarchal family ir. which the 
father owned all the members and things comprised in the family. There 
was then no distinction between his v-\es, sons and slaves and his cattle. 
They were all equally his property. 

1170. The next stage was reached when the patriarch, instead 
of being the proprietor of them all, became their representative. This 
altered conception of familial rights necessarily involved recognition of 
some rights in its component members When this stage was reached, the 
patriarchal family became the joint family. Tn the one the patriarch pos¬ 
sessed all the rights, the other members had neither any individuality of 
their own, nor possessed anv capacity to possess any rights or property, 
in the other, ihe meml>ers had acquired rights to the same extent as the 
patriarch lost them Both in India as in Koine the primary social unit 
was the family In both places the father originally exercised the power 
of life and death over his children and dependents All their acquisitions 
belonged to him. But the filial revolt against this paternal mastery had 
the inevitable result of curtailing the proprietary privileges of the parent. 
“A certain qualified and dependent ownership had always been recognized 
by the Roman Law in the perquisites and savings which slaves and sons 
under jniwer were not compelled to include in the household accounts, and 
the special name of this permissive property, pccutium, was applied to the 
acquisitions, newly relieved from patria pofestas ,” (R > 

1171. The secularization of law' and the speedy growth of indivi¬ 
dualism fostered by' the establishment of free institutions, very soon made 
the joint family system and its allied institution a memory of the past. 
But in India the growth of individualism was halting owing to the per¬ 
sistence of sacerdotal authority and its alliance with temporal power. In 
Rome the early secularization of law led to its development In Tndia its 
merger with religion has paralyzed its growth. As such, the joint family 
system in India of to-day is the survival of a ruder age for which no parallel 
now exists in the western countries Rut at one time, some two thousand 
years ago, such families were a part of the social system of many ancient 
peoples, in which the father or the mam ;er wielded the same power over 
the junior members of his household as the father or the manager of a 
joint Mitakshara family possesses at the present day. He could modify 
their personal condition at pleasure; he could give a w'ife to his son; he 
could give his daughter in marriage: he could transfer them to another 
family by adoption. And all this the Hindu father can do to-day. 
Similarly', as regards the right of property the modern Hindu I.aw bears 
a close analogy to the law's of ancient Rome. Under both these systems 
the father or the manager possesses certain rights both over the person 


(8) Maine's Ancient Law, p. 141. 
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and the property of the other members of the joint family. His rights 
over their persons entitle him to act as the guardian of all minor males 
and all minor females except as regards tlnir pcctilhtm or stridhan. He 
arranges for their marriage and provides them with maintenance. He may, 
subject to the rules already set out, give away his son in adoption and 
thereby terminate his interest in the joint family. 

1172 . As regards their property he is entitled to manage it, repre¬ 
sent them in suits, incur debts and transfer the joint property for the 
purpose of family necessity. 

1173 . Tn the original conception of a joint family, the family 
would consist of the aggregate of individuals, without reference to their 
relationship. Rut in course of time it became limited to those who were 
born therein or who became its members by affiliation or marriage. The 
members of the family will necessarily fluctuate from time to time, not 
only added to by births and diminished by deaths, but added to by mar¬ 
riages and adoptions and diminished b\ the same process. The members of 
this fluctuating body are, however a corporate body with a traditional 
head and manager who exercises over them his modified patria potestas 
and is the protector of its women, the guardian of its infants and the 
representative and accredited spokesman of them all. 

1174 . The stlength of the joint family lies in the joint family 
property Without such property a joint family is conceivable but then 
its jointness would have no meaning, since such families may possess cer¬ 
tain personal rights in common but they are comparatively of little account. 
The importance of a joint family, therefore, lies in the fact that it posses¬ 
ses all its property in common. As such, members have mutual rights 
and obligations with reference to it. Rut while Hindu Law postulates 
and presumes the existence of joint family, it does not either postulate 
or presume the existence of joint family property, the result being that 
where a member of a joint family sues anothet in respect of any property 
admittedly in possession of the family, he starts with no' presumption in 
his favour as to its jointness Tf he alleges it is joint he must prove it. 
Rut here the fact that he is a member of a joint family may assist him. 
For it may be that he is unable to prove that the property is joint by any 
direct evidence In that case if he establishes a nucleus of joint property, 
then, another rule of Hindu Law would again come into play, namely, 
that whatever is acquired with the aid of joint funds becomes joint 
property. 

1175 . The law of joint property and partition fills an important, 
though diminishingly important, place in Hindu Law. Tt has been the 
subject of prolonged controversies and many of its points have not even 
yet emerged from that cloud land. Rut the differences themselves .have 
not become crystallized into distinct principles so that there is no difficulty 
in stating their leading principles in a codified form. Roth the terms 
“joint property” and the “ right of survivorship” do not belong to Hindu 
Law, but have now become an integral part of it. They are terms appli¬ 
cable to the English real property which furnished to the early European 
writers apt analogies drawn from their own system. In course of time the 
analogy was forgotten and the singularly inappropriate terms such as " joint 
tenants” and “tenants in common” began to be used as if they were a 
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part of the Hindu system. It is, of course, well-known that under the 
feudal system, which still prevails in England, all land belongs to the 
Crown and the utmost that a tenant is capable of holding is a tenancy 
in freehold. Hut in India, land may be, and is usually held by, private 
owners. Consequently, when an English lawyer speaks of a “ joint 
tenant” or a "tenant in common” of land held by several owners, he ’S 
merely using an expression not to define the extent of his right in the 
land but merely to define its incidents. There is, of course, much in 
common between an English joint tenant and a Hindu coparcener since 
while they differ as to the mode of their creation, they closely correspond 
as to the mode of their enjoyment and devolution For instance, (1) 
the estates held under both are of the same duration, or nature and quantity 
of interest, (2) joint tenant as well as coparceners are both entitled to 
possession over the whole of the joint ptoperly. and (d) if one member 
dies, his right passes to the rest by survivorship. The beneficial acts 
of one of them respecting the joint estate enure equally to the advantage 
of all. 

1176. But here the analogy ends. For while the joint tenancy 
can only be created by a deed or Will, it is one of the modes for destroying 
the Hindu coparcenary which can only trise by birth. Then again, while 
the interest of a joint tenant must extend over the whole with equal 
intensity, it is the very reverse in a Hindu coparcenary where the quan¬ 
tity of interest is ever fluctuating with the births, adoptions, renunciations 
and deaths of other coparceners. Since a joint tenancy is created by a deed 
or Will, it may be created in favour of two strangers, whereas such a 
thing is impossible under Hindu I.aw. 

1177. Analogies drawn from the English Law of Real Property 
are apt to be misleading, and however useful they might have been at one 
time to grasp the leading principles of Hindu coparccnership, they belong 
to two different systems which are both radically different in their incep¬ 
tion and effect. For instance, the tendency of English Law is towards 
separation of property and interest, whereas that of the Hindu Law Is 
towards jointness, so that while the moment the three unities of title, 
time and extent are destroyed, the joint tenancy becomes a tenancy in 
common, whereas under Hindu Law an estate separate in the hands of the 
father immediately becomes joint upon its inheritance by his sons 

1178. Again, the wife and children of the joint tenant have not 
any right of maintenance which is accorded to the wife and children of 
a coparcener. And. the fact is. that apart from the common attributes 
already stated, they have nothing else in common But the terms “ joint 
tenants ” and “ tenants in common ” have unfortunately become too deeply 
imbedded into the Anglo-Tndian Law to be altogether ignored, though 
their constant misuse is apt to engender confusion in understanding the 
meaning of legal concepts which now' require no mnemonic aid for study. 

1179. The joint family is at times spoken of as a corporation/ 9 * 
but it is only a corporation in the sense that it has a perpetual existence, 
but a corporation is a creature of statute, while a coparcenership is a 

(o) Chuckutt Lall v. Poran Chunder, 9 W. R. 483 (484) ; Sokkamdha v. 
Sokkamdha, 28 M. 344 (34s). 
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creature ot common law The corporation, as such, is a juridical person, 
having a collective existence and rights. So is a coparcenership. Hut 
there the analogy ends A corporation is subject to fluctuations in its 
membership due to other causes than a coparcenary body. Any one may 
join a corporation; but no one can do so in a coparcenary which is an 
aggregate of relations born and to be born into the family. Again, a member 
of a corporation cannot dissolve it at will, which a co-parcener may do by 
forcing a partition which is acknowledged to be his vested right. 

1180. Similarly, the manager of a joint family is often spoken 
of as a trustee. So Phear, J„ in one case said: “ It appears to me that 
the joint family is, as regards the enjoyment of the joint property, a single 
entity. As long as the members, who have, what may be termed, vested 
interests in the property, choose to continue in a state of commensality 
and in joint fruition and enjoyment of the profits of the property, they 
cannot be said to possess individually, any several proprietary right other 
than the right to call for partition—a right which they may alien. For 
proprietary purposes, they exist as a whole somewhat in the character of 
a corporation. They manage the property together, and the karta is but 
the mouthpiece of the body, chosen and capable of being changed by 
themselves. The family may in this reflect be likened to a committee 
with the karta as chairman No doubt in practice, the members of the 
family often do leave pretty nearly everything in the hands of the karta 
and under his control, but this is in most cases the result of the respect 
which seniority in age and generation is apt even where to engender, and 
most especially in the case of a Hindu joint family where it takes place, 
it is a willing abdication of personal care and supervision. Tt is not a 
distinct agency or delegation of a separate authority: each member may 
still, at times, interfere if he chooses. And he may alwavs insist upon 
division if he is dissatisfied with the management F.ven where the mem¬ 
bers of the family apparently leave the most unrestricted power in the 
hands of the karta, it is, t believe, usual to hold a family* conclave at least 
once in the year to confirm and approve of what the karta has done, and to 
discuss jointly what should be done hereafter as to the family affairs ” (l °) 
And so Lord Lind lev delivering the judgment of the Privy Council in a 
case held, that the manager was “ not the agent of the members of the 
family so as to make them liable to be sued as if they were the principals 
of the manager The relation of such a person is not that of principal or 
agent, or of partners; it is much more like that of trustee and cestui que 
trust ”<"> 

1181 . Hut this was, again, merely a simile and it should not be 
pushed too far As will be presently seen, the joint family possesses 
peculiar incidents of its own and its manager similarly possesses certain 
rights and powers which are in some respects the survival of his plenary 
powers, which he enjoyed in the patriarchal age. which in so far as they 
have been curtailed bv the growing rights of the junior members, they 
may be at times those of a trustee, guardian and even an agent; but his 


(ro) Clmckun Lall v Poran Chundcr. (ii) /Umainalai v. Muruqasa, 26 M 
9 W. R. 483 (484): to the same effect. 544 (553) P C ; to the same effect, Sahu 

Garu Savank v. Narayan, 7 B 467. Ram v. Bhup Sinqh, 39 A. 437 (447, 

4t«) P. C. ? 
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complex powers cannot be more compendiously described otherwise than 
by setting them out in detail. 

1182 . Both the Mitakshara as well as the Dayabhag families are 
joint and have coparceners. But their incidents differ For instance, 
while the Mitakshara coparcener is entitled to the right of survivorship, 
no such right can be claimed by a Dayabhag coparcener. This is again 
indicated by the borrowed phraseology of English Law, the one being 
designated joint tenants aiuf the other, tenants in common Again, the 
right of the Mitakshara coparcener arises on his birth, while the right of 
the Dayabhag coparcener arises on the death of his father, leading to far 
reaching results as regards the right of the father. Under the Mitakshara 
law he is merely a manager of the joint estate and his rights are limited 
by those of his son and other coparceners, whereas under the Dayabhag 
the father is the absolute owner of all his estate whether self-acquired or 
ancestral, and he can deal with it in any manner he likes ii respective of 
the consent of his sons/ 1 - 2 ) Again, the vested right of the Mitakshara 
coparcener entitles him to call for the partition of his «hare, but the 
Dayabhag son having no vested interest in his patrimony, has no right to 
any partition against his father, who, may, however, make a partition if he 
so chooses, and in that case he is entitled to a double share of the son. 

1183 . Again, since the Dayabhag father is the owner of his estate 
he is entitled to transfer or bequeath it to any one he likes by his Will. (,j) 
Then as regards the extent of the coparcener’s right, while under the 
Mitakshara, it is distributed over the whole estate, that under the Dayabhag 
is restricted to that fraction of the property which he would get on parti¬ 
tion. In other words while the share of the Mitakshara coparcener is 
neither fixed nor defined that of the Dayabhag coparcener is both. (l4) On 
the death of the father the right in the one case passes to the son by 
survivorship, in the other case by inheritance or devise. On the death 
of the father the sons may call for a partition or remain joint. In that 
case the coparcenary will be subject to the rules applicable to the 
Mitakshara coparcenary as regards its management and the rights of the 
manager and the coparceners inter sc^'^ with this difference that while 
the right of the Mitakshara coparcener to alienate his share for value is 
not universally conceded, and his right to alienate otherwise is universally 
denied, the Dayabhag coparcener having his share fixed, is free to devise 
or transfer it for or without consideration. lie may further sue or be 
sued individually in respect of his share But he cannot, without partition, 
appropriate any portion of it to his exclusive use or enjoyment. 

1184 . The law of joint family may be classified under four heads: 
(i) the joint family, its constitution, and property, (ii) the rights and duties 
of its manager, (iii) the rights and duties of coparceners inter se, and 
(iv) in relations to strangers. 

It is discussed in this order in the sequel 


(12) Dharnta Das v. Amulyadlvan, 33 
C. 1119 (1124). 

(13) Debendra v. Brojendra, 17 C. 886 

(14) Soorjemoney v. Denobundoo, 6 M. 
I A. 526 (553); Rajkishore v. Gobind, 


1 C. 27 P. C.; Sheo Soondary v. Pirthee 
Singh, 4 I. A. 147. 

(15) Abhaychandra v. Pyari Mohan, n 
W. R. 75 F. B.; Divarka Nath v. Bung- 
shi, 9 C. W. N. 882. 
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107 . 

Father: Son: I«sue. 


Tn this and the next three following Chapters, unless 
there is somethin)? repugnant in the subject 
or context— 


“ Father.” wherever used, includes also the paternal grand- 
father and the paternal great-grand father by legitimate descent 
or by valid adoption; 

“ Son ” includes also the paternal grandson and the paternal 
great-grandson in the male line by legitimate descent or by valid 
adoption; 

“ Tssue ” means and includes the son, the paternal grandson, 
and the paternal great-grandson by legitimate descent or by 
valid adoption. 

Synopsis. 

( 1 ) IVhat “Issue” Includes (2) Recognition from the Mo- 
f 1185). ment of Conception ( 1186 - 

1187). 

1185. Analogous Law. —Hindu Law regards the son. the son’s son 
and the son’s son’s son as in reality the same person in different bodies/* 6 ) 
As such, the three take by their birth the wealth and the spiritual debts of 
their three ancestors. So the term " putra " is used in the Sanskrit 
texts in that generic sense as comprising the next three male descendants. 
In this chapter this term has been eschewed as liable to l>e misunderstood. 
Tint its definition here is intended to obviate misapprehension of the 
texts quoted. 

1186. It is well to add that Hindu I .aw recogpizes the existence 
of the issue not only from the moment of his birth, but from the moment 
of his conception. Consequently, whenever the law declares any right as 
accruing to the son, the latter becomes entitled to enforce his right if he 
was en ventre sa mere at the date of the accruel of his cause of action. 
For example, though the father’s improper alienation may not be challenged 
by an after-born son it can be challenged if the son was then en ventre 
sa mcrcS'D So in the cases of succession, partition and Will a son in 
the womb is regarded as one in esse Rut it is said that an unborn 
child though treated as born when it is for its benefit to be so considered !s 
not ordinarily so regarded as born for the benefit of third persons/* 0 ) 

1187. It is apprehended that the term “ issue ” would prim a facie 
include nm only the natural issue, but also one obtained by adoption/ 20 ) 


(16) Rutcheputty v. Rajundcr, 2 M. T. 
A 132 (156. 157, rf>7) A mm da v Noienil , 
9 C. 315 (319) I Masitullah v. Damodar, 
4« A. 518 (525) P. C. 

(17) Kalidas v. Krishna, 2 B. L R 
103 F. B.; Sabapathi v. Somasundaram, 
16 M 76; Datla v Gat tern, 2.7 M. L. J. 
580, 26 T. C. 6r: Deo Naravan v. Gang a 
Prasad, 13 A. L. J. 69, 26 T. C. 871, 


Parasram v Lakshmichand, S7 T. C (N '> 
578; Divarka v. Krishna 2 T.. 114; Ru- 
sum v. Dasarathi, 34 C. I.. J. 323. 

(18) Hammant v Bhimacharya. 12 B 
105; Minakshi v. Virappa, R M. 8g 
(10) Rusum v. Dasarathi, 34 C. L. J. 
323. 
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W. N. 306, 33 I. C. 552. 
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108. (l) “Ancestral property” means property which a 

person inherits from his father, or father’s 
jAnce.tnl property f at her, or father’s father’s father; and 

(2) All property acquired out of the in¬ 
come of such property. 


Synopsis. 


(1) Texts on " Ancestral Pro¬ 

perty)” (1188). 

(2) What is Ancestral Property 

(1190). 


(3) Property Inherited from 

T'athet, eh. (1192). 

(4) Accretions to Such Property 

(1193-1194). 

(5) Burden of Proof (1195). 


1188 . Analogous Law. —The following texts hear on the subject 
of ancestral property:— 

Yadnavalkya.—“ The ownership of father ami son is co-equal in the acquisitions 
of the grandfather, whether land, settled income or moveables "OO 

Mitakshara. —“Therefore it is settled point that property in the paternal or 
prandpalernaK 2 -’) estate is by birth, although the father have independent power 
in the disposal of effects other than immoveables, for indispensable acts of duty and 
for purposes prescribed by texts of law, as gift through affection, support of the 
family, relief from distress and so forth But he is subject to the control of his 
sons and the rest in regard to the immoveable estate whether acquired by himself 
or inherited from his father or other predecessor, since it is ordaincd( 2 3> ‘Though 
immoveables or bipeds have been acquired by a man himself, a gift or sale of them 
‘hculd not be made without comening all the sons. They who arc born, and they 
who are yet unbegotten, and they who are still in the womb require the means of 
support; no gift or sale, should therefore be made.’”< 2 4 > 

1189. The second clause states the general rule that accretions and 
accumulations follow the corpus<-s); Accessoriunt seqnitur mum 
principale. But this rule may be varied by custom.<*> 

1190. What is Ancestral Property ? —The term “ ancestral pro- 
(1) Property In- perty ” is a technical term, and bears a special mean- 

herited from Father, ing as denoting only such property as a person inherits 
etc - from his father, father’s father, and father’s father’s 

father.< 2 ) But he must acquire it by descent, and not by devise 
or a gift inter vivos. Property so acquired would he the donee’s or 
devisee’s self-acquired and not ancestral property.It is not necessary 
that the property which the son acquires from his ancestor should be 
“ ancestral ” in the hands of the latter. For it may be his own acquisition, 


( 21 ) ii-iai. 

(22) Colebrookr translates it as “pa¬ 
ternal or ancestral," which is wrong, as 
the word used is “ Pitamaha .” i e . grand¬ 
father; Jamna Prasad v. Ram Partap. 
29 A. (167 (669). 

(23) Vyas. 

(24) Mit., L-1-27. 

(25) llmrithnath v. Gaureenath, 13 M 
1 - A. 542 (546) ; Sudamtnd v. Soorjoo. 


it \V. R 346; Krisluuippa v. Ramaswamy. 
8 M. H C. K. 25 

(1) Naieabuddin v. Kami, (1901) P. R. 
12. 

(2) Attar Singh v. Thakur Singh, 35 
C, 1139 P. C.; Venkata v. Court of 
Wards, 23 M. 383 P. C.; Bishmanalli v 
Gangadaer, (1917) Pat- 35 b- , 

(3) Jug Mohan Das v. Mongol Das, 

10 B. 528 (554. 57«)- 



596 


THE HINDU CODE 


[S. 10S. 


or it may have' been acquired by him ny descent or devise. The mode of 
its acquisition is immaterial except for th-e purpose of his own enjoyment. 
The position is then this. A man may possess property, partly inherited, 
partly devised and partly his own separate acquisition. As to the first, 
his right of disposition Is controlled by his issue, since it is his ancestral 
property. As to the second, his issue have no vested right and the pro¬ 
perty though it may have been acquired from his ancestor does not by 
reason of the mode of his acquisition bear upon it the impress of 
“ancestral property” It is so long as he is alive, his self-acquisition, and 
as such indistinguishable from his property of the third class which is the 
product of his own unaided industry Tt will be thus seen how all property 
in the hands of a Hindu has a constant tendency to become ancestral 
property, and the only means of preventing it from assuming that character 
is to gift or devise it, while it remains a separate property 

1191. There is, however, another possibility for the ancestral pro¬ 
perty to lose its character, which it does when it is not inherited by the son, 
grandson or great-grandson, but by or through a female, a collateral, an 
uncle, a brother/-*) nephew or the like. So property acquired from a 
mother’s father or mother’s grandfather is not ancestral property (s > In 
such cases the property though obtained by descent is in the hands of the 
heir—his separate property. Sanskrit text writers speak of the former 
as slpmtibandh, or unobstructed property, and of the latter as 
Sapratibandh, or obstructed property, implying that in the one case the 
heir has a vested interest, while in the other it is merely contingent and 
dependent upon the failure of issue These terms will be further con¬ 
sidered in the sequel (§§ 1199-1201). 

1192. For the purpose of ancestral property it is immaterial whether 
the issue was born before or after its acquisition by descent, provided that 
it vested in him some time. Hut as regards the father’s separate property, 
if the son predeceased the father it would not be ancestral property in the 
hands of his heir This may be illustrated by the following case: A 
father with two sons A and R had self-acquired property. A predeceased 
his father leaving a widow and upon his father’s death K took the property. 
A’s widow claimed maintenance out of it as ancestral property. The 
Court admitted that in any question between R and his sons, it would be 
ancestral property. Rut it was not so as regards A. During his lifetime 
the property was absolutely at the disposal of the father. As regards A, 
it was neither ancestral nor coparcenary property, and on his death his 
widow' had no higher claim over it than her husband. Her rights were 
not enlarged by its change of character when it reached the hands of B/ 6 ) 
But suppose in this case, the property in the hands of the father had not 
been his self-acquisition but ancestral property, then the widow’s claim 
for maintenance would have stood upon a higher ground, for her husband 
would then have had a vested interest in his father’s property of which 
he could have forced a partition even during his father’s lifetime/?) 


(4) Gurunnirthi v Gurammal, V2 M 
86 ( 88 ). 

(5) Jamna Prasad v. Ram Partap, 20 
A. 667 (669) 


(6) Janki v. Nand Ram, ir A. 104 
(108) B. 

(7) Devi Per shad v. Gunwanti, 22 C. 

4*0 (415)- 



S. 108. ] 


THE JOTNT FAMILY 


597 


1193 . Secondly, any accretion made to the ancestral property be- 

. . comes also ancestral, though this rule is held to be 

Ance*tra| C p e roperty subject to customary law in the Punjab* 8 ) But 
such accretion must be made with the aid of 
ancestral property,If it is so acquired, it becomes incorporated with 
the ancestral property and the son acquires equally a vested right thereto, 
whether he was born before or after the accretion is made.* 10 ) The 
question what “ aid " the ancestral property should give so as to make all 
acquisitions made accretions to it, has been considered in several cases in 
which it is laid down that it must be material and not merely nominal * M ) 
The mere fact that a person had received his general education out of the 
ancestral funds is not enough to make all his subsequent acquisitions 
ancestral.*' 2 ) So the Privy Council denounced as a startling proposition 
of law “ that if a member of a joint Hindu family receives any education 
whatever from the joint funds, he becomes fot ever incapable of acquiring 
by his own skill and industry any separate property.”* 1 -’) 

Such accessions ordinarily comprise properties purchased out of the 
income received from ancestral property.* 1 *) 

But ancestral property recovered oy a person as by repurchase from 
a stranger loses its character as ancestril property in accordance with an 
express text of the Mitakshara.* 15 ) 

1194. In one case, one Paras Has, the head and managei of a joint 

family banking business owning a large amount of joint ancestral property, 
sued for the lecovery of certain property which he claimed to inherit by 
collateral succession. He borrowed some Rs 9,(XX) out of the joint fund 
for the expenses of the litigation, but this money he repaid in the course 
of a year without interest. The litigation ended in a compromise in 
favour of the manager, and the question being raised that the property so 
acquired had become an accretion to the joint property of the family, 
f he Court held that it was no accretion merely because the manager had 
utilized a portion of the balance of the family’s hanking business which 
would have otherwise lain dormant: '* The joint estate suffered no 

appreciable detriment by the transaction and it would he, we think, unduly 
extending the principles of Hindu Law applicable to acquisitions by the aid 
of joint funds or joint exertions, if we were to hold that the property 
which came to Paras Das from a collateral branch of the iannly became 
joint family property.”* 16 ) In another case, the plaintiff, his brother and 

(8) Nawabuddin v. Kami, (1901) P Narolam Das, 6 B. H. (\ R. (AC.) i 

R. 12. (6) ; Lakslmtan v. Jamnabai, 6 P. 225 

(9) Gur Charanlall v. Badri Narain, (241) (case of a Vakil); Ahmcdbhoy v. 

17 A. W. N. 187; Sufa Climd v. Hemraj, Cassumbhoy 13 B 534 (545, 548) ; Krish- 
(1869) P R. 59 naji v. Moro, 15 B. ,$2 (37) ; Dwarka 

(10) Juqmohan Das v. Mangal Das, jo Prasad v. Jumna Das, 13 Bom. L. R. in 

B. 528. (137). 

(11) Ram Pershad v. Sheochurn, ro (14) Bissessur v. Lachmcssnr, 5 C. L. 

M. I A. 490 (505). R. 477 P. C ; Sudanand v. Bonamalcc, 6 

(12) Dhunoakdharee v. Gun put Lull. W. R. 258; Bono v. Bolce, 8 \V. R. 182 

10 W, R. 122; Krishnaji v. Moro, 15 B (15) Cited in Balakce v. Court of 

32. I Cards, 14 W. R. 34 

(1 3) Faulicm v. Pauliem, 1 M 252 (16) Bachho v. Dharam Das, 28 A. 347 

(261) P. C. ; Chain Konda v. Chala Kon- (355). 

da, 2 M. H. C. R. 56 (76); Mancha v. 
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his father, all living in union, purchased a house, the price of which they 
raised by pledging the ornaments of their wives. The sale-deed was taken 
in the name of the father. The ornaments were redeemed by the plaintiff 
alone out of his own earnings, and lie returned the ornaments of his 
father and brother. On a partition this house was allotted to the plaintiff 
who pulled it down and adding to its ;ite by purchasing some more land, 
he built a new house. It w'as attached in execution of a decree against the 
plaintiff’s son to which the plaintiff objected. Parsons and Ranade, JJ., 
admitted his objection but on different grounds. Parsons, J , held that as 
the house had been acquired with the assistance of joint family, it became 
joint but not ancestral property, and that therefore, on its allotment in a 
partition to the plaintiff, it became his self-acquired property, in which his 
son had no vested interest. Ranade, J , however, held that the house did 
not become the plaintiff’s self-acquired property because it had been allotted 
to him in a family partition, but he upheld the plaintiff’s claim on an 
assignment which he had taken from his son.* 1 '* 

1195. Burden of Proof. —There is of course no presumption that 
any property in possession of a member of a joint family is his ancestral 
property. That it is so must be proved like any other fact. As will be 
presently seen, Hindu Law presumes that a family is joint; but the pre¬ 
sumption does not go any further. For instance, it does not extend to the 
presumption that all its members possess joint property, and a fortiori 
that any of them possesses ancestral property. 


109. (t) The joint property of a joint family comprises 

the following property, namely:— 

Joint property de- . . . . . . 

fined. (<») Ancestral property inherited by a 

member of the family from a direct male 
ancestor not exceeding three degrees higher than 
himself:— 

(b) Acquisitions to the property made with the help of 
joint ancestral property; 

(O Save as provided 1>) the next section, property 
acquired by members of the joint family; 

(d) Property acquired with the help of nucleus of an¬ 

cestral property; 

(e) Property which, though separately acquired, is 

thrown into the common stock. 

( 2 ) Such property may be called coparcenary property; 

(3) -Amd members of the family possessing a share there¬ 
in may be called coparceners. 


(17) A ’handubai v. Pirbhai, 2 Bom. 1. 
K. 76. 


(18) Attar Singh v. Thakar Singh, 35 
C 1039 P. C, followed in Fateh v. Iman- 
uddtn, 2 L. I.. J. 188. 
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Synopsis. 


(1) Difference Between “Joint 

Property “ Joint Family 
Property” and “Joint 
Ancestral Property” 

(1196-1198). . 

(2) Apratibhandh and Saprati- 

bliandh Property (1199- 

1201 ). 

(3) Meaning of Ancestral Pro¬ 

perty (1203). 

(4) IVhat Should Constitute 

Joint Property (1204). 


(5) Joint Acquisition (1205- 

1206). 

(6) Effect of Blending (1208). 

(7) Property Treated as Joint 

(1209-1213). 

(8) Government Grant (1214). 

(9) Impartible Estate (1215- 

1218). 

(10) Accretions (1219). 

(11) Hereditary Offices (1220). 

(12) Acquisition Under Father’s 

Will (1221). 


1196. Analogous Law.—This section is supported by the under- 
noted authorities.*"'* The terms “ Joint property,” “ Joint family property ” 
and “ Joint ancestral family property ” are generally used to designate 
property which belongs to the members of the family. But these three 
terms do not always convey the same thing. As pointed out by Beaman, 
J., the term “ joint property ” connotes to an Knglish lawyer merely the 
sense it bears in Knglish Law, namely, that the property is held by any 
two or more persons jointly, and its characteristic is survivorship. But 
in India the term “ joint property ” conveys a good deal more, since it 
means that it is property of members of a joint Hindu family. Then 
again, the term “ joint family property ” is not the same thing as term 
“ joint ancestral property ” since family property may be joint as in clauses 
(b) to (£*) without being ancestral, and it may be ancestral without being 
joint. There must have been a nucleus of joint family property before 
joint ancestral property can come into existence. Because the word 
“ ancestral ” connotes descent and therefore, of course its pre-existence. 
Such nucleus is, however, by no means necessary for a joint family 
property. 


1197. The Courts draw some distinction between these two species 
of property, holding that in joint ancestral property the members acquire 
a right by birth; whereas no such presumption is made in respect of pro- 
]>erty which is merely joint without being ancestral. But there is really 
no real difference between the two. As Beaman, J., said: “Bating all 
presumptions, I state as my opinion without much fear of serious con¬ 
tradiction, that where property is admitted or proved to have been joint 


(19) Cl. (a).— S. 99. 

Cl (b) —Radhakant v Nasina, 45 C\ 
7 .U P. t\; Methasam v. Rewachand, 45 
t\ m p. c. 

Cl. (r) — I.uximon v. Mullar Row, 2 
Kn. 60 (63) ; Frit Kocr v. Mahadco, 22 
C. 85 p. C.; Soshi Kumar v. Chandra 
Kumar, 35 C. L. J. 348 (354). Ram 
Ghulam v Ram Rehari, 18 A. 90; Gof»il 
v. Jaicand Singh, (1919) P. \V. R. 30. 
49 I. C. 1007; Lala Jagan v. Mathura 
Prasad, 39 I. C. ( 0 .) 498 ; Munistvami 


v. Maruthammal, 34 M. 21 r. 

Cl (d).—Mathasam v. Rama Cliand, 
45 O. 666 P. C.; Gobinda \. Rad ha, jr A. 

Cl. (r ).—Radhakantalal v. Nasina, 45 
C. 733 P. C.; Laldas v. Mofibai, 10 Bom. 
L. R. 175 (177): I lari Das v. Velji, 16 
Bom L. R 584, 20 1 . C\ 476; Indat Shai 
v. Shiam Rahadur. 17 *'. \V N. SOO . . 
C„ 17 I. C. 760 P. C.; Chela Sami v. Che- 
lasami, (1922) M W. N 487, O922) Mad. 

423- 
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tan illy property, it is subject to exactly the same legal incidents in every 
respect, as property which is admitted or proved to be ancestral joint 
family property.”* 20 ) 

1198 . Then again joint ancestral property is not the same tiling as 
“ ancestral property ” which means property which 
Clause (a). Joint a person inherits from a direct male ancestor not 

Ancestral Property. mon . lhan lhrce degrees higher than himself—that 

is to say, from his father his father’s father, and his father’s father’s 
father. Property inherited by him from his other relations is his separate 
property. The essential feature of the one is that if the person inheriting 
it has sons, grandsons or great grandsons, they all become joint owners 
with him, whereas in the case of the other they acquire no such interest. 
In other words, the son of the heir of unobstructed heritage acquires in 
his father’s inheritance an interest by birth, so that his power of alienation 
is subject to his rights, whereas in property which he has inherited by 
obstructed succession he lias the same unrestricted right of alienation as he 
possesses over his' self-acquisitions.* 2,) This distinction is conveyed by 
the text writers by designating the two properties as Apratibandh or 
Saprctibandh, terms which have been translated as unobstructed and 
obstructed, hut whkh connote the same sense as the terms “ vested ” and 
“ contingent ” of English Law 


1199 . These teims are thus explained in the Mitakshara. " Heritage 
is of two sorts: unobstructed ( Apratibandh ) or 
“Apratibandh and lj a ))] e to obstruction (Sapratibandh). The wealth 

pertie*. ' *” r °" of the father or of the paternal grandfather becomes 

the property of his sons or of his grandsons in the 
right of their being Ins sons or grandsons, and that is an inheritance not 
liable to obstruction. Hut property devolves on parents (or uncles), 
brothers and the rest, upon the demise of the owner if there be no male 
issue, and thus the actual existence of the son and the survival of the 
owner are impediments to the succession; and on thejr ceasing, the pro¬ 
perty devolves on the successor in right of his being uncle or brother. 
This is an inheritance subject to obstruction. The same holds good m 
respect of their sons and other descendants.”*- 82 ) 


1200 . Nilkanth describes the same terms as follows: ‘‘Where the 
life of the owner of the property or that of his sons, etc., is interposed, 
the wealth is called obstructed heritage (Sapratibandh) ; for example the 
wealth of uncles and the like; hut where ownership accrues to sons, etc., 
from relationship to the owner, without the necessity of having recourse 
to other means of acquiring wealth, that is unobstructed heritage 
{Apratibandh) ; for example, the father's wealth.”* 23 ) 

1201 . This division of heritage is not recognized by Jimut Vahan 
according to whom the right to succession accrues only on the death of the 
previous owner,* 2 -*) the result being as previously stated, that while the 


(20) Karsandas v Ganyabai, 32 B. 470 
( 49 i). 

(21) Nund Coomar v. Ruseeooddeen, 
r8 VV. K. 477; Rayadar, {In re), 3 M H 
C K. 455: Jau'ahir v, Guyan Singh, 4 
Agra 78 The rule is the same whether 
the son be one by adoption; Babu \ 


Ratnoji, 21 B. 319 (325). 

(22) Mit. i-i-j; see these terms ex¬ 
plained per Couch, C. J., in Nund Coomar 
v Ruseeooddeen, 18 W. R. 477. 

(23) Mayukh, IV-II-2 (Mandlik), r>. 
37 - 

(24) Mandlik’s H. L., 359, 360. 
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heir in Bengal has the unrestricted right of alienation uncontrolled by his 
son, the heir under the Mitakshara cannot alienate his unobstructed heritage 
without reference to the rights of his issue. For this reason property 
acquired by unobstructed heritage is called “ ancestral property ” and 
whereas property acquired otherwise as by inheritance from any other 
relation such as an ancestor more than three degrees remote, or from or 
through a female, as for instance, a daughter’s son, a collate! al relation 
or from a maternal ancestor is not ancestral property nor are the heirs 
or male descendants coparceners with him in respect of such property. 

It will be thus seen that property which may be self-acquired of the 
father will become ancestral upon its 'nheritance by his son/') and such 
ancestral property must necessarily be coparcenary as regards his own issue, 
though it is not so as regards his own collaterals since, thej have not 
interest in it by birth. G) 

1202. Both the terms “ ancestral pr iperty ” as well as “ coparcenary 
property ” are thus technical terms and bear a special meaning at 
variance with their etymological sense. 

1203. “Ancestral property” not mly includes the probity inherited 

from an ancestor, as previously stated, but by acces- 
What Ancestral sion it includes all the profits therefrom which may 

Property Comprises. have been added to the corpus.So where a per¬ 

son blended in his account his profits made from an¬ 
cestral and those made from his self-acquired property, the Court held 
that augmentations which blended, as thev accrued, with the original estate 
partook of the character of that estate.All property acquired out of 
the income of ancestral property is itself ; nccstral, whether acquired before 
or after the birth of a son.<s> 


1204. It is now settled that in order to stamp a property acquired 

Clause (b) with t ^ ie a *^ ,0 ' nt property w'th that character 

au “ e the aid must be substantial and not merely illusory. 

--If suppose, a co-parcener erects a substantial house costing Rs. 30,000 on 
an ancestral site upon which stood a thatched house which had fallen 
into desrepair it would not on that account become the joint property of 
the family.b-) The case would however, be different if the building was 
erected inspite of the protest of the other co-parceners. <7 > 

1205. Joint Acquisition. —The question whether property acquired 
by members of a joint family without the aid of 
ancestral nucleus would be their joint or the self- 


Clause (c). 


(25) Nund Coomar v. Rucccooddccn, 
18 W. R. 477; Gurumurthi v. Gurammal, 
.12 M. 88; but see Venkayyamma v. Ven- 
kataramanayamma, 25 M. 678 (687, 688) 
P. C, discussed post under “ Inheritance ’ 

(1) Ram Narain v. Per turn Singh, 20 
VV. R. 189; Chaturbhooj v. Dharamsi, g B. 
43« (450). 

(2) Janki v. Nand Ram, 11 A. 194 
(198); Gurumurthi v. Gurammal, 32 JM. 
W (90). 

(3) Goroo Churn v. Golukmoney, Fult 
166; Lakshman v. Jamnabai, 6 B. 225; 
Mahomed Sidick v. Haji Ahmed, 10 B. 


11 (16). 

(4) Mahomed Sidick v. llaji Ahmed, 
10 B 11 (16, 17); Tulsamma v. Guntu- 
pallt, 48 M. 597. 

( 5 ) Jugtnohan Das v. Mongol Das, 10 
B. 52K. 

(6) Pcria Karuppan v. Arunachelam, 
50 M <582 (587), following Vitlwba v. 
Uariba, 6 B. H. C. R. (A C.) 54; 
Vpendra Nath v Umesh Chundcr, 12 C. 

L. J. 25. 

(7) Subbiah v. Gundlapudi, 46 M. 104. 
explained in Peria Karuppan v. Arunache- 
lam, 50 M. 582 (589). 
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acquired property is not free from doubt. In one case Birdwood, held 
it to be the self-acquired property 00 ; but this case has been dissented 
from in a case in which the contrary was held possible if the property 
was treated as joint family property, which would be presumed from the 
mere fact of their jointness as members of a joint family. 00 In this view 
the question resolves itself into one of presumption which may, however, 
be rebutted. 


1206. Propcity ma> become joint if it is acquired by the joint exer¬ 
tions of the members of the joint family though there be no nucleus to assist 
in its acquisitions.° 3) Such property become.: joint property of the family 
and not only of those who acquire it. Nor can they set up amongst them¬ 
selves a sub-coparcenary for the purpose of acquiring and enjoying the 
result of their joint labour to the exclusion oj other members. As Bhash- 
yam Ayyangar, J., said, a joint undivided Hindu family is purely a creature 
of Hindu Law and cannot be created by act of parties save in so far as the 
act of adoption may have that effect. 00 

1207. It has already been seen that property acquired with the help 

C1 ., of nucleus of property becomes joint only when the 

***** ' ' joint nucleus is substantial and not merely nominal. 

For a furth.-r commentary, see under next section. 


1208. Property Blended. —Separate property may become joint if 
Claus* (e) 1S blended ” or thrown into the common stock.” 

***** '■*'■ No consideration of motive is required or need be 

proved to establish this mode of jointness; since members of a joint family, 
it may be, out of affection and legard for one another, desire to treat their 
individual acquisitions as joint. The question is one of intention, deducible 
fium the words, act and conduct of the parties. But in this connection 
the two principles may at times be in conflict The one is whether the 
conduct points to the blending, and the other whether it is not a mere 
evidence of affection and kindness from which no inference detrimental to 
the rights of a person could be fairly drawn. If two relations having 
such some property of their own blend it and treat it as joint the case 
presents no difficulty; but if a relation having little or nothing to offer is 
treated by another with kindness it could not of itself be regarded as 
amounting to the admission of his coparcenary right. As the Privy Council 
in one case remarked; It would not be reasonable or conducive to the 
peace and welfare of families to construe acts done out of kindness and 
affection to the disadvantage of the doer of them, by inferring a gift when 
it is plain that no gift could have been intended.” 00 


1209. Property Treated as Joint. —Property may become joint by 
reason of its being treated as a joint acquisition. The characteristic of 


(11) ChaUeerbhooj v Dharamsi, g B 
43 * ( 445 > 

(12) Harifos v Devkuvar 50 13 443 
(448), following Laldas v. Motibai, in 
Bom. L. R. 175; Karsondas v. Gangabai, 
34 B 479, dissenting from contra 111 
C'hatteerbhooj v. Dharomsi, y B. 438 


1445;. 

(13) llari Das v. Devkuvasbai, 50 B. 
443 

(14) Sudarsanam v. Narasimhulu, 25 
M 149 

(15) Muddun Copal v. Khikhinda, 18 

C. 341 p. c. 
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this property consists not in the contribution of joint labour to its acquisi¬ 
tion, as in the conduct of those against whom the right is claimed. An 
extreme case of this kind arose where one N had four sons—A, U, C and 
L>—all residents of the village of Dongre in the Ratnagiri District where 
they had a small house, but no lands or othei property About 40 years 
ago one of them A, left his native village and set up a school at Hhynder 
in the Thana District where he afterwards opened a shop and commenced 
trading in salt. A year or two later, his b; other II joined him, opened 
a school in a neighbouring village and commenced to act as broker at 
Hhynder where he died leaving the defendant then a year old. Later on 
he was removed to his native village and on coming of age he managed 
his household business. Two other brothers C and D later on joined A and 
assisted him in his business. All the three A, C and D used to remit monej 
to their parents at Dongre where their children were married. C and his 
sons then separated in mess and sued A and his sons, D and li’s son for 
partition, in which IVs son equally claimed ; quarter share. A defended 
the suit on the ground of his separate acquisition but on the decree being 
passed against him, he did not appeal. The claim of R’s son was rejected, 
but the High Court decreed his claim on the giound that he had been treat¬ 
ed by the brothers as a member of the joint family, like one of their own 
sons, and that he had been placed in management of their family property 
and dealings at Dongre. r Ihe Court held that the right to share did not 
depend upon the establishment of the fact of actual help having been ren¬ 
dered at the principal place of business. The fact that IVs son was treated 
as standing in the place of his father 15 and served the common interests of 
the family by staying at home to look after the household with the consent 
of all the three brothers entitled him to a share which was decreed.* 1 ®) It 
will be observed that in the case emphasis was laid more on the contribu¬ 
tion of labour than on the fact of treatment So it has been observed in 
another case: " For the formation of a coparcenary in Hindu I-aw such a 
nucleus is not absolutely necessary, provided the persons constituting it stand 
in the relation of father and son or other relationship requisite for a 
coparcenary system, and these persons by living, messing and worshipping 
together and throwing all the property jointly into one common stock mani¬ 
fest their intention to deal with one another and with outsiders as members 
of a coparcenary system under the Hindu Law.”*’ 6 ) 

1210, To create a title upon the ground that the owner of a property 
threw it into the common stock abandoning his exclusive title in favour ot 
his brothers, it is necessary for the latter to show a clear intention on the 
part of the owner to abandon his separate rights and throw it into the 
common stock.* 1 ?) It is not reasonable or conducive to the peace and wel 
fare of families to construe acts done out of kindness and affection to the 
disadvantage of the doer of them, by inferring a gift, when it is plain that 
no gift could have been implied.* 18 ) Such was the case in which the evi¬ 
dence showed that the names of the brothers of a single donee under a 
deed of gift had been entered in the Revenue papers along with his own, 

(is) Raghunath v. Mahndcv, i8y6 13. 

T. J. 503. To the same effect, Krishnaji 
v. Moro, 15 B. 32. 

(16) Lai Das v. Moti Rat, 10 Bom. L. 

K. 175 077). 


(17) Dharam Chand v. Amba, (1898) 
B. P. J 308. 

(18) Jankt Nath v. Jankt Nath, 2 A. 
L. J. 223. 
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that on certain occasions the donee associated with his brothers in suits 
relating to the property in question, and that the donees made certain pay¬ 
ments out of the income of the property to his brothers; but the Court held 
that these facts did not support an inference as a matter of law that the 
donee had thrown the property gifted to him into the common stock, or 
that the donee was estopped from questioning his brother’s rights. (t9) 
Such was the case of one Kuldip who treated his younger brother Sadha 
Ram, who was born deaf and dumb and so incapable of inheriting property, 
as if he had been under no incapacity His name was entered as joint 
owner in the revenue record, and documents were issued and taken in his 
name. For a number of years his case had been treated by the family as 
one who might be cured. Ultimately there living no hope of his cure, a family 
arrangement was entered into by which he was set iside as disqualified. 
Sadhu Ram’s collateral sued for his estate. The High Court upheld the 
claim on the ground that Kuldip had by his conduct admitted Sadhu Ram’s 
title and th.it it \va* good even as a family arrangement or by virtue of 
the law of limitation J’»ut their judgment was reversed by the Privy Coun¬ 
cil who held that acts of kindness should not be construed into acts to the 
disadvantage of the doer and that Kuldip’s conduct was throughout that 
of a brother who was anxious to secure to his younger brother the share to 
which he would have been entitled if not disqualified: “Kuldip naturally 
and properly tieutcd this articled brother as a member of the family and 
entitled to equal rights until it became ibsolutcly clear that his malady was 
incurable. Their Lordships think that it would not be reasonable or con¬ 
ducive to the peace and welfare of families to construe acts done out of 
kindness and affection to the disadvantage of the doer of them, by inferring 
a gift when it is plain that no gift could have been intended .”^ 20) 

1211. In another case of succession to an Oudh impartible estate the 
plaintiff sued to eject the defendant who was his paternal uncle on the 
ground that the estate being subject to the law of lineal primogeniture the 
defendant had no title. The latter pleaded («) that both he and his brother 
were entitled to the estate as it had been recovered by their joint exertions, 
and ( b ) that in any case the plaintiff had, by his own acts in 1879, made 
it over to him. As to contention (a) their Lordships held that the fact 
that upon its conferral on the plaintiff’s father, he alone entered upon pos¬ 
session of the estate, destroyed the theory of joint ownership, and that as 
to contention (b), it was perfectly true that the plaintiff had caused the 
defendant’s name to be mutated and recognised his claim, but their Lord- 
ships held that it did not prevent the plaintiff from stating the true state 
of the case after he had learnt it. “ It is not now contended that 
the mutation operated as a transfer. It would be absurd to suppose that 
the plaintiff made any misrepresentation to the defendant; neither 

was the dtuation of the defendant altered in any way to his 

prejudice No consideration was given by the defendant, nor 

is there anything in the transaction to create a trust. Possibly 

it might have given the defendant a possession on which time would run; 
but if so, time has not run long enough to create a bar. ... A gratuitous 
admission may be withdrawn unless there is some obligation not to with- 


(19) Muddan Gopal v Kliikhinda Koer. (20) Muddan Gofial v. Khikhinda Koer, 
18 C. 341 P. C.; Uma Shankar v. Aisha 18 C 341 (381) P. C. 

Khatun, 45 A. 729. 
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draw it; and there is not here any title on which such an admission can 
rest. If then there is no transfer, no estoppel, no bar by time, no trust, 
why should not the plaintiff assert his legal rights, whatever he mav. in 
ignorance of the facts or in difference to his uncle or for any other cause not 
injurious to the defendant, have admitted.”<* I > 

1212. But in another case where the Government had confiscated 

the estate of a rebel family but regranted about a third of it 
to the eldest brother, and the question was whether this grant 
was the grantee’s self-acquired property or one which liecame the joint 
family property of himself and his two other brothers, the Privy Council 
referred to the grantee’s own admission before the Settlement Officer ; n 
which he had admitted that he and his hi others were “joint in equal 
shares” referring to which their Lordships said: “It would seem, there¬ 
fore, that it must be inferred that under a family arrangement which cannot 
now be questioned, the three brothers became jointly entitled as members 
of an undivided Hindu family to the Shirpur estate, although the Govern¬ 
ment grant was to Gaya Din alone The two cases might be distin¬ 

guished on the ground that while one was a case under Mahomedan Law, 
the other was one under Hindu Law under which the admission into the 
coparcenary is possible by such recognition. 

1213. The same high tribunal had to decide another case in which it 
found the acquirer to have blended his income with that of the joint family. 
This was the case in which the question was as to whether one Durga 
Prasad’s estate was separate or a part of the joint family property of 
himself and his sons. It appeared that Durga rose from a clerkship on 
Rs. 150 to be an Inspector of Schools on a salary of Rs. 750 per month. 
In 1885 he retired on a pension of Rs. 4,000 per annum. It was admitted 
that Durga had considerable nucleus of ancestral property in his hands 
after his partition from his two brothers, the income of which he blended 
with his own. His sons, when they came of age, sent the pay which they 
received to their father with whom they lived and by whom they were sup¬ 
ported. Referring to this fact their Lordships remarked: "This is strong 
evidence that there was but one common stock of the whole family into 
which each voluntarily threw what he might otherwise have claimed as 
self-acquired; and the property purchased by. or with the assistance of, 
the joint funds, was joint property of the family, and not of any particular 
member of it.” (23 > But this was a case of father and son, the father being 
the kart a, and there was one common stock. But the case was held to be 
different where one Ram Narain, a junior member of joint family, who as 
a pleader at Hardoi, had amassed a fortune, purchased properties at Hardoi 
out of his earnings in the name of his son-in-law, the husband of his only 
child. He maintained an omnibus account book in which he blended his 
professional earnings with his receipts and payments on account of joint 
properties. Ram Narain continued to be a junior member of his family 
from 1864 to 1890 when he became manager of the joint family. In 
1889 he made a statement to the effect that he had gifted the villages to 


(21) Muhammad Imam Alt v. Hussian (23) Lai Bahadur v. Kanhaiyalal, 29 

Khan, 26 C. 81 (100, 101) P. C. A. 244 (255) P. C, distinguished in 

(22) Kedar Nath v. Ratan Singh, 32 Suraj Narain v. Ratan Lai, 40 A. 159 

A. 415 (426) P. C. (164) P. C. 
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his son-in-law. Tn 1900 Ram Narain died and the question was whether 
the properties gifted were his self-acquisitions The Privy Council held 
that they were and in upholding the gift they were influenced by the fact 
that Ram Narain had abundant moneys of his own to purchase those 
properties and that “ the fact that lie blended those that were not otherwise 
used does not mean that every entry of a purchase in the book is an entry 
of the transaction so dealt with, that it must be regarded as joint property.” 
And as to the gift they held that his purchase of the properties in the name 
of his son-in-law and a declaration to the effect that he had gifted them 
to him sufficed to convey a good title in his favour/ 2 *) 

1214. Government Grant.— Property acquired from a grant from 
Government is unquestionably self-acquired, (2S) unless it was merely res¬ 
toration of a confiscated grant intended to be for the benefit of the fami- 
ly(0 or is a grant made in consideration of the services render¬ 
ed by the family or at its exjiensc. I’ut a party cannot sue Government 
for the modification of its grant Mv an order of Government known as 
Lord Canning’s Proclamation of 1858 all property in the soil of Oudh was 
confiscated !>\ Government, out of which an estate was transferred to one 
Gouri Shanker tin head of a banking firm which had supported Govern¬ 
ment in suppressing the mutiny. Tn holding that the grant enured for the 
benefit of his family, the Privy Council said: “As regards that part of the 
property granted to Gouri Shanker which, if any was not previously part 
of the family estates, it cannot be held to have been the separate self- 
acquired property of Gouri Shanker within the meaning of Hindu Law. 
Tt was granted as a reward for loxalty and for the support and assistance 
rendered to Mritish officers; such services as those referred to in Gouri 
Shanker’s petition could not have been rendered without the use of funds 
which must be presumed to have been those of the joint family.”* 3 * So 
where an estate was allowed to continue in possession of its manager, and 
was at the settlement, granted to “the loyal members of his family,” the 
Privy Council held the grant to be for the grantee’s family generally, and 
not to any persons as persona designator * The question whether a 
Government grant was personal to the grantee or to him and his family is 
one of construction and intention to be inferred from the terms of the 
grant and its surrounding circumstances It may be that the grant is 
personal Even then it is open to the grantee to treat it as a joint family 


(24) Surat Narain v Raton Lai. 40 A 

150 ( 173) P (' 

(25) Kc.tmna Nachiar \ RaiaJi of 
Shivatiunga 0 At I A cj.i (ft 10) , Beer 
J’ertab \ Raiender. 12 M T \ 1 ( *4), 
followed in Ram Nuntlun v Janki Koer, 
20 C 828 (8s r) P (' • S nokrat \ Govern¬ 
ment, 14 At. T A ri2; , lnrt>er>ha<l \ 
Shea Pval 26 W K SS, Prii Imlar \ 
Janki, 5 T A 1 ; S here Bahadur \ 
Dariao, 1 C. 64^; Jaaanatha v Ramabha- 
dra, 11 M. 480: Malian \ Purthofhama. 
12 M 287: Subbaraya v. Katnu. 23 M. 
47; Gunnaiyan v. Kamachi 26 M 310 
(and cases cited; Poona v Nirpat Singh, 
2 C. P. L. R. 133. 


(r) Hurpcrshad v Sheo Oval, 26 W K. 
55; Kedar Nath v Ratau Singh, \2 A 
415 P C ; Beer Pertab Singh v Rajen 
dar, 12 M I. A. 1 (37) ; Sookraj v Go¬ 
vernment. 14 AT. I A. 112 (125); Nara 
yana v Chenqalamma. 10 M. I (8) P. C 
(really a case of release of its rever 
sionary rights hy the Crown); Ram Nut- 
dun v Janki Koer, 20 C. 828 P. C. 

(2) P.att India Co v. Sved Ally, 7 M 
T A 5SS (S7«). 

(3) Hurpershad v. Sheo Dyal, 26 \V. V 
55 (58) P. C 

(4) Govindrao v. Sita Ram, 21 A. 5. 
P C. 

(5) Bait noth v. Tej Bali Singh, 38 / 
590 (608). 
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asset and it becomes so if the grantee constitutes himself as trustee for 
his family (6) or by a family arrangement*?) or by a family custom.* 8 ) 
1215. Impartible Estate.—From the history of the law of primogem ■ 
turc given in the ensuing pages (Chap XV), it will be clear that, in 
their inception, impartible estates owed their origin to feudal jj'.ints, but 
with the decline and decay of feudalism, they have continued to retain their 
incident of impartibility. Some of them have been the subject of express 
legislation or a formal grant by (Government in which both their impartibility 
and inalienability is made a term of the tenure. Apart however, from 
law or grant an estate may be impartible by its nature or by custom 
But in tins case, since partibility is the rule and impartibility an exception, 
he who relies upon the impartibility of an estate must prove the custom.*' 1 ' 
In such cases the nature of the estate ami the existence or otherwise of a 
special family custom are questions of fact to be detei mined on the evidence 
available in each case.* 10 ) 


1216. It may be generally stated that an estate paitaking of the nature 
R . , ..., of a principality or a Kaj is ordinarily both imparti- 

.mpar.s e. ble and inalienable.*") Such are the /.emindaris* 1 -) 
and Palyams* 1 ’) of the Madras Presidency, Orissa and Central Provinces 
which are all classed as non-feudatorv estates 


1217. The impartible estates are from their very nature incapable 
of being regarded as coparcenary property, though those who would be 
coparceners if the estate were partible, would, amongst others, be entitled 
to maintenance as of right. This appears to be now settled,* 1 '’) though in 
some cases the language of the Privy Council does not appear to warrant 
that inference.*'?) In one leading case the Privy Council observed: 


(6) S'ookra] v Government, 14 \f t 
A (127), Harden Ihix v lawahi • 
Singh, 3 C. 522 (538) P. C ; Shore Ba¬ 
hadur v. Dariao Kuar, 3 (' 64s (632) 
P. C ; Ramanand v. Raqhttnath, 8 (' 76c, 

(;*2) p. c. 

(7) hedar Nath v Rat an Singh, 32 A 
41 s (426) P. t\; Periasami v. Per it so mi 
1 Af 312 P. C. 

(8) Rhuiangrav v. Malojtrav, 5 B. H 
C R. ]fn (169); Madhavrav v Alma 
ram, 15 R 519 (524). 

(9) Gunesh Putt v. Mohcshur, 6 Af. f 
A 164 (187); Venkata v. Parthasarathy. 
37 M. 199 (209) P. ('.; Durtja Charan \ 
Raghunalh, 18 C. W. N. 55 

(10) S. 193; Mallikarjun v. Puma, 13 
At 406 P. followed in Narasintha v 
Parthasarathy, 37 At. igq P C. But, of 
course, as previously staled, it is not <1 
question of fact for the nurposc of appeal 
IS too (a), ( h), Civil Procedure Codel 

(ir) Ganesh Putt v Maheshur, ft Af I 
A 164; Beer Pertab v. Raiendra, 12 M. 
h A. t; See the subject discussed in 1 
(four's Law of Transfer, (4th Ed) 
§§ 225, 328. 

(12) Gavtiridevamma v. Ramandora, t> 
Af H. C. R. 93 (104). 

(13) Kachi Kaliyana v. Kaehiyuva, 28 
Af. 508 P. r ; Naragunty v. Vengama. 9 


At. I * 66. 

'14) Sartai Kuari v. Peorai Knari, 10 
A 272 P. C ; Rama Rea v. Rata of Pitta- 
tore, 41 Al 778 P C.; hut see Bat / Nath 
v Tej Bali, 43 A. 228 (213) P. C 

(15) Jig., ill Katama Nachiar v Raia 
of Shivgattga, 9 AT. I A 539, they said ■ 
“Tf the Zemindar at the time of his 
death and his nephews were members 
of an undivided Hindu family, and the 
/cmindan, though impartible, wai part 
of the common family property, one ol 
the nephews was entitled to succeed to 
it on the death of his uncle ” In 
Vettuniala v. Yenumala, 13 Ab I. A. 333 
(339), they said: “ Their Lordships are of 
opinion that the estate was in its incep¬ 
tion part of the common family properly 
though impartible, and therefore with 
certain qualifications enjoyable by only 
one member of the family at the time,” 
and that succession to such estates has 
always been determined by th< rule of 
survivorship; Naraguntv v Vet.gama, 9 
Af. I. A. 66; Heeranath v. But Narain. 
17 W. R. 316 P. C.; Chintamun v Nam 
lukho, 1 c'. 153 P. C.; Sivagnana v. Peria¬ 
sami, 1 Af. 312 P. C ; Rat Singh v 
Baisni, 7 A. 1 P. C.; Voorga v Doorga, 
4 C. 190 P. C To the same effect, Ven¬ 
kata v. Court of Wards, 22 M. 383 P. C. 
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“ Though an impartible estate may be for some purposes spoken of as 
joint family property, the coparcenary in it which under the Mitakshara 
law is created by birth, docs not exist/* 6 ) 

1218. But in spite of this modification, their Lordships continued to 
hold that the rule of succession is still by survivorship* 1 ?) and their view 
was followed by the other Courts/' 8 ) But in a later case their Lordships 
once more declared that no junior members of the family possessed any 
coparcenary rights in an impartible estate and their interest therein was 
merely a contingency* 15 *) but this view has since been again modified in a 
case* 20 ) in which it was held that an impartible estate might be ancestral 
or self-acquired, though their Lordships objected to the very word “ copar¬ 
cener ” as misleading. But this distinction was set out only for the purpose 
of succession to be considered in the sequel. Apart from succession, it 
was conceded, and is indeed, clear that as the ownership of an impartible 
estate vests in the holder for the time being, who has complete dominion 
over it and no relation of the holder, apart from the personal relationship, 
has, by reason of his relationship and apart from custom, any right even 
to maintenance. “ An impartible zemindari is the creature of custom, and 
it is of its essence that no coparcenary exists. This being so the basis 
of the claim is gone, inasmuch as it is founded on the consideration that 
the plaintiff is a person who, if the zemindari were not impartible, would 
be entitled as of right to maintenance.”*-") And if during the lifetime 
of the holder no other member of the family has any present proprietary 
interest in the estate, it follows that there is nothing to survive on the 
death of the holder, and the estate must descend as if it were separate 
estate, subject only to the rule of law that for the purpose of ascertaining 
the party on whom the estate devolves, the estate would l>e regarded not as 
separate estate but as joint family property/***) The holder of such an 
estate may subject to any custom resign or renounce it in favour of any 
person, gift* 23 ) or devise it to any one, as he has no one with vested 
interest in the estate to prevent him from doing so/ 24 ') And in this respect 
there is no difference between the Mitakshara* 215 ) and the Dayabhag 


(16) Sarfajkuari \ Deoraj, io A 272; 
Gur Pershad v Dhani Rat, 38 C 182 
(186, 187); liachoo v Afankorcbai, 29 B 
5i (57) O. A 31 B .57,} I’. C ; Zemindar 
v Trustee, 32 Jd 429 (433); Venkata v. 
Venkata, 23 C W N. 173 P C. Narayan 
Singh v. Janki Koer, 24 C. \V N. 857 
P. C\, 62 T C 289, dissented from in 
Baij Nath v Tej Pali, 43 A 228 P. C 


(21) Rama Rao \ Raja of Pittapur, 41 
M 77# (785) P C, affirming 39 \t 396; 
Dajnath v. Tej Dali, 43 A 228 P. C 

(22) Zemindar \ Trustee, 32 M 429 
(433. 434); Visiti not ha v Kamulu, 25 M 
L. J. 271, 2i I. (’ 724; Ilardyal Singh v 
Dish an Singh, 6 A. L. J. 7S3, 3 I. ('. 907; 
Inder Sen Stigh v. liar pal Singh, 34 A. 
79 (Sed quaere Does the successor succeed 


224, Gur Pershad v Dhani Rao, 38 C. 182 

(187). 

(19) LalitesJnear v. Ramashwar, 36 ( . 
481; Tara Kutnari v. Chaturbhuj, 42 C. 
1179 (1195) P. C ; Rama Rac v. Raja of 
Pittapur, 41 M. 778 P. C. affirming O. 
A. 39 M. 396; Zemindar v. Trustee, 32 M 
429 (433)- 

(20) Dai)noth v. Tej Daly. 43 A 228 


43 A 228/(243) P. C.' 

(23) Sivasubramanta v Krishnannnal, 
18 M. 287. 

(24) Shagitana v. Periasami, r M 312 
P. C. 

(25) Rama Rao v. Raja of Pittapur, 41 
M. 778 P. C. ; Lakhraj v. Harpal Singh, 
34 A. 65 P. C. ; Muthusami v. Bangaram- 
mal, 9 M. L. T. 59, 8 I. C. 382. 
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schools/') But where the holder of an impartible estate, by a gift or will 
carves out a portion thereout and grants it to his younger son for the 
maintenance of himself and his descendants, such property is ancestral 
in the hands of the son and not his self-acquired property which he was at 
liberty to alienate capriciously to the detriment of the testator’s giandson/ 2 3 4 5 ) 

1219. The question whether properties acquired by the holder of an 
Accretions impartible estate become part theieof depends on his 

intention to incorporate the acquisition witli the 
original estate/*) But though such intention may alter the mode of succes¬ 
sion/*) it cannot alter the incidents of the estate by impressing upon it the 
attribute of impartibility since no private individual can create an imparti¬ 
ble estate**) or alter its course of devolution/ 6 ) Ordinarily, the savings 
and purchases from savings of an impartible estate are the self-acquired 
property of the holder over which he has every right of alienation*?) 
IS. 193 (*)1. 


1220. Hereditary offices, whether religious or secular, are treated by 
• i nrt . the Hindu writers as naturally indivisible, but 

ere i ary ices mo dem custom, whether or not it be strictly in ac¬ 
cordance with ancient law, has sanctioned such partition as can be had of 
such property by means of a performance of the duties of the office, and 
the enjoyment of the emoluments by the different coparceners in rotation **) 
(S. 201). 


1221. The question whether the self-acquired property of the 
father which the son receives by bequest is in his 
AcquMmon under “ancestral” or his self-acquired property has not 
a 01 * “ yet been authoritatively settled by the Privy Council, 

though they noted the great conflict which prevailed in the Courts in 
Tndia on the subject/ 1 ) According to the Calcutta view* 1 ") such property 
is ancestral but according to the Allahabad view*") it is self-acquired, while 
according to the Madras*”) and Bombay* 1 *) cases the question is one of 
intention, it being left to the father to determine its character, but in the 


(1) Sartaj Kurai v. Deoraj Kuari, to 
A. 272 P. C.; Venkata Sttrya v. Court of 
IVards, 22 M. 383 P C.; Venkata \ 
Bhassyakarlu, 22 M. 538, affirmed O. \ 
25 M. 367 P C.; Tara Kumari v Chatur- 
bhtij, 42 C 1179 P C .; Kapilnanth \ 
Government, 22 W R. 17 (20, 21); Rup 
Singh v. Pirbhu Narain Singh, 23 A. 537; 
Beresford v. Ranasubba, 13 M. 167. 

(2) Udaydev v. Jadiiv Lai, f> C. 113 O 
A. 8 C. 199 P. C.; Narayan v. Loke Nath, 
7 C. 461. 

(3) Alurtasa Hussain v. Mhd Vasin, 38 
A. 552; Gurutami v. Pandia, 44 M. 1 (16) ; 
Hasari Mai v Abani Nath, 17 C. W. N. 
280. 

(4) Gurusami v. Pandia, 44 M. t (23), 
and cases cited therein. 

(5) Janki Prasad v. Dwarka Prasad, 35 
A. 913 (401) P. C.; following Parbati v. 
Jagdish Chandra, 29 C. 433 P. C. 

(6) Ramesliwar v. Lachmi Prosad, 31 
C. Ill, Pirejsha v. Manib Dai, 36 B. 53. 


(7) Tagore v. Tagore, 18 W. R 359 
(364); Tarkeswari v. Sashishckaresiear, 9 
C 952 P. G.; Karistoromoney v. Narcndra 
Krishna, 16 C. 383 P. C.; Parnashashi v. 
Kalidhan, 38 C. C03 P. C.; K unit anted v. 
Kunlianbi, 32 M. 315; Parbati v. Jugadish 
Chttnder, 29 C. 433 (453) P. C. 

(8) Mancltaram v. Pranshankar, 6 B 
298 (299). 

(9) Lai Ram Singh v. Deputy Com¬ 
missioner, 45 A. 596 (604, 605) P. C 

(10) Mttddun Copal v. Ram Baksh, 6 
W. R. 71; Hasri Malt v. Abaninath, 17 
C. W. N. 280 

(11) Parsotam v. Janki Bai, 29 A. 354; 
but see Phuhoanti v. Janeshtvat, 46 A. 

^(12) Tarachand v. Reeb Ram, 3 M. H. 
C. R. 50; Nagalingam v. Ramachandra, 
24 M. 429. 

(13) Jugmohandas v. Sir Mangal Pra¬ 
sad, 10 B. 528; Nanabhai v. Achratbai, 
12 B. J22, 


H. C .-39 
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absence of such indication, it will, according to the Madras High Court/ 16 ) 
be presumed to be ancestral, and according to Bombay and Oudh<**> 
Courts self-acquired. In the end their Lordships intimated that if they 
have to consider this question, as well they might, they would be disposed 
to decide it on the authority of the Mitakshara. It is upon this authority 
that the Calcutta High Court had to decide it as far back as 1863. 
The fact is, as noticed in that case, that the Mitakshara contains two 
conflicting texts—one that the father cannot alien even his self-acquired 
immoveable property without consulting his sons/ 1 ®) and another that the 
son “ must acquiesce ” “ because he is dependent ” on the father in the 
disposal of his own acquired property/'’) Following the view suggested 
by Macnaghten and Sir Thomas Strange/ 20 ) the Calcutta High 
Court reconciled this conflict by treating the son’s right as an 
imperfect right incapable of being enforced at law. Tn this view 
the father was held entitled to dispose of his self-acquisition at 
his o\\ n discretion, and this part of the decision has received 
the imprimatur of the Privy Council/ 2 ') But on the second question 
as to the character of the estate so acquired by the son the Indian cases, 
as noticed by their Lordships in the case already cited, are conflicting; 
and the question must be solved by recourse being had to another text 
of the Mitakshara which describes as a self-acquisition whatever is 
acquired by the coparcener “ without detriment to the father’s estate 
though/—’) as opposed to this text still another text can be quoted. “ What 
is obtained through the father’s favour will be subsequently declared 
exempt from partition.”* 2 *) The question is, by no means free from 
difficulty, but it is submitted that an acquisition by gift from the 
father can no more be reasonably regarded as " ancestral ” pioperty than 
an acquisition from a stranger, and such acquisition should then be 
presumed to be the son’s self-acquired property unless the gift is merely 
a mode of partition of the patrimony. This appears to be the view of 
the majority of the High Courts (§ 1229). 

110. (i) The following property constitutes the self¬ 

acquisition of a member of a joint family: — 

Self-acquired pro- . . ...... 

pertydefined (a) Property acquired by inheritance 

from a lineal ancestor more than three degrees 
remote or from a collateral or from or through a 
female relation; 

( b ) Property acquired by gift or devise; 

(c) Property acquired without detriment to the joint 

estate; 


(16) Salakshi v. Daraimanika, 49 M. 
L. J. 341, 90 I. C. 829, (1926) M. 51 
altter, where devise to a divided son, 
Thambiran v. Nabaraja, 83 I. C. 127, 
(1925) M. 370; or in defined shares.— 
Tasaddug Husssaitt v. Ram Kishen, 79 
I. C. 86, (1925) L 59. 

(17) Rameshar y. Ruktnitt, 14 O. C. 
* 41 . 


(18) Mit., i-1-27. 

(19) lb, i-v-9, 10. 

(20) I- Hindu Law, p. 227; Strange’s 
Hindu Law, 1-261, ib. 

(21) Balwant Singh v. Ram Kishore, 
20 A. 267 (288) P. C. 

(22) Mit., i-ix-i. 

(23) lb., i-iv-28. 
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(</) Property which is the gains of learning or science 
acquired without substantial help from the joint 
funds; 

(<?) Property which by its nature or extent or the mode 
of its acquisition is incapable of joint ownership. 

(2) Where self-acquired is blended with joint property 
in such a manner that it is impossible to separate the two, the 
whole may be presumed to be joint property. 

Illustrations. 


(a) A, a member of a coparcenary receives the gift of a \illage from his 
falher-in-law as his marriage dowry. The village is his self-acquisition 

(b) The father of a coparcenary gives half of his self-acquired estate to his 
son A, and the other half to his daugther B, using appropriate words to convey 
an absolute estate. The estate is the self-acquisitions of A and the stridhan of ii 

( c ) A, a member of a coparcenary, insured his life and purchased the insurance 
premia out of his salary. The insurance money is his self-acquisition 

(d) A, who "had received a general education out of the joint funds, acquires 
property out of his savings made in the practice of his business, as vakil, contractor, 
or astrologer. The property is his self-acquisition 

(e) A purchased land at a Court auction in excution of a decree for money 
against a coparcenership ft is his self-acquisition, for under S. 66 (1) of the Civil 
Procedure Code no evidence is admissible to show that the purchase was on account of 
the joint family. 

(/) A member of a coparcenary receives a grant of an impartible estate. The 
estate is his self-acquisition as by its nature it is incapable of joint ownership. 

Synopsis. 


(1) Texts on Self-acquired Pro¬ 

perty (1222-1223). 

(2) Early Cases on the Subject 

(1225). 

(3) What is a Self-acquisition 

(1226). 

(4) Obstructed Hcritatjc (1227). 

(5) Acquisition by Gift or 

Devise <1229). 

(6) Personal Gifts (1230). 

(7) Separate Property (1231). 


("X) Property Acquired Without 
Detriment to Family 
Estate (1232). 

(9) Gains of Science (1233-1235 
and 1240). 

(10) Acquisition b\ Unaided 

Effort (1236-1237). 

(11) Accretion to Self-acquired 

Property (1238-1239). 

(12) Blended Property (1241). 


1222. Analogous Law. —The following texts support this section:— 

Manu.—“ 206. Wealth, however acquired by learning, belongs exclusively to any 
one of them who acquired it: so does anything given by a friend or received on 
account of marriage or presented as a mark of respect to a guest.” 

”207. What a brother has acquired by labour or skill without using the 
patrimony, he shall not unless by his free will, put it into parcenary with his 
brethren since in fact it was acquired by him self.” < 2 4> 


(24) Manu, IX-206, 207. 
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Narad.—“6 Property gained by valour or belonging to a wife and the gains of 
science are three kinds of wealth not subiect to partition and so is a fa\our conferred 
by the father exempt from partition.” 

“7. When the mother has bestowed a portion of her properly on any of her 
sons from affection, the rule is the same in that ease also, for the mother is equal 
to the father as regards her competence to bestow gifts.”(-5) 

Yadnavalkya.—“ Whatever is acquired by the coparcener himself, without 
detriment to the father’s estate^) as a present from a friend, or a gift at nuptials 
does not appertain to the co-heirs Nor shall he, who recovers hereditary property 
which had been taken away give it up to the parceners nor what has been gained by 
sccince."( 3 ) 

“The wealth which is given to one by parents, belongs to him alone.” 

“ 2. That which had been acquired by the coparcener himself without any 
detriment to the goods of his father or mother, or which has been received by him 
from a friend, or obtained by marriage shall not appertain to the co-heirs or brethren 
Any property which had descended in succession from ancestors and had been seized 
bv others and remained unrccovercd by the father and the rest through inability 
or foi any either cause, he among the sons who recovers it with the acquiescence 
of the rest shall not give up to the brethren or other co-hcirs: the person recover¬ 
ing it shall take such property.” 

Mitakshara.—“f>. Hero the phrase ‘anything acquired by himself without detri¬ 
ment to the fath t’s estate’ muM be everywhere understood and it is thus connected 
with each member of (lie sentence, wh.it is obtained from a friend without detriment 
to the paleinal estate, vvhat is received in marriage without waste of the patrimony, 
what is redeemed of the hereditary estate without expenditure of ancestral property, 
what is gained by science without use of the father’s goods. Consequently what 
is obla ; ned from a friend as return of an obligation conferred at the charge of the 
patrimony, what is received at a marriage concluded in form termed Asur or the 
like, what is recovered of the hereditary estate by the expenditure of the father’s 
goods, what is earned by science acquired at the expense of ancestral wealth, all 
that must be shared with the whole of the brethren and with the father ”(4) 

1223. Both the Mitakshara and the Dayabhag devote a chapter each to 
the subject of self-acquisition. Their substance is to exempt all acquisitions 
made without detriment to the joint estate. The rest is merely illustrative 
and most of the illustrations refer to occupations now no longer pursued. 
Thus the Dayabhag gives the following list as constituting the “ gains of 
science ”<s>;— 

(1) Prize for the solution of a difficulty. 

(2) Fee for teaching a pupil. 

(3) Fee for officiating as a priest. 

(4) Prize for solving a scientific question. 

(5) Deciding a litigated question. 


(2S) Narad, XTTT-6. 7 
(t) Includes also the estate of anv un¬ 
divided coparcener.—Sniriti Chandrika, 
VIT-28 

(2) IT-tto, 120, cited and cxnlained in 
Mif., I-iv, T-31. Dayabhag likewise de¬ 
votes a whole chapter to this subject; 
VI-IT-/10. 

(3) Yad, II-T23 (Mandlik). p. 216. 
Virmitrodaya amplifies this by saying 
“that any gifts within due bounds made 


by the father to his separated sons out 
of affection are not to be disputed by the 
son born after partition, and that the 
same rule applies in the case of 
affectionate gifts by the father to his sons 
before partition These gifts ,nr f to he 
considered as the peculiar property of 
the sons and as such impartible.”—T-222, 
p. i. cited Mandlik. p 216. f.-n 

(4) A Fit., I-iv, 2-6. 

(5) Dayabhag, VT-ii, §§ 2-12, 
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(6) Prize won in a literary debate. 

(7) Prize won in a reading competition. 

(8) Games of artists and artizans. 

(9) Gambling gains. 

(10) Gains of valour and soldier’s booty/ 6 ) 

(11) Marriage presents. 

(12) Personalia. (? ) 

(13) Books. 

(14) House, garden, and the like, constructed on the site of the old 

family dwelling. 

(15) Lost ancestral property, recovered by one’s labour, ability and 

exertion/ 8 ) 

1224. J imut Vahan emphasizes the fact that anything gained by a 
person as a reward for learning or valour or by the application of knowledge 
or skills is his own. 

1225. These precepts on the subject of self-acquisition were somewhat 

narrowly interpreted in the early cases in which the 
Early Case* and Courts were inclined to the view that any assistance 
.o«. from the joint estate, however indirect and 

inconsiderable, was a “ detriment to the estate ” within the meaning of the 
texts, so as to render the product of all juch individual effort equally joint 
property/ 10 ) But it was pointed out that the law must not be divorced 
from common-sense and the acquirer deprived of his self-acquisition, unless 
it involved material detriment to the estate, or to put it differently, that all 
self-acquisitions should be held to belong to the acquirer, unless it could 
be shown that they were made with the material assistance of the joint 
fund. (lI > Such question was considered with reference to the more general 
principle whether individual acquisitions could be regarded as accretions 
to the joint estate. In the words, a coparcener’s acquisitions cannot be 
treated as joint merely because they were the result of a general education 


(6) Dayabhag, Vl-ii, § 20. 

(7) “ Clothes, vehicles ornaments pre¬ 
pared food, water, woman, and furnitu-e 
for repose or for meals are declared not 
liable to distribution."-— Ib., § 23. 

(8) All the text writers quote similar 
instances; See Mayukh, IV-iv, §§ 1-4 
(Mandlik), pp 39, 40, 214-216. 

(9) Dayabhag, Vl-ii, § 17. 

(10) Lhatanunda v. Chalakonda, 2 M. 
H. C. R. 56; Ganyadharudu \. Durasulu, 
7 M. H. C. R. 47; Mam ha v. Narotan 
Das, 6 B. H. C. R. (A. C.) t. 

(11) Nana Narattt v. Htiree Punlh, q 
M. I. A. 9b; Pauliem v. Pattliem, 1 M. 
252 P. C.; Lai Bahadur v. Kauhatyalal, 
29 A. 244 P. C.; Sura) Narain v. fiatan 
Lai, 40 A. 159 P. C.; Sobutislal v. Uar- 
buns Lai, 1 B. S. R. 121; Partab v. Tiluk- 


Jagrup 5 B. S. R. 14; Muddan Copal \. 
Pam Btiksh, 6 W. R. 71; Bislten Perkash 
v. Bawa Misser, 10 \V. R. 287 O. A. 20 
W. R. 137; Raines Invar \. Lachmi Prasad, 
7 C. YV. N. 688; Subhayya v. Surayya. 
10 M. 251; Gnniiaiyan v Kamakslit, 26 
M. 339 (353); Tottempudi v. Tottem¬ 
pudi, 27 M 22S; Avayambal v. Kam a- 
lambalf 19 M. L. J. 65; Gangabai v. Va- 
ntanajt, 2 B. H. C. R. 301; Narcltam v. 
Narsandas, 3 B. H. C. R. (A. C.) 6; 
Purshotam v. Vastidco, 8 B H. C. R. 
(O. C.) 196; Lakshman v. Jamnabai, 6 
B. 225 (240, 243) ; Jttginohandas v. Man¬ 
ual Das, 10 B. 528 (578, 580); Hanman- 
tapa v. Jivubai, 24 B. 547; Chabildas v. 
Ram das, 11 Bom. L. R. 66; Lachmi v. 
Debi Prasad, 20 A. 435; Durg Dot v. 
Ganesh Dat, 32 A. 305. 
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imparted to the acquirer at the family expense, but oniy when he received 
the special education or training which enabled him to acquire them. The 
special training given at the family expense and the acquisitions must be 
interrelated to each other as cause and effect. As the 1 rivy Council 
observed: “ Partly in the hands of the commentators and partly under the 
decisions of the Courts, changes may lie traced in the rules laid down with 
regard to gains of science, and these changes have been in the direction of 
narrowing the category of partible gains From maintenance out of family 
funds during the period of education, the basis of partibility changed to 
the receipt of the education itself at the family expense, and then education 
generally was narrowed to specialised education, which is now the basis. 

1226. What is a Self-acquisition?—The question when any property 
acquired by a member of a coparcenary becomes joint property of the 
family has already been considered. And in considering that question 
references have been made to cases when such acquisitions fail to become a 
part of the corpus of the joint estate. But the law of self-acquisition had 
attained sufficient importance even in the medieval age, when separate chap¬ 
ters were devoted to the subject. It has since assumed much greater im¬ 
portance, and therefore calls for separate notice So far as the sacred texts 
are concerned, their conjoint effect is to put all acquisitions howsoever made 
to the single t-i-t—were they made without detriment to the joint estate, 
which means that *£ they were made wihout material draft on the family 
fund, then they cannot be treated as an accretion to the family estate anil 
must be regarded as the separate property of the coparcener. 

1227. It is agreed that all acquisitions made by what is known as “ ob¬ 

structed heritage ” must be regarded as falling into 
<n t/**t ° b * truct ' this class (§§ 1199-1201). Now since all inheritance 
e «, en auce. to a ma | e anc cstor more than three degrees remote 

from the heir is an obstructed heritage, it follows that property inherited from 
an ancestor other than the father, grandfather and the great grandfather 
becomes a person’s separate property and similarly would be the property, 
inherited from any collateral such as a brother or a paternal cousin/ 1 *) 
uncle, grand-uncle and the like; or that inherited from or through a female 
such as the mother a maternal grandfather, maternal great grandfather, 
father-in-law (i s) or the like/ ,6) 


(12) Cokal Chand v. Ilukkam Chand, 
2 1. (51) P. C ; Methanun v. Rcivachand, 
45 C. 666 P. C 

(13) Rayadur v. Rayadur, 3 M II v" 
R. 455; Karuppai v Sankara, 27 M 300 
F. B. (explaining Venkayyama v Vcn- 
katara, 25 M 678 P. C.), Gurumurlhi v. 
Gurammn>, 32 M. 88; Timanacharyan v. 
Balacharya, 4 Bom. L. R. 383; flari liar 
Per shad v. Rholi Pershad, 6 C. L. J 383; 
ffardwar v. Ram Milan, 20 O C. 271, 
42 I. C. 812, Nund Coomar v. Raseeood- 
deen. 10 B. L. R. 183; Jawahor v. Guyan 
Singh, 4 Agra 78; Pilamsingh v. Ujagar- 
singh, 1 A. 652. 

(14) Muttayan v. Zemindar of Sivagiri, 
6 M. 1 (16) P. C, reversing contra O 
\. from Muttayan v. Virapandia, 3 M. 
370 (373) ; Sivaganga Zemindar v. Lak- 
shmana, 9 M. 188; Saminatha v. Than - 
gathatmi, 19 M. 70; Chelikhani v. Appa 


Ran, 20 M. 207 (218) ; Venkayyamma v 
Venkalaramanayyama, 25 M. 678; con¬ 
sidered and explained in Karuppai v. 
Sankaranarayanan, 27 M. 300 (312-315) 
F. B.; Jogeszvar v. Ramaihandra, 23 C. 
670 (679); Parson v. Somli, 36 B 424. 


yu/. 

(16) Adhar Chandra v. Nobin Chan¬ 
dra, 12 C. W. N. 103; A tar Singh v 
Thukur Singh, 35 C. 1039 P. C.; Jawa- 
hir Singh v. Giayan Singh, 3 Agra 78; 
Pitamsingh v Ujagar Singh, 1 A. 651; 
Nallatambi v. Mukunda, 3 M. H. C. R. 
455; Saminadha v. Thangathani, 19 M. 
70; Nund Coomar v. Raseeooddeen, 18 
W. R. 477; Lochun Singh v. Nemdharee, 
20 W R. 170; Gurumurthi v. Gurammal, 
32 M. 88 (90) ; Parson v. So mi, 14 Bom. 
L. R. 400; Man Singh v. Nawlakhbati, 2 
Pat. 607 (643). 
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1228. It has already been stated that such property is only the self- 
acquired property in the hands of the heir, and that it would become joint 
property in the hands of his own heir unless it was acquired bv a rift or 
devise (§§ 1221, 1229). This is in accordance with Clause (6). 

1229. All property from whomsoever acquired by a gift or devise 

... becomes self-acquired property in the hands of the 
by Gift or'S.e donee or devisee - Consequently, property so obtain- 

y ' ed even from the father, grandfather or the great 

grandfather would be self-acquired, though if the same propeity be obtain¬ 
ed by inheritance, it would be “ ancestral ” and “ joint.”* 1 ?) But of course, 
in such a case the question may arise whether the gift or devise was intended 
to be made to a persona designata or to a family. There is no presumption 
that such acquisition made by a joint member, or even by the head of a joint 
family*' 8 ) is presumably joint. The presumption is the other way. If it 
is to a person for and on behalf of his family then the property would 
unquestionably become joint. The question is one of construction and inten¬ 
tion.^^ If, for example, the village is given to A and 13 jointly without 
limitation, by words purporting that they were to take it in distinct shares, 
the result would be both according to the English as well as the Hindu 
Law that they take the whole of the joint property by right of survivor¬ 
ship^) (§ 1221). 

So where the father left a Will devising one of his three houses to his 
three sons, adding: “Therefore my three sons shall use and enjoy this 
house from son to grandson and so on in succession without power to give 
as gift or sell the same”—and as regards his other two houses the Will 
provided that out of a total income of Rs. 530 (being the total amount of 
the income of rent per month) deducting the aforesaid expenses of Rs. 181, 
“ the remaining amount whatever it may be, shall be divided by my executors 

to my three sons in equal shares.My executors shall divide and give 

away these properties to my own grandsons being my son’s sons after my 
sons according to their respective shares. My sons shall have no right what¬ 
ever to give as gift or to sell these properties”; and one of the testators’ sons 
sued for the construction of the Will, the Court held that as to the first 
house, it vested absolutely in the three sons as members of a joint Hindu 
family, and that the law of inheritance in undivided Hindu families applied, 
and that as to the second and third houses the sons took a limited estate 
as tenants in common in the income of the houses, in the nature of an 
estate for lives, which would subsist till the death of the last survivor, 
when the limited estate would come to an end and the provision for the 
division of the corpus could be carried out; that as to the first house 
on any of the donees dying, the other sons would take by survivorship 
excluding the widow of the deceased and that as to the other two houses 
the limited estate of each son would on his death pass to his legal 


(17) Jugmohandas v. Mandaldas, 10 B. 
528 (55T, 574, 577) ; Diwali v. Brahardas, 
26 B. 445; Parsotom Rao v. Janki, 29 \. 
354 (363) Kishori v. Mundra, 33 A. 655; 
contra in Indoji v. Kothaballi, 54 I. C. 
(M.) 146. 

^(i 8 ) Mahaidei v. Bahu, 6 O. L. J. 55 , 


50 I. C. 180; Bat too Lai v. Ilimmat 
Singh, 49 I. C. (O.) 912. 

(19) Radhabai v. Nanarav, 3 B 151 
(153). Ahmedbhoy v. Petit, 11 Bom. L. 
R. 545. 3 I- C. 124. 

(20) Radhabai v. Nanarav, 3 B. 15 1 
(153). 
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preservatives, and not to the survivors.in another case decided by a 
Full Bench some land had been transferred to his wile and tier children in 
accordance with the nuncupative will of the owner, The tamily was 
subject to the Marumakkatayam law under which land v\as impartible. The 
Court held that as the donor had expiessed no intention as to how the 
properties should be held by the donees, and in the absence of such ex¬ 
pression, the presumption was that he intended that they should take them 
as properties acquired by their branch, or as the exclusive properties of 
their own branch, with the usual incidents of tarwad property in accordance 
with the Marumakkatayam usage which governed the donees . lJJ) 

1230c Marriage gifts and other friendly offerings are excepted from 
Persona] Gift partition even by the Sanskrit texls^ 3 * which all 

1 ' quote Manu who excepted from partition “ anything 

given by a friend received on account of marriage, or presented as a mark 
of respect to a guest.” So where a person gifted to his son-in-law a shop 
and business in which the latter employed his brother as a servant, the 
Court had no hesitation in overruling his pretension of jointness on the 
short ground that what the brother had received as a present from his 
father-in-law was his self-acquisition.So nuptial gifts to a member of 
a joint family made out of the joint fund become his separate property.< 2 s> 
On this principle the Court upheld a gift of 8 acres of ancestral land by the 
father of a joint famity possessing 200 acres to his daughter at her 
marriage. <’) 

1231. Separate Property. —The law ol self-acquisition is based on 
the texts set out in the sequel/ 2 ) 

tion WitiiouiMDetri- It is now settled that the family is not entitled 

ment. to participate in any acquisition made by a joint 

member as a result of his individual effort if 
made “ without detriment to the father’s estate.” These words have 
been interpreted to exclude merely a general education received at the 
expense of the family/*) So it has been held that the ’earnings of a pleader 
who had received only a general education at the expense of the family were 
Ins self-acquired properly.Such was held to be the case where the 
acquirer was a Subordinate Judge/*) So where three brothers who had 


(21) Yelhirajulu v. Mnkunlhu, 28 M. 
3O3. 

(22) Kunbaclia v. Kutti Afanti, 16 I.I. 
201 (207) F B, following Soorjcc money 
lhnsee v. Denobundhoo, 6 M. I. A 526; 
Mahomed Shumsool v. Shewakram. I. R 
2 I. A 7; Moidin v. Ambu, 16 M L02, 
overruling Narayanan v. Kaman, 7 M. 
3*5- 

(23) Manu, IX-206, quoted supra; to 
the same effect, Narad, XIT1-6-7; 33 S. 
B. E 190; Mit., 1-IV-2. 

(24) Beharec v Lallchand, 25 W. It. 
307; /Idhar Chandra v. Nobin Chandra, 
12 C W N. 103.. 

(25) Sheo Gobiitd v. Sham Narain, 7 
N. W. P. H. C. R. 75- 

(1) Anivilla v. Cherla, 35 M. 628; 


Sundaram v. Krishnasicami, 28 I. C (M ) 
992; Ktlambi v Tintmala, 5 M. L. T. 40, 
4 1. C. 1094. 

(2) Yad. ii-112, 120, explained in Mit. 
JTV-1-31; contra in Chalakonda v. Cliala- 
konda, 2 M II. C. R. 56, Gauyadliarudu 
v. Durvasalu, 7 M. H. C. R. 47, is incon¬ 
sistent with Pauliem v. PauVem, 1 M. 252 
(261) P. C, and impliedly overruled by 


p (3) Pauliem v Pauliem, 1 M. 252 (261) 

(4) Bhat/iraihi llai v. Sadashivravj, 
(r.X8o) B. P. J. 1264; Chanbasapa v. Cho- 
Uvtoa, (1890) B. P. J. 172; Avayambal v. 
Kamalambal, 19 M. L J. fir,; Mehta 
Ram v Reieachand, 4 S. 1.. R 16 r. 

(5) Lakshman v Jamunabai, 6 B. 225. 
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nothing of joint property except their ancestral house, went out into the 
world and having obtained seivicc in the Commissariat Department acuuir- 
ed considerable wealth, the Court held each entitled to his own earnings (*«> 
Such have been held to be the earnings of a dancing girl 0) 6 


1232. As regards self-acquisitions made without detriment to ihe estate 
the general rule observable by the Courts has already been set out. It has 
l)een there staled that the test in such cases is whether the acquirer 
lias received material assistance from the joint funds -not in 
his general mental equipment--but in the specialised training which 
has enabled him to make acquisitions. It is now settled that the mere 
fact that a person was maintained out of the family/ 2 * or received his 
general education out of its funds/ 3 * docs not suffice to make his acquis' 
tions joint; though the case would be different where he had received 
special education for a particular profession from the income of which he 
had acquired property. Hut the tendency of modern cases is against a too 
narrow construction of the rule. The Courts have, consequently, laid down 
that the income of a vakil who had been generally educated at the expense 
of the family was his self-acquired property/** 


1233. In some of these cases the wkil appears to have received his 
piofessional training out of the joint fund but nevertheless his saving were 
held to be his own/ 5 * The contrary was laid down in some early cases/ 6 * 
but referring to them the Privy Council observed, that it would be a stratling 
doctrine “ that if a member of a joint Hindu family receives any education 
whatever from the joint funds, he becomes for ever after incapable of 
acquiring by his own skill and industry and separate property.'’*?) 

1234. Following this case the Bombay Court observed: “We thinx 
that we shall be doing no violence to the Hindu texts, but shall be only adapt 
mg them to the conditions of modern Hindu society, if we hold that, when 
they speak of the gains of science which has been imparted at the family 
expense, they intend the special branch of science which is the immediate 
source of the gain, and not the elementary education which is the necessary 
stepping stone to the acquisition of all science.’’*** This was a case where a 
person had started with a rudimentary education received in his family, 
learnt up law in a solicitor’s office in Bombay, and then rose to be a 
Subordinate Judge. His savings were held to be his own. Similar view has 
been taken of person who made money as Karkun (or agent) in a Revenue 
Collectorate,*’’) and the Commissariat officer/ 10 * an overseer in the depart- 


(25) Lachman Knar v. Debi Prasad, 20 
A 435; Krishnaji v. More. 15 B. 32 (and 
rases there cited.) 

(1) liaologam v. Su'onuun, 4 M. 330 

(2) Channldas v. Ram Das, 11 Bom. 
L. R. to6. 

(3) Suraj Narain v. Ratan Lai, 40 A. 
<50 P. C. 

(4) Bhagirathi v. Sadashivrav, (1X80) 
R P. J. 126; Gangadharudu v. Nara- 
ianunah, 7 M. H. C K. 47 approved in 
(rokahhand v. llukam Chand, 2 L. 40 
(47) P. C. 


(5) Sura1 Narain v Ratanlal, 40 A. 159 
(163) P. C. 

(6) J.uxmon Kao v Mullar Rao, 
(18311 2 Knapp to (64); Chalakonda V 
Chalakonda, 2 M. II. C. R. 56; Ganga- 
dharudu v. Durrasuht, 7 M. H C. R 47: 
Mancha v. Noratam Das, 6 B. H. C. R. 
(A. C.) 1. 

(7) Paulicm v. Patiliem, t M. 252 P. 


(8) Lakshman v. Jemabai, 6 B. 225 

(9) Krishnaji v. Mara, 15 B 32. 

(10) Lachmi v. Debi Prasad, 20 A. 435. 
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ment of Public Works/ 11 * an astrologer/ 1 - 8 * a vakil/' 3 * a civil servant*' 4 * 
and a dancer/' 5 -* But the case would have been different if one had 
trained the other up in dancing at the family expense. 

1235. Such was the case of one Bhao for whom his brother had 
secured a lucrative post in the Mahralta Darbar where he made a fortune, 
estimated to be over 30 lakhs. While holding this office Bhao continued his 
connection with his parental home where the brothers had some fields which 
he left in charge of his brother hut continued to receive reports respecting 
its management. Lord Brougham, L. C., upheld the decree of the Courts 
below based upon a presumption of joinincss, though he confessed that he 
did not feel any great confidence in his judgment/ 16 * In a leading case, 
the Bombay High Court animadverted upon this decision holding that 
it was decided when Hindu Law had not been studied with that attention 
which has since been devoted to it “ and Lord Brougham found it impossible 
to speak with any great confidence upon a question of Hindu Law which 
has since been settled as clearly as such questions can be settled. If full 
effect be given to the words of the judgment which we have quoted, it would 
come to this, that so long as there is any ancestral property, however small, 
and so long as any member of the family shares in such property, and has 
not abandoned it, all acquisitions of such member are subject to partition. 
That would be equivalent to saying that no member of a united family who 
shares in an ancestral property can acquire any separate property.”*'?* But 
the judgment of the Privy Council in that case was never intended to interest 
any one beyond the parties immediately concerned. 

1236. It is, of course, quite clear from the Hindu texts as well as the 

decided cases, that any property acquired by «i 
aictad*Effort*** y coparcener without the assistance of joint funds 

«t « -.\.o m. would be a fortiori his separate property. So it is 

open to a coparcener to acquire property with money borrowed upon his 

sole credit* 18 * or the security of his life. Such was held to be the case 

where a person had insured his life and paid the premia out of his salary/ 1 ** 
The same view was taken of compensation paid on the death of a member 
of a joint family under the provisions of S. 1 of the Fatal Accidents Act/* 0 * 
A Jagir is pnma facie a personal grant not of the soil but only of its revenue. 
Being personal it is neither partible nor heritable/-"* But a maintenance 
grant is not necessarily restricted to the grantee personally. It depends 
upon its terms.< JJ * If made by the father to his son, it will be held to be 
the grant of profits assigned in rent-free tenure/ 23 * 


(n) Sumasundara v Ganyan Busch, 
28 M. 3H6 (388). 

(12) Durya Dat v. Gancsh Dat, 32 A. 
305 . 

(13) Ganyadharudu v. Narsammah, 7 
M H. C K. 47; Bhayirathi v. Sadashiv 
Rao, (1880) B. P. J. 126. 

(14) Gokalchand v Uukamchand, 2 T. 
40 (48) P. C 

(15) Boo Loyam v. Swornam, 4 M. 330. 

(16) Luxmon Row v. Mullar Row, 2 
Knapp. 60 (64), 5 W. R. 67 P. C. 

(17) Lakshman v. Jamnabai, 6 B. 225 
(231). 

(18) 2 Macn. H. L., 151; followed in 


Nnrsinyh Das v. Rai Narain Das, 3 N. 
W P. H. C. R. 217 (235). 

(19) Mahadeva v. Rama, 13 M. L. J 
75; Rajamma v. Ramakrishttayya, 29 M. 
121; 

(20) Sri Gopal v. Amba Debi, (igi4) 
P. R. 52; 22 I. C. 846. 

(21) Ragltoji Rao v. Lakshman Rao , 
35 B- 639 P. C. 

(22) Muthukumara v. Udayan, 38 M. 
387; Secretary of State v. Rashidul Hag, 
18 C. L. J. 31; 21 I. C. 93. 

(23) Ramchandra v. Bhikambar, 37 t\ 
674; Mullu v. Raghubar, 18 I. C. (O.) 
127. 
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1237. Hut of course such unaided effort must be independent of the 
family. So where the manager of a joint family used its funds for the 
purchase of other properties, he could not seek for their separation on 
the ground that they had been acquired by his individual exertion. Even if 
the fact that he did exert be admitted, it was an exertion qua manager for 
which he could claim no recompense.<•*■»> On the same principle the grant 
of a Dcsai htam to the manager of a joint family was held to enure to 
the benefit of the family. <-*5) 


1238. On the general principle that accretions follow the principal. 

Accretion t. Self- a " ?“ r '' ions »f «lf-Kquinecl property 

acquired Property. would themselves be treated as self-acquired/') 
Such are the savings and properties purchased there¬ 
with by the holder of an impartible estate/ 2 ) 


1239. Impartible estate and savings therefrom possess all the attri- 
, _.... B ... butes of self-acquired property as will be seen in 

Impartible E.tale. ^ sequel ( 3 ) But it j s notj on that account , to be 

treated as a self-acquisition(*> (§§ 1215-1219). 


1240. Gains of Science. —The question still remains what is the 
Clauae (d) meaning of “ science ” as used in the sacred texts 

au,e ' h and what earnings can be so called its “ gains,” that 

is in what proportion should the training and innate intelligence have 
contributed to them. The first question has been solved by giving to the 
word “ science ” an elastic meaning, but the second question is insoluble 
and presents an anomaly the solution of which lies in treating the train¬ 
ing as the main contributory cause, that is the acquisition must be directly 
traceable to the training and not merely to the trained intelligence. 


The Dayabhag illustrates the meaning of “science” (§ 1223). Hut 
the list there given is not exhaustive; nor is an exhaustive list possible. 
As the Privy Council observed: “ From maintenance out of family funds 
during the period of education, the basis of partibility changed to the 
receipt of the education itself at the family expense, and then education 
generally was narrowed to specialised education, which is now the basis. 
No corresponding change, however, is to be traced upon the question, 
what is science? in the sense in which the text of the Mitakshara uses the 
term. On the contrary, while the principle has lemained the same, the 
application of it has tended to widen, as changing times have brought up 
fresh instances of callings, to which special science and not the natural wit 
of man is the means of entrance. It may be difficult to see now why the 
anomaly should have arisen, by which the gains of a man's own labour or 
of his own bargains are impartible, because they are the fruits of his own 
effort, while the gains of his science are particular though they are the 
fruits of his effort too. In each case the member of the joint family is 
indebted to the family funds for something; in the former for the nurture, 
which has made him strong to labour, in the latter for the professional 


(24) Sheo Dyal v. Judoonath, 9 VV. K. 19 W. R. 223. ... 

6i (64). (2) Parbati v. Jagadishunder 29 C. 433 

(25) Nanjundiali v. Venkatasubbiah, 27 (453) P. C. 

M. L. J. 618, 26 I. C. 87; S. 90, Trusts (3) S. 165. „ , . _ 

Act. (4) Batjtialh v. I ej Bali, 43 A. 228 P. 

( 1 ) Boomad Lall v. Dawkee Nundun, C. 
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education in addition which has made him also skilled m art. Conversely, 
the dull coparcener, who learns hut turns his learning to poor account, 
must share his gains such as the\- are, while his brother, who learns 
without teaching and acquires professional skill by intuition only, keeps 
his gains for himself. All that can be said is that the rule, if really 
anomalous, is too old and well settled to be altered, now. s As to the 
second question they said: " The question what is ‘ science in this connec¬ 
tion must be intrinsically one of fact, though the area of discussion has been 
steadily narrowed by tvpical decisions conclusive of numerous cases. I he 
whole doctrine is not without anomalies. If the test is the returns obtained 
from the family investments, how far are those emoluments, the result of the 
science —the specialising in education at the expense of family funds—and 
how far are they the rewards of the learner’s brains and industry and good 
fortune? Many a learned man nukes nothing, and many a specialist gets on 
in his profession by pertinacity and mother wit. Again, if the specialist 
education is deemed to be the stock from which success—and income— 
accrue, this is true of success and income to the end of the learner’s life, 
yet it is unquestioned that the individual can sever from the family at will 
on the fooling of bringing his accumulations into hotchpot as part of the 
family property and without capitalizing future earnings or being under 
future liability as to what he may make thereafter.”*'’ 5 

1241. Blended Property. —Where a member of a joint family 
blends his self-acquired propeity with property of the joint family either 
by bringing his self-acquired property into a joint family account or by 
bringing joint family property into his separate account, all the property 
so blended becomes joint family property.* 75 Hut where it is deemed 
that any propei ty is joint the burden of proving it to be so will naturally 
be upon him who asserts it.* 85 The question when property is “ blended ” 
or “thrown into the common stock” does not depend upon physical 
blending or intermixture since this may be impossible. What those words 
mean is merely this that the member by his own volition and intention 
treats his separate acquisitions as joint; waiving or* surrendering his 
own special right in it as separate property. ft is a question one of 
intention manifested by his acts and conduct* 95 as also the acts and conduct 
of his coparceners. 

111. “ Legal Necessity ” and “ Benefit ” are of two kinds: 

spiritual and secular. 

Synopsis. 

Significance of the Terms “ Necessity’ 1 and “Benefit” (1242-1243). 

1242. Analogous Law.— -There is no text to cite in support of this 
section since the classical writers make no distinction between necessity 


(S) Gokalchand v. Hukamchand, 2 L 
40 (51) P. C. 


(6) lb., p. 45. 

(7) Rajani Kania v. Jana Mohan, so 
C. 439 (444, 445) P. C. [but see At'ar 
Singh v. Thakur Singh, 35 C. 1039 (1045, 
1046) P. C.J To the same effect, Chabil- 
das v. Ram Das, 11 Bom. L. R. 006 


(613), following Lai Bahadur v Kan- 
haia Lai, 29 A 244 P. C.; cf S. 66. 
Trusts Act (II of 1882). 

(8) A tar Singh v. Thakur Singh, « 
C. 1039 (1046) P. C. 

(g) /lurpurshad v. Slico Dyal, 3 1 A 
285, 26 W. R. 55; Pcria Karttppau v 
Arunachelom, 50 M. 582 (591) 
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and benefit or attempt to classify them into spiritual and secular. But 
this classification has received the support of cases which regard the two 
distinct and as having a direct hearing on the law of alienation of 
joint property. Legal Necessity must then he distinguished from Benefit, 
and the two are again of two kinds: spiritual or secular. It has been 
said that these terms cannot he precisely defined.** 1 It is so and for 
that reason they cannot he precisely understood. But the difficulty arises 
not so much from the lack of definition as from the diffiiul'y created in 
its application to concrete facts. Regarding necessity there is pet haps 
less scope for vagueness than there is in the case of benefit. But as 
their instances become multiplied their connotations become more fixed 
and certain till a point is reached when all their common attributes beconv 
known, and those that still remain unknown play hut an insignificant part 
in relation to the whole. 

Necessity implies pressure and whether it is spiritual or secular there 
must he the presence of pressure, though in the case of spiritual necessity 
the pressure is religious. It may be even said to he metaphorical, while 
in the case of secular necessity the pressure must he real. 

1243. The concept “ Benefit ” belongs to a different class from neces¬ 
sity. The pressure, if any, is merely moral, hut the obligation in some 
case would he real especially in case of large estates where the benefit 
verges on necessity. 

112. (a) Spiritual necessity implies the performance of 

“Spiritui necessity” such spiritual acts which the religion of a 
defined. person enjoins as obligatory. 

( b ) It is distinguished from spiritual benefit in that while 
“Spiritual benefit" the one is regarded as obligatory the other 
a * fined - is merely beneficial without being obligatory. 


Synopsis. 


t'l) What the Different Texts 
Say on the Subject (1244). 

(2) “ Necessity” and “Benefit" 

Distinguished (1245). 

(3) Spiritual Necessity (1246). 

(4) Spiritual Benefit (1247). 

(5) Gifts Considered (1248- 

1251). 

(6) The Donee (1248). 


1244. Analogous Law. —The 


(7) The Nature of the Gift 
(124 9 ). 

(8) Its Occasion and Purpose 
(1250). 

(9) Its Value (1251). 

(10) Father and Manager's Alie¬ 

nations (1252). 

(11) Consideration to be Made in 

Case of Alienation 
(1253). 

following texts hear on the subject:— 


Katyayan.— “ Whatever is given for a religious purpose or through affection 
'iml vha‘c\er debt the son has been directed to pay, the same shall be divided 
when known. There can be no gift from patrimony.” 


(3) Palanniappa v. Sreencth, 40 M. 700 (719) P. C, 
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Mayukh. —“ The prohibition of sale or other disposition of immoveable property 
by a widow, without the consent of takers of the heritage is given on (the 
authority of) Madhav As for the text of Katyayan: “ After the death of the 
husband, the widow preserving (the honour of the family) should obtain the share 
of her husband so long as she li\cs; but she has no ownership there in respect of 
(its), gift, mortgage, or sale” that is a prohibition of gift of money to the baudi 
(bards) charaii (triffers) and the like Gifts for religious or spiritual objects and 
mortgage, ami the like for that purpose, arc of course permitted; (as is plain) 
from the aforementioned text (of Prajapati) commencing with Slhavaram 
Jangamam, etc., and from the text of Katyayan* ‘ A widow always engaged in 
meritorious observances and fasts constant m the duties of celehacy intent upon 
restraining (her passions) and making holy gifts, shall reach the hca\cnly abodes 
even if she has no son’”(t) 

Vyvactha Chandrika.— “ \\ ithout the consent of her husband’s reversioners a 
widow is, however, competent to sell so much, and no more, of his property as 
may be required for the performance of the indisjiensablc duties (Nitya Karma). If 
such acts cannot be performed without selling the whole property, the whole may 
be sold by her for that purpose, because such duties must he performed. Rut for 
the performance of an optional religious act (Kamya Karma ) she may. without 
their consent, dispose of only a small portion of the estate ”(s) 

1245. The classification of Necessity into spiritual anti secular, and 
its distinction from Renefit is now well recognised in the cases, and it has 
a material bearing upon the law of alienation. The distinction between 
spiritual and secular necessity was stated by the Privy Council in a case 
decided in 1S61. Speaking of the disposing power of the widow their 
Lordships observed: “ For religious or charitable purposes or those which 
are supposed to conduce to the spiritual welfare of the husband, she has a 
larger power of disposition than (hat which she possesses for purely worldly 
purposes. To support an alienation for the last she must show necessity.” (6 > 
So again the same high tribunal acknowledged the distinction between such 
Necessity and Renefit in the following words: " There can be no doubt 
upon a review of the Hindu Law, taken in conjunction with the decided 
cases, that the Hindu system recognizes two sets of religious acts. One is 
in connection with the actual obsequies of the deceased, and the periodical 
performance of the obsequial rites prescribed in the Flindu religious law, 
which are considered as essential for the salvation of the soul of the deceas¬ 
ed. The other relates to acts which, although not essential or obligatory, 
are still pious observances which conduce to the bliss of the soul. In the 
later cases this distinction runs clearly through the views of the learned 
Judges The confusion which has arisen in this case arises from mixing 
up the indispensable or obligatory duty with a pious purpose which, although 
optional, is spiritually beneficial to the deceased. 

“ With reference to the first class of acts, the powers of the Hindu 
female who holds the property are wider than in respect of the acts which 
are simply pious and, if performed, are meritorious so far as they conduce 
to the spiritual benefit of the deceased. In one case, if the income of the 
property, or the property itself, is not sufficient to cover the expenses, she is 


(4) Mayukh fMandlik), 77, 78, cited 
and explained in Panachand v Manahar 
Lai, 42 B. 136 (143, 144, 152). 

(5) Cited and followed in Sardor 
Singh v. Kunj Behari Lai, 44 A. *13 
(509. 5 to) P. C. 


(6) Collector of Masulipatam v. 
Cavaly, B M. I A. too (551): to the 
same effect, Raj Lukhee Debea v 
Gokool Chunder, 13 M. I. A. 209; Sham 
Sunder Lai v. Ac chan Kanwar, 21 A. 
71 P C.; Bijoy Go pal y. Girindra Nath, 
41 C. 793 P. C. 
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entitled to sell the whole of it. In the other case she can alienate a small 
portion of the property for the pious or charitable purpose she may have 
in view.”< 7 8 9 10 > 

It will thus be seen that spiritual necessity ranks higher than 
secular necessity as regards the power of alienation of the widov , daughter 
or other female heir of her inheritance. To justify an alienation for secular 
necessity she has to prove pressure but it is not necessary when spiritual 
necessity is concerned. It is true that all necessity implies pressure, and 
even in the case of spiritual necessity there is a pressure, but it is the pressure 
of religion, and one which is more metaphorical than real. Consequent!). it 
the necessity was spiritual the question to inquire is not whether there was 
a pressure upon the estate or whether the alienor had not funds of his 
own since such acts are held to be indispensably necessary for the spiritual 
beatitude of the deceased and it is a charge upon the estate which descends 
to the heir. Such acts are equally obligatory upon the manager of the 
joint estate, as on the manager of a religious endowment. 

1246. Spiritual Necessity. —The next question is: What acts con¬ 

stitute Spiritual Necessity? Tt is impossible to enumerate them, since 
beyond a few observances which are generally regarded as indispen¬ 
sable there remain others whose necessity must be judged in the light 
of usage. To the former class belong all the initiatory and funeral 
ceremonies of all the members of the joint family/®) the performance 
of the exequial rites and Shradh. the pilgrimage to Gaya, ('°) but 
not to Benares, since one is the necessary part of the exequial rites 
which, the other is not. But though a pilgrimage to Gaya to offer 
pindas for the spiritual benefit of the deceased is an acknowledged 
necessity a feast given upon return is not so/") So referring to the 
widow it was said: “ Pilgrimages are generally made by a widow 

with a view to present her husband’s funeral obligations at the sacred 
place visited, and to ensure for his soul the special merit rising from such 
presentation/'*) In every case the question must be whether the 
pilgrimage was for the spiritual benefit of her husband, in the per¬ 
formance of her duty to his soul, and whether the expenses incurred 
arc reasonable and were made honestly having regard to the estate, 
the status of the family and other considerations which it is customary 
for Hindus to take into account in accordance with the religious beliefs 
and usages.”<'3> So a pilgrimage to Pandharpur or any other local 
Gaya might he considered necessary, and it was so treated in a case/ 1 *) 

1247. Spiritual Benefit. —The dividing line between “ Spiritual 
necessity ” and “ Spiritual benefit ” is narrow but it exists. The test in 


(7) Sardar Singh v. Kttuj Belutri, .44 
A. 503 (511) P. C.; affirming O. A. 41 
A. 130. 

(8) Chumun Lall v. Gun put Lall, !(> 
W. K. 52; Mahomed v. Shoma, 14 B. 562 

( 564 ). 

(9) Chuman Lall v. Gunf>ut Lall, 16 W. 
R- 52; Mahomed Ashraf v. Brojessurs, 
19 W. R. 426; Mutter am v. Gopal, 20 A. 
R. 187. 

(10) Junmojoy v. Russomoyc, 10 \V. 
R. 209; Mohamcd Ashrif v. Brojc&surc, 


iq W R 426; Mutteram v. Gopal, 20 W. 
R. 187; Gan pat v. Tulsiram, 36 B. 88 
(go); Srimohan \. Brig Bchary, 36 C. 
753; contra in Raj Chandra v. Sheshoo, 
7 W. R. 146. 

(11) Hurromohun v. Auluck Monee, 1 
W. R. 252. 

(12) Makhan Lai v. Gayan Singh, 8 A. 

^ ( 13 ) ' Galipot v. Tulsiram, 36 B. 88 
(90). 

(14) lb, p. pq. 
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the two cases is this: Was the act considered by the bulk of the 
community obligatory or merely optional ?*"*) Even as regards 
optional acts there arc some which border on the obligatory and others 
in which the consensus of opinion would favour larger expenditure 
than on others. In an old case the Court questioned the Pandits on 
what they considered to be an allowable alienation and the Pandits 
reported that they would allow the widow to alien from one to three- 
sixteenth of her husband’s property “ for the benefit of his soul,” but 
this opinion dees not appeal to have been acted on; but on the other 
hand it has been disapproved.* 10 ) The general rules which the Courts 
observe on the subject are: (a) that the alienation must comprise 
only a moderate portion of the estate; ( b ) that if made by the female 
heir, it must be conducive to the spiritual benefit of the last male 
owner, that is to say, if the estate be inherited from the husband* 1 ?) or 
the father* 18 ) it must be conducive to their benefit. She cannot make an 
alienation which would be conducive to her own spiritual benefit*"’) or the 
benefit of any other relation, e.g., her mother-in-law* 20 ); or is, indeed, to 
no particular person’s benefit, but is otherwise a pious meritorious and a 
charitable act.* 21 ) A personal gift to one who has assisted the widow* 22 ) 
or to her own brother* 2 *) is, thus, out of the question Regarding the value 
of the gift the decided cases show that at least four considerations influence 
the Courts in unphokling it: (a) the relationship of the donee, ( b ) the 
nature of the gift, (c) its occasion and purpose, and (d) its value. 

1248, Of these the dowry to the daughter takes the highest place, 

. The Donee Even as far back as 1820 the Pandits who were asked 

e onee ‘ to report on the character of religious purposes which 

justified an alienation by the widow reported it to “ include dowry to a 
daughter, building temples for religious worship, digging tank and the 
like.”* 2 -*) Of these only the dowry has withstood the test of time. Tn 
one case the mother had at the time of her daughter’s gowna ceremony 
gifted to her one house worth Rs. 1,200 out of the thtfee inherited by her 
from her husband valued at Rs 3,800. The Court upheld the gift as not 
unreasonable in view of the fact that the donee was her only child,* 3 *) 
though such a gift, if made to a stranger, would be considered as excessive. 
It was so held where the widow had made a gift of a fourth portion of her 
husband’s estate to a charitable institution.* 1 ) 


( 15) Vuppulurt v. GarimUla, 34 M. 
288; cited with approval in Sardar Singh 
v. Kunj Behan, 44 A. 504 (512) P. C. 

(16) Ramchander v Gangagobind, 4 
B S. R. 147 (r-54), 7 I IX (*> S) no 
(115); dissented from in Munshi Lai v 
Shiv Devi, 4 L. 336 (3.38). 

(17) Rama v. Ranga, 8 M >52; 
Lakshminarayan v Dam, n Xf. 288; 
Vuppulurt v Garintilla, 34 M. 288. 

(18) Gudim dirt v Balloon, 23 M. L. 
J. 233. 16 I. C. 139. 

(19) Puran Dei v. Jai Naravt, 4 A 
482, followed in Lakshtninerayana v. 
Dasu 11 M. 288; Rama v. Ranga. 8 M. 
552; Ram Keival Singh v. Ram Kishore 


Das, 22 C. 506. 

(20) Ram Kewal Singh 


Ram 


Kishore, 22 C. 506 

(21) Runjeet v. Mhd IVaris, 21 W. R. 
49; Kartick Chnnder v Gour Mohan 1 
W. R. 48; Harmangc v. Ram Gopal, 17 
C. W. N. 782, 19 I. C 417 

(22) Lachmi Prasad v. Jagmohan, 18 
C. L. J. 633, 22 I. C. 594. 

(23) Ram Chunder v. Ganga Gobind 
(1826) 4 B. S R. 147 *184), 7 T. D. 
(O S.) no (us). 

(24) Cossinath v. Hurrpsondry, 3 I. D 
(O. S.) 907, affirmed O. A. Bysack v. 
Cossinath, 1 I. D. (O. S.) 292 P. C. 

(25) Churaman v. Go pi Saltu, 37 C. r 
(12); followed in Khub Singh v. Kunj 
Behari, 44 A. 503 P. C. 

(1) Munshi Lai v. Shiv Devi, 4 L. 
336. 
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1249. The second question is the nature of the gift. Hindu T.aw 
(b) The Nature of re Sai‘ds the gift of land as most meritorious On 
the Gift. tllis ground the Court upheld the gift of a small 

portion of a Zemindari to a Brahmin for the per¬ 
formance of the funeral and annual Shradh of the deceased husband.<*> 


1250. Closely connected with this is its occasion and purpose. It has 
(c) It* Occasion already been seen that the occasions of initiation, 

and Purpose. * marriage and death are customarily regarded as ap¬ 

propriate to the display of piety. So again, while 
pilgrimages to certain places arc obligatory, pilgrimages and sacrifice', by 
the widow are generally regarded as indirectly beneficial to the husband 
justifying an alienation of only a small portion of the estate.*’ 1 


1251. As regards value no categorical rule can be formulated since 
.. Its Valu must depend upon circumstances. The cases, how- 

t ) s a ue. ever, emphasise the necessity of moderation. And in 

this respect the power of the father is larger than that possessed by the 
manager*-*) or the female heir.* s) The question will have to be considered 
in the sequel. 


1252. Father and Manager’s Alienations. —The question of Spiri¬ 
tual Necessity and Spiritual Benefit usually arises in connection with the 
alienations of the female heir because it is the limit of their power. In the 
case of the father and the manager this question does not assume the same 
importance because they wield larger powers of alienations, and in the 
case of abuse of power the coparceners aggrieved have their remedy in 
partition; but this is by no means their only remedy since they are equally 
entitled to set aside an improper alienation even though supported by 
spiritual necessity or benefit. The subject really relates to the power of 
the manager where the subject will be found discussed in detail.* fi) 


1253. In considering the question of benefit, a distinction must be 
made between what might appear immediately beneficial and what might 
be to the ultimate benefit of the minor or of the estate. The question in 
such cases would be whether the guardian is justified in disposing of the 
minor’s property in a rising market which might have been left for dis¬ 
posal by the minor himself after attaining majority* 75 Moreover, the term 
benefit can hardly be held to include cases of speculative development 
of the minor’s estate* 85 or the obtaining of a benefit out of proportion to 
its cost. The question in this case to ask is: What would have been the 
probable result if the guardian had not acted in the way he did.* 05 


(2) Lakshmiiraravan v. Dasu, 11 M. 
288; Vuppuluri v. Garimilla, 34 M 288 

(3) Rama v. Rancia, 8 M. 552 

(4) S. 132, post. 

(5) S 317 (4), post. 

(6) S. 132, post. 

(7) Krishna Chandra v. Ratan Ram, 
20 C. W. N. 645 (647), follownig Radha 


Persad v. Raj Kooer, 20 W. R. 38: 
Kaihar Singh v. Roop Singh, 3 N. W. 
P. H. C. R. 4; Ganap v. Suhni, 32 B. 


(8) Krishna Chandra v. Ratan Ram, 

20 C. W. N. 645 (647). „ , , „ 

(9) Ishtiai v. Ganesh, 23 C. W. N. 


858 (860). 


H. C.— 40 . 
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113. (1) “ 

“Secular nace*»ity” 
defined. 


Secular legal necessity " implies such pressing r e - 
' quirement of (he family or ot the estate wlucn 
the law regards as sufficient justihcation tor 
contracting a debt, or for the transfer of the 
joint estate. 


( 2 ) In particular and without prejudice to the geneiahty 
of the foregoing provision, the following objects constitute such 
necessity:— 


(a) The debt of the father, not illegal or immoral, or of the 
husband; 


(6) Payment of rent or revenue assessed on the joint pro¬ 
perty and all charges of a public nature accruing due therefrom, 
in default of payment of which it may he summarily sold: 

(c) Payment of a reasonable premium on renewal of a 
lease and the rent due thereon; 


(d) Other charges necessary for the preservation of the 
property from destruction, deterioration, forfeiture or sale: 

(e) The expenses reasonably requisite for the assertion or 
protection of the title to the property: 

(f) Its due management, and the collection of the rents 
and profits thereof; 

(//) The protection and maintenance of coparceners, and 
of their wives and issues ; 

(/?) The marriage expenses of coparceners, and of their 
daughters; 

(0 The cost of defending a member of the joint familv 
in a criminal prosecution. 


Synopsis. 


(1) Legal Necessity Defined 

(1254-1255) 

(2) What is Legal Necessity 

( 1256). 

(3) Father's Debts (1257-1259). 

(4) Debts Recoverable from the 

Estate (1260). 

(5) Government Revenue, Pre¬ 

mium and Rent (1261). 

(6) Defence of Title (1262). 

(7) Management (1263). 


(8) Maintenance of Coparceners 

and their Family (1264). 

(9) Marriage Expenses of 

Members (1265-1266). 

(10) Performance of Ceremonies 

(1267-1268). 

(11) Cost of Litigation (1269- 

1270). 

(12) Expenses of Defence of 

Members (1271). 

(13) Proof of Legal Necessity 

(1272). 
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^ 1254. Analo g o u9 Law.-Th, Mowing texts taw im , hc 4ubjcct 0 , 

Vya». F.vcn a single individual may conclude a donation m „ , 

tr.movealde lmiperty, duung a season of distress, for the sake o’f ’fam,W \nd 
csj eciallj for pious purposes (*«•) 1 1K tatr "'y> and 

1255. The terms “legal necessity” and “benefit” observed Lord 
Atkinson, are general and elastic terms,”* 2 '> and as to the lan-r “it is 
impossible to give a precise definition of it appl.cable to all cases.”’<«> 
The terms necessity and benefit are ordinarily coupled together, but though 
allied they are not identical, for an act may be necessary without being 
advantageous and vice versa It is. however, quite usual that an act m.o 
he both. For example, the paunent ol Government revenue charged upon 
an estate is necessary and its mortgage for that purpose advantageous to 
the estate since it prevents its extinction by sequestt.ilion Other examples 
could be multiplied to illustrate the dual result Such for example, would 
be a charge incurred to protect an estate from submersion In tlood or the 
altered water-course. On the other hand, an act may be beneficial without 
being necessary. Such would be the case where an estate is sold sold} 
for the purpose of investing the price in a business bringing in an income 
larger than that derived from (lie safer and more stable estate It is 
clear that this act though probably beneficial to the famib is not such 
as is within the scope of the manager’s authority.* 2 ’> In other words, 
it is not “ reasonable and proper ” w ithin the meaning of the next section 
I loth the terms “ necessity ” and “ benefit ” have thus become terms of art 
and bear a special significance in Hindu Law. 


Consequently, an act may he both necessary and beneficial in the ideal 
sense of Hindu Law though in reality it is neither. Such is the perform¬ 
ance of a pilgrimage or of a religious ceremony. Apart from such acts 
Ihe manager’s necessary acts are such as are necessary ror the material 
existence of the undivided family, or for the preservation of the family 
property, 

Legal necessity in the abstract must, however, he distinguished from 
legal necessity in a given case which implies not only that the object upon 
which money has been spent was proper, but also that it wes expended 
under pressure. As was observed in a leading case: “ The actual pres¬ 

sure on the estate, the danger to he averted or the benefit to he conferred 
upon it, in the particular instance, is the thing to be regarded.” (2S) For 
instance, a debt may he incurred for the most approved purpose, but it 
will not support alienation of family property, if there were other funds 
available, and even if it would support a loan, it might still be a question 
whether it would support a loan the terms of which are onerous. (l) 


(20) Mil.. 1-1-28, 29 

(21) Palaniapfa v. Srccnalh, 40 M. 
700 (719) P C. 

(22) lb , p 718. 

(23) Palaniappa v Sreenath, 40 M. 709 
(719I P. C. 

(24) Ramlat v. Lakh midland, 1 B. H. 
C. R (Ann) si. 


(25) Jlanooman Persaud v. Ml. 
Babooee 6 M. I A 393 (423, 424). 

(1) Nadi Beqam v Raghunath, 41 A 
571 P (.' ; Ram Khalati on \. Ram 
Naresh, 41 A. 609; Ram Bhujawan \. 
Nathu Ram. 2 Pal 285 (292) P- 
Radha Kishtm v Jag.\apu, 4 Pat. 19 r. 
C. 
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1256. What is “ Legal Necessity M ? —“ Legal necessity is a term 
of art and means such objects of necessity as the law considers sufficient to 
justify the pledging of the family credit. For “ necessity ” must have re¬ 
ference either to the family members, whether coparceners or not, or to 
the estate. In either case it must be judged in the circumstances of each 
case. (2 > 

As West, J., said: “Family necessity is an expression that must 
receive a reasonable construction, and the head of the family and those 
dealing with him, must in the interest of the family itself, be supported 
in transactions which though in themselves diminishing the estate, yet 
prevent and tend to prevent still greater losses. A reasonable latitude, too, 
must be allowed for the exercise of the manager’s judgment, especially 
in the case of the father, though this must not be extended so as to free 
the person dealing with him from the need of all precaution, where a minor 
son has an interest in the property.”^ 

“ Legal necessity is of various forms. All the indispensable religious 
ceremonies, the sacraments, such as marriage and the investiture with the 
sacred thread, the obsequies, the cremation, the periodical offerings to the 
manes, the ceremonies customary in the family, the subsistence of the 
family, the education of the younger members, the payment of the ancestral 
debts, the giving of presents at particular seasons and on special occasions 
to the i datives,—these and a thousand other causes of expenditure are 
constantly cropping up in a fairly prosperous Hindu joint family. All 
these are, in the strict sense of the word, lawful necessities. 

But all expenses considered necessary by the manager do not con 
stitute “ legal necessaries ” a term which must be confined only to such 
objects which law recognizes as proper objects for the raising of money 
on the credit of the joint estate. Naturally this must depend upon the 
value and income of the estate, the status and position of the family, the 
claims upon it and the precedents by which it might be supported. But 
the leading heads of necessity are now well settled and they will now be 
examined. 

1257. According to the Hindu idea the son, grandson and great- 

grandson are in reality the same person in different 
(1) Father's Debts. bodies. Consequently, the liability of the son is 
equally a liability of the grandson and of the great- 
grandson. This is in accordance with Ashahaya’s interpretation of the 
following text of Narad. 

Narad. —“If a debt has been legitimately inherited by the sons, and left unpaid by 
them, such debts of the grandfather must be discharged by his grandsons. The 
liability f<-r it docs not include the fourth in discent.” 

1258. As to this Ashahaya says that the term “ grandsons ” must be 
taken to relate to the grandsons of the debtor’s sons, i.e., to the great- 
grandsons of the debtor, and that the term “ fourth descendant ” signifies 
the fourth in descent from the debtor’s sons, i.e., the fifth in descent from 
the debtor himself. This assumption, he says is necessary in order to 


(a) K. M. Bhattacharya’s Law of 
the Joint Hindu Family, p. 488. 

(3) Babajt v, Krishnaji, 2 B 666; 


Ratnam v Goitndarajulu, 2 M. 33Q. 

(4) K. M. Batlacharya’s Law of the 
Joint Hindu Family, p. 488. 
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reconcile the present rule with the statements of all other legislators, and 
with Narad’s own rule.**) It is now so settled by the Privy Council 
who have held the son, the giandson and the great-grandson all equally 
liable to pay the father’s debt.* s) And the rule now accepted 

as settled, is what is apparent from Narad’s words, namely, the father’s 

debt is payable not only by the son and the grandson, but al u by his 
great-grand son. This they are bound to do whether the estate inherit¬ 
ed by them be the ancestral or the self-acquired estate of the father* 6 ) 
but their liability is, in any case, limited to the assets inherited by them; 
and they are only liable if they were joint with their ancestor, or when 
the debt for which they are made liable was incurred,*?) and the suit is 
otherwise in time, that is to say, if the claim could have been enforced 
against the father if he were alive when the suit was brought, since the 
cause of action against both is identical.* 8 ) The son is moreover not liable 
for the father’s debt if he can show that it was incurred for illegal or 
immoral purposes.*») 

1259. The legal debt of the father constitutes a recognized head of 

necessity. “ The sons are under a pious obligation to discharge the just 

debts of their father, because otherwise he would be liable to be punished 
m a future state for non-discharge of their debts. Upon any intelligible 
principle of morality, a debt due by the father by reason of his having 
retained for himself money which he was bound to pay to another, would 
be a debt of the most sacred obligation, and for the non-discharge of which 
punishment in a future state might be expected to be inflicted, if in any. 
The son is not bound to do anything to relieve his father from the con¬ 
sequences of his own vicious indulgences, but he is surely bound to do 
that which his father himself would do, were it possible, namely, to restore 
to those lawfully entitled, money he has unlawfully retained ”*‘°) 

All debts of the father are then due from and payable by the son. 


1260. The family is bound to pay all debts recoverable from the 
Debts Recoverable estate, that is such debts as were incurred by the 
from the Estate.™ * manager, and are chargeable to the joint family 
which constitute a sufficient necessity, justifying the 
mortgage or sale of the family estate.* 11 ) 


1261. The second head of such necessity is the Government revenue 

(2) Government due on the joint estate. By the common law, as 

Revenue, under the several Land Revenue Acts, the payment 

(3) Premium. of Government levenuc is a prime charge on the 

(4) Rent. land* 12 ) and the penalty prescribed for non-payment 


, (4) Refer!, to Narad, 1-6; Vishnu, 
Vl-27, 28; Yadnavalkya, II, 50; 33 S. B 
K 42. 

(5) Masitullah v. Pattiodar Pas, 48 A. 
5i8 (525) P. C. 

(6) Ilanutnan Persaud v Ml Rabovee. 
*> M. I. A. 393 (421) ; Girdhari Lai \ 
Kantool Lall, 14 B. L. R. 187 (197) P 

(7) Fakir chand v. Day a Ram, 25 
67. 


(8) FakircUand Daya Ram, 25 A. 

67 (70). 

(9) Subramania v. Gopula, 33 M. 308; 
Naro v. Parat/uwac. 41 B. 147 

(to) Natasayyam v. Potinmawi, 16 M. 
99 (104) followed in Pear: Lai v. Chandi, 
s C. L. J. 80 (88) ; Ram Ratan v 
Basant Bat, 2 L 263 (2(19). 

(11) Soorjoo Pcrshad v. Krishnan, 1 
N. W. P. H. C. R. 46; Lalla Gunput v. 
Toorun, 16 W. R. 52. 

(12) Chatraput v. Grindra, 6 C. 389. 
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is cither forfeiture or sale. Jts payment is, consequently, a recognized 
head of legal necessity.*"-^ A suit by the co-sharers for contribution stands 
on the same footing.* 1 *> For the same reason where the property held 
by the family is a renewable lease, the payment of any premium payable oi 
its renewal and the rent are necessarily a charge on the joint iamily, since 
their non-payment equally entails deprivation of the property which even 
a trustee would be expected to avert. 


1262. Even a trustee is bound to maintain all such suits and to take 
... n f c T - f , such other steps as, regard being had to the nature 
^ ' e enceo * e * and amount or value of the trust-property, may be 
reasonably requisite for the preservation of the trust-property and the 
assertion oi protection of the title thereto.*" 5 ) A jorlion the necessity oi 
asserting and protecting ihe title to joint property is obvious. But ol 
course, the question is one of degree. A costly sun to enforce a forlorn 
hope or a highly speculative claim would scarcely be classed as a legal 
necessity. On the other hand, a suit would not lie classed as unnecessary 
merely because it is unsuccessful. The question in such case is: Was 
the act one justified by ordinary prudence? 


1263. The cost of management of the properly and that necessary 

for the collection of its rents and profits are othei 
(fi) Management. cases of obvious necessity, being of the same nature 
as the cost incurred for the preservation of the pro¬ 
perty from desliuction, deterioration, forfeiture at sale It is possible to 
uphold a permanent lease by a widow in consideration of the lessee 
marrying her granddaughter and looking after her in her old age.* 10 ) 

1264. The maintenance of the co-parceners follows as a mattei ol 

course from the fact that he is joint owner of the 
(7) Maintenance of estate, and so long as he remains joint, lie is entitled 

Coparceners and to he maintained out of the joint funds, llis wife 

their Family. and c h;ij ren have equally the same right As re 

gards other relations, their right of maintenance 
depends upon their legal or moral claim upon the family. The subject 
lias already been set out in a preceding chapter ,* l7) and all persons thert 
mentioned as entitled to maintenance out of the joint family' arc persons 
tm the maintenance of whom the assets of the family, are liable, and might 
be validly charged. 


The manager is not bound to allow the co-parceners separate main¬ 
tenance, though he may do so at his discretion. And where he decides to 
allow them separate maintenance he may equally' charge the joint funds 
with the cost thereof. 


(U) Gharibullak v. Khalak Sin.jh, j; 
A. 407 (415) P *'•; Guilt'sh Lai \. 
Khetra Mohan, 5 Pat. 585 (594) P. C 
(14) Ganeshi Lai v Khetra Mahan =, 
Pat. 585 (594) P. C, 


(15) S. 13, Trusts Act (II of 1,88^) 

(16) Rajendra Nath v. Levari, (192O) 
C 854. 94 1 *-‘. 3-0 

(17) Oi Vll. 
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1265. Betrothal' 18 * and marriage of the male' 1 ** and female members 
of the family is another head of legal necessity. As 
(8) Marriage Ex- already stated, marriage is a Samskar and a religious 

pense*of Member*. necessity' JO > (§ 459). It is the only obligatory 

ceremony in the case of a Shudra.' 21 * Consequently, 
the manager is entitled to burden the estate with the reasonabl. expenses 
of the marriage of the co-parceners.' 2 -* 

The question is immaterial whether the relation to lie in irried is a 
female,'-** provided she is a member of the joint family This is now 
settled. 

But the Allahabad Court would draw a line alter the tiist marriage, 
holding the second and subsequent marriages as outside the pale of legal 
necessity.'-’ 4 * in strict view of the law this view is right; but it may 
be doubted whether it is in consonance with modem thought. 

1236. The expenses of marriage would include the price paid for the 
bride, though it may convert the marriage to the Amr form disapproved 
by the sages. But as already seen, such marriages now obey the economic 
law of supply ami demand and are quite common in places where girls 
are in deficiency.'-’ s) 

1267. The performance of indispensable religious or customary duties 
is a recognized head of legal necessity Such are 
Cerem<HiUs« rmanCe performance of initiatory/ 0 and funeral 

vetemomet. ceremonies'* 0 and the performance of the father’s 

exequial rites and Shradh' 4 * and the pilgrimage to Gaya' 4 * though not to 
Benares'^ since one is the necessary part of the exequial rites which 
the other is not. But though a pilgrimage to Gaya to offer pindas for 


(iX) .S midrabai v S'lnvnarayana, 32 B 
81 (87), where texts and cases arc cited, 
dissenting f ruin toiilra in S'undan \ 
Sulminmnia, 20 M 505 and Goz'indara- 
citlu v Pcvarahhotla, 27 M. 20(1, o\cr- 
rnled in Go pula \ Venkatanamsa, 37 M 
27s V B 

(10) Ganpul \ 1 ‘nlti Ram, 13 Bom 
1. K. 8O0. 

(20) Swidarabat \ Shivnarayana, jj 
It 81; Bhagiratln \. Jokhu Ram 32 \ 
575 ; Debt ImI v. Nand Kishore (1922) 
1 Pai 2OO; Gopala v. Venkatanarasa 37 
M. 273 (274) F. B. ; overruling contra in 
Govmderasulit v Pcvarabholla, 27 M 
20(1; Gopala v. Vckalanarasa, 37 M. 273 
(274) F. B. ; Jai lndra v. Dilraj Kuar, 8 
O. I. J. 94, fn I C 278. 

(21) Sundarabat v. Shivnarayana , 32 
B. 81 (90) ; Saravana v Muttayi, 6 M. 
It. C R. 371; Alahadeva v. Rama, 13 M 
h. J. 75; Kamesteari v Vecracharlu, 34 
M 422; Gopala v. Venkatanarasa . 37 .Si 
273 F. B : Narayana v. Ramalinga, 39 M 
587: Garibullah \ Khalaksingh, 2S A 

407 P. r. 

(22) Jugyctsur v. Nilambur. 3 \\. It. 
-17- 


(23) i’rvag \'arain, > A/udlna, ( 1848) 
7 B S R 602, 8 1 I) (O S) 456; 
C human Lall v Gun put ball, ift \\. R. 
52; Bhagirathi \ Jokhu Ram, 32 A 575; 
Makhan Lai y Gayan, 8 A L. J 13 

(24) Bhagirathi \ Jokhu Ram, 32 A., 


(1) 2 W Mac, fh XI, case b, 14.. 
259, 260; I’uran Pat \. Jai Maram, 4 A. 
482 (484). 

(2) Chumun Lall \ Gunput Lall, 16 
\V. R 52; Mahomed v Shoma, 14 B. 
562 (564) 

(3) Chuman Lall v Gunput Lall, lfi 
W.'r. 52; Mahomed Ashraf v Hrotex¬ 
ture. 19 W R 42(1; Muttcram v G0P1I 
20 VV. R 187. 

(4) Junmojoy v. Russomoye, 10 \\ R. 

209; Mohamed Ashrif v. Broicssurc, 19 
W. R 426; Muttcram v Gopal, 20 W. 
R .187; Ganpat \ Tnlsiram, 36 B. 8.8 
(90) ; Srintohan v. Brio llehary. 36 C 
753; contra in Raj Chandra \ Sheshoo, 
7‘W. R t 4 6. . , , r 

( 5 ) Hurromohun v. Aultuk Monet, 1 

W. R. 252. 
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the spiritual benefit of the deceased is an acknowledged necessity a feast 
given upon return is not so .<■'•> So referring to the widow it was said: 
“ Pilgrimages are generally made by a widow with a view to present 
her husband’s funeral obligations at the sacred place visited, and to ensure 
for his soul the special merit rising from such presentation. In every 
case the question must be whether the pilgrimage was for the spiritual 
benefit of her husband, in the performance of her duty to his soul, 
and whether the expenses incurred are reasonable and were made honestly, 
having regard to the estate, the status of the family, and other considerations 
which it is customary for Hindus to take into account in accordance with 
the religious beliefs and usages.”*?* So a pilgrimage to Pandharpur or 
any other local Gaya might be considered necessary, and it was so consider¬ 
ed in a case. <8 > 

1268. The gift of property to the priest of a temple may be a pious 
act but is not of legal necessity.* 1 ') If the gift be of small value it may- 
pass muster as a pious gift,* 6 7 * 9 10 * * ) but a considerable portion of the estate 
cannot be alienated for a pious purpose*") 

1269. Litigation is an evil, but it is a necessaiy evil, and one which 
(10) Co»t of Lit!- constitutes legal necessity if it is necessary for the 

gation. . recovery, protection or preservation of the estate or 

of any' of its assets,* 1 -) and it may' be ailed, for the defence of its head,* 13 ) 
or of any of its members.* 14 ) The question was examined by Mahmud, J., 
who said. “A distinction should be drawn between litigation undertaken 
to protect the property and litigation the object of which is to obtain a 
possible benefit for the cstaie. The former relales to the seeunt\ of th.u 
which has already been acquired. As a general rule, the former class of 
litigation would no doubt amount to legal necessity; and in regard to the 
latter classes of litigation it may be laid down that, if such litigation ends 
in actual benefit to the estate, any alienation which may have been 
necessary for prosecuting the litigation would be valid and binding upon 
the reversioner, on the analogy of the maxim: ‘Lie who enjoys the 
benefit ought to bear the burden also.’ It may be further laid down 
that in cases where the litigation undertaken by the widow is not under¬ 
taken for the benefit of the estate, any alienations made by her for the 
purpose of prosecuting the litigation are necessarily invalid and do not bind 
the property. It may even be a question of nicety to determine the exact 
nature of a litigation when it actually ends in failure. The widow may 
have been acting with a view to benefit the estate; the creditor may have 
advanced money to her without any fraudulent intention. Rut these 


(6) Makhan Lai v. Gayan Singh, 8 A 

I- J- i.V 

(7) Ganpat v. Tutsi Ram, 36 B. 88 
(90). 

*8) lb, p. 90. 

(9) Ram Kcwal v Ram Kishore, 22 C. 
506. 

(10) Cossinaut v Hurrossoondry, 3 1 

D. (0- S.) 907, affirmed O. A. 1 I 1) 

(O. S.) 292 P. C.; Mahoda v. Kulcam f> 

I D. (O. S.) 62, 1 Mac. S R. 82; 
Ram Chunder v. Gangagovind, 7 I. 1). 

(O. S.) no, 4 Mac. S. R. 147; Kart'ck 
Chunder v. Gour Mohun, 1 W. R. 48; 
Runjeet v. Mhd. Warts, 21 W. R. 49; 


Ram Kewal Singh v. Ramkishore, 22 C. 
506. 

(11) Puran Dai v Jai Narain, 4 A. 
482; Ram Kewal v. Ram Kishore, 22 C. 
506. 

(12) Karittniddin v. Gobind, 31 A. 497 
(506) P. C.; Jndar Kuar v. Lalta 
Prasad, 4 A. 532 (542); Grose v. Atnir- 
tamoyi, 12 \V. R. 13 

(13) Beni Ram v, Man Singh, 34 A 
4 (8)- 

(14) lb., p. 7; Hanumat v. Sonadhari. 
4 P. L. J. 653, 52 I. C. (Pat.) 734 (735); 
Ramahnqa v. Muthayyam, 26 M. L. J. 
528, 24 I. C. (M.) 356. 
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circumstances alone do not in my judgment warrant the conclusion that 
the charge created by the widow should bind the property as against 
the reversioners.” 0 ®* 

1270. In this case the widow had embarked upon a very costly but 
uncertain claim to recover property to which her husband had in alleged 
right of succession, but which he had not himself sought to enforce. The 
Court held that the litigation was not for the benefit of the estate, and 
did not support the mortgaged' 6 * Even where a suit is necessary, it may 
not be necessary to mortgage the estate and carry the case to the I’nvy 
Council. In this view the Court disallowed a mortgage given by the widow 
as security for costs, even though the husband had deposited it before 
it was accepted. 0 ?* 

As between suits instituted to protect and those instituted to recover 
an estate the Courts hold the first to be necessary while the second un¬ 
necessary though they may be for the benefit of the estate 08 * 


1271. The cost of defending the head or ail) other member 0 '** of the 


(11) Co»t of De¬ 
fending Member*. 


family, whether the father or any other relation, 
is held to be a necessity justif)ing the mortgage 
or sale of the joint estate, 0-0 * being regarded as a 


pious and necessary act in order to remove the stigma of disgrace upon 
the whole family consequent upon tlu* conviction of one of its members ° r * 


1272. Proof of Legal Necessity. —Next to the question what con¬ 
stitutes legal necessity arises the question of its proof Legal necessity 
may be proved by any evidence direct or indirect and it may in certain 
cases be even presumed. So where in an alienation for Rs. 5.01)0 the 
alienee had proved necessity for Rs. 4,400, but failed to prove it as regards 
the balance of Rs. 600, which the son equally failed to prove as contracted 
by the father for a purpose cither illegal or immoral, the Court presumed 
it to have been equally supported by necessity 0j * So where the bulk of 
consideration of 3yi lacs was admitted or proved to lie supported by legal 
necessity, it was presumed that the comparatively small sum of about 
Rs. 13,000, not specifically proved to be so supported was likewise so 
incurred ° 3 * Such presumption would he well justified where all adult 
members had joined in executing the sale, or where it was challenged 
after long lapse of time, «?</., 20 years after its execution. 0 ' 4 * In another 
case of sale by the father for Rs. 3.500 only the sum of Rs. 1,000 was 
proved as supported by necessity but it appeared that the sale was made 


(15) Indar Knar v Lalta Prasad, 4 A. 166. 

532 (543) (20) Beni Pam v. Man Singh, 34 A. 

(16) Indar Kuar \ Lalta Prasad, 4 A. 4; contra in Nathn Rai \. Pin Dayal, 2 

53 -i (534, 545 ). Pat- L J. 166, 39 T C 665, 111 which, 

(17) Phoal Koer v. Dcbi Pcrsliad, 12 however, there is no discussion; Nobin 

W R. 187. Chandra \. Khcdar Nath, 6 ('. W N. 

(18) Roy Mukhun Lall v Stewart, 18 (148. 

W. R. J2i. (21) Dhanitkdhari \ Rambirch 1 Pat. 

(19) Beni Ram v. Man Singh , 34 A. 171 (173, 174)- „ ' 

4 Ilanumat v. Sonadhari, 52 I. C. (Pat.) (22) Bisivanth v. Jagdtp, 40 C. 34 -* 
73 1 ; Premsttkh v. Rant Bhujawait, 52 I. (351, 355). 

‘ . .(Pat.) 964; Dhanukdhari v. Ram- (2\) Hari Prasad v. Sottrendra, 1 P. 
birich 1 Pat. 171, dissenting from Nathn 506 (527, 528). 

Rai v. Din Dayal, (1917) 2 Pat. L. J. (24) lb., p. 533 - 
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after due enquiry an<1 challenged after a long time whereupon the Privy 
Council upheld the sale and fuithcr held that the vendee was not even 
bound to refund the consideration found unsupported by necessity. (j s> 

There may be legal necessity to bonow money, but insurgency to borrow 
it at an onerous rate of interest. The two pleas are not distinct and 
the latter is implied from a mere denial of the former/*) So Lord 
Dunedin, delivering the judgment of the Privy Council held that a plea 
in general terms denying necessity opens the defence that there was no 
necessity to borrow at the high rate of interest, and the onus of justifying 
the loan with the interest charged lies on ihe vender, which, however, he 
may discharge by showing that the loan could not, in the circumstances, 
have been raised at less interest Put the meie evidence that once on a 
previous occasion a similar interest had been paid is not conclusive, 
though, of course, it is relevant ( -’ ) Where the bulk of the consideration 
received by the sale of ancestral property is shewn to be supported by legal 
necessity, the Court is justified in pieiuming that the lesiduc wa,s not 
otherwise misspent. Thus where the father was shewn to have dis¬ 
charged an antecedent debt h\ payment of all but Ks. 2,(XX) out of the 
consideration of Ks. IX,400 for which he had sold an ancestral estate the 
Court dismissed the .uit of the son holding the alienation justified, the 
more so because the lather v as colluding with the son in arranging his 
own sale ’ 

114. “Secular benefit” includes such protection or pre¬ 
servation or improvement of family estate, or 
de*ffned. ,ar benefrt the maintenance, education, or advancement 
of its members, as may, due regard being had 
to all circumstances, be considered reasonable and proper. 

Synopsis. 

(1) Benefit to the Estate (1273- (2) What is a Benefit (1275- 

1274). 1278). 

(3) No Benefit (1279). 

1273. Analogous Law. — *• Legal .Vecessitv ” and “ Benefit " are 
two ke\ words justifying an alienation of coparcenary property. These 
words are the outcome of the text of Vyas, cited in the sequel (§ 1254). 
from which il will be seen ibat Vyas justifies an alienation of pnqx*rt\ 
(a) in the season of distress; ( h) for the sake of the family; and (e) 
especially for pious purposes. Pious purposes may be obligatory or com- 
mendator the one constitutes " spiritual necessity,” the other " spiritual 
benefit.” These terms will he defined and explained in the next section. 


(25) Shrikrishua Das v. N<athu Ram, 
49 A. 149 P. C. 

( r) Radhakishun v Tag Sahu, 4 Pat. 
19 P. C. overruling contra in Ain I hit v 
Khakhar, 1 P. 612, (616, 617), following 
Jag Sahu v. Radha Kishun, 5 Pat. L. J 

# 7 - 


(2) Radha Kishun v. Jag Sahu, 4 Pat. 
19 (22, 24) P. C, following Nazir Begam 
v. Rao Raghunath, 41 A. 571 P. C, Ram 
Ithaghazean v. Nat hit Ram, 2 Pat. 285 
(292) P overruling O. A. Jag Sahu v. 
Radha Kishun, 5 L. J. 287. 

(3) Masitullah v. Damodar, 48 A. 518 

P. C. 
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Secular legal necessity would fall under Pyas’s clause (a) and is defined 
in Section 113, while secular benefit would fall under his clause (b) and is 
defined in and explained under Section 114. 

1274. As observed by Lord Atkinson, the terms “ Legal cessitv " 
and “ benefit ” were general and clastic terms, and that as regards benefit ” 
it was impossible to give a precise definition so as to be applicable 
to all cases. ° o) “The preservation however, of the estate 
from extinction, the defence against hostile litigation affecting 
it, the protection of it or portions from injury or deterioration, 
by inundation these and such like things would obviously be benefits 
The difficulty is to draw the line as to what are, in this connection to b-- 
taken as benefits and what not.” (,,) That necessity and benefit are two 
concepts distinct and distinguishable from each other is ncognized both 
in the texts as well as in the decided cases The r« < overv of j estate 
from another which the family claimed by succession is a deal case of 
'' benefit ” as distinct from necessity 0 -** Such is also the case of starting 
a trade for improving the family fortunes Laf The older cases, however 
do not observe any distinction between legal necessity and benefit, holding 
the latter as a species of family necessity. So in a leading case°° the 
Privy Council said that the alienation would he valid if it was made by 
the managing member of the family “ for legitimate family purposes ’* 
and in another case, where the father had contracted a debt to purchase 
a stock of buffaloes to enable him to start the business of milkman, West, 
J , held that the debt was contracted to put the father in the way ot 
earning a maintenance, and therefore, under the pressure of family neces¬ 
sity 00 On the other hand, in a Calcutta case where the widow had 
executed a bond for raising funds to prosecute a suit for recovery of 
certain property the Lower Court upheld her debt as supported by neces¬ 
sity, but Couch, C. J., said: “That is not a necessity at all. because 
there was no necessity to institute the suits though it may have been 
a proper thing for her to do, as being beneficial to her as well as to those 
who would succeed her in the property. 06 * 

1275. What is a Benefit?—The distinction between necessity and 
benefit is now well recognized, and though cases must occur in which an 
act might he justified from the dual stand-point, since an act is sometimes 
defended as necessary because it is conducive to the spiritual benefit 
Lvcn apart from such figuiative expression the two terms are sometimes 
apt to be confused; though they do not exert the same degree of pressure 
upon the estate. 


(10) Pulaiiiaf’f’a \ Sr fern nth, 40 M 

700 (714) P C. 

(11) lb, p. 718. 

(12) Roy Mukhun Lai \. Stewart, 18 
V\ U. lit. 

(13) ftabaii v. Krishnaii, 2 B. 666; 
.{t'hhe v. Jawata , (1873) P K 67: 
Caiuia v. Khushal. (1876) P. R. 77: 
kmjhunath v. Ruhcnn. (i860) P. R. 53: 
lanki Pas v S aitclii Ram, (1871) P. R. 
n; Achru v. Merchant 1. (1879) P. K. 


g8; Thakusi v Ganda Mall, (1879) P R 
78; llazura v. Chand, (1887) P. R. 87; 

Janina v. Sardar, (1888) P. R. 93; 
Charanjit v. 7 chi Mai. (1888) P R 15 1. 

(T4> Sura! Units! Kocr \ Shea 
shad, 5 C 148 P C 

(15) Babaii v Krishnujt. 2 B. 660. 

(16) Ray Mukhun Lull \ Stewart, :8 
\V. K. 121 (t 22), followed in Indat 
Knar v. Lalta Prasad, 4 A 532 (‘,437 
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The distinction between the two was pointed out by Mahmud, J., in a 
passage already cited/' 7 * 

1276. The question whether au\ thing is ,i benefit must depend 
upon the circumstances. A well and a lank are both useful for irrigating 
land, but whether the manager was justified in charging the estate for 
the purpose of excavating them is a question which must depend upon 
circumstances. If the income of the estate was sufficient, he would in 
no case be entitled to raise funds on the security of the estate to dig them. 
If on the other hand, it was the only means of averting drought and there 
were no funds, it might he both a benefit and a nescssity/ ,H * Tn either 
case the act would be justified it it is reasonable and proper. If the litiga¬ 
tion has ended in reemerj of the estate then the end necessarily justifies 
the means and he who has the benefit, cannot complain of the burden/"' 1 
The construction of a house is not such benefit as to justify the mort¬ 
gage of the estate , <Mi hut the purchase of agricultural land, the produce 
of which went to support the family, is not an act of impudence which 
the junior or minor members can repudiate as not conducive to their 
benefit/*’ 0 Hut in one case the mortgage of family land for the purpose 
of purchasing new land found unprofitable, was held to be a speculative 
and improvident transaction not binding on the minor members of the 
famih/-'-’ , In another case the father was held not entitled to mortgage 
ancestral estate to preempt some pro|K.*rty/-’° Hut the question is one 
of degree, for the manager’s discretion cannot he fettered by a rigid rule 
that he shall never pledge the family estate to acquire new estate, and 
that he should have foreseen the result any more than any man of ordinary 
prudence could have foreseen/*'•>' So the Court decreed a mortgage alleg¬ 
edly made to acquire a zemindari though as a matter of fact, it had already 
been otherwise paid for. The Court held the purchase of property as a 
benefit to the family, and it is so, provided it is not too speculative and 
improvident/-’** 

1277. In one case the widow had mortgaged the property to 
recover it from the purchaser to whom it had been sold for arrears of 
road cess. The Court disallowed the mortgage holding that as the money 
was not used to stop the execution, it was not spent to meet a legal 
necessity/ 0 Hut the question of benefit was not considered. It w r as 
perhaps a case where the estate was lost to the family by the widow’s 
negligence. In that case she conferred no benefit on the reversion by 

(1 7 ) Iiidar Kuar \. Lalta Prasad, 4 (22) Subrantauia v. Chidambara, 41 M. 

A. 532 (543) , Bhagxean Pas v. Mahadeo, L. J. 459; Radha Pcrshad v. i'alook Raj 
45 A. 390. Kuar 20 W. R. 38. 

(18) Alaklianlal \ Gayan Situjh, 8 A. L. (23) Shankar v. Bechu 47 A. 381. 

J. 13; Ranject Ram v. M lid. I Paris, 21 W. (24) Sheotahal v. Arjun, (1920) Pat. 

R. 49- 155; 56 I. C. 879; Tularam v. Tulshi Ram, 

(19) Kartmuddin v. Cobind, 31 A 497 42 A. 559; Manulal v. Karu Singh, 56 I. 

P. C*. C (C.) 766 P. C. Jagmohan v. Pray 

(20) Bhogaraju v. Adapalli, 10 if. L. T. Alter, 47 A 452. 

179- (25) Tularam v. lulshi Raw, 42 A. 

(21) Manna Lai v. Karu Stngh, 56 1. 559; Bhagwan Das v. Mahadeo, 43 A. 

C. (C.) 766 P. C., explained in Sadhu v. 390; Shankar v. Bechu, 47 A. 381. 
Brahmadeo, 61 I. C. (Pat.) 20 (22, 23); (1) Sri Mohan v. Brij Behary, 36 C. 

Kalika v. Shiv Nandan 63 I. C. (Pat.) 753 (747) ; Kaihur Stngh v. Rook Stngh . 
865 (630). 3 N. W. P. H. C. R. 40. 
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her re-purchase of the property which she should never have lost. Where 
the manager purchases new property out of funds raised by selling or 
mortgaging the old, the question whether the transaction is beneficial to 
the family, and as such binding upon its members, depends upon its 
reasonableness and propriety, which must be decided with due advertence 
to all the surrounding circumstances, as to which no hard ai.d last rule 
is possible, but inter alia it must be shown (i) that the new lands are 
at least not inferior in quality and value to the old lands (in that though 
the new lands are not superior in value to the old lands, the family would 
otherwise gain by the change; and ( iii ) that the family would not lose by 
parting with ancestral lands and purchasing new' lands.W P.ut it is not 
a question for the infusion of sentiment into consideration of the questii n. 
The question is one of material advantage. It is not often that the 
managers in this country are willing to barter new lands for old. Their 
chronic conservatism is a sufficient safeguard against making any cata¬ 
clysmic changes in their ancestral domain. Hut when they are made 
conduct must be examined in the cold light of facts. 

1278. It will be thus noticed that the term benefit is rather 
a term of art, implying, as it does, such benefit to the estate 
or person of the minor as warrants in law the alienation of his 
property. Instances of such alienations have been given before, such as 
the sale of a small portion of the estate which was inconvenient and 
expensive to manage. 8 (9) 10 

1279. No Benefit. —These general considerations might be illustrated 
by reference to a few cases In one case the mother took a lease of land 
and mortgaged the minor’s property' as security for the due payment of 
its rent. Rents having fallen into arrears the landlord sued to enforce the 
mortgage, but the Court held that the transaction was not beneficial to 
the minor in that the mother had accepted the hazards of a lease by 
hvpothccating the minor’s land.< lo) 


In another case the Privy Council held that the grant of a perpetual 
lease of land at fixed rent, however adequate that rent may be at the time 
of granting them, could not be upheld as a benefit, first because by this 
means the estate is deprived of the benefit of enhanced rents for all time, 
and secondly because the leases were made solely to raise capital to em¬ 
bark in the money lending business calculated to bring in an income larger 
than that derived from the probably safer and certainly more stable pro¬ 
perty, namely the land itself. (l,) On the same ground the Court could not 
uphold the sale of land in order to repurchase other land which formerly' 
belonged to the family, but which was not shown to yield more than a 


( 8 ) Krishnasami {In re), (1912) M \V. 
N. 167; 13 T. 648; Bahru \. Pint ram 
Singh, 14 1 . C. (A.) 745. 

(9) Krishna Chandra \. Ralan Ram. 
20 C\ \V. N. 645 (647). 

(10) Rad ha Pcrshad v Talook Raj 
Kuar, 20 W. R. 38; Subramania \. 


Chidambara, 41 M. L. J 459 

(11) Palania/'fa \ Srccnalh, 40 M. 
709 (719) P C, following Shibessorec 
Mothooriuiath, 13 M. T. A 270 (275); 
Mayandi v Chokahngant. 27 M. 292 
(299); Abhiram \. Shyama, 3(1 C\ 1003 
(1013). 
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mere sentimental satisfaction/ 12 * Then again, while it would be right to 
construct a dwelling house it would be wrong to raise its cost by mort¬ 
gaging the estate <'•’> The question is one of material advantage. It is 
not often that the managers in this country aie willing to 
barter new lamps for old Their chronic conservatism is a 
sufficient safeguard against making any cataclysmic changes in theix 
ancestral domain. Hut when they are made their conduct must le 
examined in the cold light of facts. 

Incidents of a Joint Family. 

115 . A Hindu family is constituted of the following 
members, namely:— 

Constitution of a 

Hindu family. (i) Persons descended from a common 

ancestor and related to one another as 

Sapindas; 

(2) Collateral relations descended from a common ancestor 
in Ihe male lines; 

(3) Persons adopted into the family; 

(4) The mother, the wives and widows of the male mem¬ 
bers, and unmarried daughters. 

Synopsis. 

Constitution of a Joint Family (1280-1281). 

1280. Analogous Law. —The unit of a Hindu society is not the 
individual, but the family, and in their mutual relations it is not the 
individuals but the families that count. Whenever the individuals count, 
they do only as representing the family. Kach individual in a family has 
to fill his appointed office recognized by immemorial usage. 

1281. Hut what is a Tamilv and who are its members? In its 
primary conception family consisted of all the descendants in the male 
line from a common ancestor, their wives, sons and married daughters. 
The existence of such a family is still recognized. Hut in practice they 
are split up into smaller aggregates as soon as their number becomes un 
widely and it may then be that the family comprises only a man. his wife 
or wives, his sons, their wives and children, and their unmarried or 
widowed daughters/'') Hut such a family though complete in itself, is 


(12) Kaihur Singh v. Roof Singh, 3 ] 170. 

N. W. P H. ('. R. 4 (7) (14) Sudarsanam v. Narasimhulu. 25 

(13) Bhogaraju, v. Adafali. to M T-. M. 149 (154). 
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only a component part of a larger family consisting of all such who are 
related to one another as sapindas. (,h) These though living apart and 
possessing, separate propery are yet memliers of the same family in that 
they are all related through a common ancestor. Hut a family in this largei 
sense has no legal attributes The family to be considered : s that whicli 
comprises the relations enumerated in the section. So Rhashyam Ayyangar. 
J., remarked: “The Mitakshara doctrine of joint family property is 
founded upon the existence of an undivided family as a corporate body and 
the possession of properly by such corjmrate body. The first requisite, 
therefore, is the family unit, and the possession by it of property is a second 
requisite. For the present female members of the family may be left out 
of consideration and the conception of the Hindu family is a common male 
ancestor with his lineal descendants in the male line, and so long as that 
family is in its normal condition, of undivided estate, it forms a corporate 
body Such corporate body, with its heritage, is purely a creature of law 
and cannot be created by act of parties, save in so far that by adoption, 
a stranger may be affiliated as a member of that corporate family. Persons, 
who by birth or adoption are not members of a Hindu family cannot in 
the absence of a custom having the force of law, by mere agreement become 
or be made members of a joint family. According to the above concep¬ 
tion of a family, there may, of course, be one or more families all with 
one common ancestor, and each of the branches of that family with a 
separate common ancestor.”* 1 ?) 

116 . (i) A coparcenary is a joint family comprising com¬ 

mon male ancestor with his lineal descend- 
co?arc a enr"deftn e dr d ants ’ n the male line not more than three 
degrees remote from him, or of the last 
holder of a share of his property. 

(2) A coparcener is a male related not more than three 
degrees remote from a direct ancestor who owned an estate or 
was entitled to a share therein. 

Synopsis. 

(1) Wh<tt is a Coparcenary (3) Coparcenary ot Several 

(1282-1285 ). Families ( 1290-1292 ). 

(2) Who are Coparceners (1286- (4) Females Excluded (1293V 

1289). (5) No Coparcener (1294). 

1282. Analogous Law. — The term “ family ” as used in connection 
with Hindu Law r is an elastic term and its significance is more often 
assumed than defined. Taken as a large concept it would include all persons 
related to a common ancestor. As such, it would include the whole world 
and this is pointed out in the Mitakshara, which says:—“ In the explana¬ 
tion of the word sapinda, it has been said that sapinda relationship arises 
from the circumstance that particles of one body have entered into the 

(16) Karsandass v. Gangabai, 32 B. (17) Sudarsattam v. Narastmhulu, 25 
479 (493)- M. 149 054)- 
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bodies of persons thus related, either immediately or through transmission 
by descent Out inasmuch as this definition would lie too wide, since such 
a relationship exists in some way or other, amongst all men in the world 
which has no beginning, the author* 18 * says: " Fifth and seventh removed 
from the mother and the father respectively.”* 10 * 

1283. In other words, the large concept of “family” which is 
intended to convey persons related to one another being thus inadmissible, 
an artifical rule has to be devised, to designate what should be called a 
“ family.” As such, Yadnavalkva gives the term a dual meaning limiting 
it for the purjjose of marriage and inheritance to mean all such persons 
as are related to a person up to fifth and seventh degrees removed on the 
mother’s or father's line, respectively and limiting it for the purpose of 
joint family only to relations not more than three degrees remote from the 
common ancestor or a sharer of his property. These relations are his 
sapindas in each case. 

1284. Tn the limited sense assigned to that term in the first case, 
the sapindas are to he counted thus: “ The six ascendants beginning with 
the father, and the descendants beginning with the son and one’s self- 
comited as the -evuith in each case are sapinda relations.”*-’ 0 * Tn the case 
of bifurcation of the line also, one ought to count up to the seventh ancestoi, 
including him with whom the division of the line (branching) begins. For 
example two collateral A and B are sapindas if the common ancestor is 
not farther removed from either of them than 6 degrees. And thus the 
counting of the sapinda relationship is made in every case ”*-’’* 

1285. This subject will have to be more closely examined later on 
when dealing with the subject of inheritance. For the present it is suffi¬ 
cient to know that the relations of a person even within these limits may 
run into hundreds and they are all designated as members of the same 
“ family.” 

1286. Put it is clear that when w-e speak of a “ Hindu family ” we 
neither intend nor implv the large human family or the comparatively 
smaller groups of sapinda relations in the wider sense They must then he 
both excluded as outside the ordinary sense of that concept. What is then 
a Hindu familv? Tt is clear that the essence of the term “ family is that 
the relations who comprise that group should live and mess together and 
possess their estate in common. Ordinarily, such family might consist of 
all the descendants in the male line of a common ancestor and their wives, 
sons and unmarried daughters. lTut even such a family, though conceiv¬ 
able in theory, is not ordinarily to he met with in practice. We must, 
therefore, draw a much narrower line if w'C are to discover the real familv 
The familv to which the term applies is essentially a family composed of 
a man. his wife or w'ives. his unmarried or widowed daughters and his 
sons, grandsons and the great-grandsons, married and unmarried, and 
their wives and children.*■“* This is all that a family connotes in law and 
to which the legal presumptions before discussed apply. 


(18) Yadnavalkya, 11-53. (21) 1 b, p. no. 

fig) Mit. JTI-TI (Panini) log. (22) Mysitullah y. Pamodar, 48 A. 5 r - 

(20) lb., p. 110. 80 C. 
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1287. But it is clear that even in this family all persons do not pos¬ 
sess equal rights. The property which it owns is called “ joint family 
property, but it is a misnomer if it implies possession of any common 
rights other than the right to maintenance. In the property of such family 
women possess no share. And even as regards males no relation beyond 
the son, the grandson and the great-grandson possesses an> pre-oit right. 
But this does not mean that other relations have no shares at all. All it 
means is that given the father alive with his son, grandson and great-grand¬ 
son, any remoter relation such as the great-grandson has no present right 
to call for a partition which is the test of his present interest 


1288. Under Hindu Haw, the law relating to partition is so in¬ 
timately connected with the law of inheritance, that they may almost be 
said to be blended together.The question then arises what relations 
are entitled to partition? Now the Mitakshara declares it a settled point 
that “property in the paternal or giamlpaternal estate is by birth.” ( -' ,) 
The Mitakshara does not mention the great-grandfather but he is included 
in the Viramitroda\ and is supported bv judicial decisions,' ! * lhe 
principle of coparcenary is co-ordinate with the gift of funeral cakes< 2) 
and as no relation beyond the third (or counting one’s self, the fourth) 
degree can offer fhem ( ^> it lies in near collaterals, up to the third degree/*) 
As observed in a Madras rase: “ Upon this same principle it appears to 
us equally certain that the limit of the co-heirs must be held to include 
undivided collateral relations, who are descendants in the male line of one 
who was a coparcener with an ancestor of the last possessor. For, in the 
undivided coparcenary interests which vested in such coparcener, his near 
sapindas were co-heirs and when, on his death, the interest vested in his 
sons, or son, or other near Sapinda in the male line, the near sapindas of 
such descendants or descendant become in like manner co-heirs with them 
or him, and so on, the co-heirship became extended through the near 
sapindas down to the last descendant. Obviously, therefore, as long as 
the status of non-division continues the members of the family who have, 
in this way, succeeded to a coparcenary interest, are co-heirs with their 
kindred who possess the other undivided interests of the entire estate, and 
one of such hindied and his near sapindas, in the male line cannot be the 
only co-heirs, until by the death of all the others without descendants in 
the male line to the third degree he has, or he and they have, by survivor¬ 
ship acquired the entire right to the heritage, as effectually as if the estate 
had passed upon an actual partition with the co-heirs. 


(23) Yenumala v. Yenumala, 6 M. H. 
C. R. 93 (107). 

(24) Mit. 1-1-27. C olcbrookc’s error in 

translating “ Mahapita" as 

“ancestral'’ has already been comment¬ 
ed on The close connection between 
Partition and Inheritance would he 
obvious to any one who notices that both 
the Mitakshara and the Dayabhag which 
deal with partition and inheritance call 
it “dayabhag” (or “the partition of 
heritage”). Katyayan said: “His son 
includes the great-grandson of the per¬ 
son whose estate is divided because the 
case of the grandson is considered. . . 


The meaning is that the partition of heri¬ 
tage extends inclusively to the further 
degree counting from the proprietor.” 
(25) Ch. II, Pt. 1, 16; Golap Shastri’s 


Tr, p. 72. 

(1) jlforo v Ganesh, 10 B. H. C R 
444; Yenumala v Yenumala, (1 M H. C 
R. 9.1 (107). I Str. H. L. 124. 

(2) Dcvala, cited in 3 Dig 1: Sir. If 


I.. 204. 

(3) Manu, IX-186. 

(4) They are called Kulyas, if, those 
belonging to the family. 

(<0 Yenumala v Yenumala. 6 M. H. 
C. R. p3 (107. 108)• 
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1289. The relations included in this description were graphically 
described by Nanabhai Haridas, J., in a case (s) in which the plaintiffs and 
defendants both descendants of one Udhav a common ancestor, the acquirer 
of the property, claimed partition. The plaintiffs were beyond and the 
defendants within the fourth degree from Udhav. The defendants disputed 
the plaintiff’s right to partition on the ground that they were more than 
three (counting themselves four") degrees remote from Udhav, which the 
Court allowed, supporting its view by examples, from which the following 
tables are drawn:-- 


A, the father, acquires an estate. It is his 
self-acquired property and,.therefore, his sons A 

B, C. D, and E have no interest by birth, that | 

is, they are not his coparceners. But suppose | | | 

they have issues as given in the tree. On the BCD 

death of A—B, C, D and E become coparceners | | 

in A’s estate, and so do F, G, and H and so on EG 

up to K who is in the fourth degree, from E: ] 

but since K's son is beyond that degree he has I 

no right to force a partition, and therefore, he 
is not a coparcener, but as soon as E dies he 
will bt come one. This case illustrates the tw'O 
rules stated in the section, vis., first, that any 
coparcener may be beyond the fourth 

degree removed from the acquirer or the original owner of the property 
sought to be divided provided he is not more than four degrees removed 
from the last owner, however, remote he may be from the original owner 
thereof. This rule is capable of unlimited expansion. 

Secondly, a coparcenary may consist entirely of collateral relations. 
Such would be the case on the death of A, if the sons of A do not separate. 


II 

I 

1 

I 


1290i. Again, a coparcenary may consist of several families. Take 
Coparcenary of f° r instance, the last diagram enlarged by further 
Several Familie*. births of male children in the family. 


Here, then, there are the following families: 
tl) A with his four sons, 11, C, D and E and their 
sons and gransons M, N, F, G, H, O, P, J, Q 
constitute the main family. (2) Then B with this 
two sons M and N, C and D with their sons F, G, 

E with his sons, II, O, grandsons P, J, Q and i 
great-grandson K, and Ii and J, likewise with jL 
their sons and grandson each constitutes a 
“ branch ” family. All the families have one 
common ancestor A and each branch family has 
its own head being B, C, D, E, H and J, res¬ 
pectively. On A’s death the coparcenary will 
consist of the four brothers B, C, D and E and 
their male issue On the death of B, C and D, 
the coparcenary will consist of E, his nephews, 

M, N, F, G and all his own issue, but L will be out of it 
coparcenary on the death of E. 


A 


I 

B 



I 

G 

H 


I 

O 



K 

I 

L 


, but will enter the 


( 5 ) Moro v. Ganesh, io B. H. C R. 444 , 
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1291. It is thus apparent that the personnel of the coparcenary ever 
varies by births, adoptions and deaths. Those who are not coparceners to¬ 
day may become so to-morrow. Those who are of the coparcenary to-day 
may go out of it to-morrow by adoption, partition, renunciation, acquies¬ 
cence/ 6 ) disqualification,(?) or death, natural or civil. 

1292. Hitherto the entire family depicted in the diagram has been consi¬ 
dered joint. But suppose some branches of it separate from the rest. In 
that case the main family does no longer count. If E separates from his 
three brothers by taking one-foui th of his patrimony, then his estate becomes 
his “ ancestral property ” in which his issue become coparceners by birth. 
The branch coparcenary then becomes the main coparcenary and independ ¬ 
ent of its or'ner branches. But so long as there is no division, the brand; 
families have no legal existence as a separate independent unit; but if they 
comprise all the members of the branch, or of a sub-branch they can form a 
distinct and separate corporate unit within the larger corporate unit and hold 
property as such. Such property may be the self-acquisition or obstructed 
heritage of a paternal ancestor of that branch, as distinguished from the other 
branches, which property has come to that branch and that branch alone, 
or it may be the self-acquisition of one or more individual members of that 
branch, which by the act of the parties has been impressed with the 
character of joint property owned by that branch and that branch alone to 
the exclusion of the other branches/ 8 ) So if in the last illustration, should 
K obtain property from his uncle, or any maternal relation and E and his 
sons 11 and O should augment it by their joint labour, the estate so con¬ 
stituted would exclusively belong to that branch, and descend to their issue 
as an unobstructed heritage/#) 

1293. It has already been stated that women are debarred from tne 

Cl (2) Females °f enforcing a partition/ 10 ) which is the test of 

Excluded. ema °* coparcenership/ 11 ) Mothers however, receive a 
share at partition/ 12 ) But this is the ordinary rule; 
though its analogy has been extended to the family of dancing girls amongst 
whom there may be a coparcenary with the right of survivorship/' 3 ) though 
since the members thereof are all women that analogy cannot be extended 
to holding that by birth they acquire an interest in the ancestral property/ 1 *) 
The fact that the dancing girls live by prostitution may place them outside 
the pale of Hindu society, but it cannot deprive them of the protection of 
Hindu Law. Moreover, prostitution as a trade is recognized and regulated 
by Hindu Law/ 1 *) 

1294. No Coparcener. —The question whether the son is a co¬ 
parcener in his father’s self-acquired property and what constitutes the 

(13) Chalakonda v. Chalakonda, 2 
M. H. C. R. sf> (18); Komakshi v. 
Naaarathnam, 5 M H C R. 161 (166); 
Official Assignee v Sivornam, 4 if. 330; 
Venku v. Mahalincia. it M. 393; Mulhu 
Kantnt v Pram as ami, 12 At. 214; 

( 14) Kokilambal v. Sundarammal, 8 I. 
C. 632. 

(15) Venku v. Mahalinga. n M. 393. 
(396, 397) ; Vishvanath v. Po rats ami, 48 
M. 944- 


(6) Maim, IX-207; Mit. ii-n, 12; 
Sttdarsatiam v. Narasimhulu, 25 M. 145 

Osf>). 

(7) Ram Sahye v. Laljee, 8 C. 149. 

(8) Sudarsanam v. Narasimhulu, 25 
M. 149 (i55). 

(9) lb, pp 155, 156. 

(to) Sura; Bunn v. Shea Pershad, 5 
C. 148 (165) P. C. 

C11) Punna v. Radha Kissen, 31 C. 
476 (478). 

(12) Mit. L, ii-q. 
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latter’s self-acquired property are questions upon which there has been 
some divergence of opinions. It has been laid down that property acquired 
by the father by devise from his paternal relation became ancestral property 
in his hands, and his sons acquired a right thereto at the moment of their 
birth.This view has been combated in other cases,in which it has 
been held that such pioperty would be the self-acquired property and not co¬ 
parcenary property in the hands of the son, a gift by will being indistinguish¬ 
able from a gift inter vivos. As to the question whether the son is a co¬ 
parcener in his father’s self-acquisition, there appears also to be some diver¬ 
gence of authorities based upon the text of the Mitakshara, the question 
being answered in the affirmative in a case of the Madras High Co urt (24) 
though the contrary has been held elsewhere. The question becomes 
material in a case of reunion or where two brothers acquire property by 
their joint labour and the question of succession to them is raised by the son 
of one against the widow of the other. The Mitakshara contains some 
expressions which would seem to favour the persistence of coparcenary 
even in the joint acquisition of two brothers, but it does not concede to 
their sons the right of partition and the testamentary power of a person 
over his self-acquisitions since evolved would be inconsistent with the exis¬ 
tence of a coparcenary right in the son. It is then safe to assume that 
the conception of such right is inconsistent with the son’s coparcener- 
ship (§§ 1221, 1229). 

117 . The relation of coparccnership 
coiurRct? arcenBry by arises by law. It cannot be created by con¬ 
tract. 


Synopsis. 


(1) Coparcenary, a Creature of (2) Cannot be Created by Con- 
Law (1295). tract (1295). 

1295. Analogous Law. —Both a joint family, and its child a co¬ 
parcenary, are the outcome of the Hindu social evolution, and have as 
such become definite concepts with their two essential attributes, namelv 
an undivided family as a corporate body and the possession bv it 
of joint property. " Such corporate body with its heritage, is purely a 
creature of law and cannot be created by act of parties save in so far that 
by adoption, a stranger may be affiliated as a member of that corporate 
body. Persons who by birth or adoption are not members of a Hindu 
family cannot in the absence of custom having the force of law, by mere 
agreement, become or be made members of a joint family.” (l > So where 
the father and his five sons constituted an undivided family and two of 
his youngest sons, the plaintiff and the defendant commenced to live together, 
and one of them the defendant commenced business as a Railway contractor 


(22) Tara Chand v Recb Ram, 3 M. 
H. C. R. 50; Muddon Gnpal v. Ram 
Buksh, 6 W. R. 71. 

(23) Jug Mohandas v Mangaldas 
Nathuhhoy, 10 B 528, 546 547, 550, 551, 
552 ct. seq ; O. A. per Sargent, C. J, 
pp. 576 et seq.. in which the Mitakshara 
texts are explained; followed in Parsotam 
v. Janki Bat, 29 A. 354 (363). 


(24) Sudarsanam v. Narasimhulu, 25 
M. 149. 

(25) Jumna Prasad v. Rain Pralap , 29 

667 (671), following Chatturbhooi v. 

Dharamst, 9 B, 438, dissenting from 
Sudarsanam v. Narasimhulu, 25 M. 149 

(1) Sudarsanam v. Narasimhulu, 25 M, 

149 (154)- 
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in which the plaintiff claimed a coparcenary interest on the ground of 
their relationship and joint interest from which he wished the Court to 
infer an agreement in favour of their becoming joint coparceners, but 
the Court threw out his suit on the ground that the sub-coparcenership 
set up by him was unknown to the law, and could not be created by 
contract/ 2 ^ In another case two brothers being members of a joint 
Mitakshara family went down to Calcutta .and began to work there as 
coolies. Out of their joint savings they purchased a house. One of 
them having died the other sued his widow for possession of the house 
on the ground that he had inherited it by survivorship. But the Court 
threw out his case on the ground that there was no intention to create 
a coparcenary between themselves by agreement/ 3 ) to which it might 
have been added that even if there was, it could not be recognized b\ 
law/-*) Such persons could not be regarded as re-united after a divi¬ 
sion/ 3 * ) But where a Shudra executed a writing, stating that he had 
two illegitimate sons who were like his legitimate sons, with right of 
heirship, and on his death the sons took his estate and continued to live 
jointly, it was held that they inherited as joint tenants, so that neither 
could devise his interest/ 6 ) As women cannot be coparceners, it follows 
that property acquired by a woman and her husband would belong to 
both, and on the wife’s death, her share would descend according to 
the rules of inheritance prescribed for stridhan. 

118. (i) A person who is an<l has been congenitally a 

Disqualified co- lunatic or idiot is disqualified from copar- 
parcenen, CCllCrship. 

(2) Save as above, no person is so disqualified by reason 
only of any disease, deformity or physical or mental defect: 

(3) Provided that such disqualification is personal only 
to the coparcener and does not affect his natural issue, though 
it affects equally his adopted son and the wife. 

Synopsis. 

(1) Analogous Law (1296-1299). 1307). 

(2) Dayabhag l.aw: Previous (3) Texts on the Subject (1301). 

Mitakshara Law (13IX)- 

1296. Analogous Law.—This section is drawn from Section 2 of 
the Hindu Inheritance (Removal of Disabilities) Act, 1928,0) which 
overrules the textual rule of Hindu Law which excluded a person from 
coparcenership or his inheritance by reason of his congenital idiocy, 


(2) Sudartan/iw \ Narastmhulu, 25 
)*'• 149 C157)- 

(3) Motil Honli \ Bhagwin. 35 I. (. 

(O 63s. 

(4) S udarsanam \. Narastmhulu, 25 

M. 149 (157), commenting on contra in 

Sham Narain v. Court of Wards, 90 \\. 


K. 197 . 

(5) Muthu Rain Krishna \. Mari 
Matin. -*> M L. .1. 53-*. 24 I C 3<U 
(0) S hamu v Rabu, 52 IS. 205 (307) 
explaining Jogcndra \. Nittyanand, 18 (. 

I5i (155) P- 

(7) Act xrr of ip_>8, 


H (’.—41 (Inner— jVc.v) 
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blindness, deafness, and dumbness; and the following defects though 
not congenital, if present when the succession opened ; namely; madness, 
sanious or ulcerous leprosy, permanent lameness, impotency, and other 
incurable diseases. These disabilities no longer exclude a person from 
coparcenership or inheritance, the only defects disqualifying him being 
his congenital lunacy or idiocy. 

1297. The reason given in the texts for the exclusion is that these 
evils are the outcome of his past life and that the sufferer must undo 
the past by his piety and penance in this life for which the life of the 
householder is ill fitted. But this appears to be the priestly rendering 
of a more practical consideration which justified their exclusion, namely* 
those who could not fight had no reason to share in its booty. 

1298. Whatever may be the genesis of the rule, it is now limited by 
the Legislature to only two cases of congenital lunacy and idiocy. The 
reason why these disqualifications were sanctioned by the Legislature is 
that a person bereft of reason can enjoy no right, and it is good for 
society that he should be removed from the incentive to marry and 
procreate issue. Even if he does marry, his son cannot acquire any 
right, since the lattei had no right. Both would, however, be entitled to 
maintenance; since the rule of Hindu Law that those excluded from 
inheritance must be maintained has not been abrogated by the Legis¬ 
lature (S. 01). 

1299. Under the Hindu Law' the mental aid physical disqualifica¬ 
tions arc of varying degrees. Those, for instance, mentioned in Sec¬ 
tion 310. are merely personal but do not disqualify the person’? 
own issue, though they disqualify his adopted son and female 
heirs. The Act enacts that lunacy r and idiocy shall merely exclude the 
heir as much as if he had renounced his share or abandoned the world. 
The exclusion of his own heirs must depend upon tjie rule of personal 
law stated in the proviso which, however, is no part of the Act, which 
equally does not provide for the maintenance of the excluded person and 
his heirs, on which subject the Hindu rule must be taken to remain 
unabrogated. 

1300. Dayabhag Law: Previous Mitakshara Law.—As already 
observed, the Hindu rule regarding disqualified coparceners and heirs, 
set out under Section 310, has been, so far as regards persons subject to 
the Mitakshara law. recently modified by the Legislature,which has 
repealed all disqualifications, other than congenital lunacy or idiocy, as 
affecting a person’s right to coparcenership or inheritance. The Act 
modifying the pre-existing law has been limited to persons subject to the 
Mitakshara law, as the present writer did not feci justified in sweeping 
away, with the same stroke, a similar rule obtaining under the Daya- 
bhng law, in which religious efficacy nominally still stood in the fore¬ 
ground. If opinion in' the Dayabhag country crystallizes in this direct¬ 
ion, there would be no difficulty in repealing the clause which limits its 
operation to persons subject only to the Mitakshara law. 


( 8 ) Hindu Inheritance (Removal of Disabilities) Act, 1928 (XTT of 1928 ), which 
ne into force on the 20 th September, 1928 . 
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1301. As already observed, the Hindu Exclusion from Inheritance 
(Amendment) Act ( -*s) leaves intact the Dayabhag law which, being the 
same as the Shastric Mitakshara law, may be here set out. It is covered 
by the following texts which bear on the subject of both this section and 
Section 310 which more specifically categorizes the disqualifications alike 
of a co-parcener and of an heir:— 

Manu. —“Impotent jeisons and outcasts arc excluded from a share of the 
heritage, and so are persons horn blind and deaf; as well as madmen, idiots, the 
dumb, and those who ha'e lost a sense or liinb."tO 

Yadnavalkya.—“ Aii outcast and his issue, an impotent person, one lame, a mad¬ 
man, an idiot, a blind man. a person with an incurable disease, must hi maintained , 
excluding them, however, from participation.”(A 

Deval. —“When the father is dead (as well as in his lifetime)!.?) an impotent 
man, a leper, a mad man, an idiot, a blind man, an outcast, the offspring of ,m 
outcast, and a person wearing the token of ichgious mendicancy aie not compituil 
to share the heritage. Food and raiment should he given to them, excepting the 
outcast. Hut the sons of such persons, being free from similar defects, shall obtain 
their father’s share of the inheritance’’(a) 

Brihaspati.—“‘Though horn of a wife of the same caste, a son destitute of good 
qualities is unworthy to ohtam paternal wealth’ 'Destitute of good qualities’ means 
destitute of qualities for performing acts lor the temporal and spiritual benefit of 
the father. He (Brihaspati) subsequently says: ‘The son delivers the father from 
debts to superior and inferior beings; a son who cannot fulfil this duty, is of no 
use Of vvliat use is having a cow which neither gives milk nor hears calves. For 
vvliat purpose is a son who is neither learned nor virtuous A son wanting learning, 
courage and good purpose and devoid of austerity and wisdom and wanting m good 
conduct is like urine and excrement.’ ‘ Debts due to superiors' means debts due to 
Kislus, gods and ancestors. ‘Debts due to inferior beings’ means debts due to 
creditors ‘ As urine and excrement, which, though they proceed from one’s own 
body, are contemptible, so a son horn of one’s loin, when devoid of learn ng and 
the like, is worthy of no regard. Therefore it is said (such a son) is like urine and 
excrcnu nt.’ 

These and other passages will be found cited with approval both in 
the Mitakshara, (h) the Dayabhag/ 7 * and in greater detail, in the Smriti 
Chandrika/ 8 * The reason for the exclusion of such members from 
all participation in the family estate was that they are said to 
become disqualified to perform the obsequial rites of their ancestors, 
upon which the right to inheritance depends. 

1302. This and the next two sections deal with the non-accrual 
and loss of coparcenary rights. The loss occasioned in the first case is 
involuntary, in the second case voluntary, and in the third resultant and 
involves no more than the loss of status without imparing any right 
of property. The coparcener suffering from any of the disabilities 
which disquality him from inheritance equally disqualify him from 
coparcenership, the reason given being that such a person owes his 
disqualification to the sins of his past birth, and is therefore, a sinful 
sufferer who can acquire no civil rights as he can perform no religious 
duty; hut the primary reason for his exclusion would appear to have 
been that since such a person is disqualified to fight, why he should 

(25) Act XII of 1928. (3) Smriti Chandrika, Ch. V, § 1 

(1) Manu, X-201. (4) Cited in Dayabhag, V-ir. 

(2) Yad., IT-141; cited and explained (5) Smriti Chandrika, Ch. V, § 5. 

in Mit., II-X, §§ r-15. Subject explained (6) Mit., II-X, §§ 1-11. 

in Dayabhag, V-V, §§ 1-20; Mayukh, IV- (7) Dayabhag, V, §§ i-u. 

XI, §§ 1-12 (Mandlik), p. 109 . ( 8 ) Smriti Chandrika, V, §§ 1 - 15 . 
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receive a share of its ^dls. '** "disability in such cases is 

entitled to is maintenance. but since me , : h - 

personal his disability only amounts to his civil death letting n i1IS 
ssue wh< n nardy 'take his place as if he had died. Hut this rule 
is subject to the exception that where his coparcenary disquahhcation 
is tinged with moral turpitude, as where he is guilty ot the murder of a 
coparcener or the like, both he ami his descendants arc eliminated from 
the line of heirs, and neither he nor a in one through him can make any 
claim to any property whether as a coparcener or as an heir. 


The exclusion in the second class ot cases deiilt with in the next 
section is, except in two particulars referred to in Clauses (m) and 
( iv), voluntary, and even in those two eases, it is indirectly so. The 
cases enumerated in S. 120 are those which merely affect the status but 
not the share. 


1303. The Mitakshara deals with "daya" which signifies "wealth 
which becomes the property of another, solely by reason of relation to 
the owner.”As such, it includes both coparcenary and inherited pro¬ 
perty excluding only that acquired by purchase, gift or devise. Simi¬ 
larly, the Dayabhag says: "The term ' day a,’ by derivation, signifies 
‘what is given' Hovever, (he use of the verb (‘da’) is here secondary 
or metaphorical, since the same consequence is produced, namely that 
of constituting another’s property after annulling the previous right of 
a person who is dead, or gone into retirement, or the like.” (,0 > in this 
view the Dayabhag does away with coparcenary rights as such, al¬ 
together, since while according to the Mitakshara a coparcenary right 
arises oi> one’s birth, according to the Dayabhag such rights arise only 
on the death of another. Hut whatever may he the difference in the 
connotation of the concept they both hold the same rules of exclusion 
as governing all property, since under both systems it is exception to the 
accrual of those rights.It is thus clear that persons suffering from 
any of the disabilities which disquahf\ ihcm from inheritance are equally 
disqualified from copartnership. In other words, the law of such 
exclusion is not merely a rule ol inheritance hut a rule of property 
equally applicable to survivorship. 


1304. In one case it was argued that the rule of exclusion based upon 
mental and physical disabilities was only a rule of inheritance applicable 
only to heirs but inapplicable to coparceners; but the Court overruled the 
pica with the following observations: “The only matter which f need 
deal with is the argument that the rule of exclusion in the Mitakshara 
applies only to those who take by succession and not to those who take 
by survivorship. The answer to this is that Chapter II, Section 10, Placi- 
tuni 1 , begins with the statement that the rule of exclusion propounds an 
exception to Dayayrahana (taking of daya) by the sons, widows and other 
heirs and the re-united members and this by necessary implication refers 
one back to the definition of daya in the beginning of Chapter f. Daya 
apparently means property considered in the light of something which in 
the natural course of events will pass from one person to another and 
includes both *1 pratibandha Day a and Sapratibandha Daya (unobstructed 
heritage^ and obstructed heritage) the former passing by survivorship to 


(n) Hit., I-X-1-15; Dayabhag, V-1-20. 


( 9 ) Mit., I- 1 - 2 . 

( 10 ) Dayabhag, 1 - 4 . 
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l,e sons rtc., and the latter passing hy succession to widows and other 
heirs This is the reference to VMw.j a or Partition in Placita 6 and 7 
and Placitum 8 also shows that the word Dayagraluma includes within its 
scope both property which passes by survivorship and that which passes 
by succession.” (lj) 


1305. That the exclusion relates both to coparcenary as well as to 
self-acquired property cannot he seriously questioned, a'nd il has been 
mi assumed alike in the texts/ 1 and in all the cases in which die effect 
of exclusion came up for decision/ 1 *> But the exclusion of a person 
qua coparcener may not at times he conclusive of his lights and obliga¬ 
tions. Where, for instance, in a joint family consisting of the father and 
son, the father, being a leper, had withdrawn from the village and taken 
tip his abode elsewhere: he sold some of the property in discharge ol 
his own antecedent debt, whereupon the son sued to eject the vendee 
on the ground that the father, being a leper, could not be either a 
coparcener or manager, and that his sale was incompetent: the Court 
threw out the claim upholding the sale as made to pay the father's 
antecedent debt for which the son was equally li.ible/“>> 


1306. All schools agree that persons disqualified by physical 
incapacity from inheriting, are also disqualified from taking as 
coparceners, and a coparcener may become disqualified by his 
subsequent incapacity/ 1 but if his disqualification is afterwards removed, 
lie re-enters the coparcenary as an after-born son/ 171 Though, since 
1832/ ,S) conversion to an alien faith has not the effect of entailing 
forfeiture of rights of property, or right of interest m ancestral property, 
it has nevertheless the effect of destroying the coparcenary relationship, 
with the result that a coparcener hy his conversion destroys the joint 
family, and though he will continue as joint owner, the incident ot 
survivorship will no longer subsist(§§ 369-377). 


As the Privy Council said: “He becomes at once severed from the 
family, and is regarded by them as an outcast. The tie which hound the 
family together is. so far as he is concerned, not only loosened, but dissolv¬ 
ed. The obligations consequent upon, and connected with the tie must 
lie dissolved with it. Parcenership may be put an end to by severence 
effected by partition; it must equally be put an end to by severence which 
the Hindu Law recognizes and creates. Upon the conversion of a Hindu 


(u) Pndava \. Pavaiuna. 45 M 94 ') 
07 (>) K B. 

(13) Manti, IX-12O; (iautani, XX\ 11- 
Jii; Narad, XIll-44; Mil, 1 -vi, I-12, l-X; 
I ‘ayalihag, VI I -4; Mayukh, IV-4, 35, 37; 
I'faghunatidan, II-24; Sniriti l handnka, 
\ 11 1-11; Vi\atl (. hinlamani, 239; Vir- 
milrodai, 23-n; Saraswati Vilas, 221. 

(14) Kali Pas v. Krishna, 2 H. L. K. 
1 <13 f B.; Krishna \. Sami, 0 M. 64 K 
I* : Narasimha v. Veerabhadra, 17 M. 
- s 7 > in which the distinction lietwceii the 
obstructed and unobstructed properly is 
pointed out; Pndava v. Pavausa, 45 M. 
94<J (97G) F. B. 

(15 ) A/oh Singh v. Mt. Gaini, 40 A. 
77 . 


(16) Ram S'aliyt v I.ain't', X C 149; 
Ram Sounder v Ram Shave, X l <>19. 

(17) Mil.. H-v-6 

(iX) Keg. VII of 1X32, S. 9, c\tended 
and re-enacted .is Act XXI of 1X50; 
Khnni Lai \ (jobmd , 33 \ 3S*i (3O5) I 1 . 
C , reversing (jobmd v. K him in Lai, 29 A. 
4X7. 

(19) K11 lad a \. Iltiripada, 40 (.. 407. 
Kimhiehekkan \. Lydia, (1912) M W. N. 
386, 14 I. (.' 4X0; (jobind v. Abdul, 25 A. 
546, reversed on a different point O A. 
Karimttddin v. ( jobind, 31 A. 497 P- 
(jobind v. Khuinii Lai, 29 A 4*7. rever¬ 
sed O. A. Khiinni Lai v. Gobuid, 33 A. 

356 P- c. 
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to Christianity the Hindu Law ceases to have any continuing obligatory 
force upon the convert. He may renounce the old law by which he was 
bound, as he has renounced his old religion: or if he thinks fit, he may abide 
by the old law notwithstanding he has renounced the old religion.” ( -’ o) 
This last statement would probably justify the continuance of the old co- 
parcenerslwp if all copaceners become con verts. 

1307. There remains the question: What disqualifications exclude a 
coparcener from his vested right? The answer is to be found in the 
enumeration of disabilities which disqualify a person from inheritance. 
These will be found set out in Sections 284, 285 and 310. 

Jt will be seen that the disqualifications there enumerated fall into 
three grades: First, those involving moral turpititude, in which case the 
excluded person is treated as if he were never born, from which it follows 
that neither he nor any one through him can obtain a share of the 
property. In the second group fall congenital disqualifications which 
exclude the person suffering therefrom, but the exclusion is purely 
personal and docs not prejudice his own natural issue. Those afflicted 
with the third set of defects are only excluded during the time their 
affliction is present; though if there was a partition and the) were ex¬ 
cluded their own issue may lose their heritage, not because of then- 
father’s disability, but l>ccausc the estate hail in the meantime already 
vested in the other coparceners who cannot be divested to permit of a 
fresh distribution. Other equities may also mtervence, the protection 
of which would he paramount to the claim of after-horn heirs. 

The subject will lie found discussed under the sections to which 
reference has already been made. 

Los« of copar- 119. A coparcener, otherwise qualified, 

cenerahip. loses his right in a coparcenership by— 

(i) his adoption (other than in the Dvamushyayan form) 
into another family; 

(») the alienation of his interest for consideration, sub¬ 
ject to the provisions of Section 122; 

(in) its attachment and sale in execution of a decree 
passed against him personally; 

0 ?’) the extinction of his interest by adverse posses¬ 
sion ; 

00 his voluntary retirement from the world; 

(vi) the release of his interest in favour of the copar¬ 
cenary. 

(20) Abraham v. Abraham, 9 M. I. A. v. Ghosal, 31 B. 25; Kulada v. Iiaripada, 

195- _ 4° C. 407 (418); contra in Tcllis v. 

(21) Jalbhai v. Mandel, 19 B. 680 Saldanha, 10 M. 60. 

Lastings v. Gonsalves, 23 B. 539; Ghosal 
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Illustrations. 

(a) To Cl. (i)— A, 11 and C arc members of a joint family. B being the son 
of A, Ihe latter gives him in adoption to D. B ceases to he a joint member of the 
family of A and C. 

( b ) To Cl. ( iv)—A and B are coparceners. In execution of a deci.e obtained 
against C, A's interest is erroneously seized and sold. A failed to object. On sale 
of his interest he ceases to be a member of the coparcenary. 


Synopsis. 

(1) Analogous Law (1308). (3) Adverse Possession (1313) 

(2) Adaption: Alienation and (4) Asceticism (1314). 

Relinquishment (1309- (5) Riqlxt of Surrender (1315). 

1312). 

1308. Analogous Law.—This section is supported by the under- 
noted cases, (,) and the following texts:— 

Vashisth.- —“ They who have assumed another order are excluded from paitici- 
li.ition.”<-’) “Another ordet ’ meins the older “other than that of a housekeeper 
or married man.’TO 

Vivad Chintamani. —“ Marriage in regular order is lawful The son of a man, 
who was niairicd contrary to the regular order, and who is of the same family with 
her husband, and u pel son who has forsaken the order of an ascetic, arc not 
competent to ream* a sh.m lint a special provision has been made by Katyayan 
oil behalf of the first “(0 

1309. 'Flu* last section dealt with the forfeiture of coparcenary 
right, the next deals with its termination; while this deals with the loss 
of that right in consequence of the act of the coparcener. Both this 
section anti the next deal with the loss of coparcenary right and in both 
cases it is the necessary result of the coparcener’s act; hut while the 
loss entailed b\ this section is without any return, that resulting from 
the next section gives the outgoing coparcener his quid fro quo. 

1310. Adoption: Alienation and Relinquishment.—The adoption of 
a coparcener into another family amounts to civil death in his natural 
family. Tt has, therefore, the same effect in that it extinguishes his 
coparcenary interest which enlarges the share of the remaining mem- 


(i) Cl. (i).- V(V S. 54 and cases cited 
thereunder. 

Cl (2).— S. 122. 

Cl (3 ).—Syad Taffaazool v Raglioo- 
nalli, 14 M. I. A. 40 (50, 51); Suraj 
Bunsi Kocr v. Sheo Prasad, 5 C 148 
(174) P. t .; flardi Narain v. Rudra Pra- 
katlt. 10 A. 626 (636, 637) P C.: Ram- 
li <hore \. Jainarayan, 40 l.\ 966 (981) P. 

Cl. (4).— Gant/adkar v. Parashram , 29 
b 300 (304. 305); Joqendra v. Baladeo, 
35 C\ 961 (968, 969) ; Kumarappa v. Sami- 


natha, 4 2 M. 431 (439). 

Cl (5) —Vashisth, XVTT-27; Yad.. IT- 
117; Mitak, II-10-3; Dayabhag, Y-ri; 
Mayttkh, IV-11 -S ; 2 F>ig 525; V Darp. 
to; 1 Str H. I.. 185, 96; Ss. 107, 108, 
Kv Act 

Cl (6 ).—Peddayya \. Ramahugam. 11 
M 406; Shir it Rao v Vasant Rao, 33 H 
-('7 U70. . 

(2) Vashisth, cited in \i\ad (hinta- 
mani, chapter “Of Partition,” § 126. 

(3) IK § 127- 

(4) lb. § 129. 
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bers. (,I > Its voluntary alienation for value is allowed in certain Provin¬ 
ces, its involuntary alienation is possible everywhere; since in a decree 
obtained against a coparcener his interest in the joint property is liable 
to sequestration and sale, whereupon the coparcener naturally ceases to 
possess any interest in the joint family property. Regarding him as a 
coparcener he is as good as dead. The same result ensues from the 
relinquishment of his interest. Such relinquishment may again be 
voluntary or involuntary. It is voluntary if the coparcener leaves the 
family for good by abandoning the status of a householder. 

Of course, a person does not, upon his adoption, forfeit his share 
which he has already obtained on partition . 1 

It is only his undivided coparcenary interest of which he is divested; 
because the enjoyment of it depends upon his jointness. Adoption 
severs his relationship with the joint family, and therefore, upon his 
ceasing to be its coparcener, he ceases to retain any interest in the 
c» tparccnarv property. 


1311. That a coparcener, upon his adoption into another family, 
Cl. (i). Adoption. Iu * e * j ' 11 r * hts in his natural family is clear from 
what has been stated in S. 54. The only exception 
to this rule is where the adoption is in the Dvamushyayan form, which 
as a form of adoption is exceptional if not wholly obsolete. 


1312. That tire alienation of a coparcenary interest whether by an 
Cll. fii), (iii) Right act voluntary or involuntary must result in its loss 

of Alienation. to the coparcener is merely a truism, but the 

question in this connection arises how far arc such 
alienations permissible. 

1313. Adverse Possession.— \dverse possession operates upon all 
Cl. (iv). Adverse property whether individual or coparcenary. Such 

Possession. possession may be on the part of other coparceners 

or a stranger who may exclude the coparceners 
collectively, directly or through the manager. Hut where the copar¬ 
ceners are joint the possession of one is the possession of all and it will 
require a very strong overt act to render his possession adverse. Hut 
nevertheless such possession is possible; while as regards a stranger 
who is under no obligation to the coparcenary his possession will be 
deemed to be f>rima facie exclusive and adverse. 

1314. Asceticism. —The cases on this point are, however, jealous 

Clause (v>. ^is r ’£* 1t - Tlie Mitakshara merely categorizes 

u ,,ne who has entered into an order of devotion ” 

with an enemy to his father, a sinner in an inferior degree and a person 
deaf, dumb, or wanting any organ."' 1 *) The subject will have to be 
considered in the sequel (Section 285). 


(n) Mann, IX-142 ; 2s S I? K *^ 5 ; 
Yadao v. Namdeo. jq ('. 1 1* C ; Dat- 
totrava v Gobind . ,10 15 420 (m); Sri 
Rajah Venkata v. Sri Rajah Rannawa, 
20 M. 447 (d 17): Rehari Lai v. Kadas 
Chandra, 1 C. W. N. 121; Maroti v. 


Lu rw«H 5 N T. T. 58 
(1Mnhable.thit'fir v Subratnan" n 
J7 B. <42; Sri Rajah Venkata v. Sri 
Raiah Raiujavva. 2 q \t 4 <7 (4471 

fid Mil.. TI-X-i: Dav-hlm*. V-V-rr- 
Mayukh, TV-XT-5 (Mancllik), p. iog. 
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1315. No coparcener can surrender his right to any coparcener he 
_ chooses, since such surrender would then be indis- 

Surrender * ° f tinguishable from an alienation or a gift which he 
is not by the very nature of his tenure entitled to 
make. All that law permits him to do is to waive or renounce his right 
in favour of the general body of coparceners.A renunciation in favour 
of any one of them will be so trented. 

120. ( 1 ) A co-parcener may at any time withdraw from 

a co-parcenership and his co-parcenary right 
cenership. ° f c ° par " will cease on his doing an act or suffering 
an omission found to be incompatible with 

its continuance. 

( 2 ) In particular and without prejudice to the generality 
of the foregoing provision, the co-parcenary right of a mem¬ 
ber is determined in the following cases, namely:— 

(0 on his withdrawal from the co-parcenarv; 

(«) on his demanding a partition of his share; 

(Hi) on his relinquishing his share; 

\j/(iv) on his conversion to an alien faith, such as, 
Christianity or Mahomedanism; and 
(?') on his contracting a marriage in accordance with 
the provisions of the Special Marriage (Amend¬ 
ment) Act, 1925 . 

Illustrations. 

(a) A, B and C are members of a joint family. A makes an un<quivocal declara¬ 
tion of his intention to separate from B and C A ceases to he a member of the 
joint family. 

i/ (f>) In the last illustration A becomes a convert to Mahomedanism It entails 
his exclusion from the joint family , 


Synopsis. 


(1) Analogous Law (1316). 

(2) Principle (1317). 

1 3) Coparceners Rights (1318). 

(4) Cessor on Doing an In¬ 

consistent Act (1319). 

(5) Withdrawal from the Co¬ 

parcenary (1320). 

(14) Manu, TX-207; Yatl., TI-117; 
Shivajirao v. Vasantrao, 33 B. 267 (271); 
Chandra v. Dam{>at, 16 A. 369; Sundar- 
sanatn v. Narsinlml, 25 M. 149 (156); 
contra in Peddayya v. Ratnalingam, 11 
M. 406 (407) (submitted—reasoning un- 
Sound, since release in favour of one co- 
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parcener amounts to an alienation and 
prejudices the right of others). 

(15) Anand Rao v. IVasant Rao, 9 
Bom. L. R. 595 P. C., affirming O. A 
IVasant Rao v. Anand Rao, 6 Bom. L. R. 
925 (947) ; but see Siragnana v. Kesafc 
rama, 1 M. J12 (332) P. C, 
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(10) Rights of Unconverted (11) Severance upon Statutory 
Members Safeguarded Marriage (1329-1330). 

(1326-1328). 

1316. Analogous Law.—The following texts bear on the subject 
of Clauses (iv) and (v) of this section, which is generally supported by 
the undernoted cases*-**- 

Vashisth. —"They who have assumed another order are excluded from participa¬ 
tion.* 1 ) ‘Another order’ means the order ‘other than that of housekeeper or 
married man.’ ”(*> 

Vivad Chintamani.— " \farriage in regular order is lawful The son of a woman 
who was married contrary to the regular order and who is of the same family 

with her husband and a person who has forsaken the order of an ascetic, arc not 

competent to receive a share But a special provision has been made by Katyayan on 
tchalf of the first.”<3> 

The provisions of this section differ from those of Sections 118 and 
119 in that while the latter deal with cases in which either the coparcenary 
right does not germinate at ah. or if u germinates, it ceases to he, giving 
the coparcener no personal right to enforce it by common enjoyment or 
partition. Tn both these cases, though the right is forfeited or lost it 
does not affect the natural issue who come in as if the disqualified copar¬ 
cener weie never born or had died with the forfeiture. In the third 
class of cases entailing the loss of that right, the coparcener does 

not forfeit his share which he is entitled to enjoy, though not con¬ 

jointly with his other coparceners. In that case he is entitled 
to the severance of his right unless he relinquishes it, which he may 
do in favour of the rest, though in this case it is not open to him to 
relinquish it in favour of one or more of the remaining coparceners 
at his discretion (§ 1315). 

The several clauses may now be examined more in detail. 

1317. Principle.—Withdrawal from the joint family may result 
from an act both voluntary and involuntary. Instances of the one are 
afforded by the withdrawal consequent upon partition, alienation, or 
relinquishment of the coparcenary interest. Instances of the others are 
found in the acts which destroy the incident of survivorship of which 
coparcenary right is a counterpart. Any act entailing permanent depriva¬ 
tion of caste would ordinarily dissolve the coparcenership. It may be 
that the act of the delinquent is in fact condoned, but if it is an act 
which is unexpiablc in law, the result it leads to cannot be averted. If, 
suppose, a member, is converted to Christianity or Mahomcdanism, the 
fact that he recants his act and is readmitted into the family would not stay 
the operation of law, for reconversion to Hinduism is not permissible. 


(25) Cl (2) (i)—W §§ 1309-1310 

and cases there cited 

Cl. (2) (ii).-Gauri v Nidder, 18 C. 
W. N. sg; 

Cl. (2) (Hi).—Abraham v. Abraham, 
g \f. I. A. 105; Khtinmlal v. Govind 
Krishna, 33 A. 356 (363) P. C.; Kulada 
Prasad v. Haripada, 40 C. 407 (418, 419). 

Cl. (2) (iv). —S. 4. Comm.; Abraham 
v. Abraham, 9 M. I. A, 195; Khulada 


Prasad v. Haripada, 40 C 407 (417) ; 
Subbayya v. Rangayva, 105 I. C. 206, 
(1927) M. 883. 

Cl (2) (v).—S. 22, Act III of 1872, 
as amended by Act XXX of 1923. 

(1) Vashisth, cited in Vivad Chinta* 
mani, “Of Partition,” § 126. 

(2) lb, § 127. 

(3) lb., § 129. 
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Where, however, a member abandons family life and becomes an ascetic, 
there is nothing to prevent his readmission into the bosom of his family, 
for in this case the door was always open and the re-entry of the ascetic 
would not constitute a reunion but the continuance of his joint status 
which his temporary abandonment of family life had merely interrupted 
but not destroyed. Such is also the effect of a disqualification due to 
physical infirmity upon the removal of which the member rejoins his 
family and becomes entitled to participate in all its benefits This branch 
of the law has not been yet fully developed, as cases of desertion from 
cop mrenership are not many, and the few cases in which the question 
was considered, will be found noticed in the sequel under the law of 
inheritance (Section 285). 

1318. Coparceners’ Rights—So long as the family remains joint, 

Clauae (n every coparcener must necessarily possess 

certain rights both against the manager as 
well against his coparceners with reference to the enjoyment of 
joint property. These rights, however, must be necessarily subject to other 
laws and to the nature of the estate Where, for instance, the property is 
impartible, members of the joint family have no right beyond the customary 
right of maintenance. So under the Dayabhag law, the sons have no right 
of partition against their father. 

1319. The existence and the continuance of a coparcenary depend 

upon the consensus of the coparceners and upon 
Cessor on Doing an their fulfilling certain conditions upon which its exis- 
Ineon»i*tent Act tence depends. If these conditions are not fulfilled 

the coparcenership comes to an end so far as 
regards the member not fulfilling the conditions. What these conditions 
are is illustrated in the next clause. But the instances there given 
are necessarily not exhaustive. For example, it is stated in the text 
with some degree of particularity that a son who is hostile to his 
father is not entitled to the rights of a coparcenary or to inherit to him. 
These texts will be the subject of discussion in the sequel. They have 
been held to imply that before a coparcener or an heir can be excluded 
from participation it must be shown that he was in a state of malignant 
hostility towards the father or other coparceners (Section 284). 


1329. Though a coparcenary cannot be created by contract, its con- 
Cl. (2) (i). With- tinuance depends upon the consensus of the members 
drawal. to remain joint. Tt is consequently open to any 

member to withdraw bv giving notice of his intention to with¬ 
draw therefrom. He may do so by demanding a partition but this is not 
necessary, since a member may not desire complete severance, being 
content to determine his status. Jn that case he may continue 
joint but his jointness will thenceforward be that of a co-owner and not 
that of a coparcener. As such, he would be entitled to call for accounts and 
receive his share of the profits which, as a coparcener, he could not have 
done. A mere declaration of a coparcener’s intention withdrawing from 
the coparcenary is enough, but the declaration must be unequivocal. Such 
a declaration may be express or implied by conduct. 

1321. Partition. —Partition is a voluntary act of disruption of a 
C1 . joint family at the instance of one or more of its 

Qnj. members; and is the subject of a separate Chapter, 
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Partition is commended by the Smritikars as multiplying religious 
rites. Partition is not the only mode of dissolving a joint family since 
its dissolution is otherwise possible as is recognised in the texts already 
cited. 

Partition, is, the birthright of every coparcener. Put as will 
be seen hereafter^ 1 though partition is commended and every coparce¬ 
ner is prima facie entitled to enforce the partition of his share, certain res¬ 
trictions upon the enforcement of that right have become established which 
limit the right of the Mitakshara member in the two following cases, 
namely:— 

(i) A minor coparcener of a Mitakshara family has no right of 
partition because it is not to his advantage unless it is shown that it would 
be for his benefit. This may be shown by proving that the manager or the 
coparceners were wasting his property, or were acting in a manner hostile 
to his right, or that thev refused to provide him with maintenance; or that 
otherwise, partition would protect his property and be to his advantage.(?) 

(ii) The son has the right of partition only as against his immediate 
ancestor if he is alive, so that if the father is alive he has no right of 
partition against his father’s father, and if the latter is alive he has no such 
right against his father’s father’s father/ 10 ) 

Then under the Bengal school the son has no right of partition against 
his father at all though it is open to the father to make a partition if ho 
so chooses. Otherwise, every coparcener, whether male or female, is enti¬ 
tled to enforce partition of coparcenary property/”) So the widow of a 
deceased coparcener under the Dayabhag law has the right to claim by par¬ 
tition her husband’s share/”) 

1322. Outcasted Member.—The effect of outcasting a member upon 
Clause (iv). a . i°' nt requires examination, since the textual 

rigour has been in part mitigated by the Statute, 
which renders any forfeiture thereby incurred as unenforceable in law. 
Rut this provision merely safeguards* his right of property. It does not 
safeguard his status as a coparcener which, according to the texts, ceases 
upon his becoming an outcase. Such member can demand his share/ 1 ’) 
and that loo because of the statute, but he cannot persist in remaining 
within the coparcenary the incidents of which include joint food and joint 
worship from which he is necessarily excluded. It has already been seen 
that on his conversion the convert is put upon election. Ft is open to him 
to follow the old law, or to renounce it in favour of the new law associated 
with his new religion (§§ 369-374). 


W See Chapter on Partition, post 

(9) Damodur v. Senabutty, 8 C 537; 
Mahadev v Lakshman, 13 B qq; Than- 
gam v. Suppa, 12 M 401; Bholanath v. 
Ghasi Ram, 29 A. 373 

(10) Nagalmga v. Subhiramanaya, 1 M. 
H. C. R. 77 

(11) Cossinaut v. flurro Sundari, 
(1826) Clarke’s R. & O. (App.) 91; 
Biszvanath v. Khantomani, 6 B. L. R 747; 
Soudaminey v. Jogcsh Chunder, 2 C 
862; Janoki v. Mathura, 9 C. 580; Bepin 


Bihari v. Laltnohun , 12 C. 209; Durga 
Nath v. Chintamani, 31 C. 214 (219); 
Salimullah v. Probhat Chandra, 43 C 
1118. 

(12) Kumud Lai v. Jogendra, 18 C. W. 
N. (yog. 

(13) . If, the property is partible, but 
if it is impartible, e g., a tanvad, his 
conversion does not clothe him with a 
new right to obtain partition (tarzvad) 
of impartible property; Pathunma v. 
Raman 44 M. 891 F. B, 
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1323. It has already been stated that the conversion ot' a Hindu 
to another faith such as Brahmoism or Sikhism has not the effect 
of casting him outside the pale of Hinduism (§ 301). Nor does 
the conversion of a Hindu to an alien creed deprive him of any 
right which he possessed before his conversion. The quest 'on still 
remains whether by reason of such conversion he ceases to be a member 
of the co-parcenary. The question was considered by the Privy Council 
who said: “What is the position of a member of Hindu family who 
has become a convert to Christianity. . . . IN. Incomes at once severed 
from the family, and regarded by them as an outcast. The tie which 
bound the family together is, so far as he is concerned, not only loosene 1 
but dissolved. The obligations consequent on and connected 
with the tie must, it seems to their Lordships, be dissolved with it. 
Parcenership may be put an end to by a severance effected by a partition; 
it must, as their Lordships think, equally be put an end to by severance 
which the Hindu Law recognizes and creates. Their Lordships, there¬ 
fore, are of opinion, that upon the conversion of a Hindu to Christianity, 
the Hindu Law ceases to have any continuing obligatory force upon 
the convert. He may renounce the old law by which he was bound, 
as he has renounced his old religion or, if he thinks fit, he may abide 
by the old law, notwithstanding he has renounced the old religion.”*' 

1324. If the convert elects to retain the old law he can only do so 

Two Qualification. subject to two qualifications, namely 

on hi. Election. (a) That he cannot retain the old law if it is 

incompatible with his new religion; and 

(b) That he cannot retain it to the prejudice of his unconverted rela¬ 
tions. 

As to the first it is clear that the new convert can only retain the old 
law which is compatible with his new religion. For example, if a Hindu 
becomes a convert to Mahomedanism, his polygamy must be restricted 
to four wives. (,5 > He cannot follow the unrestricted polygamy permitted 
by Hindu Law. So if he becomes a convert to Christianity he cannot 
make the adoption of a son, since the raison d’etre of adoption is religion. 
The two points upon which converts are known to have retained the Hindu 
Law are the law of succession and inheritance. As the Privy Council 
observed: “ The profession of Christianity releases the convert from the 

trammels of the Hindu Law, but it does not of necessity involve any change 
of the rights or relations of the convert in matters with which Christianity 
has no concern, such as his rights and interests, in, and his powers over 
property. The convert, though not bound as to such matters, either by 
the Hindu Law or by any other positive law, may, by his course of conduct 
after his conversion, have shown by what law he intended to be governed 
as to these matters. He may have done so either by attaching himself 
to a class which, as to these matters, has adopted and acted upon some 
particular law, or by having himself observed some family usage or custom; 
and nothing can surely be more just than that the rights and interests in 

( 14 ) Abraham v. Abraham, 9 M. I. A. ( 15 ) Lopes v. Lopes, 12 C. 706 (?22i 

'95 (237, 238). F. 3 . 


H. C-n 
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his property, and his powers over it, should be governed by the law which 
he has adopted, or the rules which he has observed.”*' 6 ) 

1325. So in another case where the question arose whether the 
marriage of an East Indian with his deceased wife’s sister was a legal 
marriage, the Court held that the prohibition to such marriage being the 
prohibition by the law of England, could not be presumed to extend to 
non-English converts to Christianity in whose case the prohibited degree 
of consanguinity for marriage must be determined with reference to the 
customary law of the class to which they belonged.*'?) 

1326. The cases in which the effect of conversion has been considered 

Right* of Uncon- were cases in which there was no occasion to con¬ 
verted Member* sider the effect of a convert electing to follow his 
Safeguarded. old personal law upon the rights of the other 

members of his family who retain their old religion and regard the convert 
as an outcast. But it is obvious that no convert could adopt a 
law prejudicial to the rights of others, Suppose, for example, 
of three Hindu brothers A, B and C, A becomes a convert to Christianity 
or Mahomedanism, but upon his conversion intends to retain his old law 
of property, could he be permitted to do so. It is clear that on his con¬ 
version A becomes an outcast, and an outcast is under Hindu Law entitled 
to no right of property. Consequently, A forfeits his property upon his 
conversion under his personal law; but the Lex Loci Act*' 8 ) comes to his 
rescue and protects him against the consequence of his personal law. But 
the Act does not and cannot go any further, since the law of coparcenership 
is the religious law based upon religious efficacy, and the effect of conver¬ 
sion is to destroy that efficacy. The convert cannot, therefore, continue 
his coparcenership with B and C.<"») Even if B and C should agree, such 
coparcenership implies survivorship, and this again implies mutuality, which 
A, by his conversion, has rendered impossible. That it is so may be 
conceived if A marries and begets a son, in which case both his wife and 
son would succeed to him under the provisions of the Succession Act which 
would destroy the survivorship of B and C Again, since both A and his 
son are ineligible to offer spiritual oblations to B and C, they cannot inherit 
to them The Lex Loci Act has been held to merely remove the disabilities 
of the apostate himself, and not to extend to his descendants,* 20 ) and even 
as regards the apostate himself, the removal of the disabilities would seem 
to be limited to this that the law creating them “ shall cease to be enforced 
as law” in Court and not that they shall cease to be law, though the 
Courts have apparently interpreted it in this sense.* 2 ') 

1327. In one case it was conceded that where one of several copar¬ 
ceners becomes a convert to another faith, the family may still continue 


(16) Abraham v. Abraham, g M. I. A 
195 (A30, 340); Ghosal v. Ghosal, 31 B. 
25 (30, 31); M. 6g; Jamnabai v. Gonda 
Ram, (1924) 4479, 80 T. C. 519. 

(17) Lopes v. Lopes, 12 C. 706 (731) 
F. B. 

(18) Act XXI of 1850. 

(19) Khunni Lai v. Gobind Krishna, 
33 A. 356 (363) P C.; Kulada Prasad v. 
Haripada, 40 C. 407 (418, 419). 

(20) Vaithilinga v. Ayyathorai, 40 M. 
Xii8; dissenting from contra in Phagmant 


Singh v. Kallu, n A. 100: Mahua v. 
Chattd, (1902) P. R. 104. 

(21) Khunni Lai v. Gobind Krishna, 
33 A. 356 P. C.; Gobind Krishna v. Abdul 
Goyyam, 25 A. 346; Parrati v. Bhiku, 4 B. 
H. C. R. (A. C.) 25; Honmma v. Tim- 
mannabhat, 1 B. 559; Tara v. Krishna, 31 
B. 49s (510) ; Mookerjee v. Alfred, (1909) 
P. R. 36; 1 I. C. 697; Kishen Singh v. 
Bhagwan Das , (1915) P. R. 98; 31 I, C. 
475. 
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joint with the right of survivorship inter sc with the consent of other 
coparceners.Consent may continue co-parcenership, but it cannot 
prolong coparccnership when it is beyond the power of the convert to ful¬ 
fil the conditions which underlie its continuance. A Hindu convert to 
Christianity is no longer a Hindu. He is a Christian, and as such, he is 
subject to the succession Act/ JJ ) out of which he cannot contract himself 
any more than he could have done out of his personal law if he had remain¬ 
ed a Hindu. 

/1328. So far as the law of joint family is concerned, it is now settled 
that the conversion of a member has the effect of determining his co¬ 
parcenary interest in the joint family/**) This follows from the very 
nature of the law of coparcenership in which the right to participation 
depends upon the member’s religious efficacy, i.c., his competency to offer 
funeral oblations to the deceased ancestor/ 25 ) According to the textual 
authority, such member is not only disinherited and excluded from the 
joint family and partition, but he is not even entitled to maintenance. The 
rigour of this law was, however, mitigated by the enactment of several 
Regulations now embodied in the statute known as the Caste Disabilities 
Removal Act/*) which removes the penalty of the forfeiture of right in 
property by reason of the forfeiture of caste. As such, an outcasted co- 
parcemer does not by that reason forfeit his right to partition or inheritance. 
But since the right to continue joint does not affect the right of property 
but only the mode of its enjoyment, the Lex Loci Act has not had the 
effect of overriding the textual law which treats a member’s expulsion 
from the caste as necessarily involving expulsion from the family. So 
far as he is concerned, he ceases to be joint with the other members of the 
family, and if all members forfeit their caste, the joint family, as such, 
ceases to exist. But it is clear that this is the result of only an unexpiable 
expulsion from the caste. Expulsion which is venial and can be expiated 
by the performance of a penance is only temporary and does not suffice 
to disrupt the family, since the offender is on a locus pcenitenticc and may 
any moment wipe out the blot upon his family relationship. 

1329. ft is provided by the Special Marriage Act< 2 ) that the marriage 
under that Act “ of any member of an undivided 
upon S t R S t Tr Ce family who professes the Hindu, Buddhist, Sikh or 

Marriage B u ° r y Jain religion shall t>e deemed to effect his severance 

from such family.” Buddhists have no joint family 


(22) Kulada Prasad v Uaripada, 40 
L. 407 (418). 

(23) See Ss. 2, 231 Succession Act (X 
of 1865) ; Napen Bala v. Siti Kanta, 15 
C W. N. 158, 8 I. C. 4 r; De Sousa v. 
Secretary of State, 12 B. L. K. 423; 
Degree v. Pacotti, 19 B. 783; Balajt V 
Sant ok, 20 B. 53; Lastings v. Gonsalves, 
2 3 B 539; Joseph Vathiar (hi re), 7 M. 
B. C. R. 121; Fonnusaint v Porasami, 
2 M. 209; Administrator-General v. An- 
aiida Chari, 9 M. 466; Tellis v. Saldhana, 
JP M". 69; The cases of Makerjee v. 
('forge Alfred, 31 B. 25, arc distinguish- 
al,,e on the ground that the question 
i^'scd there was whether the Succession 
l / purported to enlarge the category of 
heritable property or affected the right 


of coparcenership as between those to 
whom it applied; per Mookerjee, J., in 
Napen Bala v. Siti Kanta, 15 C. W. N. 

158, 8 I- C. (43). 

(24) Napen Bala v. Sitikanta, 15 C. 

W. N is8, 8 I. C. 41; Kulada Prasad v. 
Haripada, 40 C. 407 (418, 419) ; follow¬ 
ing Gobind Krishna v. Abdul Gayyam, 25 
A. 546 (reversed O. A. on a different 
point Karimuddin v. Gobind Krishna, 31 
A. 497 P. C.); reversing O. A. (on a 
different point) Gobind Krishna v. 
Khunni Lai, 29 A. 487- . _ „ 

(25) Brihaspati cited .nSm Ch, V, 
§ 5, and in Mayukh, XX-Xa, 9 ». 

(1) Act XXI of 1850. , 

(2) S 22, Act III of 1872, as amend¬ 
ed by Act XXX of 1923. 
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system; but in the case of Hindus, Sikhs and Jains a marriage under the 
Act results in the severance of the interest of the person so married from 
the coparcenary. This is necessary, since succession to the property of 
such person is regulated by the Succession Act, (3) which is inconsistent 
with collectivism which is the essence of coparcenary. The property such 
person takes upon partition becomes his own though it may have been ances¬ 
tral: he is then free to dispose of it at his discretion. His own rela¬ 
tions can no longer claim it by their right of survivorship, though 
his own right of succession to them remains unimpaired. All that is des¬ 
troyed is his dependent position as a coparcener. All that he gains is his 
individualism which as a Hindu he could not have otherwise achieved. 

1330 . The question whether a person who has contracted a civil 
marriage outside his own caste or religion, otherwise than under the provi¬ 
sions <>f the .Special Marriage (Amendment) Act, equally ceases to be a 
membei of the coparcenary has not yet been judicially determined, but there 
can be no doubt that it will also entail the same result, since such a person 
loses his caste upon such marriage. 


121 . Subject to any law for the time being in force, ant! 

the nature of the estate, the interest of every 
eo-parccncr is subject to the following inci¬ 
dents, namely •— 


Incident* of 
parcenary right 


(1) Every co-parcener, with his wife and children, is en¬ 
titled to joint mess, residence, and worship in the family 
dwelling house; 

(2) He is entitled to joint possession and joint enjoyment 
of all property comprised in the co-parccncrship; 

(3) Both he and his wife and children are entitled to 
maintenance and protection out of the co-parcenary funds; 

(4) He may restrain any illegal or improper acts of the 
other co parceners in respect of the co-parcenary; 

(5) Subject to the provisions of the next section and to 
the extent therein provided, he may alienate his share; 

(6) His interest is liable to variation with the members 
of the co-parcenary, but in Bengal it is fixed; 

(7) He is, subject to the provisions hereinafter contained, 
entitled to call for the partition of his share; 

(8) Except in a .suit for partition, he cannot recover the 
profits of his share or separate possession of any portion of 
the joint property otherwise than by way of restitution; 

(9) His power over his separate and self-acquired pro¬ 
perty is in no way affected by his interest in the co-parcenary. 


( 3 ) S. 24, Act ITT of 1872, as amended by Act XXX of 1923. 




s. 121. ] 


THE JOINT FAMILY 


661 


Synopsis. 


(1) Analogous Law (1331). 

(2) Right to Joint Possession 

(1332-1333). 

(3) Building on Common Law 

(1334). 

(4) Injunction to Restrain when 

Granted (1335-1336). 

(5) Separate Allotment for 

Convenience (1337). 

(6) Maintenance (1338). 

(7) Power to Restrain Improper 


Acts of Manager or Other 
Members (1339-1340). 

(8) Right to Impeach Aliena¬ 

tion of Joint Family Pro¬ 
perty (1341). 

(9) Interest of Co-parcener 

Variable (1342). 

(10) No Right to Shat e of 

Profits 0343). 

(11) Right to Self-acquisition 

(1344) 


1331. Analogous Law.—The opening words “ subject to any law for 
the time being in force,” save, for instance, the Malabar Law, under which 
members of a tarwad have no right of partition, as also the Da^abhag 
law, under which the son has no right of partition, or indeed, any other co¬ 
parcenary right against the father. It would save impartible estates and 
other property, in respect of which there is no room lor the existence of 
coparcenary rights. For the rest, the section sums up the rights of the co¬ 
parceners inter se. These rights are equally possessed by the manager qua 
coparcener. 

All the clauses arc supported by the authorities undernoted. 


These are merely the broad principles which will have to be more closely 
examined in the chapter on partition. 


1332. The coparcener is prima facie entitled to joint possession of all 
^Cl. ( 1 ), ( 2 ). Joint and every portion of the joint property This right 
Posseaaion. flows from the very fact of his jointness. No co¬ 

parcener is as of right entitled to specific possession of any 
purtion of the joint property. His right is to obtain and maintain 
joint possession, not necessarily joint enjoyment, for this may not be pos¬ 
sible. In the case of coparcenary property joint possession does not imply 
the assertion of any right beyond those incident to his coparcenership. 
As against the manager, lie with his wife and children are entitled to be 
maintained and educated and married, and as against the other coparceners, 
lie is entitled to retain joint possession. 


1333. Where, however, any of them is allowed separate possession of 
the property he cannot disturb the status quo if such possession is not 
in denial of his right but in the enjoyment of his property. As Sir Barnes 
Peacock, C. J., delivering the judgment of the Privy Council, said: “ It 
seems to their Lordships that if there be two tenants in common, and one A 
be in actual occupation of part of the estate, and is engaged in cultivating 
that part in a proper course of cultivation as if it were his separate property, 
and another tenant-in-common B attempts to come upon the said part for 


( 2 ) Secretary of State v. Kamachee, 7 M. I. A. 476 (537) ; Sara') Bami v. Shco 
1‘rasad, 5 (J. 148 ( 165 ) P. C.; Sankar v. liardeo, 16 C. 397 ( 405 ) P- L.; Homadari 
' • Ramani, 24 C. 575 F. B.; approved in Bhagwat v. Bipin Behari, 37 C. 918 ( 927 ) 
P> C.; Jagmohan Das v. Mangatdas, 10 B. 528 . 
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the purpose of carrying on operations there inconsistent with the course 
of cultivation in which A is engaged and the profitable use by him of 
the said part, and A resists and prevents such entry, not in denial of B’i 
title, but simply with the object of protecting himself in the profitable 
enjoyment of the land, such conduct on the part of A would not entitle 
B to a decree for joint possession. Their Lordships arc further of opinion 
that the decree of the District Judge so far as it orders an injunction to 
be issued, ought to be reversed. In India a large proportion of the lands, 
including large estates, is held in undivided shares, and if one shareholder 
can restrain another from cultivating a portion of the estate in a proper and 
husbandlike manner, the whole estate may, by means of cross-injunctions, 
have to remain altogether without cultivation until all the shareholders can 
agree upon a mode of cultivation to be adopted, or until a partition by metes 
and bounds can be effected, a work which, m ordinary course, in large 
estates would probably occupy a period including many seasons. In such 
a case, in a climate like that of India, land which had been brought into 
cultivation would probably become waste or jungle, and greatly deteriorated 
in value. In Bengal the Courts of justice, in cases in which no specific 
rules exist, are to act according to justice, equity, and good conscience, and 
if, in a case of shareholders holding lands in common, it should be found 
that one shareholder is in the act of cultivating a portion of the lands 
which is not being actually used by another, it would scarcely be consistent 
with the rule above indicated to restrain him from proceeding with his work, 
oi to allow any share holder !u appropriate to himself the fruits of others’ 
labour or capital.”*’* But, as p nnted out in another case, such exclusive 
possession by a co-owner can onlj be tolerated so long as it is not adverse, 
that is to say, it does not amount to dispossession of the other co-owners, 
liis possession must be “ in a way quite consistent with the continuance 
of joint ownership and possession.” 1 ■* lie must not usurp separate pos¬ 
session, but must take it consistently with the rights of other coparceners 
if they acquiesce in it. If, when he takes it, any other coparcener objects, 
he is entitled to sue for restoration of the status quo ante by obtaining an 
injunction or joint possession.*'* But if he ha's acquiesced in it his only 
remedy is by a suit for partition.* 6 * A coparcener cannot sue another for 
the profits of his separate possession.*’* The separate possession of one 
copai ccner is not adverse to another unless his possession was in assertion 
of a hostile title or where his possession is from its nature, inconsistent 
with joint ownership. The fart that one erects a building on joint land does 
not necessarily constitute an ouster of the other coparceners entitling them 
to a decree for joint possession Ouster means dispossession of another in 
the assertion of a hostile title.* 8 * 


O) Watson & Co. V Ramchand, 18 C. merely passed a declaratory decree, but it 
10 is submitted, it was not sufficient. 

(4) Lachtmahwur -Siny/i Mono war (6) Madan Aloltun v. Rajah Alt, 27 C. 

JP * • 253 (263* B. C. 223 (227). 

( 5 ) Rohm Snigh v. hi adding, 21 t. 340; 1,7) litappan v Mttnavikrama, 21 M. 

Surendra v. JJari Motion, 33 l 1201; 151 11O5, >66). 

Bhatron v. .N man Rat, (1904) A. \\. N '(S) Jiasanta v. Mohesh, 18 C. W. N. 

106 K 13 .; Ramcharan v. kaulcshar, 27 A. 328 (331) ; Durjendra v. Purendra, 11 C. 

153 ; rhani Singh v. flazeab Singh, 28 A. L. J. 889; Israel v. Shamshcr, 41 C. 436 

1G1 (166), following Ra/miat v. Salamat, (441, 442), in which there is a discussion 

(19 01 ) A. W. N. 48, in which the Court as to when the Court should grant tempo¬ 

rary injunction. 
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1334. But this implies that the building was acquiesced in, or at least 
Buildinv on Com- t ^ icre was a standing by. Where one coparcener 
rnon Land. commences to build and the other objects, he is entitl¬ 

ed to have the building pulled down and the land 
restored to the status quo anteS ») In some cases the Courts go into the 
question whether the defendant had appropriated more of the common land 
than would have come to him on partition* 10 ) but it is submitted, that 
this is immaterial, since no coparcener can be permitteu to appropriate any 
specific part of the joint property without a partition in which all the copar¬ 
ceners will get their full quantum of the common land, having regard to 
possession, quality and the amount of their shares/ 1 •> “ The law provides 

a legitimate means by which any co-sharer may obtain partition The law 
does not favour one co-sharer, adversely to the other co-sharers, making a 
partition in his own favour, and selecting the portion of the la ml he likes 
by erecting a building upon it.”* 1 -*) But even where the cop.itceners have 
objected at the very start it does nnl necessarily follow that the Court would 
decree demolition as a matter of course. Bet ire it will do so it must be 
satisfied not only that theie lias been an encroachment on the common 
right, but that the coparcenary rights have been injured and that they 
cannot be otherwise compensated for/'-*’ 


1335. So where a co-sharcr had excavated a tank on the joint land 
which the other co-sharer sued for filling up in order to restore the status 
quo ante the Court held that before ordering it must he satisfied that the 
plaintiff had suffered some injury from the encroachment. The term 
“ injury ” in this connexion means “ something substantial, something that 
materially affects the position of the parties. ” <l *) The land in this case 
was described as “ fit for cultivation,” hut the Court held it no ground for 
ordering the refilling of the tank But the result would probably have 
been different if the land had been actually under cultivation. In granting 
or withholding an injunction, the Courts exercise a iudicial discretion and 
weigh the amount of substantial mischief done or threatened to the plaintiff, 
and compare it with that which the injunction, if granted, would inflict 
upon the defendant/ 15 ) Such was held to he the case where the defendant 
had converted a common staircase room to his own use and barred the 
plaintiff’s right of access thereto through his own part of the house/ 1 '’) 
though in a similar case while decreeing the removal of obstruction, the 
Court remarked that it would not have interfered if there had been ac¬ 
quiescence, abandonment or non-user of the common way/ 17 ) The same 
view was taken in another case in which the Court ordered restoration of 
the common verandah, which the defendant had pulled down, and which 
interfered with the plaintiff’s enjoyment of the family dwelling house/ 1 ®) 


(9) ShatU v. Anup Singh, 12 A. 4,56 F. 
B., overruling Paras Ram v. Sherjit, 9 A. 
661. 

(10) Paras Ram v. Sherjit, 9 A. 661 

(11) Shadi v. Anup Singh, 12 A. 436 
( 437 ) F. B. 

(12) Hajiokhan v. Jnitca Jaddin, 10 A. 
115 (116). 

(13) Mocury v. Brindabun, 8 C. 708; 
Biswambhar v. Rajaram, 16 VV. R. 14 N. 


(14) Joy Chunder v. Bippro Churn, 14 

C. 236 (238)- , „ 0 

(15) Shamnuggcr Jute Factory v Rant 
Naratn, 14 C 189 (198) ; Soshi v. Gancch, 
29 C. 500 (502). 

(16) Soshi v. Ganesh, 29 (. 500 (502); 
Chunder Kant v. Nund Lai, 16 W. K. 277. 

(•17) Chunder Kant \ Nund ImI, 16 W. 

(18) Go pee Kishen v Hem chunder, 13 
NV. K. 3 J 2 
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- 1336. So the Court will prevent building on joint lands,<•*> but it will 
not interfere after the building is completed. (2 °) In suits for an injunction 
relating to joint property the Courts in this country follow the practice of 
a Court of equity in England limiting the exercise of their jurisdiction to 
acts of waste, illegitimate use of the family property, or acts amounting 
to ouster/ 21 ) The same view was taken in another case in which the Court 
ordered restoration of the common verandah which the defendant had 
pulled down and which interfered with the plaintiff’s enjoyment of the 
family dwelling house/ 22 ) 

1337 The manager may. of course, permit an alienation of joint pro¬ 
perty which he considers necessary or proper; so, where he had consented 
to an alienation by a coparcener’s widow, it was held to bind his after-born 
son who was precluded from challenging his authority/ 2 ’) He may 
permit any member to occupy any portion of the joint property. 
And it is usual and consistent with joint possession that some of 
the joint owners should be permitted exclusive possession of the 
joint property for their mutual convenience. Such possession is neces¬ 
sarily permissive and cannot be disturbed during the continuance 
of joint property. So it was observed in a case: “ In our judgment, as we 
understand joint possession under Hindu Law, that peculiar exclusive pos¬ 
session of a plot of common dwelling house, or set of dwelling houses, which 
one member of a joint family obtains very commonly without an actual 
partition having come to between the members of the family, is a possession 
which must be referred to the continuing consent of his co-sharers. So 
long as no actual partition is come to, either as a result of a suit, or formally 
between the parties themselves, or evidenced by long acknowledgments on 
the part of the members of the family, the possession is merely that which, 
for convenience sake, is conceded by all the members jointly to each one 
of them: and it may be put an end to, and a completely new arrangement 
come to at any time by the members of the family, if they think fit to 
make the change.”* 2 *) 

1338. Idle right of the coparcener to his own maintenance as well as 
Cl. (3). Mainten- the maintenance of his wife and children has already 
ance - been the subject of discussion in a previous chapter 

(Ch. VII). The joint family is bound to maintain not only the coparcener 
and his family but also those who would have legal or moral claim upon 
him for maintenance. Such arc his parents and widowed daughters and 
unmarried sisters. Even coparceners who are disqualified from, inheritance 
are entitled to assert this right. Coparceners’ concubines, if exclusively and 
continuously kept, become entitled to maintenance out of the joint estate 
on the death of their paramour/ 2 *) 


(ip) Gooroodass v. Be joy, 10 W. R. 

171 . 

(20) Diearkanath v. Go fee Nath, 16 W. 
R. 14 . 

(21) Anant v. Gopal, 19 B. 269 (270); 
Bapuji v. Mansukhram, (1893) B. TV J. 
552; Sheo Pershad v. Dedab Singh, 20 W. 
R. 160. 

(22) Gopee Kishett v Hemchunder, 13 
\V. R. JT2. 


(23) Bhagwan v. Ujagar (1928) P. 
C. 20 (so held; seol, could the after- 
born son have ever questioned his father's 
alienation, a fortiori his father’s consent 
thereto?). 


emeu rersnaa \ 






W. R. 160. 

(“ 5 ) Mit., II-j-28; Khcmkar v. Umia 
10 B. H. C. R 381; Vranjiabandas v. 
Yamuna, 12 B. H. C. R. 229. 
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The illegitimate sons are also entitled to maintenance^) which might be 
secured by a charge on the father’s property. U) While the coparcener is 
entitled to maintenance for himself and his dependants, lie cannot su- for it 
if he is entitled to a share.ts) Consequently, a suit for maintenance would 
be maintainable only by a minor or a disqualified coparceuei or in respect 
of property which is impartible. (6 > ^ 

But in Madras a member of a tarwad is held entnled to claim separate 
maintenance where there is substantial inconvenience m living in the family 
house either on account of want of room, there, 01 because there are quarrels 
which make it uncomfortable to a niembci to live there, where there are 
several houses belonging to the tarwad and a member lives in one of them, 
and where the Karnavan’s conduct has afforded, a valid excuse tor 1 
member living away from the tarwad house//) The same pi uv'iplc governs 
a member of a tavachiS *) 

1339. Kvery coparcener possesses the light of restraining other co- 

Cl. (4). He may parceners including the manager, from doing any act 

Restrain improper which is illegal or improper and prejudicial to their 
Actl - joint interests. So where the manager had contract¬ 

ed to sell the right to cut wood in a forest for Rs. 4,000, secretly stipulating 
for payment of a like sum to himself, the Court cancelled the whole con¬ 
tract holding that it was the right of a person defrauded by a contract 
between a manager and a third party to have the contract altogether res¬ 
cinded. Even as between the parties who have entered into the contract to 
defraud a third party, the Court will not enforce performance. ( ?) 

1340. But apart from covin or fraud, the Court will not interfere 
with the discretion of the manager, or an act of a coparcener unless it is 
done on purpose to create a hostile title against the plaintiff. It was so 
held by Norman, J., who said: “Cases which show that Courts of equity 
will not interfere where a tenant-in-common, acting reasonably for the 
purpose of enjoying the property held in common in any way in which an 
owner would enjoy such property without injury to his coparcener--cases 
where such coparcener either cuts down a tree, pulls down a wall, or builds 
up doors in a portion of the property held beneficially by him alone—are not 
analogous to that now before us. It is one thing to say that a Court of 
equity will not interfere in such cases unless a substantial injury has been 
occasioned to the rights of the coparceners, and another to say that it will 
hold its hand where there has been a direct infringement of a clear and 
distinct right of the plaintiff such as the destruction of the varandah in 
dispute, which appears to us to have been a wilful and deliberate act on 
the part of the defendant for the purpose of creating a right as against the 
plaintiffs for injuring them.” (l0 ^ 


(.?) Mit, I-xii-3; Muttusamy v. Ven¬ 
kata, 2 M. H. C R. 293, affirmed O. A. 
12 M. I. A. 223; Coomara v. Venkate- 
swara, 5 M H. C. R. 405. 

( 4 ) Ananthaya v. Vishnu, 17 M. 160 . 

(5) Per Westropp, C. J., in Himmat 
Singh v Ganpat Stngh, 12 B. H. C. R. 04 - 
note (a). 

( 6 ) Himat Singh v. Ganpat Singh, 12 
B. H. C. R. 94 . 

( 7 ) Peru v. Ayyapan, 2 M. 282 ; 


Nolle Kandtyail v. Chain, 4 M. 161; 
Raman v Hi Mayamina, 9 AT. L. J. 153; 
Mahadevi v. Pammakka, 36 M. 203; 
(212); Kunchi v. Amina, 36 M. 591; 
Muthu v. Gopalau, 26 M. 593 - 

(8) Naku v. Raghava, 38 M 79. 

(9) Ravji v Gaitgadliar, 4 B. 29 (33). 
following the Panana Telegraph Co. v. 
The India Rubber Co, L R. 10 Ch. 515. 

( 10 ) Go pee Kishen v. Memchunder, 13 
W. R. 312 . 
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1341. As regards the right of coparceners to impeach alienations of the 

Cl R' ht to johit property, the Courts are now bound by the rules 

Impeach Alienation. 0 which they have laid down for their own guidance. 

They will be set out under the sections where the 
subject of improper alienations will also be considered (Sections 130, 131). 

1342. The coparcener’s interest is either variable or invariable accord- 

Ci Interest in £ t0 the laW t0 whic * 1 is suli J ect - In Bengal 

Variable/" " ' where coparceners hold in quasi- severalty as tenants- 

in-common with no right of survivorship, the interest 
of each member is determined on the death of the father and remains 
fixed up to partition. Under the Mitakshara. however, since coparcenary 
interest is the birth-right of every male member of the family, that interest 
is necessarily subject to increase or decrease according to the births, deaths 
and other circumstances elsewhere set out. 

1343. So long as the family is joint, a coparcener is necessarily 

Cl. (8). Can Re- precluded from appropriating any specific portion of 

ceive No Share of the joint property or of its profits, for he has no 
Profit*. definite share until partition.Hut a co-parcener 

may obtain possession in common with a purchaser who has obtained 
separate possession without partition of specific undivided and unascer¬ 
tained share/‘°> Where a co-parcener sells his share to a stranger, the 
latter cannot assume possession of his co-parcener’s interest without the 
consent of the other co-parceners. If he does so, any coparcener may 
eject him, and he cannot resist his ejectment since the only right he possesses 
is to work out his equity in a suit for geneial partition/") This equity 
entitled him to his alienor’s shaie existing on the dale of his purchase 
subject only to such equity in favour of the member of the transferor's 
family as might have been enforceable against his alienor/ 1 

1344. All schools now recognize the right of separate ownership. A 

Cl. (9). Self-acquir- coparcener is not disqualified by reason merely of 

ed Property. his possession of an interest in joint property from 

obtaining or acquiring any property of his own. 

122. No alienation of his right by a coparcener is valid 
Coparcener'* right except to the following extent, namely:— 
of alienation. (1) He may a ji en it for legal necessity, 

or with the consent of the other coparceners; 

(2) lie cannot otherwise alien it by gift or devise; 

(3) Nor can he even surrender it to any one or more of 
his co-parceners as distinct from the whole coparcenary: 

( 9 ) Pithi Pal v. Jorahia, 14 C. 493 P. C Appa, 20 B 627; Narainbhai v. Ramchod, 

(10) Nhtku v. Rattu, 8 Bom. !., R 09 26 B. 141; IVahid v. Sajet, 12 A 556. 

(ios), following Panduraug v llhaskar, (11) Vcnkatarama v. Meeralaboi, 18 M. 
ir B. H. C. K. 72; Udaram v Paint, 11 275; Palani v. Mansakonam, 20 M. 243; 

B. H. (\ R. 76; Mahahalaya v. Timmaya, Subbe Gouudan v. Krishnamalhari, 45 
12 B. H C. R. 138; Balaji v. Vasudeb, M. 449. 

1 B. 95; Kelapps v. Venkatesa, 2 B 676; (12) Chinnu v. Kalimulhu, 35 M. 47 

Duyuppa v. Venkatramaya, 5 B. 493; F. B.; followed in Subbe Goundan v. 
Roma Chandru v. Damodhara, 20 B. 467; Krishnamalhari, 45 M. 449; Sttbba Rao v. 
faresram v. Murari, 20 B. 569; Nara v Ananthanarayana, 23 M. L J. 64. 
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(4) Provided that in the Provinces of Bombay, Madras, 
the Central Provinces and Berar he may alien it for valuable 
consideration, and elsewhere upon an express representation 
of his right of alienation, in which case the alienee acquires 
only the right as provided in the next following section. 

Exception .—Nothing herein applies to a co-parcener sub¬ 
ject to the Dayabhag law. 


Synopsis. 


(1) Analogous Laiv (1345). 

(2) Madras Cases (1346-1350). 

(3) Bombay Cases (1351). 

(4) C. P. and Berar (1352). 

(51 Bihar, U. P., Oudh and the 

Punjab (1353-1355). 

(6) Transfer of Coparcenary 

Interest (1356-1360). 

(7) Present State of Lazo (1361). 


(8) Involuntary Transfer (1362- 

1363). 

(9) l r aluablc Consideration 

(1364). 

(10) Coparcener s Contract 

(1365). 

• 11) Cancellation of Alienation 
(1366-1367). 


1345. Analogous Law. —The following texts bear on the subject 
of this section:— 

Vya».— “ A single coparcener ought not, without the consent of his coparcener, 
to sell or give away immoveable properly of any sort which the family hold in 
coparcenary .”(* 3 ) 

Dayabhag.— “Tt should not be alleged that h> the texts of VyasO-t).one 

pa son has not power to make a sale or other transfer of such pioperly For here 
also (in the very instance of land held in common^ as in the case of other goods, 
theie equally exists a property consisting in the power of disposal at pleasme.” 05 ) 

Dayabhag. —“ It is not true that in the instance of re-union (and of subsisting 
coparcenary) what belongs to one, appertains also to the other parcener. But 
the property is referred severally to unascertained portions of the aggregate. Both 
parceners have not a proprietary right to the whole, for there is no proof to establish 
their ownership of the whole... ."(16) 

Neither the Mitakshara nor the Mayukh contains any reference to 
to the subject under reference. They both, of course, allow (, D and so 
does Vyas,< l8 ) the disposal of the family estate in case of necessity; but 
such disposal is quite apart, and is not a disposal of a coparcenary interest 
at the coparcener’s pleasure for his own private benefit. 

1346. As Vyas is a sage of the Mitakshara school it is clear from the 

M . c above texts that there is a radical difference of views 

® »«*• between the Mitakshara and the Dayabhag school on 

the coperecner’s power of disposal of his undivided share. The Mitakshara 


(13) Dig. 455, cited in Dayabhag, Ch. (t6) Dayabhag, XT-1-26 

JI-27. (17) Mit., 1-27, 32; Mayukh, IV-i. §§ 

(14) Here the text cited is omitted. 3, 6. 

(15) Dayabhag, Ch. II. § 27. (18) 2 Dig 189. 
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prohibits it, the Dayabhag permits it. Hut the rigid orthodoxy of the Mitak- 
shara denting the coparcener any exercise of right over his property was 
impossible in practice. Consequently, even Jngannath had to admit 
that the words “ ought not to sell” were merely hortatory and not 
imperative. (,9) Moreover, the precept is merely limited to voluntary 
disposal. It does not extend to compulsory alienation, as for instance, 
in execution of a decree against the coparcener. Such a decree might 
be passed for a debt or a delict but his personal law could not make 
him immune against his civil liability. Consequently, from the earliest 
times the Judges felt that “equity would require redress to be afforded 
to the purchaser b> enforcing partition of the whole or of a sufficient 
portion of it, so as to make amends to the purchaser out of the 
vendor’s share.”D°> This was Colebrooke’s personal opinion which 
Sir Thomas Strange adopted in his book and in his judgment*-*') though 
his view was modified by his successors who prohibited such transfers 
except for emergency*-'-'); but later on in 1863 it was followed by 
Scotland, C. J., in a case< J ^ in which one of two brothers, members 
of an undivided family, had mortgaged one of their two houses for 
his own personal debt. Later on, another creditor sued and obtained 
damages against the mortgagor for trespass. In execution the sheriff 
seized the two houses and sold all the debtor’s right, title and in¬ 
terest therein to the plaintiff who sued the two brothers and the 
mortgagee foi possession. The defence was that a coparcenary interest 
was untransferable and the previous seven cases were relied upon. 
Scotland, C. J., however, overruled the objection, holding both the 
mortgage and the execution good to the extent of the alienor’s share, 
adding: “ What the purchaser or execution creditor of the coparcener 

is entitled to is the share to which it a partition took place, the copar¬ 
cener himself would be individually entitled, the amount of such share, 
of course, depending upon the estate of the family.” 

1347. Hut this was not the last word, for that Court was at the 
same time deciding cases in which no distinction, was made between a 
disposal for value and that b\ gift, (js) and following the analogy of gift, it 
was even contended, though unsuccessfully, that a coparcener could equally 
devise his interest. (l) But it was at the same time realized that the rule was 
really an exception on the incompetency of a coparcener alienating his un¬ 
divided share without the consent of the other coparceners, forced upon the 
Courts by the exigency of the purchaser’s equity, specially the execution pur¬ 
chaser s equity. *■*> It left no loophole for a volunteer, who had no 


(19) 1 Dig. 456 

(20) Colebrookc’s opinion, quoted in 2 
Str. H. L., 344, 349, 433, 439- 

(21) 1 Str. 11. L., 200, 202; (1813) 
Sasha Chelia v. Ramasamy, 2 Str. N. C 
234 (240). 

(22) Kamkutti v. Kallaturaiyan, Mad 
Dec. of 1859, p. 270; Kanakasabhatya v. 
Seshachella, Mad. Dec of i860, p. 17; 
Sundara v. Tegaraja, ib, p. 67. 

(23) Virasvami v. Ayyasvami, 1 M. H 

C. R. 471- 

(24) Virasvami v. Ayyasvami, 2 M. H. 
C. R. 461 (477)- 


(25) Virasvami v. Ayyasvami, 1 M. H. 
C. R. 471 (476, 477); Palanivelappa v. 
Mannaru, 2 M.H.C.R. 416 (a cause of 
sale); Suraj Bunsi v. Sheo Pershad, 5 C. 
148 (166) P. C.; Lakshman v. Ramchan- 
dra, 5 B. 48 (62) P. C. 

(1) Lakshman v. Ramchandra, 5 B. 48 
(62) P. C.; Vitla v. Yamenamma, 8 M. 
H. C. R. 6 (12) ; Rathnam v Sivasubra- 
mania, 16 M. 353. 

(2) 1 Strange’s Hindu Law 202; 
Virasvami v. Ayyasvami, 1 M.H.C.R, 
471 (473, 477)- 
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equity in his favour, and consequently, the Courts had no difficulty in 
permitting an alienation only in favour of a bona fide purchaser for -i-alue/^* 
As such the rule accords with that always observed in Bombay/ 2 ** 

1348 These cases have now settled the right of alienation both 
voluntary and involuntary for value in Madras, but in some of them< a s) 
the same view was supported on the ground that the alienee had his alienor’s 
right of partition, but this raised another question, what was the alienee’s 
remedy if the alienor should die befoie he obtained his share. It was held 
that the death of the alienor did not destroy the alienee’s rights/ 1 * 
This raised still another question. Since the coparcener’s interest 

is variable, what date must be taken as fixing the amount of his 

interest available to his alienee. There are at least three dates 

possible—the date of the conveyance, the date of suit, and the date 

of the alienor’s death. It has been held that the interest available 
at the time of alienation is all that would pass to the alienee (2 * though 
it was at one time held that the interest which the alienee was 
entitled to, was that possessed by alienor at the date of suit/s* 

1349. It is also held that since the coparcener is entitled to no 
specific portion of the joint property what he should alien is his un¬ 
divided interest in the joint property or in the particular property 
which is the subject of alienation/-*) lie has no right to alien any 
specific property/'* Rut if this rule is violated the alienee may still 

claim that on a partition, the specific property transferred to him 

should, as far possible, be allotted to his alienor’s share for 

his benefit/'’) Rut the right which the purchaser obtains is not 
a right in rent. It is merely a personal right which he is equitably 
entitled to enforce in the manner stated. The transferor does not 
by his transfer cease to be a coparcener, and till the transferee obtains 
a specific share in lieu of his right he has no interest in the land of 
his transferor/ 7 * Consequently, a purchaser from a coparcener must, 
as a rule, sue for a general partition of the entire family property/ 8 * 


(23) Ponuppa v. Pappuvayyangar, 4 M 
56 (02) ; Baba v. Tinnna, 7 M. 357 (365) 
F. B.; Rathiiam v. Sirasubramanta, 16 
M. 353 (354); NaiijHudaswaiiii v. Katta- 
garaju, 42 M. 154 (158) ; Ayarier v Ven- 
katesh, 32 M.L.J. 439; 40 T.C. 205. 

(24) Vasndev v. Venkatesh, 10 B. H. 
C. R. 139; Udaram v. Rat in, 11 B H. C 
R. 76; Lakshman v Ramchandra, 5 B. 48 
(61) P. C.; Vrandavatidas v. Yamuna 
Bai, 12 B.H.C.R. 229. 

(25) Peddainulltulaly v 7 imma, 2 M. 
H. C R. 270; Palaitivelappa v. Mannaru, 
ib , p. 416; Rayarharlu v. Vcnkatarama- 
niah, 4 M. H. C R. ft o; Paddayya v. 
Ramalingam, 11 M. 406 

(1) A lam eln v. Rangasami, 7 M. 588 
(590) ; Rangasami v. Krishnayan. [4 M. 
408; Aiyapart v. Aiyyapart, 25 M *190. 


(2) Aiyyagari v Aiyyagari, 25 M. 690 
(716) F. B.; Chitnnt v. Kalimuthu, 35 M. 
470 F. B.; Subbaraw v. Ananthanarayana, 
23 M. L. J. 64, 14 I C. 524 

(3) Rangasami v. Krishnayan, 14 M. 
408 . 

(4) Venkatachella v. Chinnaya, 5 M. H 
C. R. 166; Vitta v. Yaiiiunaniiita, R M H 
C. R. 6. 

(5) Davitir v. Kakuluru. 38 M 1187. 

(6) S. 43, Transfer of Property Act. 

(7) Naniaya v. Shanmuga, 38 if. 6R4 
(692) ; Maharaja of Bobbili v. Vcnkata- 
ramarajulu, 39 M A)5 

(8) lb, following Ibnramsa v. Thcru- 
venkatasami, 34 M. 269 (274). dissenting 
from Stibba Rao v Anantha.iarayana, 23 
M. L J. 64 (70); Ibnramsa v. iheruven- 
kalasami, 34 M 269 (270); Rendu y, 
Goma, 43 B 472. 
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1350. Tt will he thus seen that the right of alienation conceded 
to the coparcener was necessitated by the equity of the purchaser. 
Accordingly it has been held that the coparcener is not entitled to 
alien his share by gift,* 9 * or devise* 10 * except that a coparcener may 
renounce his share in favour of another.* 11 * And as the right of 
alienation is evolved out of the right to enforce a partition, it follows 
that where a coparcener had no right of partition, he had no right 
of transfer. Such is the position of coparceners under the Malabar 
law: “The purchaser could not be permitted to stand in their shoes 

for the purpose of representing the joint family, or enforcing its 
right because he is a stranger to the family, and because the right 
of the family was not the interest that was sold, or that is sought 
to be realized. If a similar sale by a coparcener is upheld under Hindu 
Law to the extent of the vendor’s share, it is upheld not by virtue 
of the right of interdiction which he has as a representative of the 
family under Part TI, Ch. 1, S. 1, § 8 of the Mitakshara, but because 
the coparcener is at liberty to convert his interest into specific separate 
property by partition, and a purchaser for value has an equity to 
stand in the shoes ot the vendor to that extent. This equity which 
rests on the partibility of ordinary Hindu property has no place in 
the Aliyasantana law which forbids compulsory partition altogether.”*”* 
Then as Kgaids the coparcener’s right of devise the same Court said 
in another case: “We are of opinion that the will in the case referred 
to can take no effect. At the moment of death the right of sur¬ 
vivorship is in conflict with the right of devise. Then the title by 
survivorship, being the prior title, takes precedence to the exclusion 
of that by devise.”* 13 * The law of wills is evolved out of the law of 
gifts and as a gift of coparcenary interest is invalid, so is the Will. 

1351. This view has been followed in Bombay where cases have 
Bombay Cases. followed a similar course.. At first the right 

was altogether denied in cases decided upon the 
opinion of the Shastris,*^* then it was conceded,*>s* and the whole 
case-law was passed in review by Westropp, C. J. in 1873 in a case*' 6 * 
which held it as the settled law of that Presidency, not only that one 
of several coparceners in a Hindu family m,ay, before partition, and 
without the assent of his coparceners, sell, mortgage, or otherwise 
alienate for valuable consideration his share in the undivided family 
estate, moveable or immoveable but also that such a share may be 


• ■ 

(9) Baba v. Timma, 7 M. 357; Paimu- 
sami v. I hatha, 9 M. 273; Ham anna v 
Venkata, 11 M. 246; Pot tala v Pulicat, 
27 M. 162; pais .ili v. Harkucr, (1023) 
N. 334- 

(10) Vitla v. Yemanamma, 8 M. H. (*. 

K. 6. 

(n) Peddayya v. Ramalinqam, 11 M. 
406. 

(12) Byari v. Putt anna, 14 M. 38 (43). 

(13) Vitla v. Yemanamma, 8 it. H, C. 

ft. f>. 


(14) Ballojee v. Vcnkapa, S. D. A 
Rom. 243; Bajee v. Pandurantj, S. C 
Morris (Pt. 2) 93. 

(15) Maccandas v. Ganpatrao, Perry’s 
O. Cas. 143; Sad ash cio v Bapoojt, 4 Mor. 
ris S. D. A. K. 145; Jiwan v. Gunoo, 9 
Morns S. D. A. R. 555; Gundo v. Ram- 
bliat, 1 B H. C. R. 39; Damodar v. Dam - 
odar, ib; p. 182; Tukaram v. Ramchan- 
dra, fj B. H. C. R. (A.C.) 347. 

(16) Vasudcv v. Vpnkatesh, 10 B. H 
C. R. 139 . 
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taken in execution under a judgment against him at the suit of his 
personal creditor.* 1 ?) 

The case of gift had already been excluded in an carliar case* l8) 
since affirmed in other cases. 


1352. The same rule has been followed in tl Central Provin- 
C P andBerar CCS<,J> aml ,ie ™'- <Jo) where the Court upholds a 

transfer for value, and would specifically enforce 
a contract for the same.** 1 ) 


1353. The same question applicable to the Mitakshara countiy subject 
_ ,, to its jurisdiction was considered by a Full Bench 
and the Punjab. 011,111 ot 1,K ‘ ^cutta High Court in 1869 who decided 
* UU}J " h against the right of transfer, on the ground of stare 

decisis, holding that it had been the rule of property, long and con¬ 
sistently acted upon in the Courts of the Presidency *-'-*) hi so 
holding Sir Barnes Peacock, C. J., said- “We are called upon to 
decide this case according to the Mitakshara law as \vc find it. and 
not according to our own views of policy. Whatever our opinions 
might be, in the absence of decidfd cases to which T have referred, 
I am of opinion that w-e should not be justified in unsettling the law 
by overruling that current of authorities by which, for nearly half 
a century, the law appears to have been settled, and in accordance 
with the principles of which it appears to have been gradually under¬ 
stood and acted upon.” f -’’) This decision was approved by the Privy 
Council in a case decided bv their Lordships in 1893 ,*-’d in which it 
was held that the coparcener was incompetent to alien his interest by 
treaty, w r ilh or without consideration. The Privy Council** 5 ) have 
thus laid down the law- for the Mitakshara and Mithila Provinces of 


(17) Vasudcv v. Venkatesh, 10 B H 
C. R. 139 (160) ; Pandurang v Bhagican - 
das, 44 11 341; Bhan v. Badha, 50 B. .204 
(208, 209), Kesam v. Jolawar Singh, 31 

M. L. J. 46 P. C., 18 N. L. R. 127. 

(18) Ganguhai v. Ram anna, 3 B. H. C 
R (A.C) 66, followed in Vasudev \ 
Venkatesh, 10 B. H. C. R. 139 (157, 160) 

(19) Gujanan v. Gadarao, (1879) C' P 
S. C. Pt. VIII No. 17; Megonath v 
Molich, (1881) C. P. S C Pt VTII No 
90; Hina v. Birja Mohan, 3 C. P. L. R. 
126; Amirchand v. Lokenath, 4 C. L. R 
139 ; Ram Pershad v. Deokaran, f> C. P. 
L. R. 60; Mulnnd Ram v. Ram Ratan, 2 

N. L. R. 52; Mohan Lai v. Tckchand, 9 
N. L. R. 18; Seth Kisan J.al v. Nathu, 16 
N. L. R. 131; Vinayak Ras v. Laxman, 
14 N. L. R. 56 (60) ; Rai Behari Lai v. 
Hu hum Chand, 1 N. L. J. 07; Nanhu San 
v. Ganpati, 2 N. L. J. 198; Dhadabai \. 
Narayan, 5 N. L. J. 73, (1921) N. 28. 

(20) Sitaram v. Laxman, 8 N. L. R 
128 (129); Pandurang v. Nagoji, 8 N 
L. R. 133 (135) ; Bhadia v. Bhagi, 10 N 
L. R. 24 (28). 

(21) Rawa Singh v. Hardayal, 3 N L. 
R. 160; Nanhu v. Ganpati, 53 I C (N.) 
331; Kishan Lai v. Nathu, 16 N. L. R. 


131; 56 I. C* 44 

(22) N undram v K as lire, (1822) 3 B. 
S R 232; Sheo Churn \ Sheo Sahay, 
(1826) 4 B S R. 158; hrun Lai v. Ram 
Gobind, (1832I 5 B. S R 163; Sheo 
Churn v Jumun Lai , (1837) 6 11 . S. R. 
176; Roopud v Roy Qeotee. (.1853) S. U. 
A. B 344; tovnarain \ Rosltun Singh, 
1 1860) 2 S. D' A N. \V. P 162 

(23) Sadabart v. Poolboss, 3 B. L R. 
(K. B ) 31 (45) ; 12 W R F. R. t, 0 . A. 
Foolbas v. Jogeshar, 1. C 22(1 P C, in 
which ihc general question mentioned in 
the text was not considered, their Lord- 
ships adding that they “abstained from 
pronouncing any opinion upon the grave 
question of Hindu Law involved in the 
answer of the Full Bench to the second 
point referred to them a question which, 
the appeal coming on ex parte, could not 
be fully or properly argued. That ques¬ 
tion must continue to stand, as it now 
stands upon the authorities unaffected by 
the judgment on this appeal ’’—lb, p. 
248. 

(24) Balgobind v. Narainlal, 15 A. 339 
^(%) 5 Balgobind y. Narainlal 15 A. 339 
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Bihar, the United Provinces/ 2 * and Oudh* 3 * and the same view has 
been adopted in the Punjab/*) Of course, it is a logical corollary 
from this view that what a coparcener cannot alienate to a stranger, he 
cannot equally alienate it to one of his coparceners, since even if such 
transfer be regarded as a surrender, it must be in favour of the 
general body of coparceners, and not in favour of any one of them/ 15 * 

As regards the coparcener’s disability to transfer his interest, 
these cases are then conclusive. 

1354. But in such cases is the purchaser to lose his property and 
his money too? It was not long before this question forced itself 
to the forefront in a case decided in a Divisional Bench in 1873 upon 
the following facts: The father of a joint family as its head, had taken 
a lease of certain villages, and to pay a part of the premium for it 
he mortgaged the family estate. The mortgagee sued on the 
mortage, obtained a‘decree and in execution purchased the estate 
himself and entered into possession. His two sons, one being a minor, 
sued the mortgagee for the cancellation of his mortgage and posses¬ 
sion. The mortgagee-purchaser pleaded necessity which was found 
wanting. The mortgagor then had no power as manager to mort¬ 
gage the estate. Ilis mortgage was then the mortgage by a coparcener 
for his own benefit. It was found that the adult plaintiff was 
instrumental in carrying out and completing the mortgage transaction. 
He was, therefore, out of Court. There still remained the minor 
son who was unquestionably entitled to a decree. But what decree ? 
“ For the moment then, let us reflect upon the consequence of allow¬ 
ing the property to be recovered by the minor unconditionally. The 
property is still family property; and it is recovered at the instance 
of the minor solely, because the father who affected to mortgage it, 
and the elder son, who acted with him and aided him in the transac¬ 
tion, could neither singly nor together, pass any title to the entirety 
or to any share in it. Consequently, the property on going back, will 
come to be enjoyed by the joint family as it was before the mortgage 
and sale; and of necessity, by virtue of the provisions of the Mitak- 
shara law, will return to the management of the very defendant 
second party, who obtained Rs. 3,000 from defendant first party on 
the pretended security afforded by the mortgage of it. This does 
not seem to accord very well with equity and good conscience.”* 6 * 

(2) Joxmrain v Roshun, 2 S. IX A (3) Saiycd Illifat v. Sameal Singh, 10 
N. W. P. 1O2; Go or v Slieoden, 4 N O. C. 289; Rhaqannah v. Chandi, 14 (). C 
W. P. H. C. K. no; Ballabh Pas v. Sun- 295. 

der Das, 1 A. 429; Ram Kami Singh v. (4) Zahre v. Lallu, (1879) P. R. 21; 
Gobind Singh, 5 A. 384; Hal Gobmd v Ranke Rai v. Madh Ram, (1883) P. R 
Narain Lai, 15 A 319 P. C ; Cliandar 153; Kaluihatid v. Surh Dial, (1888) P 
Kishore v. Panfiat. 16 A 369, Phagiraih R. 109; Dharamchand v. Kami Devi, 
v. Sheeblnk, 20 A 325; Anwlak Ram v. (1883) P. R 61; Piare v. Ram, (1911) 
Chandan, 24 A 483; Chandrika Den v P. W. R. 112, u I. C. 451; contra in 
Mata Prasad. 31 A 176 F. L? ; Kali San- Nainakchand v. Dayan, (1894) P R 103 
kar v. Nawab Singh, 31 A. 507; Tulsi (5) Chandar Kishore v Dam fiat, 16 A 
Ram v Rabu, 33 A. 654; Bro/basi v. 369. 

Gofial, (1908) A. VV. N 900; Kali v. Na- (6) Mahabeer v. Ramvad, 12 B L R 
male, 6 A. L. J. 762; Jamna v. Jugdeo, 1 90; 20 W. R. 192, approved in Madho 

I C. (A.) 83; Barandeoy. Riifinarain, 11 Pershad v. Mchrban Singh, 18 C. 157 
I. C. (A.) 654; /hakurji v. Nanda, 55 I. (163) P. C., followed in Jammuna Per- 
C. (A.) 317. shad v. Ganga Pershad, 19 C. 40, 



S. 122.] 


TTTR JOINT FAMILY 


673 


Then referring to the Full Bench case, the Court said that it did not 
fetter its discretion, and continued to observe that the father had 
unquestionably the right of enforcing a partition of his share and on 
partition, he could, of course, mortgage it F.ven as the father could 
have obtained the separation of his share for delivery to his creditor 
to whom he was equitably bound to make good th<* representation 
he had made that he had the power to mortgage it. and that being 
clearly the equity to which the mortagee was entitled, the Court 
charged the mortgage money with inteiest upon the shares of the 
father and his consenting son. 

Referring to this decision, the F’i ivy Council s.ii.l: ’‘There 
appears to be substantially little diftYrcnce between the law thus 
enunciated and that which has been est iblished at Madras and 
Bombay, except that the application of the forms r may depend upon the 
view the judges may take of the equities of tlv particulai case, 
whereas the latter establishes <i broad and general mle defining the 
right of the creditor."* 7 * 


1355. The difference hi tween the Bengal and the Bombay view 
is thus reduced to a minimum, but they are still of considerable 
importance. In the first place, while in the Rombav anil the 
Madras views the equity of the alienee has established a positive right in 
favour of alienation for value, the equity in Bengal does not affect the 
invalidity of alienation hut places the plaintiff upon terms which 
postulate that the alienee was a bona fide transferee without notice 
of the defect in his alienor's title. Again, since it is merely an equity 
against the alienor by reason of his erroneous representation, it 
follows and it has been so held, that i< dies wdth the death of the alienor, 
upon which his share passes by survivorship to persons who are 
not liable for the debts and obligations of the deceased. (S) 


1356. Transfer of Coparcenary Interest.- -But nevertheless these 
decisions left the matter in an unsatisfactory state, and referring 
to them Sir James Colvile said: “ The right of coparceners to im¬ 
peach an alienation made by one member of the family without the 
authority, express or implied, has of late years been frequently before 
the Courts of India, and it cannot be said that there has been complete 
uniformity of decision respecting it 


1357. In another case decided in the following yeai the same 
high tribunal said: "Their Lordships are not disposed to extend the 
doctrine of the alienability by a coparcener of his undivided share 
without the consent of the co-sharers beyond the decided cases. Tn 
the case of Suraj Hun si Koer v. Shea Pcrshad Singh < ,0 > above referred 
to, they observed: “ There can be little doubt that all such alienations, 
whether voluntary or compulsoiy, are inconsistent with the strict 
theory of a joint and undivided family (governed by the Mitakshan 
law r ), and the law as established in Madras and Bombay, has been 
one of gradual growth, founded upon the equity which a purchaser 
for value has, to be allowed to stand in his vendor’s shoes, and to 


(7) Deen Dyal v. Jugdeep, j C. 198 
(206) P. C. 

(8) Madho Pershad v. Mehrban Singh, 
18 C. 150 P. C. 


(9) Suraj Buusi 
148 (165) P. C. 

(10) 5 C. 148 P- c. 


Shea Pershad, 5 C 


H. C.-43 
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work out his rights by means of a partition. The question, therefore, 
is not so much whether an admitted principle of Hindu Law shall b f * 
carried out to its apparently logical consequences, as what are the 
limits of an exceptional doctrine established by modern jurispru¬ 
dence.”This was a case where the father had bequeathed his undivided 
share by will which according to the view of the Madras Court could 
not be upheld, since at the time of death the right of survivorship 
is in conflict with the right by devise; and the title by survivorship, 
being the prior title, takes precedence to the exclusion of that by 
devise.( ,;!) 

The recognition of the coparcener’s right to alienate his share for 
value without the consent of his coparceners, is thus a right which finds 
no support in the texts Strictly speaking, as remarked by the Privy 
Council, it is inconsistent with the law of coparcenary. 

1358. Tn I’engal the alienation of such right was, however, recog¬ 
nized from earl\ times. Hut as regards the other provinces the Courts 
were divided^ some holding the alienation valid if made for value, 
while others adhering to the orthodox view that coparcenary right was 
in any case incapable of transfer. The former view was forced on 
the Court by the equity in favour of the purchaser for value without 
notice. Such purchaser received an added strength to his claim by 
reason of his being a purchaser at a Court sale held in execution of a 
dectee against the joint family. 

1359. It was agreed, and it is the law', that the manager has the 
power to transfer the joint family property for legal necessity. Hut if 
suppose such necessity was only partial or such as bound only the 
immediate party to the contract, then justice requires that the innocent 
transferee should be protected, and the only means of protecting him 
was to sell the manager’s own share in the coparcenary property. 
Again, a coparcener might commit a tort in which case he could not 
escape his liability to pay damages. In that ease the party wronged 
is entitled to bring his coparcenary interest to sale which could not 
be refused/’Ibis was then the thin end of the wedge. The right 
was at first conceded to the auction purchaser, then to all purchasers 
and lasth extended to all transferees for value. 

136th lint this last development has not inllueneed the Courts in 
Caleutla (,5 > and Allahabad/ 1 ' 0 which have resisted all efforts to extend 
the power of transfer bc\ond a compulsory sale in execution of a 
decree against a coparcener. And as the Privy Council do not favour 
any extension ol tin- right ol transfer of his undivided interest by a 

(it) Lakthnian \ Km mu hand,a, 5 It 
4^ ((u) 1’ ( 

(u) PaMider v I’enkateth. io it II 
c K- Ijy; (Maryam \ Kami, n ]», ]| 

(. K 7(1, Filin \ Yenumannna, 8 M. |j 
C K 6; Gorooui v SaramsMini y, tl> 
j). aniiioved in /.alino,1 v. Kannhaudia 
5 It. 4* ((,A (\ t) I* ( 

(r.t) -S<v ( oleliioke’s note on Kauia- 
simmy v So tluii hello, 2 Sir N. 1 71, 

Viratwam, v Ayyaswatm, 1 At H. C. K 


47' (474) V N. 

(i|) Ptrat;caini v. ./vvnvnwi/i, 1 \| H 
« K 471 

(15) Siuhihorl Prasad \ Foolhash 
hair. 4 It I. K (At) 15 ; 12 W. U. 
4-17 ; Mahahir Person v. Ramvad Singh; 
y It. 1 .. K. ijn; 20 VV. K ioi; Chander 
C oomer \ 11 urban < Sahai, 1(1 ('. 137 

(16) Kali .Shankar v. Natoab Singh, 31 
A. 507; Halt/obnul Pits v. N(train Lai, is 
A 3.18 (35O 1 *. C 
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a coparcener beyond the decided cases, there is no prospect of anv 
further development of law in the direction of alienability: 

1361. Present Law.— The present state of the law is then as 
follows:— 

Roth in Rombay, Madras and the Central Provinces, a coparcener is 
entitled to sell, mortgage or otherwise alienate for valuable consideration 
his share in the undivided family estate, whether moveable or immoveable, 
without the assent of his coparceners. It is also settled law there that 
a share in the undivided estate of a Hindu family may be taken in exe¬ 
cution under a judgment against the coparcener to whom Mich share 
belongs at the suit of his personal creditor/ 17 ' 

Rut since such transfers are only allowed for valuable considera¬ 
tion, it will be for the Court to consider in each case whether the con¬ 
sideration is real or illusory. If it is the latter, the Court may beat the 
transfer as invalid. In the provinces in which a coparcener may alien his 
right for value, his contract to alien it is specifically enforceable. It was 
so held in a case where two of three mortgagors had agreed to sell their 
interest to the mortgagee, whereupon the third sued for redemption of 
the whole; but the Court allowed hirn redemption of no more than his 
third share/' 8 ' 

Under the Bengal system a coparcener being absolutely free to 
alien his share for value or without: the question of consideration does 
not arise. 

In the Mitakshara territory other than those mentioned, since a direct 
transfer is not legal, the only right which the purchaser possesses, is 
equitable and the Court will mould the remedy according to his equity/ 19 ' 

1362. Involuntary Transfer. —These variations only refer to volun¬ 
tary alienations. They have no application to an involuntary transfer 
which stands on higher ground, and is governed by a different set of 
rules. So the Privy Council said: “Rut however nice the distinc¬ 
tion between the rights of a purchaser under a voluntary conveyance 
and those of a purchaser under an execution sale may be, it is clear 
that a distinction may, and in some cases does exist between them. It 
is sufficient to instance the, seizure and sale of a share in a trading 
partnership at the suit of a separate creditor of one of the partners. 
The partner could not himself have sold his share so as to introduce 
a stranger into the firm without the consent of his coparceners, but 
the purchaser at the execution sale acquires the interest sold with the 
right to have the partnership accounts taken in order to ascertain and 
realize its value. It seems to their Lordships that the same principle 
may and ought to be applied to shares in a joint and undivided Hindu 
estate, and that it might be so applied without unduly interfering with 
the peculiar status and rights of the coparceners in such an estate, if 
the rights of the purchaser at the execution sale be limited to that of 
compelling the partition, which his debtor might have compelled, had 


(17) Tukaram v Rantchandra, b B If. 
C. R. (A. C.) 247; Vantdev v Venkatesh, 
10 B If. C R. mo; Fakirapa v. Champa, 
ih., p. 162 F. B.; Pandit v. Coma, 44 B. 
472; Phan v Pud ha, 50 B 204. 


(18) S. 27, HI (2) tn Cl. (c) ; Specific 
Relief Act; Ramappa v Yellappa, 52 B 

*%) A mar Daval v liar Prasad, 5 
Pat h )■ 605. 58 I C. 72 
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he been so minded, before the alienation of his share took place. 

In other words, a coparcenary interest may be attached and sold in 
execution of a decree against the coparcener and the purchaser there¬ 
upon acquires the same right to enforce a partition as his vendor had 
in the joint property. Hut this he can only do during the lifetime of 
the judgment-debtor, (sn) unless he died after the attachment,or was 
the father, in which case the pious obligation of the sons to pay their 
father’s debt will entitle the purchaser to work out the rights which 
he has acquired by means of a partition.But in any other case 
the purchaser will on the death of his vendor, lose the property and 
his money too/ 23 > 

1363. The question whether such purchaser takes subject to any prior 
incumbrance created by the debtor depends upon the personal law of the 
debtor. In Bengal, Bombay, Madras and the Central Provinces where 
a coparcenary interest may be mortgaged, the purchaser would be naturally 
bound whether he had or had no notice of the incumbrance, which being 
valid, creates a right in ran enforceable against all subsequent transferees 
But in the other Mitakshara country since such mortgages are invalid, it 
follows that they create no charge which can have priority over purchases 
at execution sales made hnna fide and without notice of it/ 2 -' 5 

In such a case the mortgagee’s remedy is to obtain a decree upon his 
mortgage and «o attach the interest in execution of his decree. Of course, 
in such cases the mortgagee will only rank ns an attaching creditor hut 
that is a contingency which he should have been prepared for when he took 
the mortgage < 2 s) Again, in a voluntary sale, the purchaser can insist 
upon the separation of his vendor’s share so as to give him the property 
he had purchased, and if this is not effected, he may seize his other pro 
perty on the principle of substituted security now embodied in S. 43 of 
the Transfer of Property Act or obtain compensation< t) ; but in an involun¬ 
tary sale, though he can insist upon the first, it is his only remedy; and if it 
is not possible to allot to him the property he had purchased, then he has 
no remedy against the judgment-debtor for either substituted property or 
compensation; because in a Court sale there is no warranty of title, and 
the condition of sale applicable to such purchases is caveat emptor . fa > 

1364. Valuable Consideration. —The question what constitutes valu¬ 
able consideration must be decided with reference to the general law. Past 
and future services may amount to sufficient consideration/ 35 


(ig) Dcen Dyal v Jug Dee?, 3 C iq8 (23) Madho Pershad v Mehrban 

(209) P C. Singh, 18 C. 157 (163, 164) P. C. 

(20) Dcen Dyal v Jug Dee?, 3 C 198 (24) Balgobind v Narainlal, 15 A 339 

(209) P. C, explained in Sitraj Bunn v P. C. 

Sheo Pershad, 5 C 148 (167) P C (25) Balgobind v. Narainlal, 15 A 339 

(21) Subrao v Mahadevi, 15 Bom I. (351) P. C.; Bhaganmal v. Chandi Singh, 

R. 848, 21 I. C 330: Mttmgappa v Ayya- 140 C 293, 13 I. C. 465. 

doray, 9 M. L T. 06, 9 I. C 286; Thadi (1) Sabapathi v. Thandavaroya, 43 M 

v. Moola 16 M. L. T. 123, 24 I. C 667. In 309 (311) ; Rangayya v Subramania, 40 

Bonivari Lai v. Sheo Sanker, 13 C. W. N. M. 365 F. B,; Man jay a v. Shanmuga, 38 

815, 1 I. C. 670, the death of the co M. 684; Aiyyagari v Aiyyagari, 25 M. 
parcener during the pendency of the suit 690 F. B 

was held to preserve the purchaser’s (2) Sabapathi v. Thandavaroya, 43 M. 
equity. 309. 

(22) Suraj Bunsi v. Sheo Pershad, 3 (3) Kali Shanker v. Nawab Singh, 31 

C. 148 P. C. A. 507. 
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1365. Coparcener’s Contract.— There can he no doubt that in the 
parts where a coparcener is permitted to alien his interest, he is necessarily 
competent to enter into a contract for its alienation which i , capable of 
specific enforcement. < 6 > Even in the Provinces which disallow an 
alienation altogether, it is jxissible for a coparccnai interest to pass, as 
where, acting as manager, he professes to contract tor the family with 
a hona fide alienee without notice, and i« afterwards appears that his 
contract qua manager is not enforceable, in which use the Court w'ould 
order conveyance of the transferor’s interest, even though it could not 
have been separately transferred.^> lint in such cases, the • oparcenary 
interest is transferred, not under the contract, though because ot it, but as 
a matter of equity, that he who makes a representation must make it good 
to the extent lie can. 

As regards the contract^ of other copan eneis, it is clear that those 
who are not disqualified to alien their interest, are equally not disqualified to 
contract for its alienation, but others may pi of ess to transfer or agree 
to. transfer their interest, in which case the question would i>e whether 
they are liable for their breach of contract. A denee for damages, in 
the first instance, followed up by sale of their interest in execution, is 
then one relief possible to the alienee. The circumstances giving the 
obligee the right to recover damages belong to the domain of contracts, 
and cannot he discussed here. 

1366. Cancellation of Alienation. —It is the right of the other co- 

Limitation parceners to sue for a cancellation of an alienation 

made by a coparcener, if it is invalid and prejudicial 
to their coparcenary rights A coparcener born at the tunc of the aliena¬ 
tion as well as one born subsequently to it, are both equally entitled to 
sue to set it aside. But the Court will grant relief subject to the equities of 
the purchaser. Where therefore, the alienation is set aside, the Court 
should order that the propeity should be possessed in defined shares and 
the shares of the transferor should be subject to the lien of the transferee 
for the return of the purchase money, on the ground that the coparcener 
must make his share available for payment of his just dues and fulfilment 
of his obligations.< 6 7 8) But unless the contesting coparcener dots not object 
to the purchaser’s equity being wmked out in his suit (g > he is merely 
entitled to a declaration of his right for the severance of which he must 
institute a suit for general partition (,0) By his purchase he acquires 
merely an equity and no interest in that piupcrly. (,,) He cannot therefore 
obtain even joint possession.Where a member of a joint Mitakshara 


(6) S. 27 (c), III. (2), Specific Relief 
\cl; Bhaywan v Krishuaji, 44 B 067 
(Q71) ; Subha \. Vcnkalrami, 38 M 
1187; Narayana \ Muthiah. 47 M on • 
(Liability uf minors in a trading firm) 

(7) Shama Cltnrnn \ Kumcd 

42 I C. (C.) 478; Kasuri v. Ivamiry, 26 
M. 74: 1 ontra in Baf’/’u v. .'Inna Malai, 
(1023) M 313 

(8) Bamear \ N'/nv Shankar, 1 i ( 
W. N 815, 1 T.r ('. 670; Ram Sundar \ 
Barham Pen. 14 C. \V. N. 552. 2 I C 
986. 

(0) Siibrawanta v Padmanahha, 10 
267; Iburavisa v. Thiruvenkatasaiui, 34 


M .tfx;; 'iubba Gonndan \. Krishnama- 
• hart, 45 M 449 (460) 

(10) Decn Dayal \. Juydee />, 3 C. 198 

P C ; S'wra; Bansi v. Sheafiarsad, s 
148 F. C : Hardi Narain \. Vrdeb Per- 
kadi to 626 (P O explained 111 
S nbba Gonndan \ Krishnanoaekori, 45 
\[ 449 (460, 461); Kaudasamy \ 

Vehyatha. 50 M. 320, explaining Ramn- 
Mimi \. Penkaturania, 46 M. 815, nnitra 
in Sourimutha v Para Sai, 40 M. L J 
679 dissented from. 

(11) Manjaxa \ Shannnuia. 38 M. 68) 

(12) Panda \ Coma. 43 B. 472. 
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family executes a deed of sale in respect of a joint property, his copar¬ 
ceners who were not parties to the deed, would be entitled to maintain 
a suit for recovery of possession within 12 years from the time when the 
alienee took possession of the property. (,3) 

A sale in excess of his share by the father or manager is not void, but 
merely voidable at the instance of the olner coparceners (Section ISC'). 
They are consequently entitled to mesne profits only from the date of the 
repudiation or of their suit for avoiding the transfer.* 1 ^ 

1367. The head of a joint Mitakshara family mortgaged in 1886 
property belonging to the joint family, but neither for legal necessity nor 
to pay an antecedent debt. In 1888 the mortgagor sold the same property 
to a third person. The purchaser remained in possession for more than 
twelve years, when the mortgagees instituted a suit for sale on their 
mortgage. It was held that in view of the fact that the purchaser had 
acquired a title to the property by adverse possession as against all the 
members of the family, it was open to him, notwithstanding that his title 
was originally acquired from the mortgagor alone, to set up as a defence 
the invalidity of the mortgage. 1 '*) 

It is said that the fact that one son has unsuccessfully impeached his 
father’s alienation does not deprive the other sons of their right to question 
it.( ,ft ) Theie can be no res judicata because the sons do not claim under 
one and the same title but under an independent title of their own. Hut 
if the principle that such suits must be regarded as representative suits, 
as held by the Priv} Council in the case of reversioners be held to apply 
equally to coparceners^?^ then it is difficult to see wh> a son’s suit should 
be viewed in any other light. 

123 . Where a co-parcener aliens his right in accordance 
Right of copar- with the provisions of the last section, the 
cener’i alienee. alienee acquires the , following rights, 

namely:— 

(1) Where the alienation is made for legal necessity or 
with the consent of the other co-parceners, the alienee acquires 
the interest conveyed to him; 

(2) Where it is otherwise conveyed for valuable consider¬ 
ation, as provided in Section 122 ( 4 ), the alienee acquires no 
more than a mere personal equity against his alienor which 
he may enforce in the following manner and to the following 
extent, namely:— 

(*) The alienee’s interest is unaffected by any varia¬ 
tion in his alienor’s share by the subsequent birth 
or death of another co-parcener; 

(13) Banwari v. Sheo Shankar, 13 C 

VV. N. 815, 1 I. C. 670. 

(14) Bhugeenath v Narsiugh, 39 A (u 
followed in Sublte Goundou v. Krishna 
maihari, 45 M. 449. 

(15) Muhammed v. Mithu Lai, 33 A 


• 7«3 F. B. 

(16) Bhuf1 Kunzear v. lialbir, 44 A. 
1 iyo (1Q7). 

(17) Venkatanarayana v. Subbamal, 
38 M. 40O I'. C.; followed in Kcshu 
Prasad v. Sheo Per gash, 44 A. 19. 
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00 He may call for a general partition requiring that 
the share alienated to him he allotted, if possible, 
to his alienor and the same transferred to him; 

(iii) lie may obtain a declaration of his right and may 

enforce it by way of specific performance of a 
contract to transfer against his alienor and also 
damages against him, but the right being 
personal can only be enforced against the alienor 
personally, and lapses on his death; 

(iv) The alienee may attach his alienor’s interest in 

execution of his decree obtained against him, and 
the right is enforceable against the survivors in 
case of his alienor’s death, but should the latter 
die before the attachment no cause of action sur¬ 
vives to the alienee against the alienor’s surviving 
co-parceners; 

(i’) The alienee’s equity is not enforceable against a 
bona fide transferee without notice of it. 

Synopsis. 

( 1 ) Analogous Law ( 1368 - ( 13701 . 

1369 ). ( 3 ) Transfer with Consent of 

( 2 ) Effect of Attachment Coparceners ( 1371 ), 

1368. Analogous Law.— This section is supported |>y the 
undernoted cases. (8) The rule here enunciated rests on no text 
of Hindu Law, but on the equitable doctrine that a purchaser 
for value should be allowed to stand in his vendoi’s shoes and work out 


(8) Cl (i).-S. 122 (0. 

Cl. (2).— Dccn Dyal v. Jitgdeep, 3 C. 
198 P. C.; llardi Ndrain v. Ruder Per- 
kash, 10 C. 626 F. C .; Pandurany \ 
Bhaskar, 11 B. II. C. R. 72; Aiyyayart 
v. Aiyyayart, 25 M. O90 F. IS.; Yelama- 
lai v. Srinivasa, 29 M. 294; Stibba v 
Krishnamachari, 45 M. 449 (4O0) ; Jirij- 
lal v. Durya, t L. 144. 

Cl. 2 (1).— Chiuna /Wot v. Kalimuttu, 
35 M. 47 F. B.; Naro Go pal \. Para- 
yauda, 41 B. 347 (354); contra in 

Gurlingapa v. Nandapa, 21 B. 797 (805) 
dissented from. 

Cl. (2) (ii).— Udaram v Rami, 11 

B. H. C. R. 76; Mararrao v Silaram, 23 
B. 184; Shk’murtappa v. V trap pa, 24 B 
128; Ishrappa v. Krishna, 46 B. 925: 
Venkatrama v. Meera, 13 M 275; Palani 
v. Masakoman, 20 M. 243; Maniaya v 
Shammuya, 38 M. 684; Shyant Sunder \. 
Jagarnath, 2 Pal. 925. 

Cl. 2 (iii). — Mahabalya v Tiinuya, 12 
JJ. H. C. R. 138; Babaji v. Vasudev, 1 


B cjb; Kallapa \ Ir'eukatesh, 2 B. (>76; 
Dm/appa v Venkatramanaya, 5 15 495; 
Balaji v Ganesh, 5 B. 499* (503) , Bliau 
v Budha, 50 B. 204; Bhaywan v. 
Krishnaji, 44 15 907 (Contract speci¬ 

fically enforced even on the death of the 
contracting coparcener) 

Cl. 2 (tv).— Deni Dyal v Jui/decp, 3 
C 198 P. C., Sura] Bunsi Karr v. Sheo 
Pershad. 5 1’ 148 P. 1' ; Madho Per- 

slutd v Meherban Singh, 18 t\ 157 (162, 
1(13) P C ; Vdarani Hamm, 11 li H 
C. R. 76; Pithal Das \. Aland Kishore 
23 A. 10O; Tagirchand v Sant Lai, 18 A 
1 (Attachment before judgment indi¬ 
ces) ; Sankaralinyn v. Official Receiver, 
49 M L. J 616; (192(1) M 72, contra 
Stihrao v. Mahader 1 38 15. 105; Lax man 
v. Vinayak, 40 15. 329; Suiidarlal v 
Raqhunaiidaii. 3 Pal 230 (unless the 
debtor was the father, grandfather or 
the great-grand father) 

Cl 2 (r) —S. 40, Transfer of Pro¬ 
perty Act 
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his rights by a partition ( ") Strictly speaking, such alienation is inconsis¬ 
tent with the strict theory ol copartnership, though the obvious equity 
in favour of the transferee for value has relaxed the rule and established 
an exceptional doctrine. Clause 2 of the section only extends to the Pro¬ 
vinces of Bengal, Bombay, Madras, the Central Provinces and Berar where 
a coparcener is held entitled to alien his undivided coparcenary interest 
for value without legal necessity or the consent of his coparceners/ 1 ”) hi 
that case the only right acquired by the alienee is the right of his alienor 
to enforce a general partition in which the interest alienated to him should 
be separated and if possible allotted to his alienor and thence to him/ 1 ') 
the interest which is purchased is not the share at that time in the property, 
but it is the right which the alienor would have to a partition, and what 
would come to him upon partition being made/'-') “ The law as estab¬ 

lished in Madras and Bombay has been one of gradual growth, founded 
upon the equity which a purchaser for value has to be allowed to stand 
in his vendor’s shoes, and to work out his rights by means of a parti¬ 
tion This right is however determined by the death of the alienor 

before partition/ 1 *) and the quantum of interest transferred is taken as 
that of the alienor at the date of the assignment/'^) but nevertheless the 
right the alienee possesses is not a specific right but is in the nature of an 
equity which can only be enforced on a geneial partition which the alienee 
is entitled to sue for ' 10 So fai as the alienor is concerned, 
he does not, before partition, cease to lie a member of the 
co-paiceiieiship (, ‘) but continues to retain all the rights which 
attach to his membership including the right to the varia¬ 
tion of lus share l>_\ the birth or death of another member. It has been so 
held in 1 !omba\, but in Madras Ins share is held to be fixed and is not liable 
to such variation (,8) But it is even there conceded that the purchaser 
has a mere equity and does not acquire any right in ran thereby becoming 
a tenant-iii-comnion with the other members and so acquires a right to joint 
possession/ 1 ") or to am mesne profits in respect of his share for the period 


(y) Dceudyal v J tty deep Narain, 3 
iy8 P. C, followed 111 Jlardi Narain \ 
Ruder Per kadi, 10 C 626 (636) P. C.; 
Maharaja of Pobbili v. Vcnkataraman- 
julu, 39 M 2(>5 (268) 

(10) Lakshmau \ Ramclmitdra, 5 1) 
48 (62) P. c. 

(11) Dcen Dyal v. Juydeep Narain, 3 
t 198 P r 

(12) llardi Narain v. Ruder Perkash, 
IO C ()2f) P C 

(13) Sura] Pitnsi Koer v Shea rersad 
Singh, 5 C 148 (lOC, 167) P. C. 

(14) lh., pp 1(37, 1G8; Madho Parshad 
v. Mehrban Sing, 18 C. 157 

(15) Pandurang v Bhaskar, 11 B. H 
C. R 72; Naro v. Paragauda, 41 B. 347 
(354) ! Aiyyayari v. Aiyyaqari, 25 M. 690 
F B.; Vcluntalai v Srinivasa, 29 M 
294; Chinnu v Kalimuthu, 35 M. 47 F 
B. 

( 16) Garlingapa \ Nandapa. 21 1! 

797; Naro v Paragowda, 41 11 347. 

Hanmandas v Valabhdas, 43 B 17; 
Gonjakarta v. Nobinihuiulra, 20 C. \V. 


S. («75. 3<J I. C. -*94. 

(17) Manjaya \. Shammuqa, 38 XI 
(<84 (692) ; followed in Maharaja of 
hobbili v Penkataraman julu, 39 M 
265 (2G8); Penkatarao \ Tulija Ram 
Rao, (1917) 3 M W. N. 30, 34 k C 
794- 

(18) Iburamsa v. 7 liernrenkatasann, 

34 M. (274) ; Chimin Pillai v Kalnnutlm, 

35 M. 47 ( contra in Ranyasami v. 

Krishnayyan, 14 AT. 408) ; followed in 
Manjaya v Shanmuya, 38 XI. 684 ((392); 
Maharaja of Pobbili v. Penkataraman- 
juln, 39 M 265 (268) ; dissenting from 
Aiyyayart v Aiyyayari, 25 M. 690 
(698); Chinnu v Kalimuthu 35 XI. 47; 
Suhba Rao \ Anantlianarayana, 23 XI. 
L. J. (14, as obiter ditto 

(19) Pandu v Coma, 43 B. 472; Kota 
Palahhadra v Phetra Doss, 31 XI. L. J 
-275, 37 T (' 168; Audimula v. Alamc- 
Itnnmal, ( lOifi) 2 XI W N 115, 36 I. 
C 365; Gttrlingappa v. Nandapa, 21 B. 
797 (802); Naro v. Parayauda, 41 B. 347 
(354)- 
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between the date of his purchase and the date of his suit for partition (ao ' 
If the alienee has been put in possession of any specific property, it is op-n to 
the other members to eject him/-”) if necessary, though the Court is not 
hound to turn him out if, while decreeing joint possession or otherwise, the 
right of the other coparceners can l»e safeguarded/--*) So tt may order 
that the property should be possessed in defined share-, and the share of 
the transferor should he subject to the lien of the transferee for the 
return of the purchase-money, on the ground that the co-paiccner must 
make his share available for payment of his just dues and in fulfilment 
of his obligation. 

1369. It should not make an unconditional decree for the purchaser's 
ejectment/-*)) Hut if the alienor dies before the alienee's suit on ins equity, 
he loses his remedy since iiis share passes by survivorship to the other 
co-sharers*-’-*); and no suit for specific performance of a contract entered 
into by one deceased member can he enforced against the surviving mem- 
bers/*’ s ) Since the purchaser is only entitled to an equity, it has been 
held that no suit will lie against the vendor for specific performance of his 
contract of sale of his undivided co-parcenary interest*'); hut if his interest 
is severed and it will suffice to fulfil the contract, and specific performance 
might he decreed against him to enable him to make good his contract' J) 
If this is not possible the purchaser would nevertheless he entitled to 
recover damages for the breach of contract/- 1 ) which is his only relief if, 
for any reason, he fails to obtain the specific item of property sold to him 
and which the Court is unable to allot to his alienor/’) In order to pre¬ 
serve his right the alienee is entitled to sue for a declaratory decree/s) 
Hut if it is possible to work out the alienee’s equity in the co-parcener’s 
suit to set aside his alienation, the Court will not drive the alienee to 
another suit. So where the plaintiff, the sole surviving coparcener, sued 
for setting aside an alienation made by another and it appeared that the 
quantum of alienation was less than the alienor’s share in the family 
property at the time of the alienation, the Court dismissed the suit, hold¬ 
ing the alienee entitled to retain the property sold to him **•) 


(20) Maliara/a of Hobbili \ Vcnkata- 
nnnanjulu, 3Q M. 265; following Afan- 
l<iya v Shaininuya, 38 M 648 (692) 

(21) Ri1 jar a 111 v Lin Innun. 8 \V K 
15; Rainkishon• v. Jamarayan, 40 (' 
966 (080) 1*. ('., explained in Maharaja 
of Hobbili v. Venkataramanjnlu, 39 M 
>(/i (2b9); Hamoari Lai v Shoo Shan¬ 
kar, 13 C. \V. N ; Bhau v. Bud ha, 50 B. 
204 (210). 

(22) Hhan v. Hudha, 30 H 204 (209. 
210). 

(23) Ramvari Lai v Sheo Shankar. 
13 C W. N 815, 1 1 . C 670 (674); 
Isivardhari v Nariiiu/h, I C ((' ) 
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(24) Madho Prasad \ Mclirh.ni Siuyh, 

18 C. 157 H. Jay a mil ha \ Sliania 

Pandcx, 18 1 (' ((') 819: Hainoari Lai 
v. SIn-o Shankar. 13 (\ W N 813. 1 
J (170 ((17ft) (where coparcener dies 
after the purchaser’s suit, the purchaser’s 
equity stands good) ; Jioala Prasad v. 


I’dai Nath, (1917) l’at. 27, 37 1 (’ 184. 

(23) In No,lw! X K.illor Alt. 3 M 
1 - W 435 . 33 I C fi«X>, u was eoncedcd 
thal specific relief would only he given 
if the contract was found lieeessaiv or 
beneficial. 

(0 Janki Nath \ Jamim hanta, 22 
1 C ((') (>12. 

(2) Shaina Charon \ Kuuiad Dasi, 
27 C L. J. in 1, 42 I (' 378; Surja 
Prasad v ka, Mohini. 13 C W N 2ki, 
4 I (’ 92; Mohunt Raw \ Harbau Poo, 
14 C. \V N 592, 2 1 C 986 

(l) Abdul Rahman v Gadunanda-i, 
18 r L. J. 344, 21 I C 528, Ga,ihu 
Natulan Sinyh v Abdul Rahman, r 5 C. 
W N 93 Hi *' K0-» 

(4) Phada Sahib \ Mahami'd Sultan, 
44 M. 167. 

(O Kola Balabadra \ hhrtra Doss, 
16 M L. T 229. 25 I C 4 <>' O. A. 

(6) Ramaswamt \. Ccnkatarama, 46 

M. 815. 
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In the alienee’s suit for partition, the Court is not bound, nor is it 
indeed entitled to force a general partition. All it has to do is to carve 
out the share of the alienee,*-' 3 ) unless a general partition is desired and 
asked for by all concerned*-’ 4 ); but so far as the alienee is concerned, he is 
bound to apply for the separation of his share, if necessary by a general 
partition/**) 

1370. Effect of Attachment.—As to the effect of an attachment 
Clause (iv) before and after a decree, it has been held that, if 

aute liv). the attachment was made before judgment, 

followed up b_v a decree in the coparcener's lifetime, it is a question 
whether, on the subsequent death of the judgment-debtor, his interest 
would pass to the survivors. According to the Bombay and Patna 
Courts it does/') but according to the Madras Court it does not, the 
reason given being that an attachment before judgment serves the 
purpose of an attachment in execution of the decree, since no fresh 
attachment is then necessary/-') It is submilted that the latter view 
is sound, since all that the law requires is that the share should have 
been attached, which gives the decree-holder a right to prosecute his 
remedy against the properly attached. 


1371. Transfer with Consent of Co-parceners.—Noth according to 
CUu e (n the as as l )ri ‘ CC( l L ‘ nts > * s open to any eo- 

*“** ' '■ parcener subject to the Mitakshara restriction, to 

alien, though not to devise, his share with the consent of the other co¬ 
parceners/*) The restriction only applies to a transfer without consent* 4 ) 
and without legal necessity or lienefit to the family/*) But even with con¬ 
sent, it is not open to one coparcener to will away his share, the reason 
being that “at the moment of death, the right of survivorship (of other 
copercener) is at conflict with the right by devise. Then the title by sur¬ 
vivorship, being the prior title, lakes precedence to the exclusion of that 
by devise.”* 6 ) Of course, no body of coparceners can, at any time, barter 
away the right of their successors. 

Since a member of a joint family cannot validly mortgage his un¬ 
divided share in ancestral property held in coparcenary on his own private 
account without the consent of his coparceners, it follows that a mortgage 
by a father of joint fnniilj property not made to satisfy an antecedent debt 
or one for legal necessity or benefit of the family, is not binding even as 


(24) Murarrao v Sitaram, 2? R. 184 
(•*<7). 

(23) Shrcmurteppa \. I’irappa, 2\ R 
128 (130). 

(25) Vdurum v. Kami. 11 R It C K. 
7O; Shivmurtcppa v Vtrappa, 24 R. 128 
(135). 

(1) Sttbrao \ Mahadcvt, 38 R 105; 
Lax man v. Vinayak, 40 R. 32c); Sumiarial 
v. Raghunahdan, 3 Pat. 250 (25G) (case 
obiter, as Court found that there was no 
attachment; still relied on Or. XXXIV, 
R. 10, Civil Procedure Code). 

(2) Or. XXXIV, K 1. Civil Piocedtire 
Code; Rather Krishna \. Lakshntana, 4 
M. 302 (307); Muthusami v. Chunnam- 
inal, 26 M. L. J. 517. 24 I- C. (M.) 320; 


7 hath Rtnnainurlhi v Moola Kamial, 24 
I 0. (\f.) f/17; S ankaralinga v. Official 
Receiver, 40 M. T, J. fu6, ‘92 ]. r. 594, 
(1924) M 72; cf. Raj Chundcr v. Isser 
thunder. (1865) Rotirke (O. C) 139, 
followed 111 Ganu Singh v. Jangi Lai. 2() 
r - 531 < 535 ). 

(.0 Madho l'ershad v. Mehrban Singh, 
18 C 157 P. C ; Bhikhahbai v. Purshot- 
tam. 50 B. 558 (566). 

(4) Nalrsa v Rathai, 19 Al. L. J. 62 
4 I. C. 1104. 

(■>) Sundarlal v Brijlal, 35 A 545; 
J'hakur Pin \. Seella Sahai, 12 A. J. 


(6) Villa Batten v Yan-Sinamma, 8 
M. H. C. R. 6. 
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to his share in the ancestral property comprised in it, and no decree can be 
passed for the sale of his share under die mortgage/*) The only course 
open to the mortgage is, of course, to sue for the mortgage money and 
then to attach the property in execution. 

124 . (1) The normal state of a Hindu 1 amity is one of 

Normal .tat. of jointness in mess and estate. 

Hindu family. (2) As such> it inay bc presumed that— 

(a) such family continues to remain joint until the con¬ 

trary is shown; 

(b ) where any property is shown to have been once 

joint family property, it remains joint until the 
contrary is shown; 

(c) all property acquired by or in the possession of a 

joint member is joint property; 

(tl) where there is a nucleus from which property may 
be acquired, any property acquired with its aid 
by a member is joint property: 

(3) Provided that no presumption refeired to in the last 
clause shall be made where it is admitted or proved that there 
has been separation from the joint family. 

Explanation. —The presumption arising under this section 
may extend to the property standing in the name of the female 
members of a joint family in the circumstances stated in the 
next section. 


Synopsis. 


( 1 ) Analogous Law ( 1372 - 

1374 ). 

( 2 ) Presumption of Union 

( 1375 - 1377 ). 

( 3 ) Mutation and Purchase in 

Separate Names ( 1378 ). 

( 4 ) Separation in Residence and 

Mess ( 1379 - 1380 ). 

( 5 ) Separate Possession ( 1381 - 

1382 ). 

(6) Presumption of Continuant e 

of Joint Status ( 1383 - 
1385 ). 


( 7 ) A o Presumption Where 

Separation . Idmitted 
( 1386 ). 

(8) Presumption of Acquisitions 

Peing Joint Family Pro¬ 
perty ( 1387 - 1389 ). 

( 9 ) Presumption of Joint ness 

and Joint Estate ( 1390 - 
1392 ). 

( 10 ) Presumption Applicable 

Only to Normal Family 
( 1393 ). 

( 11 ) Possession of Female Mem¬ 

bers ( 1395 ). 


1372. Analogous Law.—This section states two propositions: (*) 
that the normal state of a Hindu family is one of jointness, and («) 
that, consequently, all property possessed by it is presumably joint. Both 


(7) Juggurnath v. Doobo, 14 W. R. 80. 
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those propositions are based upon the concensus of authorities/') They 
are both merely rules of evidence creating merely as they do presumptions 
of jointness in mess and estate which may be rebutted by any one asser¬ 
ting the contrary. This presumption applies to every Hindu family whether 
subject to the Mitakshara or the Dayabhag school. 

1373. It has already been seen that the unit of a Hindu society is 
a family, and that term, however elastic and at times misleading though 
it be, has become a definite concept which enters largely into the discus¬ 
sion of all legal questions relating to property' and status. It has already 
been the subject of a previous discussion Taking the term “ family ” 
in its narrower sense, there can be no doubt that its normal state of 
existence is one of jointness in mess, worship and estate/*) The family 
being thus in every respect joint, all that appertains to it is [>rima facie held 
in common. This being the rule it gives rise to several presumptions which 
are. however, all reducible to the two main piesumptions set out in Clauses 
( 2 ) and ( 3 ). 

1374. The third presumption is a (nullified one and does not neces¬ 
sarily llow from the very jointucss of the family, since a family may be 
joint and yet it may jsissess no propci tv of its own Hut if it possesses 
any joint nroperty the law presumes that all acquisitions made with its 
aid are also mint pnq>erty/' ,> and the burden of proving that any portion 
of that property is separate or self-acquired is on the person who alleges 
it. (l,,) Clause ( 1 } is taken from a judgment of the Privy Council which 
has since been affirmed in several cases. Delivering the opinion of their 
Lordships, Lord C'helmsfotd said: “The uoinial stale ol" every Hindu 
family is joint Presumably every such family is joint m food, worship 
and estate. In the absence of proof of division, such is the legal presump- 

(7) Rr.oun Pc run! \ Radha, 4 '1 1 I'araak, hander \ Jodethar, 19 W R. 

137 (16Hy ; A'i iruifiinly \ Vcnyama, t 17a; Babnlal \ 'luma. 22 \\ R. nO; 
M I A IO (92) , t hccllui \. Mihcca / ah. Bhuyohally \ Poinun, 24 W R ,105; 
rr M 1 A 3O9; Kn/laina \ Ra/oh 1 ,] Shu thee Mohan \ Ankih handci, 25 \V 

Sivayanya, 0 jf I A 530; Neelkt>m \ k 232; Cane \. Kane. 4 B If C R. 

llcrr Chunker, 12 M I A 523 (540), (\) 1(19, Man, ha v Xarolamdat, fi B. 

Pril Koer \ Maliadco, 22 (.' 85 (89) II (\ K ( \. ( ) 1; Casutmbhoy v. 
1 ’ t' ; Bilath K on tear v. Bhaioui'ft, Ahmadbhuy, 1 2 H. 280 ( 309) ; Parbully 
(18(14) \Y R 1; /'ran,mill v. K as hit tat h, \ Sndabnl. 2 Hay 31(1, X it 11 dram v. 
(1X64) \\ R 1 (/), Beer Xarain v. Teen- Chotoo, 1 Agra 255 
( merta, 1 \\ R. 31O: Neeimoney v. (8) Nil Kttlu v "Beer, hander, 1 2 \t. 

(Ian, /« Xarain, 1 \\ R 3.(4; Muonye v T A 538 (540). 

I.oman, 2 \\ R 2X8; Btssumbhur v (0) Penonalh v Harry Xarain, 12 B 

Suorodhuny, 3 W R 21; Biproperthad L R 349; Gubind thunder \. Doanja 
\ Kcnadeyt c. 5 \\ R 32, Bhiirin, hand Pertaud, 14 B L. R 337 
\ Raimohi\hcc, 5 \V R 145, I re-lot halt (10) Phurm J)a\ \ Shama S'onndri, 0 

v. Rai Kithen, 5 \\ R 214. J.uklnin \ M. I. A. 229; Gopce Krisl Gaiigii 

Modheemookhee, 5 \\ R. 278, .Srcciialli Per tad (1 M. I A 53; Narayunt v \ 
v. Mnnmohutt. r> \\ K 3s, Sematan \ I’enkama, 9 M I A 66; Prankitltea v. 
Goar Behan, 7 \\ R 440, Rodham \ Moolhooratnohan, 10 M 1 A. 53, Deo 
Phoolkoomaree, 10 W K. 28. Gmindnalh Xarain \. At/yau Ram, u C. \V N 
v Go rind Chnnder 10 W K 30,, 533. 101 I C 'j 4 (>, (i«,2 7 ) P C. 52 •’<»« 

Dlmrao v (.mill of II tijrfs. 11 A U (hunt \ Joy Xarain, 8 \V R 226; l.aVa 

A onjbeharec \ Gyadeen. 11 \\ K S'recdliur v Lalla Madho Perthad. 8 \V 

361; Parrrelal v Bukhureelal, 12 \V. R R. 204: Prankitto \. Phan ecru tec 20 \V 

124; Bri/nalh v Snyopal, 12 \V. R. 2(18, R i S 8; Ram Ghiilam \ Ram Bchari, 18 

Shib Pershad \ Ganyanwaee. 1(1 W. R \ 00; Ga/ender v S'ardar Singh, 18 A. 

201; lader'omar v. Doalal. 18 V\ R. 258; 176. 

Probo v. Taracliand, 18 W. U. 4591 
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tion; but the members of the family may sever in all or any of these 
three things.”*"* This rule was first stated by the Pandits to Sir Thomas 
Strange in 1807, and he re-stated it as follows: “With respect to 
the proof of disputed partition, though the law favours separation by which 
religious rremonies are multiplied, it presumes joint tenancy as the primary 
state of even Hindu family ; and this especially amongst brothers, ft 
being most natural for such to dwell together in uniti 

1375. Presumption of Union. —Assuming however, that a family 

Clause <n is ,, ' >r,nal and * that as such, it i.s pre- 

v sumably joint, it does not thence follow 

that it has joint properly since there is no presumption that every 
joint family necessarily possesses joint piojmty. Conseqm nth, unless 
the nucleus of family projierly is admitted or proved, the burden of proof 
of the existence of joint propem lies on the claimant. The presumption 
in favour of the joint family does not obtain ;n the case of all property, 
and it is for the claimant to prove the property to be mint If, in anv 
case, the plaintiff alleges that any projierty is joint property, it is for 
him to prove it, which lie may do either by direct evidence pioving that 
fact, or by the indirect evidence of establishing a nucleus and by the 
application of the rule of Hindu Law that whatever has been acquired with 
the help of the nucleus becomes impressed with its own character.*' '* 
The question of jointness is not necessarily a question of fact, but may 
become a question of law if it has to be inferred from the proved facts 
of the case.*' 1 * 

The question arises what must be the value of the nucleus necessary 
to constitute all acquisitions, made by its aid, joint property. This subject 
will have to be presently considered 

1376. The first clause states a rule expressed to apply only to a family- 
living in a normal state, and one which is joint in all the three respects 
mentioned therein; that is to say, given a Hindu family of which nothing 
is known, then law will make the presumption stated in this clause. Hut 
such families do not give trouble in practice The families that do are 
those which are not normal in the sense that they have severed in one oi* 
two of the three essentials of a normal union. For instance, they may have 
separated in mess or both in mess and worship and the question may then 
arise how far the presumption is then to prevail It may he that the 
fortunes of the w-holc case depend upon the application of the presump¬ 
tion. The evidence on cither side may be negligible or evenly balanced— 
upon what solid foundation .s the Court then to rest its decision? Tf it 


(u) Neelikiito v Beerchunder, 1 2 M. 
I. A. 5 22 (540). To the same etfect, 
Naragnuty v Vengamma, 9 M T A. 66; 
Dhurm Dai v Shama Soondn, 3 M. 1 
A. 229 

(12) 2 Str. It. L. p. 347. Dhunook- 
dharee v Gun put Lall, 3 if I A. 229; 
Neelkisto v. Beer Chunder, 12 \f. I. A. 
523 (540) ; Radhiko v. Dharma, 3 B. L. 
R. (A. C.) i2r; Koonj Beharee v 

Khetur Nath, 8 W 1 R. 270; l'aruck 
Chunder v. Jodeshur, n B. L. K. 103 


overruling contra S/nr Gulam v Ba/am 
Singh, 1 B L R (A. C.) 164 and dis¬ 
senting from Khihit Chunder v rio.mj 
Lall, 11 B T. R 194; Sosbheddti’ v 
Boolaratn, W R (S N.) 57; Dhunook- 
dharee v. Ganpattal, 11 B. R. 201 

(13) Trailokvanath v. Chmtamony, 30 
C. W N 588, 65 I. C 4^6. (10^6) C 813 

(14) Amrit Rao v. Mukund Rao, 53 I. 
C 866 P. ('.; followed in Sahal Singh \. 
Salik Ram, 44 A 602. 
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can he sure that notwithstanding severance in mess and worship, there 
still exists a presumption, then it will have something to go upon. But 
there may he other facts equally destructive of that presumption. As point¬ 
ed out hy Sir Thomas Strange in a passage before cited, and followed by 
Nanabhai Haridas, J., in a considered judgment/ 10 ) the strength of the 
presumption varies with the relationship of the parties concerned. The 
presumption that arises in favour of the brothers living in a state of union 
is very different to the presumption in favour of the union of cousins, 
and still less in favour of more distant relations. Then again it cannot 
he forgotten that the presumption of union as a whole is getting daily 
weaker hy the very condition of modern society. As Carnduff, J., rightly 
observed in a passage already' cited: “ Jointness is, T imagine, becoming 
almost daily less and less the rule, and the presumption under consideration 
is. amid the changing conditions, and in response to the natural demands 
of a progressive society steadily- losing strength, in the sense that it is more 
and more rebutted as time advances. It niav well be that it will disappear 
altogether some day, perhaps at no distant date.”*") 

1377. ‘In considering then the value of such presumption, several facts 
are material, while on the other hand many facts are regarded as equally 
immaterial. So, for instance, w'here one party alleged jointness, and another 
separation, the fact that one member possesses a larger share of the family 
property than others, and the fact that such property has not been shown 
to be self-acquired, would be a material fact in supporting the case of 
union/’*') So on the other hand, the fact that members have for a consi¬ 
derable time possessed and enjoyed separate jxirtions of the family property 
in equal shares would suppoit the case of separation 


1378. Immaterial Facts.— For instance mutation of names by a 
person in favour of another does not amount to re- 
e fi ^“ tat . , ° n linquishmcnt of the property by one in favour of the 

Names. ' n eparate other, nor can it be used as evidence of disruption 
of the joint family/**) Of course, if such mutation 
is accompanied by any statements supporting the relinquishment, then they 
would be relevant as admissions from which relinquishment or even sever¬ 
ance may be inferred. So again, the fact that the settlement was made with 
one member of the family would not negative the rights of other members 
to a participation in the property v> settled; nor is it necessary for such 
other members, if living m commensalily with the former as joint proprie¬ 
tors to prove that thev actually' contributed money towards the acquisition 
of the property (’<) Where commensalitv is admitted the mere use of fine 
tain property was purchased in the name ol a single member would be 
brother’s name in docmmnls relating to the property raises no counter- 
presumption of exclusive ownership in his favour/"*) nor is his separate 


(in' Moro v Gaii<'\h, in P. II (’ R 
444 (4^)- 

(ri) Gaiif<at v Ilahiial uiitl. iH C T, I 
54# (540. 55o) 

(12) Kuvaloii v S'/n.-fl, (1X8X) It P 
J. 86. 

(i.O Cherta v Miln'cn hall, it M I. 
A. 360 (380, 38 r); Rhagwani Kuinvar v. 
Mohan Singh, 23 A T. T. 5 H 0 1*. C HR 
I. C. 385. Jussondah v. Ajoodhh, 2 I. 1 
(N. S.) 261; Shibosoondery v. Rakhal 


Doss. 1 W R. 38; Mun Mohinrc v. 
Soodantoncc, 3 W R. 31, liihnb Koou- 
wiir v lihavaiiri', (i860 \V R. 1; Sri- 
cband v Suraikuar, ■) T ('.1 g>. 

(14) Ffurosnniidurer v Doorqa Doss, 
16 \V R. 215. 

(15) Kishen Komnhiiu/h v. Janokec, 
23 W. R. (F I)) 31; Derla Singh v. 
Troofancc, 1 W It 307; Copal v. Inv¬ 
alid, (ioiq) P. \V R. 30, 40 T. C. 1007 



S. 124.] 


the joint family 


687 


possession any evidence of separate acquisition unless such separate posses¬ 
sion can prove consent of the other sharers to his keeping a separate ac- 
count.<‘ 0) So again where other facts prove jointiuss, the fact that cet- 
insufficient to rehut it, since it will lie preHimcd that it was purchased 
with money derived from joint funds/'?) 

1379. So again the mere circumstance that one ( several brothers 
m Separate Reel- «*cupted -'i separate dwelling house would not of it- 

dence. self re,)ut lhc presumption oi jointness/' 8 ' But 

that it may have that tffeu was conceded by the 
Privy Council in a case in which it was said: “The cesser of commen- 
sality is only material to the determination of the issues m the cause, 
in so far as it removes or qualities the presumptions winch the 
Hindu Law- might otherwise raise, that an acquisition made in the name of 
an individual son of the family was made In the head of the family and 
as part of the family estate.”t ,0 > Their Lordships then considered that 
fact along with others and considered then cumulative effect upon the case 
Cesser of commensality is then an element which may properly be con 
aiaered in determining the question whether there has been a" partition 
of joint family property, though it is not conclusive f -'° 

1380. Of course, of all the three facts of jointness, namely jointness, 

in mess, residence and estate, it often happens that 
(3) Separation in parties usually commence their separation by taking 
Mess and Residence. up separate residence. This is necessarily accom¬ 
panied by separation in mess. The question 
then arises what is the effect of such separation upon the normal 
presumption in favour of jointness Does it neutralize it so far as to leave 
the party alleging a jointness thereafter to prove his case. It has been so 
held in a case in which the lower Court had held the contrary. Adverting to 
it, the Court said: “The Judge is also wrong in saying that no presump¬ 
tion whatever arises of a separation from the fact of an admitted separa¬ 
tion in dwelling and food. We would obsetvi that such separation, though 
not conclusive evidence of a separation in estate, would give rise in Hindu 
Law to a presumption of separation in est; te ” (jl > And a similar view 
has been expressed by the J’rivy Council in the cases already cited/"* 
Of course, in such a ease it may he that llu members have been forced 
to separate mess and residence owing to discords amongst the female 
relations which so often force upon the male members not only the course 
of sepat at ion in residence hut separation altogether. The question of 

(16) I.alla Heharee Loll \ I .olio Mail ho Ganrdt Ihill v Je;vaeh 7 akuram, ji ('. 
l J rrxoud, 5 \V. R. fw> ; liuuieehiii-ili v 2 fu (Jf>0) T* ( . 

Mod ml /lli, Agra >21 (21) Joint u Hotter v Kanhoanundun, to 

(17) .liiund Moyini \ Lama, 1 11 .ly \V. R. 1 jH (i|0), Sherajooddeeo v. 
374; Mai hah Hoxe \ S, mil ho, 2 1 lay 444. florehimih. 2=5 W R lift (the judg- 
Nnronath v Coda Kohta. jo \\ R JJJ men! does not support the head note) 

(lK) Jtelox Hare \ lllnnviuier. Maisa, (22) Auuiidee Kootnvar \ Kltedoo 
fqi. I.al, u M f A 41* ()JJ), riled and 

(10) Anode Kootnvar \ Khedoo Lai. followed in Gauexh Hull \ Jeiviuh 
in Ganexh Dull v Jewtuh I lull-11 rain, .11 I'hal-uraiii. Ji < . 2f>J (2(h)) I’ t In 
14 M. 1 . A. 402 (4J2) cited amt followed lluitee Mod hob \ Ulun/ohiilly, X \V. K. 

2()2 (269) V. C 270. nine separation in mess held in- 

(20) A under K 00 invar v. Kcdoo Lol, suflicienl 
14 M. I. A. 412, cited and followed in 
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separate worship is seldom now raised, since the household gods of a family 
are usually divided upon severance of mess and residence, and even when 
it is not so, it is an index of least importance in considering the question 
of separation. 


1381. Separate Possession.—In the foregoing discussion cases have 
been cited to show how far the Court regards single facts such as separate 
entry in the mutation register, separate possession, and the like as insuffi¬ 
cient to rebut the presumption in favour of jointness. These were also cases 
in which the testimony of those single facts was overborne by other facts 
which, made for a considerable period, have been held of themselves to des¬ 
troy the presumption of jointness. So where the members lived apart for 
several years and during that time or for more than 12 years prior to 
the institution of a suit for partition, they were found to be in possession 
of portions of the originally undivided property in the assertion of titles 
nmtualh exclusive, the Court held that such severance of enjoyment neces¬ 
sarily drew after it a severance of right.** 3 ) This was conceded in a later 
case in which, however, it was pointed out that though exclusive possession 
and enjoyment is cogent evidence of partition, it merely creates a presump¬ 
tion in its favour which may be rebutted bv proving that it was due to a 
family arrangement 0 ^ or convenience of management or enjoyment. But 
such arrangement if continued for 30 or 40 years would almost certainly 
he conclusive of a separation <’*' Certain descendants from a common an¬ 
cestor commenced to live apait without anv formal separation. About 11 
years after, one of the parties to the separation sued the others for posses¬ 
sion of some property in defendant's possession on the ground that it was 
joint property. The Court held that the separation being admitted it was 
on the plaintiff to establish his allegation and that he could start with no 
presumption in his favour.* 1 ) 


Section 110, Evi¬ 
dence Act. 


1382. Possession is prima facie evidence of ownership.**) But of 
course, such possession must be prima facie exclusive 
and exhaustive In the ease of joint families, how¬ 
ever. the possession of one is the possession of all. 
Consequently, the presumption arising from the separate possession of a 
single member is neutralized by the counter presumption in favour of joint¬ 
ness. In such a case, therefore, if the plaintiff sues for a partition on the 
basis of joint property he must establish his case. 


1383. Clauses 2 (a t and 2 (hi are merely consequential, and are 
Clause* (2) (a) (b) supported by the authority of Phear, J., who said: 

auses ). ,. j t - g nf) ] a i ( \ clown in many cases that the 

normal condition of a Hindu family is joint; therefore, starting with the 
fact of a family being joint it must he presumed to afterwards remain joint, 
unless some proof of a subsequent separation is given. Also that where 
property is shown to have been once joint family property, it is presumed 


( 2.0 theshapa v Igapa, (1875) R P B P. J 241; Surbitssur v. Gossain Doss. 
J. .17. 17 \V R. 2T0 

(24) Atmaram v. Madhat-arav, t8do (1) Badul Singh v Cutlur Dharee, 

B P. J. 311. 9 W. R. 558: Harish Chunder v. Nufur 

(25) Vi)It v. Megan, (1891) B P I. Chunder. 9 W. R. 461. 

44; Vishnu v. Ramachandm, (1883) B. I (2) S. no, Evidence Act 
53; Gurucharya v. Bhimacharya, (1876) 
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to remain the joint property of all the members of the joint 
something to the contrary is shown.’^'J' 


family, until 


This is in accordance with the principle of S. 114 Q f the 
Evidence Act which presumes a thing in accordant with pmbai>ilil\ 
As such the presumption is peculiarly strong in (he iase of the sons of 
one father,but not so strong in the case of step-brothers, and it gels 
weaker with each degree of distant relationship Where a part} admits 
a partition on a certain date, it lies on him who alleges a piior partition 
to prove it, the presumption being that the family was joint before the 
date of the alleged partition.bs) 


1384. And as a necessary deduction, law equally presumes that not 
Clause (2) (by only lhe i oint tan,il >- lmt its joint property continues 

'* joint, since the two go together and one cannot be 

separated without separating the other. Hut this is merely a presumption 
applicable to the property proved or presumed to be joint. \\ here, there¬ 
fore, the common family house belonging to a joint undivided family having 
been long ago burnt down, each of the members occupied separate sites 
and erected their own buildings thereon, they were held to be the separate 
property of each.< lf> > 

1385- So again from the fact that a member is joint, law' presumes 
Clause (2} fc} that P ro l )er ty in his possession and acquisitions 

* " ' made by him arc joint property D7> So whue cer¬ 

tain ancestral lands were sold in execution of a decree against a joint 
member to an auction-purchaser who resold them to the plaintiff, the Court 
held that the family being joint, the property so purchased by the plaintiff 
must equally he presumed to be joint until the plaintiff could piove that he 
had purchased them from his own separate funds. f,8) Appearances arc not 
always to he relied upon in the legal idea of undivided property, since a 
family may he separated as to residence, meals and ceremonies, so as to 
seem even to their neighbours, as well as to others, divided, without being 
so, in fact, for it may continue to he united in interest, as on the other hand, 
having partitioned property, they may have become legally divided by a 
severance in their worldly concerns, and yet continue to live and mess 
together, performing also in common their solemn and accustomed rites, and 
they will appear to he still united, though in reality, and for legal purposes, 
they are no longer so/ 1 *’) 


(i.O Deo Narain Singh ,-lgya 

Faun, ioi I C. 249; (1927) P. C 5-2: 
Shiv Colaw v. Barron Singh, t It I K 
(A. C.) 164 (if/>); Budha Mai ^ 
Phot,semi Da s. (188O) P R. Xli 

(14) Nageshar v. Canesha, \i A 4(18 1 \ 
C 

(15) Cohind Prasad v Chattarhhuj, 60 
I. C.‘ (Pat.) 482. 

(rfi) Cuiialapadi \ Ctuialapadi. 11 
M.T..T. .14, 13 T C. u.i 

(17) Prankishen v. Molhoora, 10 Af T. 
A. 403; Deela Singh v T oof/liter, 1 \Y R 
307; Bessumhhur v. Soorodhuny. 3 \V 


K 21; Treelorhnn v Raj Kishen, 5 W. 
K 214; Janokec v Kislo Komul M-irsh 
1; Ki.then Komul v Janokec, 23 \Y R i 
K 11 ; Cungadhtir v. Sooria South, is 
\V K. 44b; Pralab Chandra v Sarah 
Chandra, 25 C. \V. N. 544; Parmanand 
\. Sheo Char an Das, 2 L. ( 0 ; • I nine 
Ran \. Mukand Ran, 13 M L \V 112 
P (' ; Cokuru v. Cahardhan, ? C P b 
R. 41; Bhimra v Pitamher, 11 C P J- 
K K7 

OX) Coroo Per shad v Debee Per\had, 
f. \V R ?;> 

(19) 1 Sir. H. L 225, 226, 


H. C .-44 
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1386. No Presumption Where Separation Admitted.—The presump- 
_ tion of jointness with all its corollaries has however, 

***** no application where a separation is once admitted. 

So where the plaintiff sued on the allegation that his father and defendant 
had continued joint, while their brother separated front the family, the 
Court held that a separation of the family being once admitted it was on 
the plaintiff to prove that notwithstanding this separation his father had 
remained joint with the defendant/ 1 ' As the Privy Council observed: 
“There is no presumption w'hen one coparcener separates from the others, 
that the latter remain united. In many cases it may be necessary, in ordei 
to ascertain the share of the outgoing member, to fix the shares in which 
the other coparceners are or would be entitled to. and in this sense the 
separation of one is said to Ik* a virtual separation of all.’/ 4 ' Hut this does 
not mean that the separation of one member has necessarily the effect of the 
separation of all other inemliers inter se. <s) As their Lordships point 
out. it may be so in many cases where it is necessary to fix the shares of 
other members and then it ina\ virtually amount to a separation of all 
Hut it is submitted that even in such a case there can be no separation with¬ 
out an intention to separate, and a mere hypothetical allocation of a share 
for mere computation can never amount to am thing more than a mere 
computation unless the allotment of the shares accompanies at least the 
intentior giving the allottee the option to separate or continue joint/' 0 I’ut 
apart from this, ine cast is a clear authority for the view stated in Clause 
(3), vij., that where once am separation is admitted or proved, it suffices to 
destroy the general presumption of jointness and its consequential presump¬ 
tions. Hut of course, that presumption is not displaced bv the mere fact 
of a separation, when the question is whether the separation took place 
at a given time material to the case Where for instance, the question was 
whether a person died separate or in joinlness in 1886, proof of the fact 
that the members of his family were separate in 1890 would not displace 
the presumption of joinlness ten vears earlier/?' 

| For the effect of such separation on the‘general law of partition, see 
post, Chapter on Partition. | 

1387. Clause 2 (c) takes for granted that the member, the character 
of whose property is to lie determined, was at the time to which the 
matter relates, admittedly or proved to have been joint. It is only then 
that law justifies a presumption that all acquisitions made In him in his 
state of jointness were made on behalf of and for the benefit of the 


(.1) Ruitha Churn v. Kripa Sindhu. 5 
( . 474; .S Miiiiiraym hart \ Heirs of Mud- 
tlultU hari. (187s) 15 P I So; Soiiihii- 
yatoda \ Rhurnuu/odda. 1 It H C. R 
4.1; (rofal v Khande Rao (1877) it. P J 
,128; Month \ Vishianath, (1877) B. P. 
1 .147; Cut a Shankar \ Hat Ralou (187.1) 
It. I', j 217; JiadnLsnujIt v Chutterdharec. 
9 W K. 558; Ran not) \. Kashi Ram, 3 C 
315; Amin hand \ Ghasila. (1882) P R 
143; Sant das v Sahib Debt (1892) P. R. 
140; Vaidwiiatlta \. Aiyasamy, 32 M 
191 . 


(4) Ralabux v Rukhma Rai, 30 C 

7<S P (. ; Jalti \ Ranwari Lai .1 

b. 350 P. C. 

(5) Ranyanatha \ Narayanasanti, 11 
M. 482; Habaji \. Pattu. 38 It h 4; Rania- 
linga v. Narayaua, 30 M L. J 255 P f 

(0) /lira biiiyh \ Manylau (1028) I. 
422 ^-Vy «’<^Kasim \ Jorawar Singh, 5a 

(7) Rhayioan Kumar v. Mohan Singh 
23 A. I.. J 589 ; 88 T C 385; (,925) 
f ■ *** 132- 
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ihelamiTy 7 ’ a ' Ul aU |m,,,ert > in his l*«session was joint property of 

If the jointness of the member is not proved, then there can he no 
presumption ot the jointness of his estate except under the next clause 
under winch a nucleus must he established The • .milmied result of 
these two clauses, then is, that in order t» create a presumption in favour of 
any property in possession of an individual being the joint property of 
the family, either of the two things must he pioved; vis., (i) that the 
acquisition was made while in a state of jointness. or < ii) that it was made 
with the help of a nucleus. But where the jointness is neithe. admitted 
nor proved, there is of course, no ground for any presumption as to the 
joinl character of the property found with any member.*-”) 

1388. As to Clause 2 rheal, J , in the case aheady cited, said: “ But 

Clause (2) (d) 0,1 ^ le ot,,ei Iian< *> ,liere ,,,, niore *han one case wliich 

lavs down, that the single fact a family living joint 
or in commensalitv, is not enough to raise a presumption m law that pro¬ 
perty acquired by one individual memher oi that family is joint property. 
To render it joint property, the consideration for its purchase must have 
proceeded either out of ancestial funds, or have been produced out of 
joint property, or by joint labour. Hut neither of these alternatives is a 
matter of legal presumption. It can only be brought to the cognizance of 
a Court of Justice in the same way as any other fact, namely by evidence. 
Consequently whomsoever’s interest it is to establish, he must produce 
the evidence.”*■“) 

1389. ft must however, be noted that this distinction does not appear 
to have influenced the decision in some earlier cases, where the Courts have 
gone the length of presuming joint ownership even without the proof of 
nucleus. So Couch, C. j., in one case said: “ The presumption of law is 
that all the property, the family is in possession o f , is joint property. The 
rule that the jxissession of one of the joint owners is the possession of 
all would apply to this extent that, if one of them was found to be in 
jxjssession of any property, the family being presumed to be joint in 
estate, the presumption would be, not that he was in possession of it as 
separate property acquired by him, but as a member of a joint family ”( J 3) 
He then referred to the judgment of Phcar, J.. on the necessity of a 
nucleus and dissented from it as being in conflict with the view' of the 
Privy Council ( *’ 4) Put the Privy Council have since in several cases 
insisted upon the existence of a nucleus as a condition precedent to any 
presumption,and it has been recognized in several cases,*') and is held 


(21) Harish Chunder v. Gourd' Pcr- 
shad, i(i \V R. tftjt 

(22) SViii' Golam v. liarran Stnt/li 1 
B. L. R. (A. (') 164 (166). This ease, 
however, erroneously cast on the ulatn- 
tiff the burden of proving that the family 
was joint. To the same effect, on the 
necessity of a nucleus; Prankrislo v. 
Bhagcerutee, 20 \V. R. 15#- 

(21) Taruck Chunder v Jadeshur. u 

B. L. R. 193 (200)- , 0 . . 

(24) Dhurm Pax v Shaunt Soondn, 
3 M T. A. 229 


(25) rlnand Kao v Co.sanI Kao. 5 t. 
L J. 338 P. (\, Lai Bahadur v Kanhaiya- 
lal, 2Q A 244 (2S4. 2S=5) 1’ <' 

(1) 7 arathurn v. Joy Marain, 8 \Y R 
22O; Hanee Madliub \ Bhagaobuly, X \Y 
R 270; Chuudro \. Buk\h Ah, 11 V\ R. 
305; Kadhika Prasad v. Pharma Past. 
11 \\. R. 40g; Kamkri.Ho v Bhagrerulee. 
20 \Y R. 158; Jagodumba v. Kahinee, 2\ 
\V. R. 522; Kuitia Rehan \ Nanai 
Chaitd, if (' (C) 52b; Joa Ram \ 

Sura tit (iXKj) P. R. 3. 
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to be the rule equally applicable to Dayabhag families (2) 3 It will thus 
be seen that the clause has not been settled without a contest. 

These principles do not, of course, suffice to solve the many perplex¬ 
ing riddles which their presumptions and counter-presumptions present in 
practice. 

They will now have to be considered. 

1390. Presumption of Jointness and Joint Estate.—As the ordinary 

and normal state of a Hindu is to live in a state of 
(1) Presumption of union with the other members of his family, law 

.oiotBeu. presumes it to be so in all cases. Rut since it is 

only the usual and not the universal rule, even .amongst Hindus, such 
presumption is capable of rebuttal. The presumption itself is of a varying 
degree of strength. Tt is stronger in the case of brothers than in the case 
of cousins and the farther you go from the founder of the family the 
presumption becomes weaker and weaker Even apart from the degree 
of relationship the presumption is growing daily weaker As observed by 
Carnduff, J., “ Jointness is, T imagine, becoming almost daily less and less 
the rule, and the presumption under consideration is, amid the changing 
conditions and in response to the natural demands of a progressive society, 
steadily loosing strength in the sense that it is more and more easily re¬ 
butted as time advances. It mav well be that it will disappear altogether 
some day, perhaps at no distant date”<A The education of the people, 
the growth of intellectual pursuits and the opening of new avenues for 
the employment of individual enterprise are fast altering the old method 
of living and the joint employment and enjoyment of property. Rut so 
long as the joint Hindu family continues to preponderate there would 
be justification for the legal presumption, which should nevertheless be 
cautiously applied, and it must be understood as subject to a counter¬ 
presumption which may arise from separate* residence, separate messing 
and separate worship. 

1391. So it was observed in a case: “The Subordinate Judge has 
proceeded upon the presumption that the ordinary state of a Hindu family 
is joint ami he has accordingly thrown on the defendants the onus of 
proving separation. Tt seems to us that the hwer Court is in error on 
this point When the question simply is whether the deceased was simply 
separate or joint, the onus no doubt ; s on the party alleging separation, 
but where it is found as in this case, that the parties were living separately, 
messing separately, and worshipping separately, the ordinary presumption 
falls to the ground. In such a case it rests on the party who alleges the 
continuance of indivision, in spite of severance in these particulars, to prove 
his allegation."^ This view of the High Court was concurred in. on appeal, 
by the Privy Council who said: “The District Judge and the High Court 
agree that as regards residence, food and worship, the family had long 


(2) Ram Nath v Am mm Ktimari, 4 (4) Ganpat v Balmukund. |R C. L. T. 

C. L. J. 56; Kunja Ih'hari \. Nemuhaud. <548 (549, 550), following Gannu Singh 
2 I. C (C.) 526 (520). v Bhanivati Koeri, .1 I. C. (C.) 234. 

( 3 ) 1 Str. H. L, 225 , 226 . (Si Ramprasad v Lahkpati. 30 C. 231 

( 241 ). affirmed O A. ( 235 ) P. C. 
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ceased to be joint—the only point of difference being as to partition of 
ancestral property. Upon this cjueslion their Uordships have come to tne 
same conclusion as the High Court."^ 


1392. 1 bis is. indeed the standpoint from which their Lordships 

viewed another case in which the nephew had sued ’ns two aunts, being 
widows of his uncle Ramdayal, for possession oi an estate on the ground 
of his jointness with him. The plaintiff admitted that his grandfather 
had divided the ancestral property hut he ple.uleil that his 'father and 
his uncle nevertheless continued joint The defence was that the partition 
alleged l»y the plaintiff had separated the plaintiff’s father trorn his uncle. 
There was no proof one way or the other, but their Lordships assumed 
with the plaintiff that the division was as stated by him They inen added: 
‘‘ It also appears that whatever the division of the property may have 
been by Ram Gulam, all the members of the family lived separately and 
there was no commensality between them. Jn the case of an ordinary 
Hindu family who are living together or who have their entire property 
in common, the presumption is that all that any one member of the family 
is found in possession of, belongs to the common stock- that is the ordinary 
presumption—and the onus of establishing the contrary is thrown on the 
member of the family who disputes it. Having regard however, to the 
state of the family, when the present dispute arose, their Lordships think 
that that presumption cannot be relied upon as the foundation of the 
plaintiff’s claim, and therefore, as he seeks to recover property, which was 
in the possession of Ramdayal, and was ostensibly his own at the time of 
his death, it lies upon him to establish hv evidence the foundation of his 
case, vis., that the property was joint property to which lie and Ins brother 
Kesho Ram, as surviving members were entitled." (7) Here, it will be 
observed, that their Lordships did not even start with a presumption, though 
it was probably because the plaintiff had admitted a division. But 
nevertheless the case is instructive as showing that the presumption arises 
only in a case of a normal Hindu family. 


1393. What is then a normal Hindu family.'' it is a family which is 
_ A , in every respect joint—joint in mess, joint in resi- 

in Normal Family. deuce, joint in worship, joint in estate, and joint in 

every other respect. Where such family is found 
the presumption is legitimate; since it is a lair inference to make that one 
must live in the same state in which most of the others belonging to the 
same community live. But if it is admitted or proved that the family to 
which the presumption is sought to apply is not a normal family, but one 
of which some members are not joint in one or more respects, the presump¬ 
tion would naturally weaken, and if it is found that they were separate 
in most respects, then there would he no room for the application of the 
presumption at all; since the initial presumption of law in favour of 
jointness would in such a case, be displaced by the counter-presumption of 
logic that where a person is separate in most respects it is not likely that he 
would continue joint only in some respects. 

This is sometimes stated in a different form, namely, that a partition 
is presumed to be complete, but the two rules are different. 


( 7 ) Bannoo v. Khasheeram, 3 C. 3*5 

P. C. 


(6) lb., p. 255 . 



604 


THH HINDU IODK 


[ Ss. 124 & 125. 


1394. It 

D&yabhag Law. 

parcener. 


will be presently seen that a Dayabhag coparcener is no 
more than a cosharer and is, therefore, not sub¬ 
ject to any of the disabilities of a Mitakshara co- 


1395. Possession of Female Members. —From the fact that women 


Explanation. 


in this country are dependent for their support on 
their male relatives and have no means of their 


ow'd, law ordinarily presumes that projK'rtv standing in their names really 
belongs to their male relatives. Hut this is only a presumption which 
cannot be invariabh made and when made, it ma\ be neutralized by other 
facts and circumstances. The subject will be found discussed under the 
next Section (§§ 1401-1403). 


125. (1) All acquisitions made by the manager of a joint 

Co-parceners’ ac- family in the name of any of its co-parceners 
quUition presumed will be presumed to be made out of its fund 
,0,nt ‘ and for its benefit. 


(2) But no such presumption arises where the property 
stands in the name of a non-co-parcener: 

Provided, however, that where any property is acquired or 
held in the name of a dependent near female relation of a co¬ 
parcener, such as his wife or daughter, the same presumption 
may be made, if it appears that the acquisition was made out of 
the funds of the joint family and there appears no ground for 
believing that it was a provision by or on behalf of the joint 
family. 


Synopsis. 


(1) Acquisitions by Manager of 

Joint Family (13%). 

(2) Acquisitions by Other Mem¬ 

bers Presumed to be Joint 
(139 7). 

(3) Presumption and Mode of 

Proof f1398). 


(4) Property Standing in the 

Name of a Non-copar¬ 
cener (1399). 

(5) Dayablmg Families (1400). 

(6) Purchase by Non-copar¬ 

cener (1401 -1402). 


1396. Analogous Law. —This Section is supported by the following 
s - (,) h states a rule and its necessary corollary, the rule being that in 


(t) C I ( i):--l)hunn Da* \ S'luuna 
Saandn, 3 M t. A. 229; Co fee Krist \- 
Gumja Per sad. 6 M I A 53 (75) 

followed in Parbat />«« v Boikmith 
Nath, 18 C. VV. N 428; 22 I. (. 51 (53) 
I’. t\; Bhaybul v Hum Cobind, 20 \\. 
K. 269; Kails hi Ram \ Shankar Das, 
(ry2X) L. 397 (409); Nya Pint/yi \ Nya 
Twe Aunt/. 35 I. C. (K) 12, Narhar v 
Naraiu 56 I. C\ (N) 3X9. 

Cl. (2) :—Mg Po Kin v. Mg Po Shin , 


4 K. 518 (519, 520) P. C; Bharat v. M. 
Mahbub Ali, 31 I C. (A) 58G O. A. 2\ 
C. W. N. 71; S3 I. C. 54 P. C; Tham- 
kachala v Alamclu, 25 I. C. (M) 153; 
Abdul v Mirathayar, 24 1 . C. (M) 10; 
Durya Prasad v. Pran Krishna, 39 T. t\ 
(P) 5.10; Surat Laksmiah v K at turn - 
darama. 48 M. O05 P. (.’ 

Proviso-. — Di-van Ram Di/ai v. Indar- 
pal, 26 C. 871 (873) P. (J., and cases post. 
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a Mitakshara family the coparceners being all joint owners, am acquisition 
made by the manager must be deemed to be made qua manager, on behalf 
of and for the benefit of the family, and the corollary being that such 
acquisition, if made for or by a non-coparcener, cannot be so presumed 
and that a coparcener challenging it as made out of tin* family tunds must 
prove it like any othei fact. 

As there are no coparceners in the Dayabhag s\siem of law, the same 
presumption cannot be extended to a family governed by that school. 

It is a general rule that an appatent title is presumably the real title 
until the coni ran is proved. J »ut in the case of a joint famiiv that rule 
is necessarily reversed on the ground that smc< all propertv held by a 
joint family is presumably joint, am .uquisition by the father or other 
manager in the name of any of a copaicener must lie presumed to lie for 
the joint family. It was so held by the l’rivy Council, as far back as 1K43, 
when Lord Campbell said: “The criterion in these cases in India is to 
consider from what source the money comes with which the purchase - 
money is paid. Here there has been no evidence given that the appellant 
had any separate property, or that it was from his funds that any part of 
the purchase-money was paid; therefoie, I think, that so far on this part 
of the case no difficulty can Ik* entertained, and that the whole of the pro¬ 
perty must be considered as joint property.” ( ,) Following this case the 
same Hoard in another case observed: “ If then the person in whose name 
the j Hire base was effected, hail been a stranger in blood, or only' a distant 
relative, no question could have arisen, he would have been printa facie 
a trustee, and if he desired to contend that the prima facie character of the 
transaction was not its real character, the burden would have rested on 
him; but the individual in whose name the present purchase was effected 
was the son.” ( 3> 


The same rule equally applies to other coparceners/A but it is the 
limit: since in the case of other relations ey, the wife, strictly speaking, 
there is no room for the presumption because there is no presumption of 
joint funds /’ 1 but at the same time since the wife has ordinarily no funds 
of her own, that fact suffices to rebut the initial presumption, so that it 
has been held that a purchase by an Indian husband of property in India 
in the name of his wife, is presumed to be bcnami. M In the case of pur¬ 
chase in the name of other relations the same presumption cannot be stretch¬ 
ed, though owing to the fact that benami is common in India, the initial pre¬ 
sumption arising in favour of the apparent owner is susceptible of easy 


(2) Dhunn Dus v Shairnt Soondri, A 
M. I. A. 229. 

(0 Gopec KrisI \ Gungaprrsad. 6 
M. T A. 53 (7.0 followed iii Parbat 
Dasi v. R<iikuntli Natli. 18 C W N. 428 ; 
2 ? 1 C 51 (53) P. C.; Kaiishi Ram \ 
Shankar Das,' ( 1928 ) L. 397 (W)- 


(4) Vi'nkatarama v Maruthappa, 86 T. 

C 886 ; (1925) M. 448. 

(5) Mn Do Kin \ Mu Pa Shew, 4 K 

Si 8 P. C; Uitendra Singh \ Ramcshwar 
Singh, 4 Pal. 510 „ , 

(6) Sura Ijtkshnnah v. Kulhandara - 
ma, 48 M. 605 P. C. 



696 Tllh HINDU l DDK [S. i25. 

rebuttal by proof that the consideration llowed front another person/?) 

Iiut still the fact remains that the initial burden in such cases rests on 
hint who alleges that a transaction was benanii/* 5 

1397. Acquisition by a Coparcener Presumed Joint.—‘In the case of 
an ordinary Hindu family who are living together, or who have their pro¬ 
perty in common, the presumption is, that all that any one member of the 
family is found in possession of. belongs to the common stock. That is 
the ordinary presumption, and the onus of establishing the contrary is 
thrown on the members of the family who dispute it/*' 5 The fact of the 
Hindu family is enough to put the purchaser upon enquiry, and if he deals 
with a single member without obtaining proof that the property is separate 
property, he does so at his own risk (lo) 'Phis presumption equally extends 
to property which having passed out of the family by sale into the hands 
of a stranger, is repurchased by a coparcener/ 1 ' 5 

Such a presumption may, however, be rebutted by showing either that 
the family was not joint, or that the acquisition was made by a member 
out of his separate property, or that it was so acquired with the consent 
of the coparceners, or that the latter acquiesced in its separate enjoyment 
as separate property. 

As the presumption only applies to members of a coparcenary, it has 
no application where the acquisition is made by a son-in-law/ 1 -’ 5 the wifc, (,j) 
or any person outside the coparcener ship. 

1398. Presumption and Mode of Proof.—A coparcener alleging any 
property to be his self-acquisition must, of course, prove it since it is an 
exception to the presumed community of estate/ 1 * 5 Such presumption 
is not rebutted by the mere proof that the property was purchased or stood 
in the name of a single member, since the evidence in such cases must prove 
...e source of the purchase mono} ; though the purchaser is not bound to 
prove particularly as regards each item of property that it had been pur¬ 
chased nut of his separate fund. Such ptooi may be supplied by the acts 


(7) Uinan Pat-shad \ Gaud harp 
biiiyh, 15 C jo (23) 1 ’ (', Mhd Mahhuh 
v liharat, 31 I. C. 58(1, O A 23 C \V 
N 321; 53 I (‘.54 P C.; Bhiihinimii/inn 
v. Ktimidbala, 28 C \V N 131. (1024) 
C. 467; Promode Kumar \ Kali Mohan. 
27 C. V\ N 305; 70 I. C 555; (1923) 
<_. 228; hrfhamayi v Atikulla, 98 I. ( . 
(C) 129 (132) (1027) f 1 jo Mtrca 
;Untied v Model Mills, 92 t t. (N) 

(192M N 262. 

(8) Arab .-Hi \ Mahmud Ah, (17 I l 

4441 (*022) P ( 84, lasitda f.al \. 

Bahrain, 3s C. L J 581;; (59 I 1 97 

(9) Bannou v. Ka slice Pam, 1 (' 11s 

(317) 1*. C. 

(10) Shihosoonderv v. Rakhnl Pass. 1 
W. 1< 38. 

(11) (Journo Pcrshad I tehee Per- 
shad (> W. K. 58. 

(12) Dossee Mouse v. Ranuhand, 7 


V\ R 249. 

(13) Narayana v Krishna, 8 M. 214 

(14) Dhurtii Das v. Shama Soondri, 3 

M 1 A. 229 (240) ; Prankishen \. 

Mothuom Muhuii. 10 AI. I. A. 403; 
1 hecthn v Mihecn Lall, 11 M I A. 
369; Bessasur v. Luchmcssur, 5 C L. K. 
477 (470); Parbati v. Balk until Nath , 
18 C W. N 428 P. C\; Pran Nath v. 
Kashi Nath, (1864) W R. 169; Deela 
Singh v. Toofanec. 1 W. R. 306; Nil- 
money v (iu tig a Narain, 1 W. R 334; 
(lapse Lai v Bhagivaii, 12 W. R. 7; 
Bodh Singh v. Ganesh, 19 W. R. 306; 
llecralal v Bidyadhur, 21 W. R. 343; 
Jiigodutnha v Rahinee. 23 \V. R. 422; 
Ramphul v. Deg Narayan, 8 C. 517; 
Narayan v Anaji. 5 13 130; Cassnmbhoy 
v. Ahtucdbhoy, 12 11 280 (309); Bah¬ 
rain v. Ram i handra, 22 II. 922; Kanhia- 
lal v Debt Das, 22 A. 141. 
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Ot Ins exclusive ownership, if acquiesced in b> the other coparceners/') 
when lie has merely to prove generally his case without being requi-ed to 
trace the ver> fund with which each purchase was made, from the time 
of ds acquisition in a given year to the moment when it was paid to the 
seller of the property. Hut the claimant must adduce evidence ot his pos¬ 
session of separate funds (j ) which is the cnteiion toi ■ uimining whether 
the purchase was a self-acquisition or for the joint familj/3) \v doubt 
evidence as to the source of the purchase money i, gcnerall) the most 
satisfactory, but it is not indispensable <») 


1399. Hut where the joint family is itselt of an anomalous Jiaractei, 
No Precumption. t ' len „ the presumption aii-ing in the ca«i • ot normal 
family would be c oi respondmgly modi.'ied The 
ITivy Council had to consider the case of one such family where the two 
brothers had separated their transactions bj .i mutual agreement. Years 
afterwards one branch sued the othei for paitilion and the question that 
exercised the Courts was whether the property acquired by the defendant's 
branch was out of the joint property, it was shown that, though the 
properties were so acquired, for 10 jears the defendants had openly treat¬ 
ed them as their exclusive properties, to which the plaintiff’s branch took 
no exception. It was held that the plaintiffs had precluded themselves by 
their conduct from claiming the properties as joint which they had for so 
many years suffered the defendants to treat as separate/’) 


Again, such presumption being founded on the fact of union, there 
can be no presumption where any property stands in the name of a non¬ 
coparcener, such as son-in-law 1 *') or a female member of the family/?) 
As observed in a case: “Where a family lives in coparcenary, the pre¬ 
sumption which exists in the case of male members arises from the circum¬ 
stance that they are coparceners. On the other hand, the laihes are not, 
in an undivided family, coparceners; whatever property the\ acquire by 
inheritance or gift is their separate estate, and although it is not unusual 
for property to be transferred to the name of a female member to protect 
it from the creditors of the male members, or to place it bejond the risk 


(1) Bippra Per.shad v. Kena, 3 VV K 
165 (167, 168); 5 YV. R 82; Cane Bhive 
v. Kane Mitre, 4 b H ('. R. (A C) 
1O9 ; Kanahia Lai v Debt Das, 22 A. 
141. 

(2) Dhttrin Das r \ Shama Soondri, 6 
YV. R. 43 (44) 1 J . C ; Pratt Kishrn v. 
Mulhoora, 5 YY. R. 11 P C.; Go pi Knst 
v. Gait<i(i Pershad, (> M. 1 A 53; 
Parbati v. Baikunlh Nath, 18 C W N 
428 P. C. 

(3) Btssrssitr v Lurhmessur, St I. 
R. 477 (470) P. C, following Gaper 
Krist v. Gaitesh Persaud, 6 M T. A 53; 
Chert ha v. Mihrrn Lai, 11 M I. A. 3119; 
Yamimala v Yamimala, 13 M T. A. 
333! Pran Nath v Kashi Nath, (18(14) 
VV. R 169; Deela Singh v. Toofanee 
Singh, 1 \V. R. gafr.Nilmoncy \ Gunga 
Naraiu, 1 VV. R. 334; Heharee \ Madho 
Pershad, 6 VV. R. 69; ^opee Lai v. Bhag- 


tvan Dass, 12 VV U. 7; liodh Singh v. 
Ganesh. 19 VV R 35(1; Jugodamba \. 
Rohmer, 23 VV’. R. 422; Nunsingh v. 
Narain Dus, 26 V\. R 17 P. C., O. A. 
from 3 N VV. P H (\ R (217;, Narain 
v Anaji, 5 B 130; Bahrain v. Ram- 
chandra, 22 B 922; Subhayya v Chellam- 
1 na, 9 VI 477; Subhayya v. Surayya, 10 
M 251; Ramphul \ Dagnarain, 8 C 517; 
Kanina Lai v. Debt Dass, 22 A. 141 

(4) Dhurm Dass v Shaina Soondri, 
i M I. A 229; Dhunookdhan v Gunpat 
Lall, 10 \\. K 122; BhoUi Nath v. 
Ajondhia, 20 VV'. R. 85 

(5) Narsmgdas v Narain Das*. 2b VV. 
R. 17 P. (', affirming O A 3 N. VV. 
P H C. R. 217- 

(6) Dosser Moure \ Ramrhand, 7 
W R. 249- 

(7) Narayana v Krishna, 8 M. 214- 
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of extravagance on the part of the member, such dealings are exceptional 
and can afford no ground for a general presumption. 

1400-. The presumption of law that, while a family remains joint, all 
D property including acquisitions made in the name of 

aya a ®' individual memhers is joint property, has no applica¬ 

tion to a Dayabhag family in which the father reigns supreme, and the 
other memhers have no vested interest in the family property during his 
lifetime. The presumption could only arise, it was said, when all memhers 
of the family have equal rights, and if the presumption were extended 
to the Dayabhag family, it would destroy its very fabric, since the presump¬ 
tion would equally apply to the father and any acquisition made by him 
would be presumed to be for the benefit of the joint family, whereas the 
father’s acquisitions are exclusively his own and his sons take no interest 
in the father’s property until his death, when the rights arise by inheri¬ 
tance.^ But the Privy Council observed no such distinction and they 
have held that the presumption applies equally to all joint families whether 
subject to the Mitakshara or the Dayabhag schools of law. (,o) 


1401. Purchase by Non-coparcener:—A non-coparcener is like any 
Clause (2) other owner free to acquire and hold property uii- 

ause t ). fettered by the tie of eoparceneiship. Consequently, 

where am proper!) is found in the |s»ssession of such person, law will 
make the usual presumption that he is its sole owner.*") But this raises 
the question whether the same presumption can he extended equally to the 
female memhers of a joint famih, <*.</, the wife, or a daughter, who, it is 
notorious, have seldom am funds of their own. Of course, where it is 
known that the husband or the father, as the case may he, had made any 
purchase in the name of his wife or daughter, it is no longer a case for 
presumption, since that fact alone suffices to establish the benami 
character of the transact ion, unless it is shown to he a gift or a famih 
.settlement. As will Ik* seen in the sequel (S 216 ), there is no presumption 
in this count r\ that an Indian purchasing am property in the name of his 
wife or child, does so h\ wav of advancement and consequent!), unless 
the transaction is otherwise explained, it must be presumed to lie benami. 
As their Lordships of the Privv Council observed: “There can he no 
doubt now that a purchase in India by a native of India of property in 
India in the name of his wife unexplained by other proved or admitted 
facts is lo be regarded as a benami transaction by which the beneficial 
interest in the property is in the husband, although the ostensible title is 
in the wife. The rule of law of Kngland that such a purchase by a hus¬ 
band in Kngland is to be assumed to be a purchase for the advancement 
of the wife, does not apply in India.”* 1 * At the same time, since women are 


(8) U<, p. <n8. 

(q) Sarada Prasad v Mahamnda, 31 C. 
44# (45D , . 

(10) Chand /hirer \ Narendro Narutn, 
Hj VV. R. JJ7 1 J . l\; Dhurm Pns v. 
Simula Sundri. .1 M. T. A jjy; Gopec 
Krist v. Ganya Prasad, b M. I A. 53: 
Parbali Dasi v. Baikuntha Nath, 18 C. W. 
N. 428 P. C., u I. C. Si P- C. 


(11) S. IIO, Evidence Act. 

(1) Lakshmiah v. Kutliandarania, 48 
M. 605 (608) P. C.; Molivahoo v. 

Purshotam, jq B. 306 (314); contra in 
Abdul Rahim v Mira Mayor, 24 I C. 
(M.) 10; Chellamuthu v Muthudayar, 

17 I. t\ (M.) 740 ; Darya Prasad v. Pran 
Krishna, 39 I. C. (P) 530, must be held 
overruled. 
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not debarred tilt right of holding propeil\ in India, am propcrl) standing 
in their name cannot be treated as benami, where, therefore, a property 
was brought apparently by a wife and there was no evidence as to who 
paid the purchase money, the Court held that there was no 100 m for pre¬ 
sumption that the purchase had been made by the husband 1 -' Consequent¬ 
ly, where propert) is ionnd in possession of a worn n of the acquisition 
of which no account is given, it will be presumed to be her property until 
the contrary is shown. This presumption is not i chut ted by shewing 
that her husband had died possessed of considerable property; a fortiori, 
where there is no such evidence/ 31 

1402. The rule applicable to the wife applies equally to the mistress, 
since there is no presumption that a purchase In a person in the name of 
his mistress, is made for her benefit/* 1 though where such property was 
registered in the name of the woman who was therefore the only person 
equally entitled to collect the rents, the facts that the prison advancing the 
money possessed a number of other properties none >t which was put in 
the name of the woman, that the value of the propert) in the woman's 
name was very small and that the woman's right to the property yyas not 
disputed until some six years alter the man’s death, were held to be cir¬ 
cumstances sufficient to show that the title passed to the woman/So 
where a person had brought up a daughter of his wife's relative as his own 
child, treated her with affection and married her to his cousin at consider¬ 
able expense, kept her husband as his Khana Dannul (resident son-in-law) 
and purchased a valuable garden and a house in her name with his own 
money, and treated thit property as belonging to her upto the time of her 
death, it was held that the purchase was really for the benefit of the 
adopted daughter and not merely hetutmi, and that the transaction yyas in 
effect a marriage settlement by waj of gift of the money, for which the 
property was purchased/ 61 

1403. A question suggests itself in this connection whether the rule 

here enunciated is in conflict with the provisions of S. lit) of the Kvidence 
Act and Art. 144 of the Limitation Act, the effect of which is to raise the 
presumption of title from mere possession, and since all possession is 
prinui facie exclusive and adverse, it creates a title, where there was none, 
by the mere efflux of time. Both these points yvere considered and conced¬ 
ed by the Privy Council in a case in which the facts were as follows. The 
oyvner died in 1805 and the Uiluka which stood in his name yyas taken pos¬ 
session of by his widow Mahakuar Thakurani, with yvhom two settle¬ 
ments were made, and for whom the Court of Wards assumed and re¬ 
tained management for several years In 1837 one Lai Singh 

alleging to be the owner’s grandson laid a claim but the Thakurani 
successfully challenged both his title and his legitimacy. In 1842 
she sold the lalnka to one Meeta Ram for Rs. 30,000. On her death in 


(a) Dttrga 1 ‘rasad Bran Krishna, 3 tary uf Male, 45 B. 1108; Narayau v. 
l’al L. W. 341; 39 I. C. ( 1 ’) 530; clis- Krishna, 8 M 214. 

tinguishing Atotirahoo v. 1 ‘urshotam, 29 (4 ) BHaskumcar v. Ihisrai, 37 A. 557 

B. 306 (3T4). P C 

(3) Dttaan Kant liijai v. Indarpal, 26 (5) Jit an v. Manbarta, 5 I . 85. 

C. 871 (873) P. C\; Chowdhrani v. (6) Inamullah v. An ha Bi, (1913) P. 

T ariny Kant, 8 C. 545; Ganpat y. Secre- L. R. 41; 18 I. C. 705. 
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1853 Lai Singh’s sons sued to eject the Thakurani's transferee on the 
ground that their father was joint with her husband and that the Thaku- 
rani’s jjossession was permissive, hut the I’rivy Gmncil rejected both the 
pleas, observing on the lirsl [xjint that though possession in such cases 
was of little significance, yet where it rested for so many years with the 
widow, and on her behalf, with the Court of Wards, who could not have 
assumed the management on her behalf if she had a co-sharer, her pos¬ 
session raised prima facte presumption of title, and it was, in any case, 
adverse as from when she denied Lai Singh’s title, which she did in 1837. 
On the first point their Lordships observed: “That the Thakurani was 
in her time the sole recorded proprietor of the taluka is incontestable. 
This, in an ordinary case, might be a circumstance of little moment, because 
it has been ruled, and is consistent w'ith reason, that one member of joint 
Hindu family may be so recorded on behalf of the family. But in the 
p>esent case arises the question, why the name, in which the property 
was recorded, should he that of the female rather than that of the male 
member of the family, particularly when, upon the application of the 
ordinary Hindu Law to the facts as stated by the plaintiffs, that male 
member would, upon his uncle’s death, have been entitled to the whole 
estate, the female member (the Thakurani) would have had only a right 
to maintenance. It is no satisfactory answer to this question that this 
was done because the Thakurani was the elder member of the family; 
for it appears on the evidence that she was, in fact, younger in years 
than La! Singh, and whether young or old, a female is equally excluded 
by the Hindu Law from the inheritance to her husband’s share in joint 
ami ancestral property. This recognition of her. therefore, as apparently 
sole proprietor, raises a presumption against the case of joint possession 
and enjoyment set up In the plaintiffs.”* 10 ) 

1401. On the question of the Thakurani’s adverse possession their 
Lordships recounted the fact that Lai Singh’.- title w r as denied as far back 
as 1837, and then added: "The general rule that the possession of one 
member of a joint Hindu family is the ]xissession of all, does not apply 
where the claimant has been clearly excluded In the latter case, the pos¬ 
session is adverse, and time will run.”* 1,J 

126. (1) Any co-parcenary property may be alienated by 

... , or with the consent of all the co-parceners; 

Alienation of co- 

E"co"£nt. property (2) Where any of the co-parcenary 
property has been alienated with the consent 
of the co-parceners, those born thereafter are not entitled to 
impeach its validity; 

(3) Where a co-parcenary comprises members some of 
whom are minors, no consent of the adult co-parceners can 
affect their interest bevond furnishing evidence of necessity, 
which may be rebutted. 


(10) Jozvala Jhikslt v. Dharum Sinylt, 
10 M. I. A. 511 (528, 529), followed hi 
Saraswati Bax v. ll’aman Kao, 16 C. P. 


L. R. 3 (0). 

(11) Jazvala Buksh v. Dharum Singh, 
10 M. I. A. six (535). 
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(4) Where of several co-parceners some onU consent to 
an alienation, it is valid to the extent of iheir interest, and 
their consent may he further evidence of necessity which may, 
however, he rebutted. 

Exception :—Nothing herein applies to property which is 
otherwise inalienable. 


Illustration. 

The father sold his ancestral fields and with tin proceeds there..i hunt a family 
home The son takes possession of the house, hut steks to a\oid ih> sale of Ins 
fields on the ground that it was made without his eniix.iU The s.,n cannot :.\oid 
the sale which he must he deemed to have ratified In his conduct '") 

Synopsis. 

(1) , hut I off ous Law (1405). (5i .Uicnatiiw „l Joint Properly 

(2) Principle (1406). 1 1407 1410). 

1405. Analgous Law.—The following are the dim genesis of the 
section:— 

Mitakshara. —"Since the sale of immoveables is forbidden by the text ("Tn 
regard to the immoveable estate, sale ts not allowed, it may he mortgaged 1>\ consent 
of parties interested”), and since donation is praised by the text (“lloth lie who 
accepts land, ami he who gives it, arc performers of a holy deed and shall go to a 
region of hliss”), if a sale must lie made, it should lie conducted, for the transfer 
of immoveable properly, in the form of a gift, deluding it with gold and water 
(to ratify the donation).”0-0 

Brihaspati (cited in the Mitakshara).—“ Kven a single individual may conclude a 
donation, mortgage, or sale of immoveable property, during a season of distress, for 
the sake of the family, and especially for pious purposes ”(m! 

Vivad Chintamani.— “ What belongs to many may he given with their assent 
Joint ancestral property may he given with the assent of all the heirs ”(u) 

1406. Principle.—The principle of this section is clear. What be¬ 
longs to all may be alienated 1>\ all or by the consent of all At any rate, 
those who join in the alienation and those who concur therein by their 
act or conduct cannot he afterwards permitted to repu liate their own act. 
The section may partially operate by contract and partially by force of 
estoppel/ 1 *) The rule is subject to the disability which the Mitakshara 
coparcener, according to the Calcutta and Allahabad view, suffers from, 
in that while his share may he seized and ‘••old in execution of a decree 
passed against him, it cannot he alienated hv him by a voluntary act 
This limitation is, however, immaterial to the applicability of the law of 


(n) Ganga Rai v Vamanji, 2 B. II. <\ 
R. 301 (305) ; Suraj Ransi \. Shco Per- 
shad, 5 C. 148 (165) P C, explained in 
Biszoanath Jaqdif> Narain. 40 C ,i(J 
( 350 ) 1 Kunjan Chetti v Sid da Pillai, 22 
M. 461 (463); Kamakshy \. Cliakra{'any, 
30 M. 452 (453). 


(12) Mit. IT, § 3-' 

(r.O Mit, I-I, § 28. 

(14) Vivad C liintaniani, pp. 7 -'. 77 - 
(i<5) Afusilit/adu v Nanmqadu. 15 M. 
L. J. 402; followed in Kamla.uimi v So- 
maskanda. 35 M 177 (1H1, l8g), 



702 


THE HINDU CODE 


[ S. 126. 


estoppel, since his consent to the manager’s alienation would in that case 
still furnish friina facie proof of necessity All authorities appear, how¬ 
ever, to he agreed that his consent would not validate a gift or devise not 
otherwise valid, since the donee or devisee is not a transferee for value 
and there is no equity in his favour for enlarging the interest for which 
he has never paid. 

1407. Alienation of Joint Property.—Since joint property belongs 
to the coparceners jointly, it follows that the coparceners are conjointly 
entitled to alienate it. Since the right of alienation is one incident of 
ownership, it necessarily vests in the copatceners collectively. It is an 
obvious truth and has been affirmed by the Privy Council who said: 
" The right of coparceners to impeach an alienation made by one member 
of the family without their authority express or implied, has of late years 
been frequently before the Courts of India, and it cannot be said that 
there has been complete uniformity of decision respecting it. All are 
agreed that the alienation of any portion of the joint estate, without such 
express or implied authority, may be impeached by the coparceners, and 
that such an authority will be implied at least in the case of minors, if 
it can be shown that the alienation was made by the managing member of 
the family for legitimate family purposes.’’ 116 > Apart from the copar¬ 
ceners the olhe. person entitled to alienate joint property is its managei. 
Put though it is legally the incident of his management the circumstances 
which justify his alienation must, beyond those stated in the next section 
be such as amount to the express or implied consent of the remaining 
coparceners Necessity or consent is then the touchstone of a valid aliena¬ 
tion of joint property Put the consent of all coparceners may not be 
always possible: where some of them are minors, consent is out of the 
question; but where only some of the rest consent, what is its effect? 
According to the Madras view, “ an assent b\ some alone, though evidence 
of the propriety of an alienation, will not in the face of positive proof of 
its impropriety', suffice to pass their interests, for such assent does not 
amount to a transfer ” f, 7i In other words, such consent is merely' evidence 
of justifying necessity the value of which is hist in the face of evidence to 
the contrary. Apart from estoppel, it does not affect the share of the 
consentient coparcener Put it is submitted that this statement is too 
wide, since there can scarcely be any doubt that a coparcener who is entitl¬ 
ed to alienate his share for value may equally jiermit its alienation by the 
manager, and that in the case of such coparcener at least his consent 
would affect his share Put in order to have that effect, the alienation 
must be for value and it must relate to the provinces where the copar 
cener’s right of alienation of their undivided coparcenary interest has 
become recognized {§§ 1346-1361). 

1408. In strict principle, even this fact would appear to make no 
difference. A reversioner is disentitled to alienate his interest, but neverthe¬ 
less his consent is held to validate the widow’s alienation. It might be said 
that while the widow and the next reversioner combined represent the whole 
estate, the manager and a consentient coparcener, when there are others 
who stand out, do not. Put the fact remains that a coparcener cvcry- 

(16) Surat Bansi v Shea Pfr^hat}, s (17) Kandasami y. Sawaskanda, V5 M, 
C. 14K (165) P. C, i r7 (i«0. 
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where is entitled to dispose of his coparcenary interest in all provinces 
except the U. 1*. I’.ehar and Bengal subject to the Mitakshara wher- Ins in¬ 
terest is none the less liable to seizure and sale m execution of a decree 
obtained against him. In both cases, therefore, his interest is alienable, 
though the procedure for its sale differs As such, he possesses something 
more than a reversioner’s contingency and his concur re: ■ e m the sale cannot 
be of less value. That it is evidence of propriety is, however, admitted. 
P»ut in either case consent dispenses with the proof of necessiU. 

1409. Hut lure again consent mav operate to tied a title In estoppel. 
Suppose that a coparcener m the I'nited Provinces who i> not permitted 
to alienate his interest actively assists his father in the sale >-l the family 
estate, would he on the father’s death he pel nutted to iinravi! a transaction 
which his own complicity has brought about? In such cases, the trans¬ 
feree must, of course, take in good faith If lie lakes with notice o ( the 
limited powers of his transferor, the fait that Ins coparcener concurs in 
the sale would not implement his title, tor there can he no estoppel where 
the transferee knows the truth. (,S) 

1410. The same rule would appeal to apply to a reversioner in respect 
of an alienation made by a Hindu widow which the reversioner may either 
assent to or ratify.<"•> Of course, a person is not bound by his consent 
signified conditional ujion the consent of the other coparceners/-' 0 ' or a 
consent based upon any other contingency pieuouslv disclosed or known 
to the parties The consent in such cases is not a free consent so as to 
give validity to the transaction (Section 3201 An alienation is good 
if made by the coparceners then existing Those born thereafter cannot 
question it/-' 1 ' It is sometimes said that the coparceners’ consent, express 
or implied, is always necessary to validate an alienation even though sup¬ 
ported by' legal necessity/-’-’' though it is reasonable to presume such 
consent from the presence of necessity u ’-’' Put consent does not appear 
to be an invariable adjunct of a valid alienation, since an alienation if 
supported by necessity’, would be valid independently of the consent or 
dissent of the coparceners <-’•> The text of the Mitakshara<-”>' no doubt 
postulates such consent, hut it does so merely as evidence, not the only 
evidence, of necessity’. If added thereto there is the consent of adult 
coparceners the alienation binds all members of the family including 
the minor coparceners who are precluded from challenging its validity/ 1 ' 


(iK) Cur Narayan v Sheolal Sint/h, 45 
C. 566 PC. 

( iq) Prem Sukhdas v Rant Rhu)a~ 
xvau, (1010) Pat 451, 52 I C QO4 (969); 
Subba Goundou v Krishnantaihari, 45 M 
449 (4(16), dissenting from eonlra in Kan- 
dasami v. Sontaskanda, 35 M. 177 (181) 

(20) Sorasami v S'eiutian. 25 M 389 

(21) Ruraikehuttcr \ Creedliaree 
Sinyli, q YV. R 337; Rhaqwan \. Vtaqar 
(1928) P l 20. 

(22) \fit, 1 - 1 . §§ 27-29; per WVsl, J, 
in ('himiiti) 1 \. Pinkar, 11 B 320 (324); 
Kamta v. Rhaijiratli, 20 L. J 30, 27 I C 
317; Komla J’ratad \. Sattui, (1022) Pat 


(23) Suraj Roust \ Shea Pershad, 5 C. 

148 (1G5) P (' ; Hnwamilli \ latidee,* 
Norm h, 40 342 (350). 

(24) Aiiant Raw \ Collet tor. 40 A 
171 075 ) P. 1 ; /*«/ Go ran 1 \ Manual 
Prasad, 46 A 93 1 ’ ( : Joyi l)a\ v Gan;,a 
Ram. 21 C. \\' N 957 P. (’ ; / hakurit 
v Nanda Ahir. 43 \ 460 

(25) Mil, T-l, §§ 27-29. 

(r) Gharibullah v. Klialak Sini/h, 23 A. 
407 (415) P (.' ; Miller \ Raima Wallt. 
12 f. .189, Ritraik Chut tar \ hreedharee, 
9 \\ K 337; Kandauimi \ Soinaskaiida, 
33 M. 177 (181), Chhotirnm \ Saroyan 
Das- 11 15 (> 03 ; Chimnaji \ Pinkar. 11 
B. 3^0 O-’-t)' (iK.silion1 of w;i‘low and 
manager compared, per West, J.). 
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127. (1) Except in the case of a trading family, the 

father, and in his absence, the next senior 
»ger!* arCenary Man ‘ male relation is the rightful manager of a 
co-parcenary: 

(2) Provided that during the incapacity or absence of 
the manager or in case of emergency, any other co-parceners 
may with the express or implied consent of the rest of co¬ 
parceners act for him. 


Synopsis. 

(1) Analogous Law ( 1408). (3) Right of Junior Members 

(2) Qualified Manager (1400). (1410). 

1411. Analogous Law.—The father, and in his absence the other 
seniormost member of the family is its rightful manager. Put the 
following test provides lor a contingency occurring when the manager 
is absent:— 

Brihaspati (Lilt'd in ihc Mitakshara).-—“Even a single individual may conclude a 
donation, iiiorlgagL or sale of family immoveable property during a season of distress 
for the sake ot the family and especially for pious purposes.” 

Mitakshara (cited the last test).—“The meaning of that text is this: while the 
sons and grandsons are minors, and incapable of giving their consent to a gift and 
the like; or while brothers, are .so and continue uiisoparatcd, even one person, who is 
capable may conclude a gift, hypothecation, or sale of immoveable property, if a 
calamity affecting the whole family lerpnrcs it, or the support of the family renders 
it necessary, or indispensable duties, such as the obsequies of the father or the like, 
make it unavoidable "(") 

Following this text, it has been held that where the manager was 
in jail, a mortgage of the family property by .four junior co-parceners, 
for the purpose of defending themselves in a criminal case, was upheld 
on the ground that it was a case of distress when the junior members 
could act for the KarkiJ' 2 ^ 

1412. Qualified Manager.—The right of the father to manage his 
family stands above the right of any other relation. (, 3) It is the survival 
of the patria potestas. After the father, its management devolves upon 
the eldest male member of the family, especially tli® eldest brother. 
This is the normal rule, but where the [terson qualified to be the manager 
of his family lacks the qualification to manage it, its management devolves 
upon one better qualified <’0 The nature of business of the family often 
points to the member best fitted to act as the manager, fn a hanking 
business, for instance, the father may he superseded by a younger son 
more adept in the business; while in a trading partnership with several 
branches, it is usual for a relative to manage each branch subject to or 
independently of the supervision of the head manager. 


( ft) Mit, I-T, §§ 2*, 2q. 

(12) Dhankdhari v. Rambiriih , 1 Pal 
T71. 

(13) Surja Prasad v. Golub (.'hand, 2 7 


(\ 724 (743); G11 jtndra v. ITarihar, 12 C. 
W. N. 687. 

(14) Udil Narayan v. Ranglal,, 29 C, 
797- 
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But such management is not to he confused with the rights and powers 
of the Karta who manages the orthodox household owning its ancestral 
lands. He owes his selection to his seniority, not as a matter of copar¬ 
cenary discretion, for if any coparcener should disagree, his remedy lies in 
partition. 

Tt will he noted that the section is only declar.i ory of the rightful 
manager. Tt does not exclude the possibility of a junior member 
acting as such. As a matter of fact w’ith the spi *ad of education and 
the more diversified activities of the members of a joint family in 
these days, the right to the management of family busmens is not 
infrequently determined by competency more than by senioi n\ Where 
it is so. the dc jure manager will exist .side b\ side with dv* dc fact » 
manager, whose powers to pledge the family assets Would then he thos<- 
of an ordinary manager/'*) 

1413. Right of Juniors.—Though the Karta >r manager has a 
definite status in a joint family, the Mitakshara recognizes the pos¬ 
sibility of his absence or incapacity m which case it allows any 
coparcener to act for him.* 16 ’ 

It has even been held that a mortgage of family property by a 
junior member is not invalid merely because he was not the Karta, 
provided the mortgage was justified by necessity/ 1 ') The necessity in 
this case was the defence of some of the coparceners of a criminal 
charge, but it was not shown that the manager was unavailable or un¬ 
willing to act. It does not appear to be the law that any coparcener 
may without reference to the manager alien joint property merely 
because there was necessity. The use of the term “ even ” in the 
Mitakshara text shows that the authority conferred on the junior mem¬ 
bers was exceptional and exercisable only in case of emergency. 


Manager's powers. 


128. The manager possesses the fol¬ 
lowing powers:— 


(1) He is entitled to be in physical possession of the joint 
property, and perform, in respect of it. all acts of management; 


( 2 ) As such, he mav realize and expend its income at his 
discretion; 


(3) He is not accountable to his co-parceners lor his 
management, nor liable to them for his negligence or mis¬ 
management ; 

( 4 ) He becomes however, so, liable if be has fraudulently 
misappropriated any of its income, or spent it on purposes not 
binding on the family; 


(15) Krishna v. Krishnaswami, 23 M 
597 (600); Obeliselti v. Atyam, 41 M. L. 
J. 554; Dhanukdhari \. Rambirich, I Pat. 
171 (173); 'I'ara Kiran v. Hari Kishan, 


50 A 447- 
(16) .Mil.. ( h M, § 

(r 7) Dhani'kdhati v. Rambirich, (1922! 
1 Pat. 171. 


H. C.— 45 
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(5) He is entitled to contract debts and alienate or charge 
the joint estate for legal necessity, or for its benefit, to the 
extent hereinafter provided; 

(6) He is entitled to represent the co-parcenary in all 
suits and proceedings affecting its interests, to make contracts, 
give discharges, pass receipts, acknowledge debts, refer to 
arbitration, compromise any claim or dispute affecting it, and 
generally to do all such acts as he may consider necessary or 
for its benefit; 

(7) He is the dc facto guardian of the co-parcenary inter¬ 
est of the minor members of the family. 

Synopsis. 

(1) Texts on the Powers of a (13) Extent and Limits of His 

Manager (1414). Power (1433-1434). 

(2) Legal Position of a Manager (14) Consent of other Coparcc- 

(1415-1417). tiers If Essential (1435). 

(3) Manager as Administrator (15) Grounds for Setting Aside 

(1418). Alienation (1436-1438). 

(4) Manager's Right to Posses- (16) Manager's Contract (1439). 

sion (1419-1420). (17) Manager's Power to Pass 

(5) Manager Not Accountable Receipts (1440). 

for Income (1421-1422). (18) Compromise and Refer to 

(6) Unless Guilty of Eratid Arbitration (1441-1443). 

(1423). (19) Manager Cannot Start Nc7V 

(7) Liability to Account under Business (1444). 

Agreement (1424). (20) Acknowledgment of Debts 

(8) Liability to Account for (1445). 

Admitted Assets (1425). (21) Barred Debts (1446-1447). 

(9) Debts Contracted by (22) Manager’s Power to Give 

Manager (1426-1428). Discharge (1448). 

(10) Proof of Binding Character i23) Manager's Right of Suit 

of the Debts Against Co- (1449-1451). 

parcenary (1429-1430). (24) Manager Dc facto Guardian 

(11) Liability of oilier Members (1452-1453). 

for Debt (1431). (25) Manager’s Separate Busi- 

(12) Alienation for Family ness (1454). 

Necessity (1432). 

1414. Analogous Law.—The, following texts bear on the powers of 
the manager:— 

Manu.—“ After the death of the father and the mother, the brothers being 
assembled, may divide among themselves the paternal and maternal estate*, hut they 
have no povger over it, -while their parents live, unless the lather choose to distri¬ 
bute it 

“The eldest brother may take entire possession of the patrimony; and the 
others may live under him, as they lived under their father, unless they choose 
to be separated. 
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“ By the eldest, at the moment of his hirth, the father, having begotten a son, 
discharges his debt to his own progenitors; the eldest son therefore, ought before 
partition, to manage the whole patrimony 

“That son alone by whose birth he discharges his debt, and through whom he 
attains immortality, was begotten from a sense of duty; all the ri st are considered 
by the w'isc as begotten from lo\e of pleasure. 

“Let the father alone support his sons; and the first-l«.rn, his younger brothers; 
and let them behave to the eldest according to law, as children should behave to 
their father.’’^ 8 ) 

Cautam. —“After the father’s death, let the sons divide his estate. 

"Or, during his lifetime, when the mother is past child bearing, if be desites it. 

“Or the whole estate may go to the first-born, and he shall support the rest 
as a fathcr.”(»o) 

Narad. —“ Or the senior brother shall maintain all the junior brothers, like a 
father, if they wish it, or even the younger brother, if able; the well-being of a 
family depends on the ability of its head ”(-°) 

“One who being authorized to look*after the affairs of the family charges 
himself with the management (of the family property) shall he supported by his 
brothers with presents of food, clothing and vchicles.”GO 

1415. The Karta of a Hindu family has been variously described 
and likened to the manager of an estate, a trustee, or the managing director 
of a corporation or company. Tiut his position is in some respects unique, 
for while as manager he must and does necessarily possess some of the 
attributes of a manager and trustee, his status and powers are the result 
of combined necessity and ancient privilege. They arc stated in the 
several clauses which may now be taken as settled by the preponderance 
of precedents*"); and their full effect will now be discussed. 

1416. Position of Manager.—The position of the manager in the 
joint family has been already set out (S. 127). 


(18) Manu, IX-104-108. 

(ig) Gautam, XXVriI-1-3; 2 S. B E. 
299. 

(20) Narad, XITI-5. 

(21) lb., Xin-34. 

(22) Cl. (1 )—Baldeo v. Shamlal, 1 A 
77, followed in Jallidar v. Ram Lai, 4 C 
723; Dharm Das v. Amulyadhan, 32 C. 
xx 19 (1131, 1132) ; Bhtku v. Buttu, B Bom. 
L. R. 99; as to trust property, sec Sri 
Ram v. Sri Gopal, 19 A. 428; Ramana- 
than v. Murugappa, 27 M. 193 (201); 
Bhaskori v. Bhaskaram, 31 M, 218; Tltan- 
davaraya v. Shttnmugam, 32 M. 167. 

Cl. (2 )—Damodar Das v. Uttamram, 17 
B. 271; Narayan v. Nathaji, 28 B 201 
(208) ; Balkrishna v. Mathusami, 32 M. 
271 contra in Abhaychandra v. Pyari 
Mohun, 5 B. L. R. 347. 

Cl. (3 )—Shookmoy v. Monoharri, 11 C. 
(184 (694) P. C.; Setrucherla v. Scfrit- 
cherlu, 22 M. 470 P. C.; Tara v. Rcele, 
3 M. H. C. R. 177; Balakrishna v. Mu- 
thusami, 32 M. 271; Bhowani v. Jugger- 
nath. 13 C. W. N. 309; Parmeshwar v. 
Gobwd, 43 C. 459 (464, 4&5) i Nonerra v. 


Gurrav, 5 B 589; Narayan v Nathaji, 28 
B. 201. 

Cl. (4)— Abaychandra v. Pyari Mohan, 
13 W. R. 75 F. B.; Parmeshwar v Gobind 
43 C. 499; Balakrishna v. Muthusami, 32 
M. 271; Damodar Das v. Uttamram, 17 
B. 271; Narayan v. Nathaji, 28 B 201 
(208) 

Cl. (5)— Dzvarka Nath v. Bungshi, 9 C. 
W. N. 879; Moheshur v. Kishun Singh, 
34 C. 184. 

Cl. (6)— Kishen Pershad v. liar Narain 
33 A. 272 P C., overruling Alagappa v. 
Velian, 18 M. 33; Bal Savant v. Narayan, 
7 B. 467; Bal/i v. Keshowji, 37 B 340; 
Gopal Das v. Badri Nath, 2 7 A. 361; 
Durga Prasad v. Damodar Das, 3 2 A. 183; 
Ginoar v Makbunessa, 1 Pat. L. J. 468; 
Pitam Singh v. Ujagar Singh, 1 A. 651; 
Rum Kuber v. Ram Dasi, 35 A. 428; 
Ram Das v Chabildas, 12 Horn. L R O21 ; 
lagan Nath v. Mannulal, 16 A 231 
(family arrangement) ; Balajt v. Nana, 5 
Bom. I.. R. 95 (reference to arbitration). 

Cl (7)— llanooman Pershad Pandey v. 
Ml Baboee, (» M I. A. 393 (4>3) ; Ghari- 
bullah y. Khalak Singh, 25 A 407 P. C. 
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When the father is alive, he is naturally and by right, the manager 
of the joint family and guardian of its infant members. In his absence, 
or if he resigns, the eldest male member takes his place and is vested 
with similar rights. The position of the manager is naturally honorary 
in that he is loco parentis to the other members. He cannot charge for 
his services; though if his duties are onerous, the family may by a 
special agreement allow him to charge for his services/* 3 ' Such a 
charge might be justified where the estate or business is large and calls 
for the display of special talent in its management. The manager does 
not owe his position to the presumed consent of his coparceners, who 
cannot eject or supersede him or curtail his powers without his consent. 
When it has been customary in a family to have two or more managers, 
on the death of one of them, his son would as of right take his place.<* 4 ' 
Where the family holds any property on trust, the manager of the family 
is entitled to manage the trust property/* 5 ' The other members have 
no right to manage the joint property by rotation/ 1 ' 

1417. The fact that a person is a manager, does not create any 
presumption that all his acts arc performed in that capacity since in be¬ 
coming the manager, he does not cease to act in his individual capacity 
As such, he continues to possess all the rights of a coparcener/*' 
Where, theieforc, all members of a joint family were to have executed 
a mortgage, which was in fact only executed by the manager, the ques 
tion was held to be one of intention, whether he had executed it on be¬ 
half of all or only as a co-executant. The question is one of fact to be 
decided upon the circumstances of each case: “If the parties intended 
that all the members of the family should execute the document, it can 
not take effect by reason that the person who alone executed the docu¬ 
ment, happens to be the managing- member, and that the debt is recited 
to have been incurred for the benefit of the family.”* 3 ' In one such 
case the Court held the mortgage incomplete so that it was held to be 
inoperative even against the individual share of .the manager who cxe 
cuted it/ 4 ’ This view is justifiable on the ground that a person who 
undertakes a joint liability cannot be burdened with undivided liability 
which he never undertook. Even in other cases, as where a negotiable 
instrument, such as a promissory note, is passed by the Karta it is ex 
pedient that the instrument should on its face show the persons to be 
charged/ 5 ' If this is wanting, the plaintiff can only recover on the 
promissory note from the manager, though it is open to him to set up 
an alternative case that the debt was borrowed for the necessity or 
benefit of the family in which case all its members would be liable/'*' 


(23) Krishnasawi v Raja Copula, IS 
M. 73 <H6). 

(24) Peruappavanalini/om v. Nalla\ivan 

1 M. H. C R. 415. 

(25) Thandavaroya v Shunmugam, 32 
M. 167 (169). 

(1) Sri Raman v. Sri Go pal, 19 A. 428; 
Ramnaihan v. Murugappa, 27 M. 193 
(201) ; Thandavaroya \ Shunmugam, 3 2 
M. 167 (169). 


(2) Pamodhar v Pamodhar, 1 B. H. ( 
R 182. 

(j) Sirasami \ Sevugau, 24 M. 589 
(033) 

(4) lb. 

(5) Sadasuk v. Kisan Per shad, 4(1 t 
W>3 P. C. 

(6) Ilari Mohan v. Sourendra Nath, 41 
( - C J- 535 . 88 I. C. 1025, (1925' 
1153 : Vithal Rao v. Vithal Rao, 25 Bom, 
I- R. 151. 72 I. C. 242, (1923) B. 244. 
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1418. If the manager is also the administrator of the estate he 
Manager a* Ad clinnot exercise power as manager which he is 
minUtrator. prevented from doing as administrator. *7) So Lord 

Westbury said; “ According to the true notion of an 
undivided family in Hindu Law, no individual member of that family, whilst 
it remains undivided* can predicate of the joint and undivided property 
that he, that particular member, has a definite share. No individual 
member of an undivided family could go to the place of the receipt of 
rent and claim to take from the collector or receiver of the rents a 
certain definite share. The proceeds of undivided property must be 
brought, according to the theory of an undivided family, to the com¬ 
mon chest or purse, and then dealt with according to the mode . of enjoy¬ 
ment of the members of an undivided family. Hut when the members 
of an undivided family agree among themselves with regard to parti¬ 
cular property, that it shall thencefoith lie the subject of ownership in 
certain defined shares, then the character of undivided property and 
joint enjoyment is taken away from the subject-matter so agreed to be 
dealt with; and in the estate each member has thenceforth a definite 
and certain share, which he may claim the right to receive aim to enjoy 
in severalty, although the property itself has not been actually severed 
and divided.”* 8 ) So where the plaintiff as manager granted a lease to 
the defendant and the plaintiff’s son subsequently sold his undivided half¬ 
share to the defendant whom the plaintiff sued for the full rent and the 
defendant pleaded his purchase as entitling him to deduct the moiety 
of the rent, the Court decreed the full claim holding that the defendant 
could not claim to be in possession of any particular land until 
partition.**) 


1419. Manager’s Right to Possession.—It being clear that no copar- 
Cl. l («). Posse*- cener has any right to separate possession of the 
•» on - coparcenary estate, and all alike being entitled to 

joint possession and enjoyment, its actual possession and management 
must vest in the manager. He is entitled to physical possession of th,e 
entire joint estate and can consequently eject a coparcener if he has 
taken exclusive possession of any portion of the joint estate.* 10 ) So 
where the son had removed himself from the family dwelling house as 
he objected to live with his mother-in-law r and taken up a separate 
residence in a house which used to be rented, the father was held entitled 
to eject him on the ground that a coparcener was not entitled to ex¬ 
clusive possession of any portion of the joint property.* 1 ') But of 
course the manager cannot eject any one from the joint occupation of 
the family-house* 1 - 8 ) though where the coparcener disturbs by his con¬ 
duct the peace of the family he may even exclude him therefrom if 


(7) Obiter in Ranjit Singh v. A mu Ilya 
Prasad, 9 C. W. N. 923. 

(8) Appoovier v. Rama Subba Aiyan, 
11 M. I. A. 75 (89), cited with approval, 
per Sir Barnes Peacock, C. J., in Gir- 
dhari Lai v. Kantoo Lall, 14 B. L. K. 187 
094. 195) P. C. 

(9) Padala v. Madavarapa, (1911) 2 
M. W. N. 382, following Iburamsa v. Thi- 
rutnalai, 20 M. L. J. 743 F. B., 7 I. C. 
559- 


(io) Baldeo v. Shamlal, 1 A. 77, follow¬ 
ed in Jallidar Singh v. Ram Lai, 4 C. 723 
(724) ; contra in Raghoba v. Ziboo, 7 N. 
L. K. 82, overlooks the law of coparce¬ 
nary. 

(n) Badri Das v. Ratan Lai, (1892) A. 
W. N. 75 . 

(12) Dharma Das v. Amulyadhan, 32 
C. 1119 (1131, 113-2); Bhiku v. Puttu, 8 
Bom. L. R. 99. 
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necessary, by an injunction restraining the coparcener from entering 
upon any portion of the property without the consent of the manager* 1 *) 
who “ has a recognized position of superiority with well defined rights 
of management and possession independent of the consent of the other 
members of the family."* 14 ) The Court will protect his possession even 
under S. 145 of the Code of Criminal Procedure. 

1420. Hut where a coparcener’s possession has been acquiesced in 
for some time by the manager, he cannot be permitted to disturb it in 
the mere assertion of his right to exclusive possession. Such was the 
case of a coparcener’s possession of a garden which he had beautified 
at his own expense, but from which the other coparceners wished to eject 
him out of spite. The Court refused to assist them adding:—"To do 
that would be to take away from the defendant the whole advantage 
of that which he had been allowed so long a time to occupy, and would 
in fact, have the effect of constituting the Courts a source of annoyance 
rather than giving plaintiffs any reasonable and necessary relief."*'*) 
The same principle guided the Court in maintaining the status quo ante 
in a case where different co-sharers had been for a considerable time 
allowed to hold separate portions of the bank of a tank.* ,6) The mana¬ 
ger is, of course, entitled to hold the shares of a Joint Stock Company 
belonging to the joint family, and on the death of one manager another 
succeeding to him would be legally entitled to have his name registered 
in the books of the Company.*' 7 ) 

1421. The manager of a coparcenary is not bound to keep 

accounts*'*) or is accountable to the coparceners for 
CI m ( 2 ?’a <3) ‘ "ft!- income and expenditure in the same way as if 

for Cur°ent C l C ncome. * he were their a S cnt - As previously remarked, he has 

in the family a position of superiority, and he is 
left to his own judgment to act according to what he considers best in 
the interest of the fainih. As observed by Holloway, J.: “The father 
is not bound to account for all sums in excess of what a frugal man 
would have expended. The passage in the Mitakshara stating the right 
of the sons to prohibit excessive expenditure by no means involves 
the logical consequence, that, if that right of prohibition has not been 
or from the minority of the sons could not have been exercised, there 
would be after the lapse of any period how long so ever, a right of 
restitution, it may be said that the case of a minor requires a different 
consideration; the law counter-balances his disabilities with many privi¬ 
leges, and it may well be that he might be entitled to restitution 
although a son of full age would not be. It may also be that the 


(13) Bhaskan v. Bhaskaran, 31 M 318. 
( 3 - 20 ). 

(14) lb , p. 320. 

(15) Collector v. Dcbtiaih, 21 \\. K. 
222 . 

(16) Surbessur v. Gossain Dass, 17 W. 
R. 210. 

(17) Fiari Lai v. Mail Mills, 41 A. 619. 

(18) Ram Nath v. Goturam, 44 B. 179. 
(183) ; contra in Abhoychunder v. Fiaree 


Mohun, 13 W. R. 75 F. B. (a Dayabhag 
case, but statement not so limited) ; cf. 
Firthi Pal v. Jowahir, 14 C. 493 (508) P. 
C. (cannot sue for profits) ; Arumilli v. 
Subbarayadti, 44 M. 656 (663) P. C.; 
Brinivas v. Thereivenyada, 38 M. 556 
(except from the date of his exclusion) ; 
to the same effect, Bala Krishna v. 
Muthusami, 32 M. 271 (274). 
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absence of the power of interposition would be a loss attendant upon his 
disability from which no law could relieve him.”*"’) Where the discre¬ 
tion of the managing member is exercised bona fide and for the benefit 
of the estate and the family has the benefit, such discretion should not 
be narrowly scrutinized.** 0 ) lie cannot be held liable for his negli¬ 
gence.^ 1 ) He manages the joint estate for the benefit of the family 
and so long as he does this, he is not under the same obligation to 
economize or to save as would be the case with a paid agent or trus¬ 
tee: “ It is now well settled that when accounts have to be taken 
with a view to a partition of joint family properties, the account which 
has to be taken of the entire family property in the hands of the 
different members is mainly an enquiry into the existing a-acts. The 
head of the family cannot in general be called upon to defend the pro¬ 
priety of the past transactions of the family.”*-'*) 

1422. This view is supported by the fact that, apart from fraud 
or misappropriation by the manager, unless something is shown to the 
contrary, every adult member of an undivided family, living in commen- 
sality with the manager must be taken to be a participator in and 
aUthorizor of all that has been done in the management of the pro¬ 
perty.*^) This is now agreed to by all the Courts except that in a 
Full Bench case of the Calcutta High Court decided in 1870 the contrary 
was laid down.***) Rut this case was recently referred to as by 
no means striking a discordant note.*-’ 5 ) At all events, its contrary 
view is now sufficiently overruled by the Privy Council,* 1 ) who have 
held that except where misappropriation is proved, the manager is 
liable to account only for what he has actually received and not for 
what he ought to have received, adding: “Their Lordships desire 
once more to repeat the warning they have often given against attempt¬ 
ing to apply without qualification in India the rules applicable to strict 
accounts between trustees and cestuis que trusts that exist in this 
country, because in truth there arc a number of fiduciary relationships 
in India to which these rules cannot in their entirety apply. This does 
not mean that breach of established duty should be less severely dealt 
with in India than in this country, but that there are fiduciary rela¬ 
tionships which do not involve all the duties which are imposed on 
trustees here. The office of manager of a joint family estate affords 
an illustration of this difference. In the absence of proof of direcs 
misappropriation, or fraudulent and improper conversion of the moneys 
to the personal use of the manager, he is liable to account for what he 


(19) Tara Chand v. Reeb Ram, 3 M. H. 
C. R. 177 (180). 

(20) Ratnam v. Gobindrajulu, 2 M. 339 

(21) Raya v. Gopal, 11 I. C. (M.) 666. 

(22) Shookmoy v. Monoharri, 11 C. 684 
P. C.; Arumilli v. Subbarayadu, 44 M. 
(156 (663) P. C., Bhoxoani v. Juggernath, 
13 C. W. N. 309; 3 I. 241 following 
Jug Mohan v. Mongol Das, 10 B. 528 (561 
581); Narayan v. Naihaji, 28 B. 201; 
Babu v. Dadjirao, (1893) B. P. J. 166; 
llaridas v. Narotam, 14 Bom. L. R. 237: 


Rarmesliiear v. Gobind, 43 C. 459 (464, 
465). 

(23) Balakrishna Mulhusanit, 27 AI. 
(273, 274)- 

(24) Abhoy Chtmdcr \. l’earce 
Mohuu, 13 W. R. 75 K. B. 

(25) Farmeshwar v. Gobind, 43 C. 459 
(464). 

(1) Shookmoy v. Monoharri, u C. 684 
(694) P. C.; Ramabhadra v. Virabhadra, 
12 M. 470 (475, 476) ; P C; Arumilli v. 

:iubharayadu, 44 M. O5O (6(. ? ) I. C, 




712 


THE HINDU CODE 


[S. 12$. 


received and not for what he ought to or might have received if the 
moneys had been properly dealt with.”< j) 

1423; Of course, the manager cannot escape his liability for fraud 
or gross negligence, nor can he saddle its effect 
Cl, (4). Fraud Ex- upon his co-parceners, unless they have profited by 
cepted ‘ hi; wrong.<3^ This was emphasized by ITiear, J., in 

the Full Bench case, last referred to, in the following words: “The 
principle that I understand the Knglish Courts of equity to act upon in 
these matters is simply this, that a person who has the control of and 
management of another’s property upon the footing of anything which 
amounts to a confidence or trust reposed in him by this other shall not 
be allowed to abuse that confidence and to make a profit out of the 
management without the owner’s consent, and inasmuch as the question 
whether or not a profit has been made of what has been done, is 
under the circumstances, solely within the knowledge of the manager 
himself, the Court of equity will make him disclose what he has done 
in other words, will make him account for his administration of the 
property.”*^ The manager’s accountability for fraud or misappro¬ 
priation is reserved even in cases in which he is held to be generally 
unaccountable.But even in such a case no coparcener can sue for 
account of a portion of joint property or for one or two items. Where 
he has the right to call for accounts, he must do so of the whole 
joint property.< 6) 


1424. Again, it is no exception to the general rule that the manager 
A , A has to account where he has agreed to. Such 

Recount, by Agree. Wfts thc casc of the defendant who managed the 

family banking business in Calcutta where the 
other coparceners used to come to examine his accounts which were 
maintained on the basis of partnership. Markby, J., held that though 
in an undivided family the manager was not liable to account, there 
is nothing in law to prevent the parties front modifying the manager’s 
immunity by an agreement, and in the case under reference, the learned 
Judge held that the banking business was being carried on more in 
the nature of a partnership than a joint business in the strict sense 
of the term, upon the understanding that the profits when realized, 
should be divided amongst the individual members in certain propor¬ 
tions. The defendant consequently rendered himself liable to account, 
which was ordered/?) 


1425. The manager is, of course, liable to account for all assets 
Mu.t Account for « f tl L e , i™ 11 fami, - v existin g at the time of parti- 
Admitted As«et«. tion.w For this purpose the coparceners are not 

bound to accept the manager’s ipse dixit as to the 


(2) /trumilli Arum tilt, 44 \r. 650 

(663) P. C.; Tammireddt v Gangireddi, 
45 M. 281 (286, 287). 

(3) Some v. Dhondu, 28 J! 300; Jai 

Ndrain v. Prag Naratn, 29 \\. N. 775 

1*. C., (1925) P. C. IT. 

(4) Qbhoy Chunder v. Pearce Mohun, 

13 W. R. 75 (79) F. B 

(5) Panneshwar v. Gobnd, 43 C. 459 


(465) ; Balakrishna v Muthusami, 35 M. 
271 (278) ; llhotoani Prasrad v. Juggcr- 
nath, 13 C. W. 309; Naray'an v. Raja 
Ram, 28 13. 101. 

(6) Nozvlase v Lalloec, 22 W. R. 202. 

(7) Riingun v. Kassuiath, 13 W. R. 
(F. B.) 76 N„ 3 B. L. R. ( 0 . C.) 1 . 

(8) Parmeshwar v. Gubind, 43 C. 459 

( 465 ). 
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extent and value of the property. That would be no account at all. 
He must show what has become of the family property, and if any 
is alienated, for what purpose and to whom it has been sold, and in 
fact he must not only state what the family property ’ is but 
explain what has become of the rest. So where the manager admitted 
the existence of certain estate family jewels which were worn by 
members of the family on special festive occasions, he was held pri¬ 
marily responsible and accountable for them and could not charge the 
other coparcener with possession of them/ 0 ) 

1426. The manager possesses the power to borrow money for a 
Cl (51 Contract famil y purpose in his capacity as manager so as 

Debts. } to bind the other members to the extent of their 

interest in the joint property/' 0 ) |>ut there is 
no presumption that any loan contracted by a manager in his own 
name is or has been contracted on behalf of "the family*") or is within 
his authority 0 or that it is for a family purpose/'*) It is, therefore, 
on the plaintiff who seeks to bind the other member of the joint 
family to prove that it is a debt contracted for the benefit, or with 
their consent or that there was an urgent family necessity therefor/ 1 -*) 

1427. Again the tael that the manager has authority to borrow for 
necessity does not carry with it the implication that he may borrow 
upon anything more than a reasonable commercial terms; and he who 
has to prove the loan will have equally to prove that the terms upon 
which it was advanced were in the circumstances reasonable, and 
it is open to the coparcener held liable therefor to show that the 
interest of the loan was exorbitant and far in excess of the ordinary 
commercial rate for the security taken/ 1 *) The denial of considera¬ 
tion and of legal necessity opens the defence that there was no necessity 
to borrow at the high rate of interest provided for in the deed 
which the lender must justify. Where, therefore, the debtor, a 
pardanashin widow, executed a mortgage for Rs. 775 with compound 
interest at 24 per cent, and half yearly rests, in a suit brought after 
the lady’s death against the reversioner the defendant denied the 
consideration ami its necessity; the Privy Council held the general 
plea to cover the plea as to excessive interest and that the creditor 
upon whom lay the onus had not discharged it by adducing in evidence 


(9) Venkata v. Bhashyya Karlu, 25 M 
367 ( 379 ) P. *'• 

(10) Chelamayya v. Varadayya, 2 2 M. 
166; Bimala v. Tarasundari, 14 \V. R. 
480 Ayhora Nath v. Girish Cliunder, 20 
C. 18; lialdeo v. Moburak Alt, 29 C. 583. 

(ir) Sunkur v. Gottry Per shad, 5 C. 
3-2*- 

(12) Nayendra v. Aina Chandra, 7 C. 
W. N 72(1; Ganpat Rat \. Munnt Lai, 34 
... i 35 - 

(13) Soiru v. Narayan. 18 15 . 520; 
Krishna v. Vesudev, 21 B. 808; Ganpat 
Rai v. Munnt Lai, 34 A. 135; Bhura v. 
Battsrat, (1915) P. W. R. 113; Paras 
Ram v. Gian Chand, (1919) P. W. R. 


48; Ram Dltan v. Ramji, 50 1 . C. (L.) 
215; Khasanu Mai v. Jagannath, 4 I« 
200; Contra in Brij Lai v. Jaishi Ram, 
(1915) P. \V. R. 106, dissented from. 

(14) Ganpat Rai v. Muni Lai, 34 A. 
* 35 ; Soiru v. Narayan, 18 B 520; Krish¬ 
na v. Vasudev, 21 B. 708; Narayan v. 
Political Agent, 7 Bom. L. R. 172; 
Dzoaraka Nallt \ Bunashi. o l\ \V. N. 
879. 

(15) Ram Biyawan \ No..... - 

Pal. 285 I*. C.; Mahadco Prasad v. Bes- 
sesswar, 2 Pat 488; Parmeshzear v Rai 
Kishati, 3 Pal.^ 829 Rayhunath \. Sri 
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two other howls carrying similar rates of interest on one of which 
a decree had been obtained, since it was not conclusive of what she 
might have done on the occasion in question/ 16 ) It has been held 
that all members may be sued on a promissory note executed by the 
manager for a family necessity/ 17) but apart from the liability of a 
trading firm for such a note drawn in its name,^ there does not 
seem to be any reason why the liability of the coparceners should be 
enlarged by reason of the nature of the security offered. (l ^ Of course, 
in any case, the joint family cannot be held liable on a promissory note 
executed by the manager for the business of a toddy shop carried on by him 
as an agent for a third party from whom he received a monthly 
salary/ 20 ^ Where the manager contracts a debt it is open to the 
creditor to hold him personally liable /*’ 1) or to sue him in his repre¬ 
sentative capacity/ 22 ) or to sue the whole fantilv as liable to him/ 2 -*) 
Where he elects to sue the manager personally as liable on a contract, 
he will obtain only a personal decree in execution of which he is not 
entitled to bring to sale the right, title and interest of any member 
except his own judgment-debtor’s. If, however, he elects to sue him 
in his representative character and has obtained a decree in that capa¬ 
city, he would be entitled to sell the right, title and interest of all or 
any of the members of the joint family at his discretion. 

1428. Lastly, the creditor may implead all members as jointly 
liable, in which case a decree might be passed so as to bind them all, 
should the debt be held recoverable from their estate. The creditor 
can only choose the first alternative where he has no proof of legal 
necessity, for in a suit based on the manager’s contract, the question 
of legal necessity would be immaterial and would not affect his 
liability. It is only when he adopts the second or the third course 
that he has to adduce proof of the legal necessity or bona fide enquiry. 
Jn this respect there is no difference between the Mitakshara and 
the Dayahhag school/-’*) 


(16) Rat Radlui Kishun v. Jag Sahu 
22 A L J. QS9, 8o I. C. 7Qi P. 

(17) Krishna v. Nagamani, 39 M. 915, 
Subramama v. Arumuga, 26 M. 330; 
Nagcndra v. A mar Chandra, 7 C. W. N. 
725; Baijnath v. Ramdhan, 11 C. W. N. 
139; Krishna wind v. Raja Ram, 44 A 
393; Raghnnath v Sri Narain, 45 A. 
434; but see Hari Mohan v. Sonrendra 
Nath, 41 C I. J 535, 88 I. C 1025, 
(1925) C\ j 153 (only if the plaintiff sues 
alternatively for the debt and proves 
necessity). 

(18) Raghunathji v. Bank of Bombay, 
34 B- 72 . 

(19) Krishna v Krishnasami, 23 M. 
597 (6or); Kutti Ammn v. Ragyi Seth, 
21 M. L. J. 526, 8 I. C. 851; Raghnnath 
v. Sri Narain, 45 A. 484; Vithan Rao v. 
Vithan Rao, 25 Horn. L. R. 151, 72 1 . C. 
242, (1923) B. 244- 

(20) Palukkavandy v. Penakaruppa, 2 

I. C. (M.) 203. 


(2 r) Decn Dayal v Jttydecp Narain 
3 C 198 P. C ; Jumoona Pershad v. 
Dignarain, 10 I C. 7 (8). 

(22) Btsscssur v Luchmcssuri, 5 t L 
K. 477 P. C.; IJcia Singh v Ram' Mano- 
har, 2 A 746. 

(23) Similar Lai \. C It hilar Mai, jg A 
i; Uicarka Nath v. Bungshi Chandra, t) 
C W. N. 879; Arumugam v. Sabapathi, 
5 M 12; Subramaniappan v. Subramani - 
ayyan, 5. M. 125; Dasaradhi v. Jodumoni, 
5. M. 193; Guruvappa v. Thirnma, 10 M. 
316; Maruti v. Lilachan, 6 B. 564; Kisan- 
singli v. Morcshwar, 7 B. 91; Babaji v. 
Dhuri, 9 B. 305; Abilak Roy v Rubbi, 
11 C. 293; Baldeo v. Mobarak Alt, 29 C. 
583; Ran fit Singh v. Amulya, 9 C W. N. 
923; I lari Mohan v. Sourendra Nath, 41 


C. L. J. 535, 88 I. C. 1025, (1925) C ii53, 
Raw Ratan v Lachman Das, 30 A. 460. 

(24) Dwarka Nath v. Bungshi Chandra, 
9 C. W. N. 879 (882). 
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1429. There remains the question whether the other co-parcener’s 
liability can be enlarged by his subsequent acquiescence. That this is 
possible has been observed in several cases.The acquiescence of the 
co-parcener is evidence of necessity.<■> 

1430. Where, however, it has to be otherwise *r<>ved, it does not 
appear to be cither necessary or in many cases possible that the cre¬ 
ditor should prove the necessity of each item in a long senes of bor¬ 
rowings. “If it were, it would be impossible tor a Hindu Saokar 
keeping a running account with the manager of a family to succeed in 
proving his account against the family. It will, we apprehend, be 
sufficient for the creditor to show that the family was in chronic 
need of money for the current outgoings of the family life 01 its trade 
necessities, and that the moneys were advanced on the representation 
of the manager that they were needed for such objects And if the 
fair inference to be drawn from all the circumstances of the case leaves 
no doubt in the mind of the Court that the moneys were borrowed for 
family reasons the plaintiff is entitled to succeed, although he is not able to 
indicate the particular purpose for which each sum has been borrowed.”*-*' 
Where the bulk of the consideration of 2>]/ 2 lacs was admitted or 
proved to be supported by legal necessity, it was presumed that the 
comparatively small sum of about Rs. 13,000, not specifically proved to 
be so supported was likewise so incurred. Such presumption would be 
well justified where all adult members had joined in executing the sale, 
or where it was challenged—say 20 years after its execution.*^ 

1431. Where the members are liable, their liability would be 
unlimited and not necessarily limited to their interest in the joint 
family. This is the necessary consequence of the rule that the manager 
may acknowledge the liability of the family for the debts which he has 
properl}" contracted.*The contrary has been held, since the utmost 
capacity of the manager is to sell the joint estate, he could not 
by his act bind the coparceners indirectly so as to involve property 
which he could not have sold directly under any circumstances.* s) 

1432 Not only is the manager entitled to contract debts, but he 

Alienation for * s e( l ua My entitled to alienate the joint property 
Family Necessity. for family necessity without the consent of the 

other coparceners. Whether the manager be the 
father or some other coperccner, his alienation is subject to the 
follwing principles:— 

(a) The power must be exercised only in case of need. 

( b ) The matters to be considered are:— 

(i) the existence of the pressure, 

(25) Ran)it Singh y Antalya, 9. C. (3) lb, p. 533. 

W. N. 923; Kandasami v. Samaskar.la, (4) Krishna v. Vasuda;', 21 13 . 808 
7 M L. J. 165, 5 I. C 922. (3x5). 

(1) Garibullah v. Khalak Singh, 25 A. (5) Bhaskar v. Vijalal, 17 B. 512; 

407 (417) P. C.; While v. Bisto Chunder Gosal v. Amarchand, 9 Bom. L. R. 1289 
Bose, 2 Hay 557. (1292), dissenting from contra in Chala- 

(2) Hari Prasad v. Sourcndra, 1 1 ’. mayya v. Varadayya, 22 AI. 166. 

506 ( 527 . 528 ). 
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(ii) the means of adverting it, and 
(in) the beneiil to he conferred. 

(c) If the lender or purchaser be a party to the mismanagement, 
he cannot take advantage of his own wrong; 

(d) Otherwise, the lender or pin chaser, unless he acts mala fide, is 
not affected, though better management might have preserved the estate 
from debt; 

(/) If there is no necessity, the lender or purchaser must have 
enquired, but— 

(/) If he does enquire and acts honestly, the real existence of 
necessity is not a condition precedent to the validity of the transaction, 
provided the necessity alleged is sufficient and reasonably' credited. 

(</) The lender or purchaser is not bound to see to the application 
of the money advanced/* 4 5 

1433. Extent and Limits of his Power. —Apart from the question of 
necessity, which is the touchstone of all alienators/*' there remains the 
question of his discretion within the limits of which the manager may 
ordinarily alien family property. He is, of course, entitled to dedicate 
a portion of the joint property with the assent, express or implied, of the 
other coparceners; hut if the property be small, he may dedicate it even 
without their consent/ 6 ' Hut he can do so only by an act inter vivos and 
not by Will/ 7 ' 


1434. Apart fioin this, his powers generally aie deducible from the 
leading case of Hanuman Pershad PandeyW in which the Privy Council 
have laid down the powers and the limits of the manager’s authority to 
alienate or charge a coparcenary estate. These principles have since been 
enacted as a part of the more general statute which protects a bona fide 
transferee for value who takes a transfer from the manager after reason¬ 
able enquiry into its necessity/"' 


1435. The question whether the manager has the right to transfer 
1* Other Coparce- the joint estate or any portion of it in case of 
tM*? Conient E ** en- necessity on his own authority without consulting 
m “ his coparceners has been answered in unequivocal 

terms by the Mitakshara which states both the rule, and an exception 


(4) Hanuman Pershad Pandcy v 
Babooee, 6 M. 1 A. 393; C haiamayya \ 
Paradayya, 2 Al. 16O (169). 

(5) Per Batty, J., in Nathan v Sit a 

Pant, 4 Bom. L. K. 587 (591, 592); Kalu 

v. Barsu, 19 B. 803; Krishna)! v. Sukha- 
rant, 3 Bom. L. R. 243; Sheikhchand v 
Hiralal, 9 Bom. L. R. 1114; Chmna v. 
Sad a Barka, 12 Bom. L. K. 8x1; Jayrup 
v. Ram Sunder, 6 Al. L. T. 249; J a hurra 
v. Srec Gopal, 1 C. 470; Sham Narain 
v. Raghoober, 3 C. 508; Bemala v. Mohun, 
5 C. 792; Piare v. Ghasi Ram, (1881) C. 


I’. S. C. Pt. 8 No. 21; Randall v. Lakhtni 
Chand, 1 B. H. C. R. (App.) 51; Trint- 
bak v. Gopalshet, 1 B. H. C. R. (A. C.) 
27; 7 andavarayya v. Valli /lnnnai, 1 M. 
H C. R. 398. 

^(6) Gangi v. lantini, 50 Al. 421 (425) 

(7) lb., pp. 425, 426. 

(8) Hanuman Pershad v. Alt. Babooee, 
6 M. I. A. 393. 

(9) S. 38, Transfer of Properly Acl, 
for which see Gour’s Law of Transfer 
(5th Ed.), §§ 681-695. 
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—the rule being that no man should make a sale or gift of anything 
without consulting all the sons<>°* and the exception being that he may 
sell or gift it in a season of distress, for the sake of the family and 
especially for pious purposes/"* In the early cases however, the Courts 
enforced the rule that the manager had no power to alienate the 
family property without the consent of the cop.i cencrs. Even the 
Privy Council were not quite sure what was the correct rule on the 
subject; for in Suraj Bansi's case (decided in 18811 they said: “The 
right of coparceners to impeach an alienation made by one member of 
the family without their authority, express or implied* has of late been 
frequently before the Courts of India, and it cannot be said that there 
has been complete uniformity of decisions respecting it. All aic agreed 
that the alienation of any portion of the joint estate, without such 
express or implied authority may be impeached by the coparceners, 
and that such authority will be implied at least in the case of minors, if 
it can be shown that the alienation was made In the managing member 
of the family for legitimate family pin poses. It is not so clearly settled 
whether, in order to bind adult coparceners, their express consent is not 
required ; but this is a question which does not arise in the present 
case.”*'- 1 * The Indian Courts were equally uncertain as to what w r as the 
rule and cases could be found to support any view since there were cases 
in which the express consent of the coparceners was held essential/' 0 
and those in w’hich it was opined that such consent might be either 
express or implied/' 4 * while there w*ere others in which though the 
necessity of any consent was not insisted on. still the Courts were 
careful to add that no hard and fast rule could be laid down, but that in 
such cases the conclusion as to the consent of the adult member must 
depend upon their own special circumstances/' 0 Lastly, there w'ere 
cases in which the manager’s power of alienation without the consent 
of tnc coparceners was affirmed/' 6 * 

1436. This view now accords with the later decisions of the 1’rivy 
Council who referring to the powers of a manager, observe- “The 
general principle in regard to that matter is that he is at liberty to 
affect or dispose of the joint property in respect of purposes deno¬ 
minated necessary purposes. The principle in regard to this is analogous 
to that of power vested in the head of a religious endowment or muth, 
or of the guardian of an infant family. In all the cases where it can be 
established that the estate itself that* is under administration demanded, 
or the family interests justified, the expenditure, then those entitled 
to the estate are bound by the transaction. It is not accurate to 
describe this as either inconsistent with or an exception to the funda¬ 
mental rule of the Mitakshara. For where estate or family necessity 
exists, that necessity rests upon the coparceners as a whole, and it is 


(10) MU, i-1-27. 

(11) lb , 1-1-28, .'>uraj Han si \ Shea 
Pershad, 5 C. 148 (1O5) P. 

(12) Vpooroop v. Vandhec, 6 (_. 749 

^(13) Miller v. Runya Nath, 1 2 C. 389 
( 399 ). 

(14) Chhotiram \ A arayan Pas. n H 
605 (60R). 


(15) Bislwnibhar v. Sudasheeb, l V K 
96; Sadabart \ Poolbash, 12 \\ K 1 *•’. 
B. 

(16) F. B. Juyycrnalh v. Doobo. 14 V . 
R. 80; Biinsee tail v. A chadh, 22 W. K. 
552; Plmlchand v. Man Singh, 4 A. 309; 
Chandradeo Singh v. Mata Pershad, 31 

a. 176 F. B. 
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proper to imply the consent of all of them to that act of the one which 
such necessity has demanded. ,,(l5) 

1437. In a later case their Lordships explained that an alienation 
by the manager may be equally supported by a benefit to the estate, (l6) 
while as regards the transferee they laid down the principle which 
accords with the general law as enacted in S. 38 of the Transfer of 
Property Act. It is true that that section does not directly affect any 
rule of Hindu Law to the contrary; but the tendency of recent cases 
is to regard the manager as entitled to transfer the joint estate, 
either with the consent of the coparceners, or without their 
consent for legal necessity or benefit of the family. And this appears 
to be the rule in consonance with the text and the spirit of Hindu Law. 

It is said that if the debtor did not borrow money for legal neces¬ 
sity the fact that it was afterwards so applied would not enlarge the 
liability of other coparceners/ 1 Hut this view appears to be too 
narrow and unsupported by principle or the precedent quoted for it. 

1438. Tt has already been stated that the term “ benefit ” includes 
spiritual benefit (S. 112). The Karta is, therefore, entitled to dedicate 
a portion of the family properly for the purpose of religious charity, w r ith 
the assent, express or implied, of the other coparceners, and if the pro¬ 
perty be small, he may dedicate it even without their consent, though he 
can only do so b) an act inter i>rvos and not by Will/ ,8) 


1439. The right of the manager to enter into contracts on behalf 
„ r M , r of the coparcenary is also settled by the Privy 
tract. Council who said:' “The Indian decisions as to 

the powers of the managing members of an 
Indian joint family are somewhat conflicting. It is, however, clear 
that where a business like money-lending has to be carried on in the 
interest of the family as a whole, the managing members may properly 
be entrusted with the power of making contracts, giving receipts and 
compromising or discharging claims ordinarily incidental to the 
business. Without a general power of that sort it would be impossible 
for the business to be earned on at all. ,,(,o) This power is not affected 
by the fact that the other coparceners are minors, (jo) and in such cases 
the test to he applied is rather the apparent authority of the manager 
than the actual necessity of the family/-’ 1 J 


1440. Th e power to make contracts necessarily implies the power 
Pa*. Receipt. to discharge it, and the Trivy Council have in 

pass receipts as ; 


the case last cited ruled that he has the power to 
necessary incident of management. As such, he can 


05 ) Sahu Ram v. Bhup Singh. 50 A 
437 (44.3) P. C followed in Jogi Das v. 
Ganga Ram. 21 C. W. N. 957 P. C.; 
Karm Chand v Ram Labhay, 7 L 476. 

(16) Falaniappa v. Sreematli, 40 M. 709 
P. C. 

(17) Nandan Prasad v. Abdul /Isis, 45 
A. 497; following Balzvant Singh v. 
Cfaney, 34 A. 29G P. C. 


08 ) Gangi v. Tam mi, 50 M. 421 (425, 
426) P. C’. 

(19) Ki.shen Prasad v Har Narayan 
Singh, 33 A. 272 (276) P. C.; Raghu- 
nathji v. Bank of Bombay, 34 B. 72. 

(20) Raghunatliji v. Bank of Bombav, 
34 B. 72 (87). 

f 21) lb., i>. 86. 
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give discharge so as to hind his minor coparceners with the meaning of 
S. 7 of the Limitation Act/*° 


1441. Such are also the powers to compromise claims or refer 

them to arbitration/ 2 * 0 So where a person sued 
Compromise and the joint family for a share therein, and the father 
Refer to Arbitration. as manager compromised his suit by giving him a 
share, the Court held that in the absence of 
collusion or fraud, the compromise bound the joint family/ 20 and this case 
was followed in another case in which it was held that it was competent 
to the father in his capacity of manager to refei to aibitration the 
partition of the joint family property and the award made on such 
a reference, would, if in other respects valid, be binding on th r sons/ 2 - 0 
The same rule applies equally to a manager other than the father; 
and it is immaterial that some of the members were minors, provided 
the reference was to their benefit/ 20 Hut, of course, where a refer¬ 
ence is made to arbitration during the pendency of the suit to which 
any party is a minor, then the provisions of the Civil Procedure Code 
relating to minors must be adhered to. Consequently, where a suit was 
compromised by the father as the guardian ad litem of his son and the 
Court had not expressly sanctioned it as required by Or. XXXIT, R. 7 of 
the Code of Civil Procedure, no decree passed thereon was held to be 
of any force against the minor who was entitled to avoid it/ 2 ° though 
the compromise would be binding upon other parties. 

1442. A compromise otherwise good, cannot be impugned by a 
party on the ground that he had made it under a misapprehension as to 
his rights*-’ 0 since it is of the essence of a compromise that the dispute is 
settled without examining its merits* 0 

1443. The manager may settle a dispute by the special oath of his 
adversary administered under the provisions of the Oaths Act/° 


1444. 

Cannot 

Business. 


While the manager, as such, is entitled to carry on an ,in¬ 
art New <-*estral family business, he cannot start a new 

a ew business. If he wishes to start one he can only 

do so with the consent of the adult coparceners/ 0 


Hut even then his liability to the minor members remains. If the 


(19) Suptu v. Sakha ram, 30 Bom I.. 
K- 537 . 

(jo) his hen Prasad v. liar Narayan 
Singh, 33 A. 272 (276) F. C ; Pitam 
Singh v. Ujagar Singh, 1 A. 651; Jaga- 
uath v. Madulal, 16 A. 231 (233) ; Ram 
Payal v. Moti Ram, jo N. L. R. 74 (76). 

(21) Pitam Singh v. Ujagar Singh, 1 
A. l) 5 i ( 655 ). 

(22) Jaganath v. Madulal, 16 A 231 
(233), followed in Ram Dayal v. Moti 
Ram, to N. L. R. 74 (76); Jagannath v. 
Kat,hiatal, 6 I. C. (A.) 123; Pnlliah v. 
Varadarajulu, 31 M. 474 (compromise by 
reversioner). 

(23) Balaji v. Nana, 27 B. 287; Chinna 
y. Ganga, 9 M. L. T. 34; Roman v. Ilur- 


rolal, 10 C. 334, Jai Nath \ Kamala, 7 
I. C. (C) 31. 

(24) O. 32, R. 7, t\ F (' Jamna Bai 
v Pasanta, 39 Af 409 F. C ; Ganesh Row 
v Tulja Ram, 36 Al 205 P. f 

(25) Pcnkatagiri v Suhharayadu, 34 l. 
f (M.) 491. 

(1) Pulliah v Varadarajulu, 31 AS 
474 - 

(2) Samu \. Swaminatha. 16 AT I.. J 
163; 25 I. (.’. 221, followed in Ji/imba v 
Saginram, 22 AT. L. J. 45, 14 J C 374 . 
holding Tliimappaya v. Lakshminarayaua, 
0 M. 284, as no longer good law. 

(3) lammireddi v. Gangireddi, 45 Af 
128 (290), following Morrison v Pers- 
choylc, f) C. W. N 429; Abdnr Rahman 
v. Hussain, 37 M L. J 316. 
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venture was successful it will stand supported on the ground 
of " benefit.” Rut if it fails the minors may call upon the manager to 
bear the losses of his own enterprise if it proved too speculative and 
hazardous. The question in this and similar cases is not what the 
manager did: but whether it was justified as a prudent act of manage¬ 
ment (S. 140). 


1445. Acknowledgment of Debts.—The power of the manager 
M „ . to contract debts carries with it the necessary 

e • o arre . power to acknowledge them. As such, it has 
been held that the manager is an agent for the purpose of Section 19 
of the Limitation Act, and ma\ as such acknowledge debts on behalf of the 
joints family whether consisting of adult or minor members***: and 
any payment by a manager would be a payment by an agent duly 
authorized within the meaning of S. 20 of the Limitation Act.*' 0 
Rut, of course, the manager can only enlarge limitation in respect of 
debts contracted by him for the joint family. He cannot do so in 
respect of the debts contracted b\ the members individually.('* 


1446. The manager has, however, no authority to acknowledge 
Barred Debt* except as against himself, a debt already barred 

b\ time. (S) 6 This view is supported by the vie v 
that sitici the manager can only bind the family by his act w’hich is 
necessary or beneficial to its interest and the acknowledgment of a 
barred debt cannot be so regarded, his acknowledgment of such a 
debt is beyond his power. 


1447. Though the manager, as such, may possess no power to 
Father’* Barred revive «'» debt by an agreement to repay it after 
Debt*. >t has become barred by time/"* such power i*' 

possessed by the father when he is the manager 
as against his sons, who are bound to pay their father’s debts, only if 
they arc not illegal or immoral, a liability which docs not extend to any 
other relation beyond the point of necessity and benefit to the family. 


(5) See S 21, Cl. (i), added in Act 
IX of lyoK; Chennayya \ Gurunatham, 
5 M. Kk) F B ; Soblianadri v Srmnnitlu. 
17 M. 221 ; Kailasa \. Ponnttkannu, iX Si 
45 r> ; Subramama \ Arunntya, At M 330; 
C hidanbaram v. Ramasieam 1, 26 I (‘ 
(M ) yii; Bhasker \ Vi/alal, 17 B 512; 
Rnnmaltinyhji v V<ultlal, 20 B. 61; A11- 
ttapayauda \ * uunjadiyyapa. At B 221 
b- B (acknowledgment by a certificated 
guardian); Narcndra \ Ran Imran, 20 • 
647; Sarada Charm \ Ihiryaram, 37 (_. 
461; ifar Prasad v llakshi, 10 C \\ N 
86o, Jl ft (C ) 30; I lari \Tohan v. 
Sotirendra Nath, 41 l' I. J SI5 XX T. 
C. 1025. (1025) C 1153; Rann 'huran \ 
Gaya Prasad, 30 A 422 F. B ; matri m 
Kumarasami v. Palanayappa, 1 M 3X5; 
IVajibtm v. Kadir Jlaksh, 13 t 2Q2; 
Chhato v. Bilto, 26 ( . 53, is no longer 
good law, in view of the amended section 

(6) S. 21, Cl (1), added in Act TX of 
1908; Sukhamoni v. Ishan Chunder, 25 C. 


844 (852) P. C.; Sarodacharan v. Darya 
Rant, 37 l' 461; Ranieharan \ Cava 
Prasad, 30 A 422 F B ; ( Indanibaniin 
v Ramaswami, 26 I. C. (M ) 911. 

(7) Narayana v Venkata, 2s M. 220 
(234) K. B 

(8) Narayana v Venkata Ratnana, 2S 
M. 220 (234) F. B. 

(9) Gopal Narnia v. Kiiddomulty, 14 
B. L. K 21; Chinnaya v. Guninatham, 5 
Al. 169 F. B ; Ktunara \. Pala, 5 M. 3X5; 
Kondappa v Subba, 13 M, 1X9; Dinkar \ 
Appaji, 20 B. 155; Naratiji v. Bhayvan- 
das, (1XX1) B. P. J. 23X; ll’ajibuit v. 
Kadir, 13 ( . 2Qj; Indar Singh v. Sarjn 
Sinyli, X A. L. J 1099; Dalip Sinyli \. 
Kundan Lai, 35 A. 207; Sadlm v. Brah- 
mades, 61 1. C (Pat) 20 contra in 
Rama v. Viswauatha, 41 M. L. J. 567 (he 
has the power). 

(10) S 149 Comtncn ; Dalip Sinyli v, 
Run da 11 Lai, 35 A. 207. 
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1448. The manager • is competent to give a valid discharge. 

n„. within the meaning of S. 7 of the Limitation Act, 
DuSKS? o{ a claim ™ behalf of himself and his co¬ 

parceners, whether adults or minors, without the 
concurrence of the minor members so as to set limitation in motion 
against them/*'* He is held entitled to consent to an alienation by a 
coparcener’s widow so as to bind his subsequently born son/ 12 * But he 
cannot forego a substantial portion of the family debt without cause; if 
he does so. it does not discharge the debtor, from whom the other Co¬ 
parceners may recover it/ ,J * 


1449. Manager’s Right of Suit.—That the manager mry possess 
Claw* (•). tbe , r ’? bt to ^present the family in a suit affecting 

the joint family has been now conceded by the Privy 
Council who said: “Is there any principle of law, or nnv custom applicable 
to a case like this, according to which the managing member of a, Hindu 
joint family entrusted with the management of a business must be held in¬ 
competent to enforce at law the ordinary business contracts they are 
entitled to make or discharge in their own names. The defendant is, 
of course, entitled to insist on all the persons with whom he expressly 
contracted being made parties to the suit.”* 1 -*) And in another case, 
they said: “ There seems to be no doubt upon the Indian decisions 
(from which their T.ordships see no reason to dissent) that there are 
occasions, including foreclosure actions, when the managers of a joint 
Hindu family so effectively represent all other members of the family 


that the family as a whole is bound.”*’** 

1450. The question then arises: What are these occasions ? It 
appears to be agreed that in respect of all contracts made by* the 
manager he has unquestionably the right to sue by himself, though 
the contract may have been made by him in his capacity as manager 
of the joint family. In such a case there is a privity of contract 
between him and his obligee entitling him to sue. But though this 
is his right, it is equally the right of the defendant to insist upon 
the joinder of all persons who are entitled to enforce the contract 
and the Court should then implead them. There is no question ot 
limitation, since the manager alone is competent to act and other 
members are merely joined cx majore cautela. 

1451. But if the defendant does not object, the decree will bind 
the joint family, and junior members cannot complain that they were 
not parties to the suit, since they were sufficiently represented by the 
manager/' 6 * But in certain Courts, e.g., in Bombay, as a matter of 


(n) Surju Prasad v. Khwahisk Ali, 4 
A. 512; Vigncswara v. Bapayya, 16 M. 
436; Sadulla v. Bhana Mai, (1882) P. R. 
58; Harihar Pershad v. Bholi Pershad, 
6 C. L. J. 383 (393) ; Bamuarilal v. Sheo 
Shankar, 8 I. C. (C.) 670. 

(12) Bhagivan v. Ujagar, (1928) P. C. 
20. 

(13) Dasratha v. Narasa, 51 M. 484. 

(14) Kishen Prasad v. Har Naratn, 
33 A. 272 (279) P. C.; Shco Shankar v. 
Jaddo, 36 A. 363 P. C.; also see 2 Gour’s 


Law of Transfer, (5th Ed.), §§ 2402- 
2408. 

(15) Kishan Prasad v. Har Narayan 
Singh, 33 A. 272 (276, 277) P. C., over¬ 
ruling Alagappa v. Vellianchetli, 18 M. 


(16) Sheo Sankar v. Jaddo, 36 A. 383 
(386, 387) P. C., affirming O. A. Jaddo 
v. Sheo Shankar, 33 A. 71; Jogendro v. 
Funindro, 14 M. I. A. 367 (376) \Bes- 
sesur v. Luchmessur Singh, 5 C. L. R, 
477 P- C. 


H. C.—46 
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practice the manager joins all his coparceners in suits affecting the 
coparcenary/ 1 *) and until recently there was a conflict of opinion as 
to the power of the manager to maintain a suit in his own name 
without impleading his coparceners, some Courts holding such suits 
incompetentwhile ‘others holding them maintainable/ 17 ) In 
some cases the Courts seek to distinguish the case of the father and 
any other manager, holding that while the former may, the latter 
cannot bind the family by any decree passed against him< l8 ) but the 
Privy Council have held that apart from certain textual powers 
possessed by the father, such distinction has no legal support/ 1 ’) 
Since the manager alone can sue for the joint family debt, no co¬ 
parcener can maintain a suit to obtain a refund of the money deposited 
by him to avert an attachment of his coparcenary share/ 20 ) unless, 
of course, it was his self-acquisition. 

1452. Manager De Facto Guardian.—It has already been seen 

Clauca (7). that the manager of a joint family is 

the de facto guardian of all minor copar¬ 
ceners for the protection of whose interest no guardian 
can be appointed either under the Guardians and Wards Act/ 21 ) or 
by the High Court in the exercise of its inherent power/ 22 ) The only 
cases in which the appointment of another guardian is possible have 
already been considered (§ 1050). 

1453. In all other cases, the manager of the joint family is the de facto 
guardian of all minors and is as such entitled to all the rights as he 
is subject to all the liabilities of a guardian. 

1454. Manager’s Separate Business.—The fact that a person is 
the manager of a coparcenary does not disentitle him to own or start 
a business of his own. Indeed, with the growth of mass education, 
and the widening of the avenue for the employment of individual 
talent, it is more often than not that the manager living in a town starts 
a business of his own; while educated managers take to a profession or 
obtain employment in which the other members can have no share. 
So, it is possible for the manager to enter into partnership of his own 
with a stranger. Rut in this case he must be careful to keep 
his business separate—as there is the danger of his losing his self¬ 
acquisition by merger or blending. As the law applicable to joint 
families does not permit of the manager embarking on a speculative 


(15) Kashi Nath ’ Chimnaji, 30 B. 477 
(486). 

(16) Kuttuslieri ,. Vallotill, 3 M. 234; 
Alagappa v Vellian, 18 M. 33 (36), ove 
ruled in 'Kishan Prasad v. Har Narayan 
Singh, 33 A. 272 P. C.; Angamutu v. 
Kolandavellu, 23 M. 190; Hari Gopal 
Gokaldas, 12 B. 158; Balkrishna v. Moro- 
21 B. 154. 

(17) Arunachalla v. Vythiolinga, 6 M. 
27; Ramanaya v. Venkaratnam, 17 M. 
221; Girwar v. Makbuncssa, 1 Pat. L. J. 
468. 

(18) Madusudan v. Bhan, 15 Bom. L. 
R. 36 (40); Laxman v. Vinayok, 40 B. 


jay. 

(19) Surai Bunsi v. Sheo Persad, 5 G 
148 (165) P. G 

(20) Muthusami v. Angayakannu, 11 
M. L. W. 115; 54 I. G (M.) 807. 

(21) Gharibullah v. Khalak Singh, 25 
A. 407 P. G; Virupakshappa v. Nilgan- 
gava, 19 B. 309; Bindoji v. Mothurabai, 
30 B. 152; Shamkuar v. Mohanunda, 19 
C. 301; Jhabbu Singh v. Ganga Bishan, 
17 A. 529. 

(22) Manila!, (In re), 25 B. 353; 
Jairam, (In re), 16 B. 634; Jagannath, 
(In re), 19 B. 96. 
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or hazardous enterprise the manager must so conduct himself and 
maintain his accounts that if his venture succeeds his coparceners do 
not claim a share; and if it fails they do not suffer by his passing on- 
the business as a family undertaking. The same remarks apply to 
junior members who having the same right, might be exposed 
to the same risk. 

129 . A coparcener is liable to the extent of his interest in 
the coparcenary property for all debts incurred 
nation^by Manager.' ancl alienations of the coparcenary property 
made by the manager:— 

i («) where the debt is incurred or the alienation made 
expressly or impliedly by him as such for legal 
necessity or benefit as defined in Sections 111-114. 

( b ) where the creditor or alienee, after reasonable in¬ 
quiry, in good faith believes that the debt was so 
incurred or the alienation was so made. 

Explanation 1.—If the debt was incurred or the alienation 
made for legal necessity or benefit, the fact that the transaction 
had been precipitated by the previous mismanagement of the 
manager does not affect the creditor or the alienee, unless he was 
himself a party to such mismanagement. 

Explanation 2.—There is no presumption that the debt in¬ 
curred or the alienation made by the manager was just and pro¬ 
per so as to bind the coparceners. 

Explanation 3.—Nothing herein precludes a coparcener 
from making himself or being made otherwise liable, by his act 
or omission, conjointly with or apart from the manager. 

Synopsis. 

(1) Analogous Law (1455- (2) Personal Liability (1457). 

(1456). ^3) Manager's Contracts (1458), 

1458. Analogous Law.—This section is supported by the following 
authorities. (2 *) The power of the manager to contract debts so as to 
bind the co-parceners to the extent of their interest in the co-parcenary 

(24) Hanooman Persattd v. Ml Putty, 5 C. 363. 

Babooee, 6 M.I A. 393; Lala Amnrnath v. Expl 2 —Pariah Bahadur v CMtp’aL 
Achati Kuar, 14 A. 420 P. C.; Nowrutton Singh, 19 C. 174 P.C.; Bhura v. Banarsi, 
v. Baboo Bonree, 6 W.R. 193; Chalamayya (1915) P.L.R. 174; Mela Mai v. Gori, 3 • 
v. Varadayya, 22 M 166; L. 288 (293) Solan Ram v. Parduman, B 

Expl. 1. —Hanooman Persaud v. A//. L. 673; 

Babooee, 6 M.I.A. 393 (423); Mahabeer Expl. 3.—S. 41, Transfer of Property 
v. Joobha, 16 W.R. 221; Sheoraj v. Nuk- Act; see Gour’s Law of Transfer 
chedi, 14 W.R. 72; Sikherchutid Dul- (5th Ed.) §§ 757 * 7 ^ 4 - 
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property is limited, though il may be enlarged by their consent: other¬ 
wise his power cannot be exercised except in the case of necessity 
or for the benefit of the family or of its members. As the Privy 
Council observed in the leading case which settled the law on the 
subject: “It (the power) can only be exercised rightly in a case 
of need, or for the benefit of the estate. But where, in the particular 
instance, the charge is one that a prudent owner would make, in 
order to benefit the estate, the bona fide lender is not affected by 
the preceding mismanagement of the estate, the danger to be averted, 
or the benefit to be conferred upon it. in the particular instance, is 
the thing to be regarded. Their I ordships think that the lender is 
bound to enquire into the necessities of the loan, and to satisfy him¬ 
self as well as he can, with reference to the parties with whom he 
is dealing, that the manager is acting in the particular instance, for 
the benefit of the estate. Rut they think that if he does so enquire, 
and acts honestly, the real existence of an alleged, sufficient and 
reasonably credited necessity is not a condition precedent to the 
validity of the charge, and they do not think that under such cir¬ 
cumstances he is bound to see to the application of the money/’f 1 *) 

1456. All these principles are enunciated in the section which, 
however, applies only to a normal family, and not a trading family 
the manager of which possesses necessarily large powers as stated 
in S. 140. So again, the powers of the manager may be implemented 
by the act or conduct of one or more of the co-parceners who might 
be bound by it. But these arc exceptional cases, and eliminating 
them for the present, the power of the manager is limited by neces¬ 
sity or benefit. In some cases anything that constitutes a “ necessity " 
would also constitute a “benefit,” but it is obvious that the two con¬ 
cepts are different since the discharge of a legal, moral or spiritual 
obligation may be a pressing necessity though it cannot be described as 
necessarily beneficial to the family or the estate (Section 112). 

1437. Personal Liability.—Whcie a manager professes to act 
Ex Ianation 3 as niana f? Rr his liability is not personal. But 

xp a 1 n where he makes representations both he (,3) and 

his successor in officc^O ', re bound to make them good or they will 
be mulcted in damages. But where the manager makes an agreement 
to purchase immovable property and then dies, his agreement may ( ' 5) 
or may not< lG > he specifically enforceable against the surviving co 
parceners according to whether it was or was not supported by legal 
necessity. Apart from legal necessity they might be liable under the 
general law, e.g., Sections 41 and 43 of the Transfer of Property Act, 
or under Section 115 of the Evidence Act or under some other prin¬ 
cipal of law, eg.. Section 73 of the Contract Act (, ri or Section 55 (21 
of the Transfer of Property Act. It has accordingly been held that 


(12) Hattooman Pcrsand Panday v. 226; (1923) M. 313. 

Mt. Btibonee, 6 M. I. A. 393. (16) Shiinmugam v. Subha Reddi, 31 I. 

(13) Adikeswan v. Gurnath, 40 M. 338 C. (M.) r. 

F. B. (17) Adikesaran v. Gurunatha, 40 M. 

(14) Ginoar Narain v. Makbunissa, 1 (348) F. B.; Nabiii Chandra v. Krishna 

Pit. L. j: 468; 36 I. C. 542. Barana, 38 C. 458; Ranchhod v. Mdn- 

(15) Bappu v. Anmmalat, 44 M. L. J. mohandas, 32 B. 165. 
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a manager who has agreed to sell immovable property of himself 
and the minor coparceners becomes personally liable for damages for 
failure to perform the contract when it is found not binding on the 
minors. The same liability attaches to the coparceners other than 
the manager who make or aid in the formation of a contract. Mem¬ 
bers of a co-parcenary cannot retain the bene it and at the same 
time repudiate the transaction by means of which the benefit has 
been conferred/’ 8 ) 

1458. Manager’s Contracts.—The entire coparcenary is bound by 
the manager’s contracts, if made within ihc scope of his authority. But 
where the contract fails to be binding on the coparcenary, it is within 
the discretion of the Court to grant specific performance in respect only 
of the manager’s share, or award damages/ 1 ?) Such discretion wouid 
naturally be against specific relief in Bengal, Behar and the United Pro¬ 
vinces and the Punjab* 26 ) where a coparcener is not permitted to alien 
his share even for valut. Even in Bengal the rule of practice may be 
overborne by the rule of equity, as where a coparcener has contracted to 
sell a share of the joint property to plaintiff representing that he had 
authority to do so, in which case the Court would decree specific perfor¬ 
mance if the share allotted to him would suffice to fulfil the contract/ 2 ’) 
In a suit for specific performance against a coparcener, other coparceners 
are not necessary parties, unless there has been, since the contract, a parti¬ 
tion and fraudulent design against the alienee/ 22 ) 

130 . An alienation by the manager of joint property 
Manager*, aiiena- without legal necessity is not void, but only 
tion - voidable at the instance of the co-parceners 

affected thereby. 

1459. Analogous Law.—Since the manager represents the joint 
property and can alienate it with the consent of the other co¬ 
parceners/ 23 ) it follows that his alienation is ordinarily presumed tb be 
made on behalf of all the coparceners, who may affirm or repudiate it 
if not otherwise valid,* 2 *) which means that such alienation is not 
void, but only voidable at the instance of coparceners whose interests 
are affected thereby/ 23 ) It was so held in a case in which the father 
had made a gift of some coparcenary property to his wife, constitu¬ 
ting her an absolute owner. His only coparcener was his son, who 
died without challenging it during the father’s life-time. On his 


(18) Jado Singh v. Nallm Singh, 48 A 
592 . 

__ (19) Janki Nulh \. Jamini Kanla, 22 I 
C. (C.) 612; Jadhu Nandan v. Abdul 
Rahman, 16 C. W. N. 93; n I. C. 892, 
O. A. Abdul Rahman v. Jadunattdan, 18 
C. L.'J. 344; 21 I. C. 528 citing Lumley v. 
Raveuscroft, L. H. 1 Q B. (183; S. 

(20) Seetla Sahai v. 1 haleur Din, n 
A. L. J. 456; 20 1 . C. 247. 

(21) Shama Charan v. Kumed Dasi, 27 
C. J.. J. 61 r; 42 I. C. 378. 


(22) Rungayya v. Subramania', • 4O M. 
365. 

(23) Sheo Ghulam v. Badri Narain Lai, 
11 A. L. J. 79S. 

(24) Subramania v Padmanabha, 19 M. 
2O7; Iburamsa v. Therttvenkatasami, 34 
M. 2O9; Subba Guundan v. Krtshnama- 
chari, 45 M. 449 <40o>. 

(25) Jagcsar V. Deo Dat, 45 A. 654; 
following Subba Goundou v, Krishndmt i- 
chari, 45 M 449; Sankara v. Uminer, 46 
M. 449; Shcv Ghulam v. Badri Nart in, 
11 A. L. J. 798. 
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death the donee (his mother) mortgaged it to the defendant, where¬ 
upon the plaintiffs who were her next reversioners sued for a declar¬ 
ation that the gift was not binding on them after the mortgagor s 
death, but the Court dismissed their suit holding that the mortgagor’s 
-title if defective could only have been attacked by the co-parcener who 
-died without challenging it. “ The interests of the plaintiffs were in 
no way affected by the deed of gift when it took place. They had no 
right in the property whatever during the life-time of either Mahabir 
(the father, or, his son). It would be giving a great and unwarranted 
extension of the rights of reversioners as hitherto understood to allow 
them the right to challenge an alienation under the circumstances found 
in the present case.” (, > 

1460. F rom the fact that the manager’s alienation without necessity is 
-voidable and not void, it follows that the coparcener repudiating such 
alienation becomes entitled to mesne profits only from the date of his 
repudiation of the alienation and not from the date it was made,< 1 2 3 > 
and the purchaser’s suit for refund of the price paid by him for such 
^aie would be subject to Article 97 of the Limitation Act, the starting 
point for which is not the date of the decree for his ouster but the 
date of his actual dispossession.^ 

1461. An impropei alienation by one coparcener may be set aside by 
another, but strictly speaking, this is all he is entitled to (4) ; but if his 
suit is a representative suit; and he impleads or represents the other 
coparceners, the Court may set aside the alienation, subject to such 
equity as the alienee may be found entitled/** 

131 . Where an alienation is found to be in excess 

Equity arising on of the requirements of legal necessity or 
partial necessity. benefit, or, in the case of the father’s aliena¬ 
tion also of an antecedent debt, it may, except as otherwise pro¬ 
vided, he set aside or upheld in accordance with the following 
rules:— 

(a) Where it is justified by all but an inconsiderable part 
of the consideration, the Court may uphold the whole aliena¬ 
tion presuming it as so justified, or place the alienee upon 
term; 

( b ) Where it is only partially so justified, the alienation 
will be set aside upon the alienee being reimbursed the consi- 

(1) Jagesar v. Deo Dot, 45 A. 654 v. Shashi Bhushan, 10 I. C. (C) 486; 

(656)- Meonakshi v. Krishna, 32 I. C. (M.) 

(2) Subba Goundan v. Krishnamachari, 176; Ramchander v. Tohfah Bharii, 26 A. 

45 M. 449 (465, 466), dissenting from 519; Sttbbaroya v. Rajagopala, 38 M. 887. 
contra in Kandasami y. Somaskanda, 35 (4) Shy am Sunder v. Jagarnath, 2 Pat. 

M. 177, following Bhirgu Nath v. Nar- 925. 

singh, 39 A. 61. ( 5 ) Bunuiari Lai v. Daya Sunkar, 13 

(3) Sankara v. Ummer, 46 M. 40, C. W. N. 815; Mahanath, v. Barhamdeo, 

distinguishing Jusouru v. Ptrthichand, 46 14 C. W. N. 532, explained in Shy am Sun- 

C. 670 (687) P. C., following Sukmoy der v. Jagarnath, 2 Pat. 925 (927 928) 
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deration found supported by Legal necessity or Benefit, and 
the cost of improvements, if any, made by him: 

Provided that no person, not a bona fide alienee for valu¬ 
able consideration without notice, can claim such equity to 
compensation. 

(c) But before impeaching a transaction, the Court will 
pay due regard to the lapse of time and all attendant circum¬ 
stances. 

Synopsis. 

(1) /Analogous Law (1462). 1466). 

(2) /Alienation by Heiress for (3) Case for Terms (1467). 

Partial Necessity (1465- ^4) No Mesne Profits (1468). 

1462. Analogous Law.—This section is now supported by the under- 
noted cases.*** it is necessarily subject to other provisions. 
For instance, the reversioner who had consented to the 
alienation cannot afterwards claim to set it aside. And similarly 
where the alienee was a privy to the transfer being made without legal 
necessity, he cannot claim the equitable relief by way of restitution. 
If, however, the alienee is a bona fide transferee without notice and 
the reversioner has not by his consent or acquiescence encouraged or 
ratified his transfer, then the rules set out in this section apply. They 
have no application when the transfer is wholly supported*** or un¬ 
supported by consideration.* 4 5 6 * 

1463. Hut it applies to an excessive sale for necessity, and the 
question whether the sale should be affirmed or its consideration re¬ 
funded depends upon the excess.* 7 * The question what failure of 
consideration, as warranted by necessity, justifies the cancellation of a 
sale cannot be treated as a matter of arithmetical calculation 
as several considerations have to be taken into account. One thing 
is certain that the mere fact that a small fraction, say ten, fifteen or 
even twenty per cent, of the consideration is found unsupported by 
necessity, is not necessarily decisive of the question. On this point the 
conflict between Indian cases has now been set at rest by a series of 
decisions of the Privy Council affirming the principle embodied in 
Clause (2). In the cases before their Lordships’ decision the Courts were 
inclined to weigh the quantum of necessity in golden scales, holding 
that even where an infinitesimal fraction of the consideration is 


(4) Cl. (a) —Srikrisltna Pas v. NaiJtu 
Ram, 49 A. 149 P. C.; Ulfat Rat v. 
Tej Narayan, 8 L. 362. 

Cl (b).—Deputy Commissioner v. 

Khanjan Sihglt, 29 A. 331 (338) P. C. 
Cl. (c).-§ 1578. 

(5) Raghubar v. Akhtar, 6 A. L. J. 3OO. 

( 6 ) Vijbhukhan v. Doyaram, 32 H. 32; 
Janki v. Madliu, 9 Bom. L. R. 7x0; Han 

v. Bajrang, 13 C. W. N. 544; 11 I. C. 434- 


( 7 ) Cl. (a)—Girdhari Lai v. Kantoo 
Lai, 14 B. L. R. 187 P. C, 6 W. R. 5 <>: 
Nedai v. Nainar, 2.7 C. W. N. 365 P. G., 
74 I. C. 604; Sri Krishan v. Nathu Rom, 
49 A. 149 P. C., overruling Dwarka Ram 
v Jhulai Pande,- 45 A. 429;- Daulat v.' 
Sankatha Prasad, 47 A. 355; Niamat Rat 
v Lhn Dayal, (1927) P. C. 121; V. E. A. 
R M. Firm v. My. Pa. (1927) P. C. 
237; Sttraj Phan Stnglt v. Salt Chaw Sukh, 
53 M. L. J. 300 P. C. 
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found unsupported by necessity it v/as a case either for cancella 
tion of the transfer or for putting the parties on terms. So where in 
a sale for Rs. 2,995, no less than Rs. 2,550 was supported by necessity 
die Court cancelled the sale on.payment to the vendor that sum within 
three months of the decree.* 8 ) In another case two sales were made for 
Rs. 735 and Rs. 355 respectively of which Rs. 600 and Rs. 144-12 were 
found supported by necessity whereupon the court upheld the fust sale and 
cancelled the second holding that in the one case the purchaser must make 
good the sixth of the consideration found unsupported by necessity; 
while in the other case the sale was cancelled, the purchaser being 
refunded the consideration paid by him for necessity.But in 
another case* 10 ) out of the total consideration of Rs. 3,291-8 no less 
than Rs. 2,923-8 were found supported by necessity, and yet the 
Court decreed conditional cancellation. The same relief was held 
justified where, out of the price of Rs. 160, Rs, 125 was necessary, it being 
held that “the character of a sale by a limited owner will not be 
improved by the fact that all but a small proportion of the consider¬ 
ation was intended for a necessary purpose.”*") 

1464. These cases animadverted upon in the last edition of this work*'- 0 
have since been overruled by the Privy Council in a series of cases 
already quoted, in one of which they reviewed the Indian case law 
on the subject.*’ 3 ) In this case the defendant had purchased a share in a 
zemindari for Rs. 3,500 of which Rs. 3,000 was found supported by 
necessity. The Allahabad Court had cancelled the sale on payment to the 
defendant Rs. 3,000 within 6 months. The defendant appealed to the 
Privy Council, who reversed the order of the High Court, holding that the 
sale was for an adequate consideration. In so holding their Lordships 
followed an earlier decision of their Board in which a Hindu 
widow had sold property for Rs. 5,300 in order to pay off only Rs. 4,588 
due on two mortgages executed by her husband.* 1 *) In other cases 
their Lordships upheld sales for Rs. 43,500 and Rs. 20,000, to satisfy 
pre-existing debts for the amount ot Rs 38,000*’ s) and Rs. 17,000 
respectively.* 16 ) They, however, set aside the sale where the widow 
had sold her heritage for Rs. 7,080 due under a decree and interest 
thereon and for a first advance of Rs. 7,280 of which there was no 
proof of either payment or necessity. In cancelling the sale their 
Lordships ordered the refund of Rs. 7,080 which alone was found paid 
for necessity.* 17 ) Of course, in considering this question the Court 
cannot overlook the fact that it would be manifestly impossible and 
possibly prejudicial to the interest of the estate if the manager were 
to be held bound, in every instance, to sell property for exactly the 

(8) Ram Dei v. Alen, 27 A. 494; Baha- (13) Sri Krishan v. Nathu, 49 A. 149 
dur v. Kamlcshwar, (1925) A. 624 F. B. (161) P. C. 

(alienor was the father). (14) Medai v. Nainar, 27 C. W. N. 365 

(9) Vishztianatha v. Valawlal, 62 I. C. P. C., 74 I. C. 604. 

(M.) 701. f (15) Niamat Rai v. Din Dayal, (1927) 

(10) Gobittd Smgh v. Baldeo Singh, 25 P. C. 121, 54 I. A. 211. 

A. 330 ( 334 ). (16) V. E. A. R. M, Frim v. Mg. Ba, 

(11) Vithu v. Mendri, 5 N. L. R. 172 (1927) P. C. 237; Suraj Bhan Singh v. 

(176), following Ram Dct v. Abu, 27 A Shab Chain Sukh, 53 M. L. J. 300 P. C. 
494 - (consideration Rs 19,000, legal necessity 

(12) Hour’s Hindu Code (2nd Fd), Rs 17,378). 

| 7685. (1 7) Deputy Commissioner v. Kanjan 

Singh, 29 A. 331 (338) P C. 
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sum required for necessity. So where the widow permanently leased 
a tank for a premium of Rs. 174, reseiving the annual rent of 8 annas 

only to pay off the debt of Rs. 100 the Court upheld the lease hold¬ 

ing it as supported by necessity/'®) Even where the necessity did 
not exceed Rs. 7,775, the Court upheld the sale of a house fo- 

Rs. 19,500 on the ground that it was not s-deable piecemeal/'?) 

Again, proof that the bulk of the consideration was supported by 
legal necessity may be evidence that the remainder was also pre¬ 
sumably so supported. A mere failure to prove my part of the con¬ 
sideration as supported by necessity, is not necessarily tantamount to 
proof that it was unsupported by it. 

1465. The decision of the High Court had for some time presented 
a singular lack of unanimity on the effect of an alienation supported only 
by partial necessity. It had been consistently held in Allahabad that where 
a sale is supported by partial necessity, it is liable to be set aside, even 
though the quantum of consideration not so supported be negligible. 
Accordingly, it set aside a sale for Rs 2,995, out of which Rs. 2,550 was 
supported by necessity/ 2 °> Rut the other High Courts had been taking 
a different view/ J,) It is submitted that where an alienation is mainly 
supported by legal necessity, the fact that a small portion of it is not so 
supported, is no ground for setting it aside. The question to be con¬ 
sidered in such cases is not one of arithmetical calculation, but whether 
the sale itself was justified by necessity, if the purchaser has acted honestly 
and made due enquiry as to the existence of necessity, and whether, having 
regard to the character of the property, excessive sale could have been 
avoided. It has since been so held in a Privy Council case, in which the 
widow had sold certain property for Rs 5,500 out of which Rs. 3,000 was 
supported by legal necessity. On a review' of the law on the subject, they 
upheld the sale, holding that the sale, being substantially supported by 
legal necessity, could not be challenged simply because a small portion was 
not proved to have lieen so supported/-’- 1 ) A mere failure to prove any 
part of the consideration as supported hv necessity, is not necessarih tan¬ 
tamount to proof that it was unsupported by it/-* 3) 

1466- Alienation for Partial Necesity.—Where an alienation 
purporting to be for legal necessity ” is found to be only partially 
so justified, the relief awarded to the parties depends upon the 
quantum of necessity and upon the equit\ to which the alienee may 
have become entitled in consequence. The several questions which 

(18) Felaram v. Prayalanand, 14 C. W. icari, 1 R L. R. 201; Kamikhaprasad \. 

N. 895, 6 I. C. 207. Srimati Jagadamba Dasi, 5 B. L. R. 508; 

(19) Balkrishna v. Hiraial, 41 A. 338; Felaram Roy v. Bagalanand Bnncriee, 14 
Gokharam v. Sham Lai, 3 L. 426; follow- C. W. N. 895. 

ing Chatranarayan v. Uma Kunwari, 1 B. (22) Sri Krishnan Das v. Nathu Ram, 
L. R. 201; Felaram v. Begalanand, .6 I. 49 All. 149, overruling contra hi Gobind 
C. (L.) 207; Namankal v. Har Bhagu'dn, Singh v. Baldco Singh, 25 A, 330; Ram 
2 L. 357; Kantnt v. Amrithammal, Xt I. Dei Kunwar v. Abu Jafar, 27 A. 404, fol- 
C. (M.) 418. lowing Masit UUah v.j Domodar Ptasad, 

(20) Rant Dei Rumour v Abu Jafar, 27 48 A. 518 P. C.; lifttfai DdUvz oi v. Nainar 

All. 494, followed in Bahadur Kamleshar, I'cvan, 27 C \V N 363 P C. 

(1925) A 624 F. B, but sec contra in (23) Jai Singh v. Darbaru Singh, o 
Ihoarka Ram v. Jhulai Pande, 45 A. W, I- 1 37 (three-fourths supported l.y 
Daulat v. Sankallta Prasad, 47 A. 355. legal necessity and transfer challenged 

(21) Lola Chatranarayan v. Uba Kun- after 20 years). 
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enter into the consideration of this question are (a) time, ( b ) the sex 
and the status of the alienor, (c) the nature of necessity, (d) the 
enquiries made by the alienee, ( e ) the price paid, and (/) the 
improvements, if any, made by him. 

1467. A case for terms may arise under S. 51 of the Transfer of 

Cate for Term* Property Act, to which reference must be made for 

' further information. (2 °> It may also arise where 

the alienee, whether a purchaser or not, has advanced money which, though 
supported by necessity, has been alienated for a grossly inadequate consi¬ 
deration, or the transaction cannot be upheld or set aside without awarding 
compensation. The cases on the point present infinite variety, 
and though they cannot all be reduced to a principle, they are nevertheless 
all intended to thwart transparent injustice. 

1468. No Mesne Profits.—Where the alienation is partially support¬ 
ed by legal necessity, the alienee cannot be held to be wrongfully in posses¬ 
sion, and consequently he cannot be mulcted in mesne profits/ 2 * 5 and in 
any case, even if allowed, the Court should set them off against interest on 
the outlay to which the alienee, on his transfer, is entitled. The latter is 
equally entitled to a claim of reasonable compensation for improvements of 
the property wh*ch enhance its value/ 2 - 5 

132 . ( 1 ) The manager is entitled to make such gifts or 

Manager’s custom- presents either to the members of the family 
ary gifts. or strangers as are usual or customary; 

( 2 ) And the father, and in his absence, the mother has in 
this respect even a larger discretion, being entitled to make it 
at any time to a reasonable extent. 

Synopsis. 


(1) Texts on Manager s Right to 

Make Gifts (1469). 

(2) Limits of the Power to Make 

Gifts (1470). 

(3) Parent’s Gift (1471). 

(4) Gift of Manager’s Share of 

the Property in Favour of 
One Coparcener (1472). 

(5) Gift by Manager With Con¬ 

sent of All Coparceners 
(1472). 

(6) Gifts by Other Coparceners 

(1473). 

1469. Analogous Law.—Thi 

texts:— 


(7) Gift for Maintenance 

(1474). 

i 8) Gift to Charity (1475). 

(9) Quantum of Gift (1476). 

^ 10) Gift to be Reasonable 

(1477). 

^ 11) Gift When Set el side 

(1478). 

1 12) Formalities of a Gift (1479). 
(13) Restriction of Manager’s 
Powers by Agreement 

(1480-1482). 


section is supported by the. following 


(20) See Gour’s Law of Transfer ((*) P. C. 

(5th Ed.), §§ 872-890. (22) Bhagwat Dayal v. Ram Ratan, 20 

(21) Bamvari Lai v. Maliesh, 41 A 6? A. L. J. 26 P. C., 65 I. C..69 P, 
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Brihatpati. —“ Even a single individual may conclude a donation, mortgage or sale 
of immoveable property during a season of distress for the sake of the family and 
especially for pious purposes. ”(24) 

Mitakthara. —“Therefore, it is a settled point that property in the parental or 
ancestral estate is by birth; although the father have independent power in the disposal 
of effects other than immoveables for indispensable acts of duty, and for purposes 
prescribed by texts of law, as gifts through affection, supp. it of the family, relief 
from distress, and so forth, he is subject to the control of the sons and the rest in 
regard to the immoveable estate whether acquired by himself or inherited from Ins 
father or other predecessor. 

"The meaning of this text is this- While the sons and grandsons are minors and 
incapable of giving their consent to a gift or the like; or while bioiheis are so and 
continue unseparated, even one person who is capable may conclude a gift, hypothe¬ 
cation or sale, of immoveable property if a calamity affecting the whole family require 
it or the support of the family render it necessary, or indispensable duties, such as 
(he obsequies of the father or the like make it unavoidable."^) 

ViramitrocUy. —“Gifts by the parents out of favour of affection should be 
guided by propriety but not by capricc/’O) 

1470. The manager’s power to make a gift is necessarily limited and 
circumscribed by the requirements of religious or customary necessity. 
Though he has the power to make ordinary gifts or presents on suitable 
occasions either to the members of the family or to strangers, this power 
must be confined to such occasions as are usual and to such presents as 
are customary/ 2 ) For example, though a gift may be justified if made at 
the time* of the marriage, the same gift cannot be upheld if its making .s 
deferred for so long a time as to suggest that it was merely an excuse/’) 
No gift can be made unless it is justified by necessity or the performance of 
any pious duly obligatory on the family or its coparceners. If it is so 
justified, the fact that the members were minors would be no ground for 
invalidating it/*) But, of course, the gift must be commensurate with the 
object and purpose of the gift and the means of the family. So where the 
father as head of the joint family owning propert) worth about ten to 
fifteen lakhs made a gift of Rs. 20,000 to his only daughter out of the 
income of the property as her marriage dowry two years after the marriage, 
Tyabji, J., disallowed it on the ground that it should have been made at the 
time of the marriage, but on appeal, it was held that as the gift was com¬ 
paratively small and made out of the income, it should be upheld as a 
parental gift made through affection, such a gift being allowed by the texts, 
and this view was upheld by the Privy Council/®) 

But no coparcener is hound to submit to a gift made for an illegal 
purpose, as where the father gave Rs. 8,lXX) to the mother of the adopted 
hoy to induce her consent to his adoption/ 6 ) Nor can the manager (even 
though he be the father) make a Will in respect of any part of joint 
property/ 7 ) 


(24) Brihaspati, cited in Ratnakar and 
Mitakshara, 1-1-28. 

(25) Mit, 1-1-27, 28, 29; Maynkh, IV- 
vii, §§ n-13. 

(1) Ch. VII, S. 5. 

(2) Bachoo v. Khushaldas, 4 Bom. L 
R. 883 (890), reversed O. A. Bachoo v. 
Mankorebai, 29 B. 51, affirmed O. A. 31 
B. 373 P. C. 

(3) Ganga v. Ptrthi Pal, 2 A. 635 
(638); Bachoo v. Khushaldas, 4 Bom. L. 


R. 883 (889, 820); Pcrumal v. Rama- 
Hugo, 3 M. H. C. R. 76 (81) (gift made 
rive years after the marriage). 

(4) Kalu v. Barsu, 15 B. 803. 

(5) Bachoo v. Khushaldas, 4 Bom. I. 
R. 883, reversed O. A. Bachoo v. Man- 
korebai, 29 B. 51 affirmed O. A. 31 B. 

373 (38o) r. C. 

(6) Sita Ram v. Ilarthar, 35 B. 169. 

(7) Lalta Prasad v. Mahadeo, 22 A. 
461. 
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1471. Parent*# Gift.—The father, as the senior head of the family, 

C1 possesses larger powers of gift than any other 

au ‘ e * manager. He is entilled to make “gifts through 

affection ” to his children, or to the son-in-law* 8 ) and where such gifts are 
inconsiderable, or reasonable in the circumstances of the case/ 9 ) the Courts 
uphold them even though they might consist of ancestral immoveable pro¬ 
perty. On this ground gifts of land made to the daughter ('°) or the son- 
in-law on the occasion of the daughter’s marriage, by the father*") or the 
mother (,2 > have been upheld as in consonance with the spirit of Hindu 
Law. In one of these cases it was argued that the gift of land was oppos¬ 
ed to the express texts, to which the Court replied: “ When the necessity 
of the gift is recognized, it seems unreasonable in these days to make its 
validity depend upon the nature of the property, upon the question whether 
it is moveable or immoveable.”*^) This case was followed in another case 
in which the Court upheld the father’s alienation not only upon the ground 
that it was reasonable but further on the ground that as the daughter was 
living v\ ith hei father in old age taking care of him, it was an alienation sup¬ 
ported b\ consideration.*'») Hut there is no such consideration necessary to 
uphold the father's gift, since ixith the father and the manager unquestionably 
possess the right of making a gift of moveable*' 5 ) or immoveable property 
within reasonable limits to the daughter or other near female members 
of the family. 

1472. A gift by a father, of all his interest in the family property, iu 
favour of his only son, being supported by natural love and affection, may 
be upheld as a relinquishment which may be effective, though it may not be 
in favour of all coparceners. It need not, of course, be supported by any 
consideration.* 16 ) The gift of family property with the consent of the then 
existing coparceners, of course, stands on an altogether different footing. 
So where the undivided paternal grandfather of a minor gave a portion 
of the family pioperty (about 30 per cent, in value of the whole) to his 
third wife and daughters with the consent of* his grandson’s widowed 
mother, the Court held the gift binding on ihe grandson, adding: “It is 
clear that it was open to the grandfather if he had chosen and without 
any one’s consent, to effect a partition and leave the whole of his half share 
to his third wife and her daughters, and it was, in out opinion, clearh for the 
benefit of the minor and his guardian to avoid an eventuality so injurious to 
his interests by consenting to the alienation effected by Exhibit I.”* 1 ?) 


(8) Ritntasanii v. Vcngulnsami, 22 M. 
113; Sundram \ Krishnasami, 28 I. C 
9SW. 

(9) liamuhiuju \ Narayana, M. 4^9 
(495) A c 

(10) Raw alt nan v Narayana, 45 M. 480 
(494, 49s) P. C. (iti which a gift to the 
daughter worth Rs. 8,000 was upheld but 
its proportion to the entire estate is not 
stated). 

(ji) Sunduraramayya v Sitamtna, 35 
M. 628, approved in Ramaliuqa v. Nara- 
yana, 45 M. 489 (491) P. C.; Kudat amnia 
v. Narasimha, 17 M. L. J. 528. 

(12) Churaman v. Go pi, 37 C. 1. 


(13) Sundararainmayya v. Sitamma, 35 
\f. 628 (630) ; Narayana v. Ramaliuqa, 39 
M. 587 (59i): contra in Kamakski v 
Chakrapany, 30 M. 452. 

(14) Narayana v. Rantalinqa, 39 M. 587 
(590, 591), affirmed O. A. 45 M. 489 P. 
C.-Kilambi v Tirumala, 5 M. L. T. 40, 4 

I. C. 1004. 

(15) Ramalinga v. Narayana, 30 M. L. 

J. 255 P. C. 

(16) Tkagavclu v. Doraisatni, 27 M. 

L. J. 272, 26 I. C. 211. 

(17) Arunachala v Sampurnallutchi, 27 

M. L. J. 485, followed in Patra v. Sri¬ 
nivasa, 40 M. 1122 (1126). 
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1472. Gifts to, female relations on the occasion of their marriage are 
rut. it. ntt,— c« supported even when made by a coparcener other 
pa?cene« ° h ° th ® fatber - Such w « the case of a gift made 

by the brother to his sister who bad been married 
during the lifetime of the father who gave her or her husband no property 
at the time of marriage. The father had made no promise of any gift 
It was held however, that there was a strong moral obligation on the father 
to make a gift out of the joint family propett\ on the occasion of the 
marriage either to the daughter or son-in-law as a provision for them, and 
the gift which in the circumstances of the case was an eminently reasonable 
one, was not in excess of the power of the brother, though he was not even 
the managing member at the time of the marriage.* 18 ) 

1474. Though the section deals with religious and ceremonious gifts, 
it would not be amiss to mention that the manager 
ance ° r Ma,nten ' may equally transfer a ?mall portion of the joint estate 
a ce ‘ for the maintenance and marriage of a female rela¬ 

tion. So where the manager transferred land measuring 3 22 acres of 
land valued at Rs. 1,000 to his stepsister for her maintenance and marriage 
and it was contended that such an alienation was beyond the capacity ot 
the manager, the Court overruled the contention holding that it was within 
the competence of the manager to transfer hv an outright gift a small por¬ 
tion of the family property by way of a provision for maintenance (lQ ) 


1475. Gift to Charity.—Hindu Law commends the making of gifts 
" for pious purposes, ” (2 °) and where such gifts are customary, they will 
be upheld. So the Court upheld the gift of a small piece of land on the 
occasion) of the father’s funeral/ 2 *) It was held that such gift being in 
the nature of a dedication did not require to be made by a registered deed, 
nor was it necessary that it should he made to a definite donee, real or 
ideal, since its object is to benefit the public in whom the spirit of God 
reposes/ 22 ) 


1476. Quantum of Gift.—Though Hindu Law allows reli¬ 
gious and charitable gifts, it also takes care to prescribe that the giver must, 
he just to his people while he is generous to the donee 

As a matter of fact the gift the Court allows, must be small and reason¬ 
able and it must not cripple the coparcenary estate. Tn a Calcutta case the 
Court upheld the gift of about a third of the father’s estate by his widow 
to her daughter on the occasion of her goivna ceremony/ 23 ) Rut this is 
probably an extreme limit Ordinarily, such gifts relate to much smaller 
properties. So where two of the three brothers gifted their land to the 
plaintiff “as worshipper of the God Shri Satguru,” the Court set aside 
the gift as invalid and unsupported by the purpose for which joint family 


(18) Mit., 1-VII-6-14, cited and follow¬ 
ed, in Ramaswami v. Venyuduswami, 22 
M. 213 ; Kudatamma v. Narasimha, 17 M. 

L. T. 528; followed in Sundararamayya 
v. Sitamma, 35 M. 628 (630) ; Churaman 
v. Gopi, 37 C. 1; Kilambi v. Tirumaln, 5 

M. L. T. 40, 4 I- C. 1094. 

(19) , Stent v. 4ngamuthu, (1912) 1 M- 
W. N. 99, 13 I. C. 802. 


(20) Mit., 1-1, § 28. 

(21) Pallayya v. Ramaiadhanultt, 13 M. 
L. J. 364; Ramalinga v. Sivarhidamhara, 
42 M. 440 (44s) ; Tanumredd'y v. Gnngi- 
reddy, 45 M. 281 ; Narasimha v Venkata- 
linqum, SO M. 687 F. B. 

(22) lb., p. 448. _ 

(23) Churaman v. Gopt, 37 C. 12 . 
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property might be alienated. It was. in effect, the alienation of a 
coparcenary interest without consideration which is not permissible by 
law/ 24 * The question cannot be reduced to a set formula as it must neces¬ 
sarily depend on the nature and extend of the corpus; the nature and extent 
of the gift, and whether it is made out of the corpus or only out of the 
current income. Where it is made out of the income, it is strong ground 
for upholding it. But even where it is carved out of the corpus, the Court 
will only uphold it, if due regard being had to all the circumstances of the 
family, it is not unreasonable. So the Court in one case upheld a grant of 
3.22 acres of land valued at Rs. 1,000 out of 22 acres of the family lands 
and no debts* 25 * in the circumstances already stated. In another case the 
managing father had increased the family estate out of his own acquisitions 
valued at-Rs. 17,(XX) and a business which yielded Rs. 2,000 annually. 
P'inding great difficulty in getting his (laughters married, he negotiated for 
the marriage of one of them to his sister’s son and conveyed to his daughter 
and his sister two shops and a house worth Rs. 1,500. The Court upheld 
the gift as inconsiderable in view of his own additions to the family estate 
and the necessity which prompted the gift/ 1 * 

1477. In another case the Court upheld the gift of 8 acres of ances¬ 
tral land to the daughter after her marriage, out of 200 acres possessed 
by the family,( 2 > while the manager’s gift of a tenth of the family lands to 
the daughter of a coparcener was upheld by the same Court as binding 
upon all the coparceners. It was contended that the gift was unduly large 
and that, however justifiable when made by the father, it could not be made 
by any other manager but the Court overruled both contentions/ 3 * 

1478. Where Gift Set Aside.—It must be remembered that the 
manager’s power to make customary gifts is a curtailment of the copar¬ 
cenary rights which is only tolerated because such gifts besides being usual 
and customary, are inconsiderable. The manager cannot in the guise of 
such a gift transfer a considerable portion of the joint estate to his wife 
and daughters. Such a transfer would be a serious encroachment on the 
rights of other coparceners and an abuse of power which may be impeached 
by any coparcener/ 4 * Such was the gift by the two brothers of their 
land to the plaintiff as wm shipper of the God “ Shri Satguru ” which the 
Court set aside as the gift was invalid and unsupported by the purpose 
for which joint family pioperly might be alienated. It was in effect an 
alienation of a coparcenary interest without consideration which is not 
permissible by law/ 5 * 

1479. Of course, a gift of immoveable property must be made in 
writing registered in conformity with the requirements of S. 123 of the 
Transfer of Property Act; otherwise, it might be set aside as invalid in 
law/'* 


(24) Kalu v Barsu, 19 B. 803 (806, 
807 ). 

(25) Seetti v. Anyamuthu, 13 I. C. (M.) 
802. 

(1) Sabapathy v. Ponnusamy, 28 I. C. 

36S. 

(2) Sundoramayya v. Sitama, 35 M. 
628, followed in Patro v. Srinivasa, 40 M 
H22 (1126) ; Subba Natcker, (In re), 2 


M. L. W. 754; 30 I. C. 781. 

(3) Subba Naicker, (In re), 2 M. L. 
W. 754; 30 I. C. 78. 

(4) Kamakshi v. Chakrapany, 30 M. 
452; Chinnaya v. Collector, 8 M. L. T. 
290. 

(5) Kalu v. Barsu, 19 B. 8 o 3 . 

(G) Visalakshi v. Mahalingo, (1911) I 
M. W. N. 434, 7 I. C. 800. 
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1480. Manager's Power Otherwise Limited— With the exception 
of the father who has an almost absolute right to be the manager of his 
household, the right of any other relation depends, in the f-rst instance, 
upon his seniority, but, for its continuance upon the consent or acquiescence 
of the other coparceners, who may supersede him < limit his powers 
But exercise of his ordinary power does not depend upon any assent or 
acquiescence of the coparceners. His portion is independent of the will 
of the coparceners/ 7 * As observed by Mr. Orwell: “When, therefore, 
we come to define the relation of each member, especially of the managing 
member, to the joint family and the joint estate, we are brought into con¬ 
tact with a relationship which has no counterpart in English Law Neither 
the term partner, nor principal, nor agent, nor even a coparcener, will 
strictly apply.”* 8 * * Consequently, while the family remains joint, the powers 
of the manager cannot be altered by contract so as to affect the very con¬ 
stitution of the coparcenary. This was the ratio decidendi of the case in 
which three brothers separated from their nephew, the son of their eldest 
brother, themselves agreeing to remain joint for twelve years after which 
they were to effect a partition. The eldest of them was to "manage the estate 
and maintain an account of the profit and loss accruing up to that date 
which was also to be then divided with the corpus. This arrangement was 
adhered to for the stipulated term of twelve years after which, the youngest 
brother sued for a partition and profits of his share during the twelve 
years’ term. The manager resisted the claim for accounts pleading that he 
was not accountable for past profits, as the family was joint, but the 
Privy Council held that the agreement was not a simple agreement to 
postpone the partition, but had put the family upon a new footing and that 
his position during the term, though not that of a trustee, was that of an 
agent which made him accountable for his receipts and expenditure.*’* 

1481. The same view was taken in another case in which by a family 
arrangement the head of the family, a Taluqdar, was alone to hold the 
estate by primogeniture, but was accountable to the junior members for 
their shares of the profits. The Privy Council held this kind of the mana 
gership entirely unknown to Hindu Law, and observed: “ The Taluqdar 
here in question was in a very peculiar position; the family were living 
together as a joint family and in commensality, Anant acting as head and 
not accounting for the profits, which is the case with an ordinary Hindu 
family; but still they were living under the most distinct agreement that 
they were entitled, not as in an ordinary' joint family, but in specific and 
definite shares. Their Lordships consider that if the enjoyment of those 
shares is in any way disturbed, the right to sue for profits will arise, as 
well as a right to partition.”* 10 * 

1482. The manager, as such, is not entitled to any remuneration for 
managing the estate, of which he is the joint owner, though there is nothing 
in law to prevent him from receiving a remuneration if the coparceners 


(7) Ramonathan v. Murugappa, 27 M. 
193 (2Ql) ; Thondavaraya v. Shunmugam, 
32 M. 167 (169, 170); Sri Raman v. Sri 
Gopal, 19 A. 428. 

(8) Tagore Law Lectures, 1870, p. 108, 

cited and followed in Muhammad Askari 

v. Raihe Ram, 32 A. 307 (317, 318. 320, 


321) ; to the same effect, Thondavaraya v. 
Shunmugam, 32 M. 167 (169). 

(9) Setrucherla v. Setrucherla, 22 M. 
470 (475) P. C. 

(10) Shankar v. Hardeo, 16 C 397 
(412, 413) P- c. 
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agree to pay him (M> (§ 1416). The coparceners cannot limit his authority 
to manage the family estate by rotation^ though the family may place 
another member in joint management of their estate; and where this has 
been the' practice, the son will as of right, succeed to the joint managership 
on the death of his father. (,3> 


„ , , . 133 . No manager can exercise his 

Manager s fraud. . , . ,, 

power in fraud of the co-parceners. 

1483- Analogous Law.—This principle is deducible from the texts 
already cited (§ 1469). Even the father cannot defraud'his son tinder 
the mark of a pious gift to an idol. (, »> 


Incidents of a Tcoding Family. 

134 . Where a joint Hindu family carries on an ancestral 

.. ... trade, it becomes a trading - family and is 

Trading family. ^ governe ,l_ nr)t by the nl l eS 0 f CO-par- 

cenership, hut by the co-parcenarv rules as modified by the 
incident:, and exigencies of trade. 

Tn particular and without prejudice to the generality of 
the foregoing provision such incidents are as follows:— 

(1) An ancestral family trade devolves upon members 
of a joint undivided family and the partnership is not dissolv¬ 
ed by the death of any of the members, nor can any one of 
the partners when severing his connection with the business, 
demand an account of past profits and losses; 

(2) Any member may be appointed the accredited 
manager and aqent of the firm; 

(3) Such manager or agent may carry on the trading 
business of the firm; 

(4) And for that purpose, he may pledge the credit of 
the joint family; 

(5) He is not accountable to them for past profits and. 
losses; 

(6) He is entitled to contract debts and alienate property 
so as to bind the other members in the circumstances and 
to the extent provided in Section 140. 


(n) Krishnasami v. Rajagopala, 18 M. 
73 ( 86 ). 

(12) Sri Raman v. Sri Gopal, 19 
498; Ramanathan v. Murugappa, 27 M. 


193 ( 201 ); Thandhvaroya v. Shunmugam, 
32 M. 167 (169). 

(13) Purappavanalingam v. Nullaswan, 
1 M. H. C. R. 415. 

(14) Raghunath v. Gobind, 8 A. 76. 



S. 134.] 


THE JOINT FAMILY 


737 


Synopsis. 


(1) , tnaloyous Law (1484). 

(2) Law Governing Trading 

Families (1485-1487). 

(3) Representation by Manager 

(1488). 

(4) Manager's Powers (1489- 

1490). 

(5) He May Pledge Family 

Credit (1491-1492). 

(6) Manager Not Accountable 

for Past Profits (1493). 


(7) Major and Minor Members 

Equaly Liable (1494- 
1495). 

(8) Found by Manager's Fraud 

(1490 1497). 

(9) Manager Cannot Start New 

Business (1498). 

(10) Exceptional Cac s (1499V 

(11) Rules ApplicabL to Kutchi 

Uemonj (1500V 


1484. Analogous Law.—A joint Hindu family carrying on an 
ancestral trade may be regarded as a trading firm, and as such, ts subject to 
the ordinary law of partnership, or it may still continue to possess all the 
rights and incidents of a joint Hindu family. It may again be that such 
a family may carry on its trading business in partnership with a stranger, 
or that only some of its members might with capital, which is not family 
property, embark upon such an enterprise on their own account, or ,n 
partnership with others. But it is clear that in such cases the rules of 
joint family cannot apply to the exclusion of the law of partnership.* 1 *) 
It is only when the family as a whole or through any of its members, 
continues an ancestral trade out of its joint family funds, that it is subject 
to the law of joint family, necessarily accommodated to that ot partner¬ 
ship^' 6 ) 


If the law were otherwise, the birth of a son* ,Jr ) or the death of any 
member of the family* 1 *) would have had the effect of dissolving the 
partnership and if it was to continue, it could only be by a fresh agreement 
made each time that there was a birth or death in the family. 

1485. But the very contrary is expressly laid down in the Mitakshara 
as applicable to trading partnerships: " When one of those who trade in 
partnership goes abroad and dies, then his share shall be taken by his 
descendants such as sons, etc., Bhandhus and Sapindas, and in default of 
them all by the King.”* 1 **) Then again, while partners as such are mutually 
accountable to one another for past profits and losses*’- 0 ) partners under 
the rule are not so accountable. (J| ) Under the Hindu Law a jont family 
which carries on its trade handed down from its ancestors, becomes a 
trading family, trade being one of its Kulacliars or family practice, which 


(15) Vedilal v. Shah Khuslial, 27 B 
157 (160) ; Sawammal v Punnammal 2 
S. L. R 13; Rupchand v. liasanta, (18P0) 
P. R 102; Honda Ram v. Desu Ram, 
(1888) P. R 162; Ram Prasad v. Rattan 
Chand, 10 P. L. R. 321 

(16) Ramnatham v. Yegappa, 30 M. L. 
J. 241; 32 I. C. 427; Gangayya v. Vcnkata- 
rayaliah, 41 M. 454. 

(17) S. 253 (6), Contract Act, 

(18) lb, S. 253 (10). 


(10) Cited in Sakrahai v Magaulal, 

B 206 (218) F B This fact was over¬ 
looked in Lutchmanen v. Sivaprokasa. 26 
C. 340 (354). which was, moreover, 

decided on the question whether an 
infant member should not join as a co- 
plaintiff; Narain Das v. Ralli Pros., 
(1915) P. R. 61, 31 I. C. 45- 

(20) S. 258, Contract Act. 

(21) Gan pat v Annaji, 23 B. 144. 


H. C .-47 
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attracts to itself all the necessary incidents of trade/ 32 * without which the 
trade may not be able to continue. It is indeed evident that a trading 
business must enter into many transactions, purchase and sell property and 
borrow money which cannot all conform to the narrower rules applicable to 
the management of a joint family. They cannot possess all the facilities 
of a trader and yet be not subject to the rules which make those facilities 
possible. They cannot be permitted to contract with the outside public in 
the course of that trade and then refer to their personal laws for evading 
their liabilities. Where, therefore, a minor was the sole survivor of such 
partnership, his guardian is entitled to carry on an ancestral trade on behalf 
of the minor who will be bound by all acts of the guardian necessarily 
incidental to or flowing out of the carrying on of the trade. 1 *’* So while 
in the case of a normal family, the managing member can only contract 
debts for the necessity or benefit of the joint family and the creditor is 
bound to enquire into the purpose of the loan/ 3 '’) no such limit can be 
placed on the borrowing power of the managing member of a family trade 
and the rule is, that he possesses an implied authority to contract debts 
for its purpose and the creditor is not bound to enquire into the purpose 
of the debt in order to bind the whole family thereby, because that power 
is incidental to and is necessary for the very existence of the family trade. 

1486. Where any coparcener is a minor the ordinary rule is that his 
share in the family property is liable for debts contracted by his 
managing coparcener for any family purpose or any purpose incidental to 
it. If the family is a trading firm, that rule is varied and his share be¬ 
comes liable for debts incurred for trading purposes and any purpose in¬ 
cidental to it. Consequently, where the manager drew Hundis in the name 
of his firm without the knowledge of other members of the firm and with¬ 
out any advantage to the firm, it was held that the drawee and his endorsee 
were entitled to hold the firm liable and bind its minor member’s share 
without proof of any necessity or benefit to the minor/ 3 ®* Persons dealing 
with the manager of a trading firm are not affected by his dishonesty and 
the fact that the co-parcener affected is a minor, is immaterial/ 1 * 

1487. It is not even necessary that the junior member should be im¬ 
pleaded in the suit/ 3 * but of course a suit on behalf of the firm must be 
instituted by or against its manager. Any other member cannot sue with¬ 
out impleading all the members t®* In the ordinary joint family, the 
father, and in his absence, the senior member is the manager. But in a 


(22) Raghunathji v Bank of Bombay 
J 4 B. 72. 

(21) Rayhunathjt v. Bank of Bombay, 
34 B. 72 ( 79 ); Ram Par tab \ Foolibai 
22 B. 767 ( 778 )! Ramlal v. Lakmi, hand. 1 
B. H. C. R. (App.) 51 ; Joykisto v. Nittya- 
ntind, 3 C. 738. 

(24) Hunoomanpershad v. Rabooee, (1 
M. I. A. 398; distinguished in Rayhunathjt 
v. Bank of Bombay, 34 B. 72 (75, 76). 

(25) Bank of Bombay v. Raghunathji, 
10 Bom. L. R. 668, affirmed O. A. Ragu- 
nathji v. Bank of Bombay, 34 B. 72 (81) ; 
Ramlal v. Lakhmichand, t B. H. C. R, 
(App.) si (61, 62); Johnrra v. Sri Gopal, 
1 C. 470; Joykisto v. Nittyanmd, 3 C. 738; 


Bcmola v. Mohttn, 5 C. 792; Ramscbuk v 
Ramlal, 6 C 815; Sheaprasad v Saheb- 
lal, 20 O. 453; Luclimancn v. Siva Pra- 
kasa, 26 B. 349; Morrison v. Verchoyel, 
6 C W. N. 429; Pulukkavandey v. Pe- 
riyakaruppa, 2 I C (M.) 203; Sanka- 
krishnamurthi v. Bank of Burma, 2 r M. 
I. J. 620, 11 I. C. 79. 

(1) Mulchand v. Sadhn Singh, (189O 
1 * R. 59 . 

(2) Lutchmanen v. Sivaprakasa, 26 C. 
349; Shamrathi v. Kishatipershad, 29 A. 
311; contra in Damodhardass v. Vishen- 
das.t, 4 S. L. R. 2, 7 I. C. 584 

( 3 ) Jugal Kishore v. Tudgsi Ram, 8 A. 

264. ,, 
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trading partnership this is unnecessary, since the family may authc rize any 
one of its members to act as their agent in any business transaction subject 
to the same rule that when a joint family or any members of it carry oil 
trade m partnership and contract with the outside public in the course of 
that trade, they have no greater privileges than any . ihcr traders. If they 
are really partners they must be bound by the same rules for enforcing 
their contracts in Courts of law as the members ot any other partner¬ 
ship.^) 

These general principles may now lie examined and illustrated 
in detail. 

1488. In an ordinary joint family, the office of the manager is deter- 
Cl. (2). Manager mine <* l) y his and hereditary rights and not 

necessary by his competency. In a trading familv, 
such a course if permitted, might lead to disastrous results. Consequently 
it is settled that the manager of a trading family may be such person 
as the family appoints or holds out as its accredited representative/ 4 5 ) He 
need not be the conventional Karta of the Hindu household. It may be 
that such Karta may regulate the internal management of his household 
but in its trade relations with the outside world the manager might be 
quite a different person. This is a question of fact to be decided upon 
the facts of each case. 


1489. Such manager has all the powers necessary for the purpose or 
n ci\ i 4 * p carrying on a family trade. But he must profes- 

. C ). is owen. sef |j v ac t j n that capacity When, therefore, the 

manager of a family firm mortgaged certain family properties by a mort¬ 
gage deed which showed that the debt was to be recovered from him 


personally, from all kinds of goods and property belonging to him, but the 
manager signed the mortgage as owner of the firm, in a suit by the 


mortgagee against the manager and his minor co-parceners, it was held 
that the mortgage did not bind the undivided property of the family and 
nothing could pass beyond the property sjiecifically mortgaged/ 6 ) It was 
further held (it is submitted wrongly) that even as regards the mortgaged 
property, the interest of the minors therein was not liable for the debt 
unless the plaintiff proved that when he lent the money, he reasonably 
believed that it was required for the family business. That this is by no 
means necessary was decided b\ the same Court in a later case in which 


it was held that a minor was liable to the extent of his share in the firm 


on bills or notes drawn by' the manager in the name of the firm but in 
fraud of it and for purposes unconnected with it/ 7 * Tn so holding Chanda- 
varkar, J., said: “ In carrying on such a trade, infant members of the 
undivided family will be bound by all acts of the manager (or the adult 
member acting as the manager) which are necessarily incidental to or 
fiowing out of the carrying on of that trade. - .The power of a manager 
to carry on a family trade necessarily implies a power to pledge the pro- 


(4) Ramsebuk v Ramlal. 6 C. Ru (826, 
827). But taken as a statement of law as 
to the necessity of impleading all part¬ 
ners, this case is superseded by Order 
XXX CPC 

(5) Ramsebuk v. Ramlal , 6 C. 815. 


(6) Nathabai \ Ranchoddas. (1803) B 
r. J. 297; Khasidar v Dayakishan, 18 A 
L. J- 917: 58 I. C. 765. 

(7) Raqhunathji v. Bank of Bombay, 

34 B. 72. 
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perty and credit of the family for the ordinary purpose of the trade.” <8J 
So Sausse, C. J., observed in another case: “ Third parties in the ordinary 
course of bona fide trade dealings, should not be held bound to investigate 
the status of the family, whilst dealing with him on the credit of the 
family property.”* 8 9 ' 

1490. So it has been held that the rule of English Law according to 
which none but those whose signatures appear on a bill of exchange or a 
negotiable promissory note can he sued thereupon, has no application in 
India so as to preclude the payee of a promissory note when suing the 
maker, from enforcing his rights against third parties who according to 
Hindu Law, may in respect of family property in their hands, be responsi¬ 
ble for such debts. Section 27 of the Negot-able Instruments Act has no 
application to a case where a person who is not a party to a promissory 
note or other similar instrument is sought to be made liable in respect of 
the money duo thereunder in consequence of an obligation cast on him 
by his personal law in respect of such debts.* 10 * ' But of course the family 
firm is only liable for the debts incurred by the manager acting for the 
family. It will not be liable for the manager’s debts incurred under cir¬ 
cumstances which would not hind any other partnership. Consequently, 
while the firm i« liable for all acts done by the manager in the ordinary 
course of his duties and within the scope of his authority it cannot be held 
liable for a fraud committed by the manager outside the scope of his author¬ 
ity and wholly unconnected with his business.*"' As Willes, J. observed: 
“ With respect to the question whether a principal is answerable for the act 
of his agent in the course of his master’s business and for his master’s 
benefit, no sensible distinction can be drawn between the case of fraud 
and the case of any other wrong. The general rule is, that the master 
is answerable for every such wrong of his servant or agent as is committed 
in the course of his service and for the master's benefit though no express 
command or privity of the master be proved.”* 12 ' 

1491. As such, the manager may pledge the credit of joint family to 
its uttermost and it is immaterial that there are 
Pled ? e (4 tho H Family minors* 1 *' and widows*"' to be maintained. Neither 
Credit* ° am ’ y the one nor the other, has any precedence over his 
trade debts which may be realized out of the family 
assets without reference to the doctrine of necessity or benefit in the one 
case, and of the duty of maintenance and residence in the other. As 
Sausse, C. J., put it: “ Were such a power not implied, property 


(8) lb. In Vilhal v. Shivappa, 47 B 
6.17 (641), Macleod, C. J, thought Chan¬ 
da varkai, J.’s statement as to the liabi¬ 
lity of minors on a negotiable instrument 
executed by the manager “ far too wide ” 
though he justified the judgment on the 
facts of the case. Krishnanand v. Raja- 
ram, 20 A. L. J. 233; 66 I. C. 150. 

(9) Romlal v Lakmichand, 1 B. H. C. 

R. (App.) 51. To the same effect Johurra 

v. Sri Gopal, 1 C. 470 ( 475 ) i Sakrabai v 

Maganlal, 26 B. 206; Niamat Rai v. Din 
Dayal, 29 Bom. L. R. 886 P. C.; 101 I. C. 
373 , (1927) P. C. !2i; Kishen Pershad 


v. Uar Narain, 33 A. 272 P. C.; Lakshmi- 
chand v. Khushaldas, 18 S. L. R. 230; 
88 T C 116, (1925) S. 330. 

(to) Krishna v Krishnasami, 23 M. 507 
((yah) F. B. 

(11) Morrison v. Verschovle, 6 C. W. 
N. 429. 

(12) Barwick v. English Joint Stock 
Bank, L. R. 2 Exch. 259. 

(13) Joykisto v. Nityanund, 3 C. 738; 
Sheo Pershad v. Saheblal, 20 C. 453; 
Xiamat Rai v. Din Dayal, (1927) P. C. 
121. 

(14) Johurra v. Sree Gopal, 1 C. 470. 
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in a family trade which is recognized by the Hindu Law to be a valuable 
inheritance would become practically valueless to the other members of an 
undivided family wherever an infant was concerned. For no one would deal 
with a manager if the minor were to be at liberty, on coming of age, to 
challenge as against third parties, trade transactions which took place durin*' 
his minority." 114 ) & 

1492. But of course the debts must be debts incurred by the manager 
acting for his firm and ostensibly for its benefit, though the creditor cannot 
be called upon to prove it. (,5 > As their Lordships observed: “Where 
there is a joint family business, the manager, as already pointed out 
has authority to raise money not only for the payment" of the debt, 
but also for the purpose of carrying on the business. T.hc learned 
Judges of the High Court were of opinion that, as in this case the 
business had already resulted in loss, the managing member was not 
justified in putting more money into it, and that in any case, he should 
have raised money by mortgage instead of by sale. As regards the 
latter question, it is not clear that borrowing, probably at a high rate 
of interest, would have been more beneficial than sale. In any case, 
this was a question for the manager to decide. It was equally a ques¬ 
tion for the manager whether it would be better to raise money or 
to close down the business, and it Mould, in their Lordships’ opinion, 
be unreasonable to require a lender or purchaser to go into questions 
of this kind, as to which he would rarely be in a position to form a 
sound opinion.”*' 6) 

But the family is not liable for losses incurred by the 
manager in a speculative business of his own. His puwers are to 
carry on the ancestral trade of the family and not to embark upon specula¬ 
tive transactions unconnected with the family and entailing great risk/ 1 ?) 
So where the manager borrowed money on a promissory note for the business 
of a toddy shop carried on by him as agent of a third party for which he 
was paid a fixed monthly salary, it was held, that the mere fact that the 
family may have benefited by the monthly salary allowed to the manager, 
or that the loan enabled the agency of the manager to continue, did not 
make it a loan for the benefit of the family so as to make the members of 
the family liable.* 18 ) The debt here was not incurred even professedly 
for the family, nor was the toddy shop a family business. If however, in 
such a case the managei had professed to borrow for the family and 
misapplied the proceeds to his toddy business, then the result would have 
been different. *‘») But of course, whtre a person acts as a manager of 
two firms it is upon persons dealing with him to ascertain for which firm 
he was at the moment acting. And while under the Hindu Law, it is open 
to the members of a family to claim under certain circumstances the 
benefits arising from a business carried on by one of the members, still until 
this is done, or until the business is in some way adopted as an asset of the 


(14) Ramlal v. Lakhmichand, 1 B 
H. C. R. (App.) 15; Morrison v. Vers- 
choyle, 6 C. W. N. 429 (458). 

(15) Mahabir v. Amla Prasad, 46 A. 
364. 

(16) Niamat Rai v. Din Dayal, 8 L. 
597 (603) P. C.; Mahabir v. Amla 


Prasad, 46 A. 364. 

(17) Morrison v. Verschoyle, 6 C W. 

N. 429. 

(18) Pullukavandy v. Penyakaruppa, 2 

I. C. (M.) 203. . n t . _ . 

(19) Raghunathji v. Bank of Bombay, 

34 B. 72. 
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family, no liability can be imposed on the other members for the debts of 
the business/- 20 ) 

1493. The manager of a family firm is not accountable to the family for 

Ci. (5). Not Ac- past profits and losses'-- 2 ') though he would be so m 

countable for Pa*t a case of pure partnership/ 2 -) The reason of this 

Profits. rule is that a joint family still remains a joint family 

and in its internal management the rights and liabilities of the members 
remain unaffected by reason of the fact that it carries on a family trade. 
As there is ordinarily, no right to call for past accounts in a joint family 
inter sc, so the right of the members is not enlarged by the nature of the 
business of the family. 

1494. On the other hand, from the very nature of the business, there 

can be no discrimination between the adult and minor 

Cl. (6). Major and members of the family. They share alike the pro- 

Minor Members Eq- fits and bear alike the losses incident to the joint 

ually Liable. trade not to the extent of their share in the business 

but to the extent of their share in the whole family 
property including the assets of the business/- 2 -’) As Sausse, C. J., observed 
in a case already cited 1 -»> “ In carrying on such a trade, infant members of 
the undivided family will be bound by all acts of the manager, or the adult 
members acting as managers, which are necessarily incident to and flowing 
out of the carrying on of that trade, whether it be singly or with a copar¬ 
cener The power of a manager to carry on a family trade necessarily 
implies a power to pledge the property and ciedit of the family for the 
ordinary purposes of that trade, and third parties in the ordinary course 
of bona fide trade dealings should not be held bound to investigate the status 
of the family represented by the manager whilst dealing with him on the 
credit of the family property. Were such a power not implied, property 
in a family^ trade, which is recognized by Hindu l^iw to be a valuable 
inheritance, would become practically useless to the other members of an 
undivided family', whenever an infant was concerned, for no one would 
deal wdth a manager if the minor were to be at liberty on coming of age 
to challenge as against third parties, the trade transactions which took 
place during his minority The general benefit of the undivided family is 
considered by Hindu Law to be paramount to any individual interest and 
the recognition of a trade as inheritable property, renders it necessary for 
the general benefit of the family that the protection which the general Hindu 
Law generally extends to the interests of a minor should be so far trenched 
upon as to bind him by acts of family manager necessary for the carrying 
on and consequent preservation of that family property, but that infringe¬ 
ment is not to be carried beyond the actual necessity of the case.” (25 ) 

1495. The question then arises: What are the actual necessities of the 
case and by wdiat tests are they to he decided? It was admitted that “ it is 

(20) Macleod v. Manikchand, 3 Bom. 5 B. 38; Rampartab v. Foolibai, 20 ] 3 . 

L - R \ *44 767 (778, 779); Sakrabai v. Maganlal, 25 

(21) Ganpat v. Annajt, 23 B. 144. B. 206 (and cases there cited); Topan- 

(22) S. 258, Contract Act. mat v. Menghomal, 4 S. L. R. 260, 10 

(23) 7 ham anna v. Akarapu 38 M L I. C. 978; Morrison v. Verschoyle, 6 C. 

J- 55 , 55 I- C 64. W. N. 429. 

(24) Ramlal v. Lakhmichand, 1 B II. (25) Randal v. Lokhmichand, 1 B H. 
V- R. (App.) 51; Samalbai v. Someshur, C. R. (App ) 51 (61, 62). 
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not easy to draw a well defined line between what is, and what is not incident 
to the carrying on of a trade/’^s) In the case from which these extracts 
are quoted, the surviving partners of a firm in the absence of a represen¬ 
tative of a deceased partner, had adjusted the partnership accounts and had 
agreed to hand over a portion of the partnership property to ont 
partners in compromise of his claim. - — 


1498. Apart, however, from such rc-adjustment of lights and liabili- 
d m Bju d . ties inter sc, no member of a trading firm, whether 
Manager’s FraJd. Y adult or minor, can repudiate a debt incurred by the 
manager acting on behalf of the firm even though 
it be done with intent to defraud it. it was so held in a case in which 
the manager of a coparcenary trading firm of a joint Hindu family had 
signed some promissory notes in the name of his ancestral firm to 
accommodate his friend with funds without consulting his munim and 
without any advantage to his own firm. In short, he saddled upon his firm 
a gratuitous liability from which the firm could gain nothing and still it was 
held that the firm was liable, though as regards the minor, his liability was 
restricted to the extent of his share.<' 7 > A similar question arose in Madras 
when it was further pointed out that the liability must be restricted to the 
minor’s share in the business but could not be extended to his other pro¬ 
perty/ 18 ) As was observed in another case: “As regards the other pro¬ 
perty in the hands of a coparcener, no other coparcener whether he be the 
manager or not, has any title whatever. The legal individuality of a 
coparcener is not merged in the manager so far as the coparcener’s self- 
acquired or other separate property is concerned.”^) Of course, the case 
would have been different, if in such a case, the manager had himself 
defrauded the firm, as where he had entered into a transaction with 
himself with intent to defiaud the firm, of which he was a member* 20 ) 


1497. In the cases decided under the old Code of Civil Procedure of 
1882 there was a conllict of views as to who were necessary or proper plain¬ 
tiffs in a suit instituted on behalf of a trading partnership. In some cases the 
managing partner was held competent to sue/ 21 ) while in others his com- 


(15) Ramlal \. Lakhmicliand, 1 B H. 

C. R. (App.) 51 (62), followed in 

Raghunathji, v. Bank of Bombay, 34 B. 
72. 

(16) Ramlal v. Lakhmichand, 1 B. II. 

C. R. (App.) 51 (62), followed in 

Raghunathji v. Bank of Bombay, 34 B. 
72 p. 62. 

(17) Raghunathji v. Bank of Bombay, 
34 B. 72; Jai Narain v. Prag Narain, 85 
I. C. 2, 29 C. W N. 75s, (1925) P. C. 11. 

(18) Sanka v. Bank of Burtnah, 21 
M. L. J. 620, ti I. C. 79; Johurra v. Sree 
Gopai, T. C. 470; Joykisto v. Nittyaftund, 


3 C. 738; Chalamayya v. Varadayya, 22 
M. 167; Bishambhar v. Fatehlal, 29 A. 
176 (183) Chalamayya v. Varadayya, 22 
M. 166. 

(19) Chalamayya v. Varadayya, 2 2 \t. 
166 (168). 

(20) Sanka v. Bank of Burmah, 21 
M. L. J. 620, 11 I. C. 79. 

(21) Lutchmanen v. Siva Prokasa, 26 
C. 349; Gansavani v. Narayan, 7 B. 467; 
Jagabhai v. Vijbhukandas, 11 B. 37 
(41): I lari v. Fokuldas, 12 B. 158: 
Guruvayya v. Dattatraya, 28 B. 11 (19): 
Kashinath v. Chimnaji, 30 B. 477 (486), 
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petency was questioned/'' 2 ) The subject has now been much simplified by 
the addition of Or. XXX in the Code of Civil Procedure, 1908, which prei- 
cribes a special procedure for the institution of such suits. The right of 
suit would now seem to be subject to the following* 2 ®) rules: (*') a person 
who enters into a contract in his own personal name is entitled to sue 
alone* 2 -*); (ii) where it is entered into the name of a trading firm, all 
members must ordinarily join, but (Hi) where such firm is a joint family, 
then the rule of Hindu Law permits the manager to sue in his representative 
capacity on behalf of the family as regards its property/ 2 ®) 

1498. It has already been stated that while the manager, as such, is 

entitled to carry on an ancestral family business, he 
Cannot Start New cannot start a new business. If he wishes to start 
usine**. on e he can only do so with the consent/') or at 

least acquiescence/ 2 ) of the adult coparceners But even then his liability 
to the minor members remains. If the venture was sucessful it will stand 
support on the ground of “benefit." But if it fails the minors may call 
upon the manager to bear the losses of his own enterprise if it proved too 
speculative and hazardous. The question in this and similar cases is not 
what the manager did; but whether it was justified as a prudent act of 
management, and consented to by the other coparceners. As the Privy 
Council observed: “ The distinction between an ancestral- business and 
one started like the present after the death of the ancestor as a source of 
partnership relations is patent. In the one case these relations result by 
operation of law from a succession on the death of an ancestor to an 
established business, with its benefits and obligations. In the other, they 
rest ultimately on the contractual arrangement between the parties.”*®) 

1499. Exceptional Cases. —II has already been postulated that the 

special rules modifying the general law of joint family 
Only C Certain t property onl> apply to a trading family. They have 

bars Trade. no application to cases where there is no joint 

family, or where only some members of the family 
enter into a trading partnership to the exclusion of others/4) or in partner¬ 
ship with outsiders*®) which must be subject to the ordinary law of partner¬ 
ship. Such was held to be the case of a partnership between the uncle and 
his nephew who did not form members of a joint family or continued its 


(22) K<t lid os v Nafliu, 7 B. 217; Bal- 
krttlma \ Municipality of Mahad, 10 B 
.12; hmunuddin v. TAladhar, 14 A. 524; 
Shamrathisingh v. Kishen Perskad jg A; 

3 r T; Damodhar Doss v. Vishen Doss. 4 
S. T,. U 2; 7 I. C 584; Kotlusheri v 
Valio til, 3 M 234; Alagappa v Vellion, 
18 M. 33; Angamuthu v. Kolandcivelu, 
23 M igo, Seshatt v. Veera, 32 M. 284; 
Ramsebuk v. Ramlal. 6 C. 8x5. 

(23) Kisatt Prasad v llnmarain, 33 
A. 272 (278) P. C ; Jahabhai v. Rus¬ 
tam ji, 0 B. 31 t; Anant Ram v 
Ckannulal, 25 A. 378 (381) Gan pul \. 
Balmakund, 13 I. C. (C). 206. 

(24) Damodhar Das v. Vishen Das. 

4 S. L. R. 2, 7 I C. 584 (587). 


(25) Sawanmal v. Pimiumal. 2 S. L. 
R. 13; Rupchond v. Basantn, (1889) P. 

K. 102; Macleod v. Manikchavd, 3 Bom. 

L. R. 144; Vadilal v. Sheikhushal, 27 B. 
257 . 

(x) 7 ammireddi v. Gangireddi, 45 M. 
281 (290) following Morrison v. Vet- 
schoyle, 6 C W. N. 429; Abdur Rah¬ 
man v. Hussain, 37 M. L. J. 316. 

(2) Tada Bulli v. Gangireddy, 42 M. 
L. J. 570 . 

( 3 ) Sanya.ti v. Krishnadhan, 39 T. A. 
108 (114, T15). 

„ ( 4 ) Ram Prasad v. Rattan Chand, 10 
o 321 ' Sokhanaiha v Sokhanadha, 
28 M. 344. 

L V ’ ^ 0W,c ^ 0w 4, 3 Bom, 
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business but had started one on their own account.* 6 7 ) Of course, one or 
more members of a joint family may start a trading business and after¬ 
wards admit his other coparcener into the business impressing upon it the 
character of a joint family business.*?) Even then it would fail to be an 
ancestral trade to which the peculiar incidents, before set out, apply Even 
where the family starts as a new trade it is presumed ro be with the con¬ 
sent of all adult coparceners who are liable to the same extent as if the 
trade were ancestral; the only difference being as regards the minors 
whose shares connot be held liable without reference to legal necessity or 
benefit. Where, however, the new business has developed out* 8 ) of the 
old or is on the same lines, it is scarcely distinguishable from an ancient 
business for which all are equally bound. 

1500. Rules Applicable to Kutchi Mentions. —The special rules and 
incidents applicable to Hindu family firms have been held to apply equally 
to Kutchi Memons who like the Hindus, possess therein the right of 
survivorship and the death of a member has not the effect of dissolving 
the firm. <«> 


(6) Nihal Devi v. Kishore Chand 
(1910) P. R. 97, 8 T. C. 999 - 

(7) Haft Noor Mahomed v. Macleod, 
9 Bom. L. R. 274; Maroon Mahomed In 

re, 14 B. 189. 


(8) Knshnadhan v. Sanynsi, 23 C. W. 
N. 500 (504). 

(9) Maroon Mahomed (In re), 14 B. 
189. 



CHAPTER IX 


Debts and Alienations. 

1501. Topical Introduction. —In a previous chapter the right of 
the manager and of the father to contract debts and make alienations of 
joint property has been already set out. And in discussing the right of 
coparcener against the manager his right to challenge the former’s invalid 
transfers has also been alluded to. But the rights of the family against 
strangers and vice versa still remain. They are of sufficient importance to 
deserve a separate chapter. As will be presently seen the equity in favour 
of the alienee is entirely a modern graft upon the archaic Hindu Law where 
it finds no place. The protection of the creditor or the alienee who advances 
a loan or receives a transfer for valuable consideration after due enquiry 
without notice, is an equitable rule of the civil law which has found a place 
in the jurisprudence of all nations. Jt has equally become embedded as an 
integral rule of Hindu Law. In some other respects also Hindu Law has 
been overshadowed by the statute law, the combined effect of which will be 
found set out in the ensuing sections, some of which deal with the burden 
of proof, a subject which occupies no inconspicuous a place in Hindu Law, 
where in the conllict of evidence, onus is often the determining factor. It is 
not, however, a subject which is easy of generalization. And it has created a 
considerable conflict of views, as noticed by the Privy Council, who said: 
" The conflict of authorities cited to the Board is a conflict which occurs, 
not merely between the Courts of one district in India and another, but 
also between decisions pronounced in Calcutta itself, in Allahabad itself, 
and in Madras itself This was clearly apparent to the Full Bench 
of the Allahabad High Court who had to consider the question of onus.< 3 > 
I’hc ensuing sections enunciate a few leading principles on the subject, and 
they are practically all upon which the reports are more or less agreed. 
On other points they teem with conflicting cases, which have been relegated to 
the notes. 

This chapter has been the basis of an attempt at codification. But 
though the Bill committed to the Select Committee, for whom the 
official draftsman had recast the ensuing sections, the hostility of the 
orthodox members to any legislation on the subject sealed its fate. A note 
has been added under each section so amended. 

135. Unless there is anything' repugnant in the subject 
“Debt" and oth.r «f context— 

(<() “ Debt ” includes a liability 
arising out of contract express or implied, or a breach of civil 
duty for which a suit would lie; 

(i) Saku Ram v. Bhup Singh, 39 A. (2) Chandra Deo v. Mata Prasad. 31 
437 ( 448 ) P. C. A. 176 F. B. 
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( b ) “ Illegal and immoral debt,” with reference to the 

father’s debt, means not only such debt as 
siKr is tainted with illegality or immorality as 
commonly understood, but also a debt 
which is regarded as Avyavharik, that is to say, 
unusual and not customary; 

Explanation i.—A debt is illegal or immoral il it results 
from an act ab initio criminal, and not one which is merely 
wrongful or which merely involves a breach of civil duty; 

Explanation 2 .— A liability to indemnify an innocent per¬ 
son against the illegal or immoral act of the father is not neces¬ 
sarily illegal or immoral; 

Explanation 3 .—A debt is not illegal or immoral merely 
because it is recklessly or imprudently incurred, 

( c ) “ Antecedent debt ” means, with reference to an alie¬ 

nation made by the father, a debt (not illegal or 
immoral) incurred, whether on the security of the 
co-parcenary property or not, prior to such alie¬ 
nation in a transaction unconnected therewith; 
and includes a debt to pay off such a debt; 

( d) “Creditor” means any person in respect of whom 

a debt is incurred; 


( e ) The terms “ father ” and “ son,” wherever they 
occur, are used in the sense defined in Section 107 ; 
(/) A person is said to have “ notice ” of a fact when 
he actually knows that fact or when, but for wil¬ 
ful abstention from inquiry or search which he 
ought to have made or gross negligence, he won id 
have known it, or when information of the fact 
is given to or obtained by his agent in the ci*r- 
cumstances mentioned in Section 229 of the 
Indian Contract Act, 1872; 

(</) A person is said to “ believe in good faith ” when, 
after using reasonable care to ascertain the 
existence or non-existence of any circumstances, 
he believes in the existence or non-existence of 
such circumstances. 


(1) Analogous Law (1502). 

(2) What is Debt (1503). 

(3) Debt Distinguished from a 

Merc Agreement (1504). 


Synopsis. 

(4) Illegal and Immoral Debt 
(1505-1506). 

(5) Antecedent Debt (1507- 
1510). 

(6) Creditor (1511). 
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1502. Analogous Law. —This section has been considerably 
. enlaiged by incorporating all the clauses of the 

au«e* (a), ( )• draft Bill, and is supported by the undernoted 
cases. 10 The term debt {Rin ) is used in Hindu Law in its primary 
sense as denoting a loan, that is, a liquidated money obligation arising out 
of contract and recoverable by suit. But the texts show that the 
contiact might be express or implied: "What has been spent for the 
household by a pupil, apprentice, slave woman, menial, or agent, must 
be paid by the head of the household.”^) But modern law 
classes as debt other obligations ex contractu though they are 
not strictly within the comprehension of the archaic law. It is not pro¬ 
posed to discuss these in detail in this work which is confined to Hindu 
Law, especially as they have been already to discussed elsewhere by the 
present writer/*) It may, however, be added that the term no longer 
retains its primitive import and has begun to be used in the sense in 
which it is understood in the secular law, as comprising not only a debt 
properly so called, but also those pecuniary obligations which arise out of 
a breach of civil duty independent of a contract* 4 ) even if their amount 
was not ascertained at the time of the obligee’s death/s) This is in ac¬ 
cordance with the English Law where “ although no action for a tort 
could be revived or commenced against the representative of the person 
who committed it; yet the case was different where the act was not a 
mere tort but was a breach of a quasi- contract, where the claim was 
founded on breach of a fiduciary relation or failure to perform a duty.”* 6 ) 


1503. Debt.— In its large sense, a debt means a sum of money due 
Clauae (a) from one person to another. Under old English Law 

au e a) ' the term was used in a narrower sense as implying 

a monetary obligation resulting from a contract, express or implied. 
The term is here used in a wider sense as embracing not only a con¬ 
tractual debt, but a legal obligation resulting from a matter of fact 
independent of contract, e. </., a tort oi a delict. In this sense a sum of 
money for which a claim is compromised amounts to a debt/?) and so 
a sum of niony claimable by way of compensation or damages would 
fall into that category* 8 *, while all money decrees against a defendant 
convert him into a judgment-debtor against whom execution might be 


U) Cl (a) -.—Chhakauri v. Ganga, 39 
C 8G2; Hannum t v. Ganesh, 43 B. 612; 
Cliandnka Ram v. Naravt Prosad, 46 A. 
017 . 

LI (b ):—Llihakouri v. Ganga, 39 C. 
862. 

Cl (c) :—Chet Raw v. Ram Singh, 41 
A. 541 , O. A. 44 A. 3W4 (374) P. C; dis¬ 
tinguishing Salu Ram v. Bhup Singh, 39 
A. 437 P. C.; Brij Narain v. Mongol 
Prasad, 46 A. 95 P. C.; Jogi Das v. 
Ganga Ram, 21 C. W. N. 957 P. C. 

Cl. (d) :—See 1 Gour’s law of Trans¬ 
fer (5th Ed.) §§ 974 , 975 - 
Cl. (e):—Masitullah v. Damodar 

Prasad, 48 A. 518 P. C. 

Cl. (/) :—S. 3, Transfer of Property 
Ac*; S. 3, Trusts Act. 


Cl. (g ) :—1 Gour’s Law of Transfer, 
( 5 th Ed.), §§ 695, 879, 880. 

(2) Narad Sut. 1; 33 S. B. K 41 et seq. 

(3) 1 Gour’s Law of Transfer (5th 
Edition) §§ 103-111. 

(4) Chhakauri v. Ganga Prashad, 39 C. 
862 (871), following Pareman v. Bhattu, 
24 C. 72 (676) ; Kmieda v A thutosh, 17 
C W. N. 5. 

(5) Venkatalakshmannna \. Mahan, 44 

M. 214; Garuda v. Nerella. 35 M. L. J. 
661. • 

__ (6) Per Cotton, C. J., In Coucha v. 
Coucha, 40 Ch. D. 543, followed in Ven- 
katalakshmamma v. Mohan, 44 M. 214. 

(7) Ram Kuber v. Ram Dasi, 35 A. 428. 

( 8 ) See Cl. ( b ) and cases; Chhakauri 
v. Ganga, 39 C. 862; Venugopala v. 
Ramanadhan, 37 M, 458. 



S. 135.] 


DEBTS AND ALIENATIONS 


749 


had as for the recovery of a debt; while if the obligee gives a security for 
the discharge of his obligation, his liability takes the course provided in 
the terms of the security. An optional liability, such as is created by a 
pre-emption decree is not a debt.< 8 9 > A fine is not a debt but a penalty 
for which the son is not liable.*^ Such was held to be the amount of 
the deficiency due from the father who had failed t< pay the price of tin- 
property which had to be resold for a sjnaller price. (,o) A liability incurred 
by the father while his estate was uudei the Court of Wards and so 
incompetent to contract does not create a legal obligation amounting to a 
debt enforceable against the son.f 1,5 

1504. A debt creates a present liability and must be distinguished 
from a mere agreement creating a future liability which is not a debt 
within the meaning of law. So where a creditor promised the father 
a sum of money to pay ofl a mortgage which was otherwise discharged, 
after which the money was received and squandered by the father, the 
Privy Council held the premise to fall short of a debt and the subse¬ 
quent payment of the money did not make it an antecedent debt 
Similarly, where the father had agreed to pay in perpetuity the sum of 
Rs. 10-8-0 to plaintiffs for use of a temple, the Court held the contract 
not binding on the son; first, because it did not amount to a debt, and 
secondly, taken as a contract the son is not lxiund by every contract of 
the father, certainly not such a contract which created a perpetual liability 
to pay. (,3) So their Lordships held the son not bound by his father’s 
contract to sell his property if it was imprudent and oppressive The 
distinction between a debt and a contract is, therefore, important, since 
while the son is bound by his father’s debts, however imprudent, he 
is not bound by such agreement. 

1505. Illegal and Immoral Debt. —The term “ illegal and immoral 

r . debt ” here defined will be more fully explained in the 

au,e sequel (§§ 1637-1663). For the present all that is 

necessary to grasp the basic principle underlying the definition is that the term 
is here used in a dual sense, (a) as comprising all that is popularly regarded 
as illegal and immoral, and lb) as including debts which the ancient Hindu 
Law condemned as such. At the present day, it is not easy to give many 
instances of such debt, though those given by the Smritikars offer apt 
illustrations of what they regarded as illegal or immoral Such are 
the debts for spirituous liquor, debts due for lust, or for gambling, unpaid 
fines and unpaid tolls, idle promises, commercial and suretyship debts. 
Now, it cannot be said that drinking is illegal or immoral, but law then, 
as now, forbade its sale on credit, as excesses might otherwise be 
indulged. Consequently, he who sells it on credit not only contravenes 
the rule broadbased on public policy, but also trusts thi debtor personally 
for its payment. Such is the presumption in other cases, the debts for 


(8) Chaiarblmj v. Govind Ram, 45 A. 
407; contra in Na'hu v. Kundan Lai, 33 
A. 242 dissented from. 

(9) Nhattee v. Hureerant, 1 Borr, 90 
(101). 

tioi Ratan Lai v. Birjbhukan, 61 I. C 
(A.) 774 - 


(11) Chaubey v. Bindeshri, 20 A. L. J. 
24, (1922) A. 215. 

(12) Jawahir Singh v. Udai Parkash, 
48 A. 152 P. C. 

(13) Balkrishna v. Janardana, 6 Bom. 
T.. R. 642. 

(14) Ramcharan v. Bhagwan Das, 48 A, 
443 P- C, 
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tolls and fines being excepted, the reason being that they are regarded 
as ready money payments, for which credit will have been given, at the 
risk of him bv whom they ought to have been received/'*) Consequently, 
such debts, though payable by the debtor, are not recoverable from the 
son. In the categorization of such debts there occurs the phrase “ com¬ 
mercial debts.” As trade was probably regarded as a base occupation 
and one highly speculative, akin to gambling, the ancient law-givers 
absolved the son from the father’s debt so incurred. But trade is no 
longer viewed in the same light, and the illustration is, therefore, 

rendered obsolete by the change of public opinion on the subject/" 1 ) 
For like reason the Shastric rule regarding the suretyship debt is now 
limited to that for appearance and honesty/ 1 '). It will thus be seen that 
the ancient test of what is illegal or immoral is never a safe guide. At 
the same time, there are a few relics of that .*ge which still hold the 
field and must be regarded as good examples of “ avyavliarik ’’ debts, 
/part from them, there are other debts which law regards as either 

illegal or immoral, or both It is obvious that a liability that is criminal 
must be prima facie illegal. But such is not the case. In all countries 
and in/ all ages law permits certain crimes to be compounded. When it 
is so. a civil obligation arises alongside of the criminal liability, which 
may be validly discharged by indemnifying the complainant. In such 
case, the liability to indemnify an innocent person against the illegal and 
immoral act of the father is in no sense illegal and immoral. And, the 

liability, though not a debt, assumes that character as soon as its measure 

is fixed and its amount ascertained. 


1506. Apart, howevei, fr<>m such cases, there remain those in 
which such liability is linlissolubh tainted with the crime eg, in a case 
of thcft (, *> or criminal breach of tiust resulting in the father’s 
conviction. (,g) But lus conviction, though material, is not a necessary pre¬ 
requisite, since the father may have committed an offence though he may 
not have been convicted. Such cases have given rise to a conflict of 
opinion, though the Courts are now agreed that if the act was in its 
inception and essentially a crime, any civil liability accompanying it is 
not obligatory on the son ( - 0) On this subject several cases have been 
decided in which the distinction though intended to be maintained, is 
at times scarcely manifest (§§ 1645-161')). As such, the son has been 
held liable for his father’s misappropriations, defalcations and breaches 
of trust/-* 0 for his liability to pay mesne profits and compensation for 
mischievous or wrongful injury to another’s property/* 2 ) costs incurred 


(15) 1 Strange’s Hindu Law, 161 

(16) .Ichularamayya v. Ratnajee, 40 M. 
211 (213). 

(17) Rmik Lai v. Singeshwar, 30 C. 
H43; Silaramayya v. Venkalaramana 11 
]\f. 373; Thagathammal v. Arunachalam, 
41 M. 1071; Tukurambhar v. Can gar am, 
23 B. 454 - 

(18) Foreman Daps v. Bhallu, 24 C. 672 
( 674 ). 

(19) McDowell v. Ragai’a, 2 7 M. 71 
( 75 )- 

(20) Chhakauri v. Ganga Prasad, 39 C. 
862; Hamnant v. Ganesh, 43 B 612 (615, 
06 ). 


(21) Natesayyan v. Ponmisami, 16 M. 
90; Khalial v. Gobind Per shad, 20 C. 328; 
Naremati Das v. Bhattu, 24 C. 672 (676) ; 
Prayag v Kasi, 14 C W. N. 65 q; 6 I. 
C. 258; Hanmant v. Ganesh, 43 B. 612; 
Garuda v. Nerella, 35 M. L. J. 661, 48 
I. C. 740; Venugopala v. Ramanadhan, 
37 M. 458; contra in Jagannath v. Jugal 
Kishore, 48 A 9; Niddha v. Collector, 14 
A. L. J 610; Gurusgran v. Mohan Lai, 4 
L. 93. 

(22) Chandrika v. Narain, 46 A. 617; 
Matadin v. Mahgraj, 85 I. C. 959, (1925) 

c. 325. 
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in prosecuting a claim or defending one/- 83 ' the debt resulting fioin the 
compromise of a suit instituted by him for a declaration that a moitgage 
executed by him was fictitious which in fact it was/-’ 4 ' The son is 
liable for the father’s debt incurred to assist a relation to recover his 
ancestral property who promised to repay him/ 3 *' though he cannot him¬ 
self, it is said, incur a loan to pre-empt other propeity •> 

1507. Antecedent Debt. —The term “ antecedent debt " is used in a 

Clause (o dual sense as comprising a debt which is itself ante- 

a C-, ‘ cedent, as also a debt which acquires that status 

because it is contracted to pay off an antecedent debt. It is so because of the 
equitable principle of subrogation which places die person, who has dis¬ 
charged a previous debt, into his shoes as regards the reined) available 
to him for the payment of his debt/-' 1 Again the term “ antecedent 
debt ” is a relative term. A transaction for ready money may. upon its 
renewal, become "antecedent.” provided the two transactions were 
independent. So, the father’s mortgage for a cash consideration, though 
void as not supported by legal necessity, may nevertheless become valid 
by its renewal at a later date/ 3 ' Hut the antecedenc) must be real and 
not merely illusory compassed to circumvent the law'. 

1508. The meaning ol the term has now been settled by the Privy 
Council in the sense defined in the clause* 4 ' (§§ 1630-1635). A debt 
is antecedent if it was prior in time and independent of the alienation 
which it supports. Such a debt may be independent and still not wholly 
unconnected with the later transfer, ■.* </., a renewed mortgage/*' The 
question in such case is one of fact. If at the time when the earlier 
transaction took place the later transaction was not even in contemplation, 
the second must be regarded as independent of the first, even though 
the first debt is renewed on the same or different terms, and the mort¬ 
gagee in each case is the same/ 6 ' The question in each case is one of 
fact and intention. 

1509. A debt may be “ antecedent ” though it is secured. Indeed, the 
security has nothing to do with its antecedency. It was held in one case 
by the Privy Council that no debt could be regarded as antecedent which 
was contracted on the security of joint family property/ 7 ' And naturally, 
this view was reflected in the case-law of the country decided between 


(23) Prayag v. Kasi, 14 C. W. N. 659. 
ir C. L. J. 599; 6 T C. 258; Chhakouri v. 
Gantja, 39 C. 862; Venugopala v. Ramana- 
dhan, 37 M. 458, distinguishing contra in 
Ramaicngar v. Secretary of State, 20 M. 
L. J. 89; 4 I. C. 105; Sumer v. Liladhar, 
33 A. 472. 

(24) Ram Kuber v. Ram Dasi, 35 A. 
428 (432). 

(25) Baraik v. Davendra, 52 T. C. 
(Pat.) 68t. 

(1) Chatarbhuj v. Govind Ram, 45 A. 
407; Shankar v Bechu Ram, 47 A. 381. 

(2) Gour’s Law of Transfer, (5th 
Ed.), § 2210; Ram Saran v Mongol 
Singh, 60 T. C. (O ) 219 

(3) Brij Narain v. Mongol Prasad. 41 
A. 235, O. A. 46 A. 95 P. C.; Rain Singh 


v. Ram Singh, 44 A. 368 P. C.; Sheo 
Prasad v. Balzvant Singh, (1927) A. 
150, 98 T. C. 1023; 5 ukhdeo v Jhapat, 5 
Pat. L. J. 120; Arumugham v. Muthu, 42 
M. 711 F. B., overruling Bandagala v. 
Bendalam, 35 M. L J. 382 (on a different 
point). 

(4) Brij Narain v Mongol Prasad, 46 
A. 95 P- C. 

(5) Lai Bahadur v. Antbika Prasad. 47 
A. 795 P. C\; Ram Rekha Singh v. 
Ganga Prasad, 49 A T23 (128) F. B.; 
contra in Chet Ram v. Ram Stngh, 44 
A. 368 P. C., overruled in Brij Narain 
v. Mongol Prasad, 46 A. 95 P. C. 

(6) lb. 

(7) (1917) Sahu Ramchandra v Bhu,p 
Singh, 39 A. 437 P *’• 
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1917 and 1924. when it was reversed by the same Board.**) Before that 
date their Lordships had reiterated their previous view in several cases/ 0 ) 
“ By the expression ‘ antecedent debt,' ” observed Stanley, C. J., “ I under¬ 
stand a debt which is not for the first time incurred at the time of a sale or 
mortgage, that is, presently incurred, but a debt which existed prior to 
and independently of such sale or mortgage. It must be a bona fide 
debt not colourahly incurred for the purpose of forming a basis for a 
subsequent mortgage or sale or other similar object,”* 10 ) from which 
it follows that in order to be antecedent the debt itself must not be illegal 
or immoral/ 1 ') If it is so, it is not a debt realizable from the son, a 
fortiori, justifying a sale of his interest. 

A debt does not cease to be “antecedent ” merely because its 
recovery has become barred bv time/*- - ) Such debt is suffeient to support 
an alienation (§§ 1653-1654). 

1510. This view is followed by the Indian Courts, hi a leading case, 
the father had illegally obstructed the watercourse of another who obtained 
a decree for damages. The father died, and the Court held the decree 
executable against the son. on the ground that the decree constituted the 
judgment debt for which the son was liable/ 1 It was contended that 
damages awarded for the father’s tortious act could not be construed to be 
the “ debt ” for which alone the son was liable. But the Court overruled 
the contention holding that a right to damages might be deemed to create a 
debt even before the suit is brought for its recovery, and that in any 
case, after decree it was a judgment debt. 

But this is probably the extreme verge to which the term can be legiti 
mately extended. As will be shown in the sequel, it does not apply to 
damages and fines paid or indicted for the commission of criminal offences 
(§§ 1650, 1659, 1665). 

A debt taken to pay off an antecedent debt is itself recoveiable as 
such/ 1 ') and if secured, it will even get the priority of the debt it has 
paid off/*s> 

1511. Creditor.—The term creditor is here used in a generic sense, 

Clause (d) as including both secured and unsecured creditors 

by whatever name called. A Zur-e-pcshgi lessee, 
though nominally a lessee is in reality a creditor, and so is of course the 
mortgagee, while a purchaser of property subject to resale may conceivably 
fall into the same class*” 1 ) 


(8) (1924) Brij Narain v. Man gal 
Prasad, 46 A. 9s P. C. 

(9) (1022) Chet Ram v Ram Singh, 
44 A 368; (1917) Lachman Prasad v. 
Sarnam Singh. 39 A. 500 P C.; (1917) 
Jogi Da* v. Ganga Ram, 21 C. W. N 
957 P. C. 

(10) Chandradeo Sinoh v Mata 
Prasad, 31 A 176 (iqo) F B. 

(it) Jawalicr Sinnh v I’dai Parkath 
48 A IS2 P C ; Ntddha /.<;/ \. Collector. 
T4 A. L. T 6jo : I. C 200; Kuldip 

Saliai v Ram fihniawan, 3 Pal 12s. 

(12) Gaiadhar v. Jagannath, 46 A. 773 
F. B.; Court Shankar v. Sheonandnn, 46 
A. 384; Rant Kishan v. Chltedi Rai. 44 
A. 628 (overruling contra in Indar Singh 
Y. Sarju Singh, 8 A. L. J. 1009; 11 T. C. 


737; Dalif> Singh, v. Kundan Lai 35, A 
207) ; Narayan Sami v. Samidat, ft M 293; 
Shih Nath v. Alliance Rank (1915) P. R. 
3; 25 T. C 480 

(13) Chhakanri v. Ganga Prasad 39 C. 
862 (877). following Parcman v Bbattu, 
24 C 672 (676). 

(14) Brit Narain v. Mannal Prasad, 
46 A 95 P. C.: Ram Singh v Ganga 
Ram, 103. I C. (L.) 496; Thakari v. 
Jo*hat Rat. 93 T C. qit, (1926) L. 436; 
Ram Narain v. Kumoar Bahadur, 93 I. 
C. ( 0 ) 4 . 

(15) S 74. Transfer of Property Act; 
See 2 Gour’s Law of Transfer, (5th 
Fd.), §§ 1884-1890. 

(16) Hour’s Law of Transfer, (5th 
F.<l ), §§ 1056-1059. 
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Again, since the term " debt ” as defined in Clause (o) not only includes 
a debt properly so called, but also an actionable claim resulting in damages. 
1512. The terms defined here call for no notice. Clause ( e ) is 

r . .. , , m „ merely explanatory of Section 107, while Clause (/) 

v h )> 8 - ; s taken from Section 3 of tl"- Trusts Act and the 
Transfer of Property Act, while the last clause is common to the general 
law and will be found explained in the writer’s work on Transfer.^) 


136. (1) Save as hereinafter provided, the debts of a 

person must he paid by himself, and on his 
•onaT^Debt. f ° r P * r death, out of his separate property in whose¬ 
soever hands it might be, whether of the exe¬ 
cutor, administrator or the heir, except that alienated for value. 


(2) No heir, executor, or administrator is hound to pay 
a debt of the deceased which, by reason of its illegality, immora¬ 
lity or otherwise, he would uot have himself been bound to pay. 

( 3 ) A coparcener is liable to pay his own debt personally 
and out of his separate property, or coparcenary interest so 
long as he is alive, hut on his death, it cannot be recovered out 
of his coparcenary interest, unless it had been attached during 
his lifetime: 


Provided that where the debt was due from the father, and 
is not illegal or immoral, his son is liable to pay it, to the extent 
of the assets inherited by him as hereinafter provided. 

( 4 ) The universal donee is personally liable to pay all 
debts of the donor due at the time of the gift, to the extent of 
the property comprised therein; while other donees are liable to 
pay his debts to the same extent if the said gift was made with 
intent to defeat or delay any creditor, or has resulted in defraud¬ 
ing, defeating or delaying him, or the debtor was adjudged an 
insolvent within two years of the said gift. 

Explanation 1.—The terms heir, executor, or administrator 
in this section include any person so claiming as also one who 
intermeddles with the estate of the deceased. 


Explanation 2.—The heir of an impartible estate is-, upon 
succession, liable to pay all the lawful debts of his predecessor 
out of the estate. 


Explanation 3.—The liability to pay a debt does not cease 
merely because the remedy for its recovery is barred. 

Explanation 4 .—A gift includes an alienation made for a 
grossly inadequate consideration. 

( 3 ) 1 Gour’s Law of Transfer, (jth Ed.), §§ 103-111. 


H. C —48 
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Synopsis. 


(1) Analogous Law (1513). 

(2) Liability of Heirs (15-14- 

1517). 

(3) Limit of Liability (1518- 

1520). 

(4) Coparcener’s Debts (1521). 

(5) Coparcener’s Right of 

Transfer (1522-1523). 

(6) Non-liability of Other Co¬ 

parceners (1524). 

(7) Father’s Debt (1525-1526). 

(8) Father’s Illegal and Immoral 

Debts (1527). 

(9) Evidence of Illegality or Im¬ 

morality (1528-1529). 

(10) Father’s Imprudent Debts 


(1530). 

(11) His Agreement to Pay 

Barred Debts (1531). 

(12) Debt Partially Valid (1532). 

(13) Father’s Power over Ances¬ 

tral Moveables (1533). 

(14) Burden of Proof (1534). 

(15) Liability to Pay Interests 

(16) Position of the Assignee 
(1536). 

(17) Limitation (1537). 

(18) Donee’s Liability (1538- 

1540). 

(19) Impartible Estate (1541). 

(20) Explanations (1542). 


1513. Analogous Law. —This section is supported by the under¬ 
noted authorities^) and the following texts:— 

Narad. —17. A soilless widow, and one who has been enjoined by her dying 
husband to pay his debts must pay it—or (it must be paid) by him who inherits the 
estate. (For) the liabilitv for the debts goes together with the right of succes¬ 
sion." < 2 ) 

Vishnu.- —“ A widow woman who has no son is bound to pay the debt of her hus¬ 
band, if he has commissioned her to do so on his death-bed, or if his property has 
escheated to her. Tf she is unlit to take the estate, her husband’s debt must be 
re-paid by those who have inherited the estate. The property and the liabilities go 
together." ( 3 ) 

Yadnavalkya- —“ He who has received the estate or the wife of the deceased should 
be made to pay his debts, or failing either, the son who has not received an inheri¬ 
tance. In the case of a sonless deceased those who take the heritage should be made 
to pay.” (4) 

The liability of a person to repay his own debts is subject to the 
general law. That law would not lend its aid to the recovery of a debt 
which is illegal or immoral within the meaning of Section 23 of the Indian 
Contract Act. In this respect the statutory provisions to a certain extent 
agree with those of Hindu Law, which exempts the son from his 
liability to pay his father’s debt, if it is illegal or immoral.” But as has 
been already pointed out in the foregoing discussion (Section 135), 


(i) Cl (l) Kanakamma v. Venkata- 
ratnam, 7 M. 586; Narayanasami v. lisa, 
28 M. 351; Ram v. Lachman, 30 A. 460. 

Cl. (2):—S. 23, Contract Act. 

Cl. (3) :— Deen Dyal v. Jugdeep 
Narain, 41 A. 247 P. C Suraj Bansi v. 
Shea Pershad, 5 C. 148 P. C.; Jagannath 
v. Sit a Ram, n A. 302; Subrao v. Maha- 
devi, 38 B. 105 (107). 

Proviso :—S. 150 and cases cited. 

Cl. (4) :—Abdul Hye v. M. Mucaffar, 
10 C. 616 P. C.; Guanabhai v. SVtntnosa, 
4 M.H.C.R. 84 (86, 87); ss. 128, 53 Trans¬ 
fer of Property Act, S. 55 Presidency 


Town Insolvency Act 1903, Provincial 
Insolvency Act. 

Explanation 1 :—Cf. S. 2 (ii), Civil 
Procedure Code. 

Explanation 2:— Ram Das v. Vria 
Behari , 6 C. W. N., 879 and cases post. 

Explanation 3 :—Ganpat v. Munuilal, 
34 A. 135; Mahesh Lai v. Busunt, 6 C. 
340 

Explanation 4:—S. 53 Transfer of Pro- 
Act (IV of 1882). 

Narad 1-17; 33 S. B. F. 46, 47. 
Vishnu VI-29. 

Yad. II-51 (Mandlik), p 206 


perty 

<2) 

as 
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those terms are not to be taken as identical in their meaning, since the 
tests in the two cases are at times different. 

Apart from the illegality or immorality of a debt, the debtor may be 
absolved from repayment if the suit for its recovery has become barred 
by time, or there is merger, waiver or release, all of .vhich cases furnish 
sufficient grounds for exoneration from the liability. 

Apart from the debtor himself whose liability is not subject to 
Hindu Law, there remains the liability of his heir and legal representa¬ 
tive, who is bound to pay all his debts, which the deceased was himself 
liable to pay, when he died. F.ven if the debt be barred the heir is 
entitled, though not bound to pav it. The liability of a person to pay 
for the debt of another follows from the fact that the debt is generally, 
though erroneously, spoken of as a first charge on the inheritance and 
“ they who share the inheritance must pay the debts. 

1514. Liability of Heirs. —Tt is the rule of Hindu Law that i 

CUuae m man’s property is liable for his debts, and property 

au * e 1 } ' descends to an heir burdened with the debts of the 

ancestor which must be all satisfied before the heir can be said to have 
any interest in the properlv at all/*) The debts of the deceased must be 
paid out of his estate in whosoever’s hands it might be. whether the right¬ 
ful heir or the wrongful interloper. The same dutv of paving his debts 
is equally obligatory on the executor or administrator, whether rightful or 
de son tort. Any person charged with the administration of the estate 
of the deceased becomes liable for the payment of his debts. It does not 
matter whether he is the heir, legatee, or a mere claimant. The fact that 
he is in possession of the estate entitles him to discharge its monetary 
obligations < 2) So where two widows of a person’s pre-deceased sons laid 
claim to his estate on the strength of an alleged Will, they were held 
liable to pay the debt of the deceased whether the Will be genuine or not. 
If it was genuine they were the heirs and legal representatives of the 
deceased and therefore, liable for his debt If on the other hand, the 
Will was not genuine, then being persons in possession of the property 
left by the deceased, thev became liable for his debts to the extent of the 
property in their possession.*^ 

1515. Such was also the case of the plaintiff who contested succes¬ 
sion to the estate against his brother’s widow and obtained possession. While 
his suit was pending a creditor of the deceased sued both the plaintiff and 
the widow and obtained a decree for repavment of the debt out of the 
estate. The plaintiff satisfied the decree out of his own monies before 
the widow obtained her decree. He sued her for recoverv of the amount 
which the Court decreed holding that since the propertv of a deceased 
person is, under Hindu T aw, liable for his debts, in whosoever hands it 
may be found, the plaintiff, having the estate in his hands, was hound 
to pay the sum, and having done so. to save the estate he became entitled 
to recover it from the widow.^ A person may be liable to pay the debt 

(2s) Gantam XTI-40; cited in Mit., II- 
XI, § 24; Narad I-17, 33 S. B. E. 46, 47 
Bhala v. Parkhit 2 B. 67 (73); Karim- 
uddin v Govind 31 A. 407 (506) P. C. 

(1) Gunpa Narain v. Utnesh (Thunder 
(TR64) W.R. 277. 


(2) Kankamma v Venkataratnam, 7 
ML 586 (s88). 

(3) Gulabi v. Asaram, (1881) A.W.N. 
50 . 

(4) Katiakamma v. Venkataratnam, ^ 
M. 5&5. 
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as an executor de son tort, with the possible right of its recovery from 
the estate, unless the debt he had paid off, was his own ; for, otherwise 
the creditors of the deceased would he running a race to take possession 
of hisgoods without administration to him**) 

1516. And of course, the debt which such person may discharge 

C( . . must be a debt legally recoverable from the estate 

au * e ^ of the deceased. In this respect the legal executor 

or administrator possesses larger powers than a mere intermeddler, since 
it has been held that both the executor* 3 ) and administrator may pay a 
debt even though its recovery was barred by time/ 4 5 6 ) A fortiori, the heir, 
whether the son/ 7 8 * ) the widow*®) or any other heir*?) may pay off such debt, 
and they must, where the debt is renewed as, for example, by an agree¬ 
ment made under Section 25 ('3') of the Contract Act/ 10 ) The sou's 
liability to pay his father’s debt, arises during the father’s lifetime, as soon 
as the debt is contracted, it being immaterial whether he was or was 
not then born Rut the liability of other relations e.g., the wife, only 
arises on the death of the husband, so that if she makes any payment of 
the husband’s debt during his lifetime, it will ordinarily be regarded as a 
voluntary payment, and will not support an alienation by her after her 
husband’s death, of the estate which has descended to her from him/") 

1517. Though the debts of the deceased are not a charge on the 
inheritance, they have a priority over the widow’s right of residence. It 
was so held in a case in which the creditor had himself purchased a house 
belonging to his deceased debtor in execution of his decree against his 
widow, whereupon she set up her right of residence against his claim 
for possession, but the Court rejected it, holding that the debt bound 
the widow and defeated her right of maintenance including her right of 
residence/ 11 ) 

It seems that any intermeddling under a claim real or pretended 
exposes a person to the liability of an executor de son fort/' 3 ) but it does 
not thence follow that he, who becomes liable to pay a debt, becomes 
necessarily entitled to reimbursement, since the liability to pay and the 
right of reimbursement, are not reciprocal; and for while any one in 


(4) Naravanasami v li*a, 28 M. 351 
( 354 )- 

(5) Alaimuri v. Raghava, 42 M I. J. 
559 ; 67 I. C. 104. 

(0) Administrator-General v. Hawkins, 
1 M 267; Talakchand v. Jitammal, 10 B. 
H.C.R. 20O; Re Rownson, 29 Ch D. 362; 
Norton v. Preckcr, 1 Atk. 526; Briggs v 
Wilson, 5 Dc. G. M. & G. 12. 

(7) Per Weslropp, C. J, and Y\cst, 
J., in Bhala v. Parbhu, 2 B. 67 (73) ; 
Gajadhar v. Jat/annalh, 22 A. L J. 601 
F. B., 80 I. C. 684 (689) ( overruling 
contra in Indar Singk v. Sarin Singh, 8 
A. L. J. T099, 11 I. C. 737; Dalip Singh 
v. Randan Lai, 35 A. 207) ; Dalip Singh 
kar v. Sheonandan, 46 A. 384 (388). 

(8) Bhala v. Parbhu, 2 B. 67 (73, 74) ; 

Chimnaji v. Dinkar, 11 B. 320; Bhan v. 

Gopala, ib. 325; (obiter in) Bhagwat v. 

Nivratti, 39 B. 113; Ko nolap pa v. Subha 


13 M. 189; Udai Chunder v. Ashutosh, 
21 C. 190; Khoiendra Narain v. Santo 
Lai. 22 I. C. (C.) 669 (672) ; Sheoram 
v. Sheoratan, 43 A. 604 (606) ; Ram 
Kishan v. Chedi Rai, 44 A. 628; Gaja¬ 
dhar v. Jagannath, 22 A. I.. J. 601 K B, 
80 T. C 684 (689) ; Gauri Shankar v. 
Sheonandan, 4 6 A. 384 (388). 

(9) Bhagwat v Nivratti, 39 B 113; 
Chimnaji v. Dinkar, 320; Udai Chunder 
v. Ashutosh, 21 C. 190; Tarini Prasad v. 
Bhola Nath, 21 C. igo N. 

(10) Kandan v. Sree Narayan, it C. 
\V. N. 135; Karamchund v. Basant Kuar, 
(1911) P. R 31; Ram Ratan v. Basant 
Bai, 263 (268, 269). 

(11) Himmat v. Bhawani, 30 A. 352. 

(12) Jayanti y. Alamelu, 27 M. 45. 

(13) Mohamidu v, Pitchey, (1894) A. 
C 437 - 
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possession of property may he called upon to pay a debt due therefrom, 
the right of reimbursement depends upon the fact, whether he was 
“ interested ” in the payment of that debt.<*4) For as the Privy Council 
observed: " Jt is not in every ruse in which a man has benefited by the 
money of another, that an obligation to repay that money arises. The 
question is not to be determined by nice considerations <>f what may be fair 
or proper according to the highest morality. To support such a suit, there 
must be an obligation exptess or implied to pay. It is well settled that 
there is no such obligation in the case of a voluntary payment by A of 
B’s debts. Still less will the action lie where the money has been paid as 
here, against the will of the parly for whose use it is sup]vised to have 
been paid. (, s> Nor can the case of .1 be 1 letter, because he made the 
payment not ex mero motu, < - u, > but in the course of a transaction which 
in one event, would have turned out highly profitable to himself and 
extremely detrimental to the person, whose debts the money went to 
pay.”(‘7) These observations were made in a case in which the plaintiffs 
had purchased the defendant’s intciest in the sale proceeds of a 
Zemindari sold for arrears of revenue for Rs. 8,000 which was paid to 
the defendant’s creditors. The sale being set aside, the plaintiff sued the 
defendant for reimbursement, but the Privy Council dismissed his suit, 
holding that the plaintiff had purchased an interest subject to a contin¬ 
gency which reduced his interest to nil, and that as the payment to the 
defendant’s creditors had been made without his consent and in a co¬ 
ercive proceeding against him, plaintiff had no equity to compel the 
defendant to reimburse him.< l8 > A wrong-doer cannot claim reimburse¬ 
ment if he pays the debt for his own purpose, as for the purpose of manu¬ 
facturing evidence of title to the land. (,o) In such cases the payment being 
in furtherence of the plaintiff’s owti wrongful purpose, he has no right 
of reimbursement though the owner may have benefited by it. (i0 > Only a 
payment made by a person who has some interest in the properly, or who 
in good faith believes that he has such interest, can be recovered from 
the real owner. Such is, for example, a payment by a reversioner to 
avert the confirmation of sale of property made in execution of a decree for 
arrears of rent against the widow. (j P 

1518. Limit of Liability. —Though Hindu Law proscribes a debt 
which is in its view illegal or immoral, it contains no provision for extin¬ 
guishing the right of recovery by efilux of time. Indeed, such a notion 
is foreign to a Hindu lawyer who regards a debt as a perpetual incubus 
upon one and all one's descendants, till it is discharged either here or here¬ 
after. But in this respect the provisions of the Statute Law have modi¬ 
fied the rigour of that law, and its effect is that the lebt which the heir, 
executor or the administrator is liable to pay, must be a debt legally recover¬ 
able from the debtor. As such, it must not be illegal or immoral within 


(14) S. 69, Contract Act. 

(15) Stokes v. Lewis , 1 Term R. 20 
cited per P.’ C. in Ram Tubal Singh v. 
Biseswar, 23 W. R. 305 P. C.; 2 I. A. 131. 

(16) “ Out of mere will: of his own 
accord; voluntarily ” 

(17) Ram Tahiti Singh v. Biseswar, 23 
W. R. 305 (308, 309) P. C.; 2 1. A. 131. 
reversing O. A. 19 VV. R. 351. 

{ iK ) lb , p. 309. 


(19) Dcsai Himatsingji v. Bhavabhai, 
4 B. 643; Nand Kishore v. Paropo., 2 Pat. 
L. J. 676; 42 I. C. 839. 

(20) Tilukchand v. Soudamitii, 4 C‘. 
566; Btnda Knar \. Rhonda Dass, 7 A. 
660. 

(21) Punkhlati v. Nanthal, 18 C W. 
N. 778; 21 I. C 207; Saroyan v. Pechi- 
ammal. 35 M. 426; Aeha Ranganatk v. 
Acha Ramanuja, 35 M. 728. 
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the meaning of Section 23 of the Contract Act, nor should its recovery 
be barred by time. Rut though the heir, executor or administrator is not 
bound to pay such debt, there is nothing to prevent their paying it. So 
it has been held that an Executor or an Administrator may renew* 2 -’* 
or pay a barred debt, since a debt barred is still a debt, though its recovery 
is barred,* 25 * or as Westropp C. J., said: “ Limitation is a privilege of 

the debtor, which he is enlillcd to waive.”* 24 * So far then the law of 
limitation does not preclude the son and the widow to discharge their pious 
obligation by paying off the barred debts of the father or the husband, 
as the case may be,* 25 * though the widow cannot acknowledge a debt even 
before it is barred, so as to bind the reversioner, since as required by 
Section 19 of the Limitation Act the reversioner cannot be held to claim 
through the widow, so as to bind him by her acknowledgment.*'* The 
case of the father is different.*- 0 The son may then pay his father’s 
barred debt, so as to support a suit lor contribution.* 5 * Such payment 
must be treated as “ lawful ” within the meaning 1 of Section 70 of the 
Contract Act. so as to support a claim for contribution. The case is, 
of course, stronger where the time-barred debt was renewed by the father 
in which case, the new debt creates a fresh obligation equally binding 
on the son,though it could not bind the other coparceners, because 
it is not for the family benefit.* 5 * In this respect the widow’s liability 
seems to extend to paying even the barred debts of her husband. The 
subject will be found discussed in the sequel.* 6 * 

1519. The trade debts property incurred by a Hindu widow on the cre¬ 
dit of the assets of the business iO which she has succeeded as the heiress of 
her deceased husband are recoverable after her death out of the assets of 
the business as against the reversioners who succeed thereto, even in the 
absence of a specific charge.*?) 

1520. A Hindu inheriting property from his mother is liable 
for debts to the extent of the property inherited.* 8 * Rut it is said 
that the mother inheriting to her son is not entitled to alienate a part of 
her estate in order to pay off her husband’s dehts not charged on the estate, 
the reason being that the pious obligation of the son is personal to him and 
does not descend to his heiis, and while the widow is liable to pay her 
husband’s debts her liability does not endure when she does not inherit 
to her husband.* 9 * Rut Hindu Law regards all debts as burdened on the 

(22) Alamuri v. Rayhava, 42 M L. J F. B ; 80 T. C. f»4 (689) ; Shankar v. 

559 ; 67 I. C. 104. Sheonandan, 46 A. 384 (388) and cases 

(23) Administrator-General v. J fare- cited Supra. 

kins, I M. 267 (276). (4) Narayanasami v. Samidas, 6 M. 

(24) Bhala v. Parbhu. z B H. C. R. 293; Ilarihar Baksh v Bharat, 16 O. C. 

67 ( 73 )- 185, 20 I. C. 590; contra in Indar Singh 

(25) See Ss. ISO, 317 ( 5 ), Comm v. Sarju Singh, 8 A. L. J. 1099; n I. C. 

(1) Sont Ram v. Kanhuiya Lai, 3s A. 737; Girdhari Lai v. Gobind Ram, 19 A. 

227 (236) P. C., Lakshmi v. Venkat Rao, L. J. 456; 63 I. C. 25. 

82 I C. 1052; (1925) N 207. (5) Hari Har Baksh v Bharat, 16 O. 

(2) Gajadhar \. Jayannalh, 2z A. I. J. C i 85 ; 20 I. C. 590. 

601 F. B.; 80 I. C". 684; Gouri Shankar (6) S 317 (5) Comm 

v Sheonandan, 46 A. 384; Shib Nath v (7) Sakrabhai v. Manganlal, 26 B. 

Alliance Bank, (1915) P. R. 3; 25 I. C 206. 

480; Sit la Bn. r v. Jagal Pal, 86 I ('. (8) Bishen Pass 

(O.) 693. (1873) P. R. 9. 

(3) Bhala v. Parbhu. z B 67 (73): (9) Shea Ram 

Qajadhar \\ Jaqannath, zz A L. J Coi 604 (606). 
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estate and it is the duty of the heir whoever he be to free the estate from 
that burden.* 14 * 

1521. Coparcener*s Debts —The coparcener is personally liable 

Clause ( 3 ). for his own debts. The fact that he is a copar- 

V h cener does not, oi course, clotho him with any special 

immunity. His separate property is equally liable, it is only when the 
creditor is unable to recover out of his person and separate property 
that his right of reco very comes in conflict with the law of coparcenary. 
It is no hardship to him that his rights are then limited since he must be 
presumed to know the law to which coparcenary inteiests arc subject. These 
were at one time the subject of much uncertainty. But the ('.oorts are now 
agreed what they are in each case. In a Mitakshara family subject 
to the Courts in Calcutta, Patna, Allahabad, Lucknow and Lahore, a 
coparcenary interest is untransferable. In the Central Provinces, 
Bombay and Madras it is transferable for value, but cannot be trans¬ 
ferred by gift or devise. In Bengal, which is subject to the Dayabhag 
law, a coparcener possesses unlimited right of transfer and devise. 

1522. Leaving Bengal out of consideration for the present, the 
coparcener in the rest of India possesses only a qualified right of 
transfer. In Bombay, Madras and the Central Provinces he can 
transfer for value. Consequently, he is competent to mortgage his 
undivided interest, and the mortgagee is entitled to foreclose or sell 
it on foot of his mortgage. But since neither foreclosure nor sale 
can place him in possession of any specific property, all that he can 
so obtain is the right, title and interest of his mortgagor, that is a 
right to enforce a partition.* 1 ®* Hut until partition he has no greater 
rights than his mortgagor. He cannot claim profits,*' 6 * or disturb the 
undivided status.*' 7 * So far all the Courts outside Bengal agree. But 
there the agreement ends. In Bombay, Madras and the Central Pro¬ 
vinces, where* 18 * the coparcener has the right of transfer for value, 
the mortgage creates a right in rent, and as such, the morlagagee has 
a priority over a money creditor who subsequently attaches the same 
interest in execution of his decree. But though the mortgagee 
acquires an interest in ran, in his mortgagor’s interest, he does not 
acquire an interest in any specific property, though as to this, he has 
an equity to that property which he can press upon the Court in a 
suit for partition.* 1 ®* 

1523. But in Behar, the United Provinces, Oudh and the Punjab 
where a coparcener is incompetent to transfer his coparcenary interest, 
a mortgage by a coparcener conveys no right in rem, and as such, it 

(14) Bhala v. Parbhu, 2 B. 67 (71, 72) (17) Venkata v. Tulja Ram, (19x7) 

Chimnaji v. Dinkar, 11 B. 320; Bhau v. M. W. N. 30, 38 I. C. 270; Maharaja 

Gopala, ib., 325; Kondappa v. Subba, of Bobbili v. Venkataramanjulu, & M. 

13 M. 189; Udai v. Ashutosh, 21 C. 190. 265. 

(15) Soman Koeri v. Goshain, (19x7) (18) Joy Narain v. Gtriih Chandir, 4 

Pat. 128, 38 I. C. 2221 Mohan Lai v. C. 437 P. C.; Chidambaram v Court 

Tekchand, g N. L. R. 18 Nachtar, 2 M. 83 P. C 

(16) Maharaja of Bobbili v. Venkata- (19) Nanjaya y. Shanntuga, 38 > 1 . (184; 

ramanjulu, 39 M. 265. Ramkishore v. Jainarayan, 40 G P V* 
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is indistinguishable from a simple money bond. The creditor’s remedy 
in such cases is to sue on the mortgage or on the bond, and attach the 
debtor’s interest in the joint property. He then acquires ;in equity 
to recover his debt out of his debtor’s interest by bringing it to sale 
in execution of his decree.* 20 ) 

But if the debtor dies before the creditor succeeds in attaching 
his interest, then except in the case of the son and the grandson, his 
interest passes to his other relations by survivorship, and the creditor 
has no interest of the debtor left, from which he may recover his 
debt.* 21 ) 

1524. Non-liability of Other Coparceners. —On the death of an 
undivided coparcener the estate vests in the survivors and there is 
no estate belonging to a deceased person. Consequently, on the death 
of a coparcener the surviving coparceners take the estate free from 
his personal debts and obligations.* 22 ) The only exception to this rule 
is the son who is bound under a pious obligation to discharge his 
father’s debts or where the debt is borrowed for family necessity or 
for a family trade,* 23 ) in which case it is presumably a debt due from 
all coparceners. The fact that the debt due by the deceased was 
secured by a decree of the Court is immaterial,* 2 -*) since a decree 
creates no charge and does not alter or enlarge the obligation so as 
to make it executable against the survivors.* 2 ®) Nor even an attach¬ 
ment before judgment is held to have that effect, since an attachment 
creates no charge but merely prevents an alienation of property by 
the defendant,*') and since the death of the latter extinguishes his 
right there is then no property upon which the attachment could 
operate.* 2 ) 

But it is said that the survivors would be liable if such attach¬ 
ment is followed up by a decree,*®) and a fortiori, if the decree precedes 
the attachment.*-*) But though neither an attachment nor a decree 
can independently create a charge upon the coparcenary share still 
the two combined are held sufficient to create it. In a Privy Council 
case the creditor had attached his debtor’s coparcenary interest in exe¬ 
cution and an order for sale was made, but the actual sale was 


(20) Balgobind v. Narain Lai, 15 A 
339 (35i) P. C.; JJeen Dayal v. Jugdeep 
Narain, 41 A. 247 P. C. 

(21) Modho Prasad v. Mehrban, 18 C. 
157 P. C.; J agar noth v. Shama Pandey, 18 
I. C. 157 (C.) Kiy 

(22) Goor Persad v. Sheodeen, 4 N. 
W. P. H. C. K. 137; Pahalwan v. Jankt, 
40 A. 17; Krishna, Ram v. Lakshmana, 4 
M. 302 (307) ; Ramanayya v. Ratigappayya, 
17 M. 144; Romaswamt v. Peerappa, 

33 M. 423; Muthnsami v. Chanammal, 26 
M. L. J. 517, 24 I. C. 320; Subrao v 
Mahadevi, 38 B. 105. 

(23) Pahalwan v. Jank i, 40 A. 17. 

(24) Raghunath v. Bank of Bombay, 

34 B. 72; Gokalchand v. Hukamchand, 
(1917) P. R. 71, 34 I- C. 714; Ayyasam 1 
V. Gurusami, 3 M. L. W. 463, 33 I- *■'• 


(jyi; Penkalaramiah v Subramamam, 16 
M. I- T. 48G; 269 C. 393. 

(25) Ramasami v. Veerappa, 33 M 423. 

(1) “An attachment prevents alien¬ 
ation, it does not confer title ."—Per Lord 
Hobhousc in Motilal v. Karrabuddin, 25 
C. 179 P-. C. 

(2) Bailur v. Lakshmana, 4 M. 302 
(307) ; Sadayappa v. Ponnama, 8 M. 554; 
Ramanayya v. Rangappayya, 17 M. 145; 
Subrao v. Mahadevi, 38 B. 105. 

(3) Suraj Bonsi y. Sheo Pershad, 5 C. 
148 P. C. explained in Subrao v. 
Mahadevi, 38 B. 105; Udaram v. Rama, 
11 B. H. C. R. 76; Muthusami v. Chunam- 
mal, 26 M. L. J. 517; 24 I. C. 320. 

(4) Muthusami v. Chunammal, 26 M. 
L. J. 51 7, 24 I. C. 320. 
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postponed on the application of the judgment-debtor who died before 
it could be held, whereupon the survivors repudiated the claim, but 
their Lordships held that " the execution proceedings under whicn the 
mouza had been attached and ordered to be sold had gone so far as 
to constitute, in favour of the judgment-creditor, a valid charge upon 
the land” which could not be defeated by the debtor’s death before 

the actual sale.**) There is, of course, no statutoi., support for this 

view, and there seems no reason why a charge should spring into 

existence in the course of an execution when it \va> non-existent when 
the attachment was made. Still such is the view of the cases. In one 
case the Calcutta High Court was, however, of opinion that the pur¬ 
chaser’s equity is not lost even if his debtor dies after the institution 
of his suit but before attachment.*") 

1525. Father’s Debts.—The liability of the -ion to pa> his father’s 
debts not illegal or immoral is now well established. The liability was at 
one time held limited to the son and the grandson but the Privy Council 
have held even the great-grandson equally liable *?' The question what 
debts are excepted being illegal or immoral” is stated in Section 135 (/;) 
where the term will be found explained in detail. The nature and extent 

of the issues’ liability for the debts and alienation of their ancestor is set 

out in Section 149. 

The second clause states the rule ot Hindu 1 .aw which creates a special 
liability on the son, the grandson and the great-grandson to pay his father’s, 
grandfather’s and the great-grandfather’s personal debts even during their 
litetime <S) not shown to have been incurred for illegal and immoral purposes. 
This liability is of course, independent of whether the father was or was not 
the manager of the family. It is a liability created by the texts and may be 
enforced even against the manager if he is his son. The question of neces¬ 
sity or benefit to the family as well as their antecedent character are all 
immaterial, provided only they were not illegal or immoral.* >J 

As previously stated the textual liability which was unlimited, 

is now limited to the property inherited by them from that ancestor. 
Neither the son nor the grandson or the great-grandson is liable to discharge 
the debt out of his separate property. If he was joint with the father, his 
liability is limited to the extent of his coparcenary interest which might be 

(5) Sura] Bansi v. Shea Pershad, 5 athrnung Ponnappa v. Pappuvayyanyar, 4 

C. 148 P. C.; Jagannath v. Siia Ram, M. I.; Sripat Singh v. Prodyat Kumar, 
11 A 302; Subrao v. Mahadc.n, a* B. 44 C. 524 R C.; Karan Smgh v. Bhup 
105 (107). Singh, 27 A. 16 F. lb; Babu Singh v. 

(6) Banwari v. Sheo Sankar, 13 C Biharilal, 30 A. 156; Indarpal v. Imperial 

W. N. 815, 1 I. C. 670; Sura] Bunsi v. Bank, 37 A. 214; Alohanlal v. Bala 
Sheo Prasad, 5 C. 148 P. C.; I'ilhal Das Prasad, 44 A. 649 (650) ( contra in Sheo 
v. Nand Kishore, 23 A. ioh; IJdaram Dhan Singh v. Bhagwan Singh, 43 A. 
v. Rama, 11 B. H. C. R. 76. 496, dissented from); Ilanamant v. 

(7) S. 107. Ganesh, 43 B. 612; Madhusudan v. Iswan 

(8) Sripat Singh v. Prodyut Kumai, Dayi, 48 C. 341, distinguishing Sahu Ram 
44 C. 524 P. C.; Mohan Lai v. Bala v. Bhup Singh, 39 A. 437 P. C. (which, 
Prasad, 44 A. 649; Hanmant v. Gancsti, however, was followed in Cltiet Ram v. 
43 B. 612 (619), distinguishing contra in Ram Singh, 44 A. 368 P. C.) ; Chety v. 
Satu Ram v. Bhup Singh, 39 A. 437 P.C. Vadanvetly, 12 Bur. L. T. 255 F. B., 55 

(9) Muttayan v. Sangili, 3 M. 370 O.A. I. C. 711; Subramama v. Shaw Wallace 
9 I.A. 128, following Girdharee Lull v. & Co., 38 M. L. J. 402, 58 I. C. 648; 
Kantoo Lall, 14 B.L.R. 187 P.C.; Sura] followed in Rajaralnam v. Adilaksh- 
Bansi v. Sheo Pershad, 5 C. 148 P.C., mammal, 62 I. C. (M.) 218. 
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seized, even during the father’s lifetime, for he is equally liable for the 
debt during his father's lifetime and he is equally liable after his death if 
he has inherited to him, in which case his liability is limited to the extent 
of the property which he has so inherited. It was at one time held,* 9 * 
that the liability of the son to pay his father’s debts only arose on the 
father’s death but this view is no longer tenable since his liability is held 
to be unqualified by that contingency.* 10 * As the son, the grandson and 
the great-grandson are liable, they cannot object to the attachment of 
their ancestor’s interest after his death. The only case in which they 
may object to the attachment is when they repudiate their 
liability on the ground that the debts were tainted with illegality 
or immorality. In any other case the creditor is at liberty to proceed 
not only against the father’s interest but also against that of his son 
and grandson in the coparcenary property.* 11 * * 

1526. But as has been pointed out before, the liability of the son 
to pay his father’s debt is not co-extensive with the father’s right to 
alien the joint property.* 13 * In other words, the fact that the creditor 
may seize the coparcenary estate for the payment of the father’s 
debts does not justify the father in alienating it for the same purpose. 

The subject will be more fully discussed under Section 149. 

1527. But since a coparcener is entitled to transfer his interest 

, . for value and such transfer by a Mitakshara copar- 

| m F ‘:. r DLr and cener in the north, raises an equity in favour of the 
transferee, it follows that even if the debt of the 
father was illegal or immoral, the creditor is entitled to obtain satisfac¬ 
tion from the coparcenary interest of the father. It may then be that 
where the character of the debt is determined after the sale it will deter¬ 
mine the quantum of interest available to the purchaser.* 1 ^* And simi¬ 
larly, where the father executes a mortgage of his right and share in cer¬ 
tain villages, the quantum of interest available to the mortgagee must 
depend upon the character of the debt. If it tyas such as bound the joint 
family, all the interest which they possess in the property would pass, 
but the father’s interest would pass in any case.* 14 * 

1528. Evidence of Illegality or Immorality.—It is now settled by 
(l) Burden of the Privy Council that the question of burden of 

Proof. proof must depend upon whether the property has 

or has not passed out of the family by an alienation made by the father. 
If it has, then the sou suing to dispossess the alienee must shew why 


(9) Sahu Ram v. Bhup Singh, 39 A. 
437 P. C. overruled in Brij Narain v. 
Mongol Prasad, 46 A. 95 (.103, 104); 
1 Dig. 266; S. 107, Ev. A.; Karuppan v. 
Veriyal, 4 M. H. C. R. 1; Ponnappa 
v. Pappuvayyangar, 4 M. 1 (18, 26); 
Gurusami v. 1 Chinna, 5 M. 37 (46) ; Now- 
rat v. Trimbuk, Bom. S U. 218. 

(10) Brij Narain v. Mangal Prasad, 

46 A. 95 (103, 104) P. C.; Sripai Singh 

v. Prodyat Kumar, 44 C. 524 P. C, 

explained in Haumant v. Ganesh, 43 B 

Oiz (619, 620) P. C.; Mohanlal v. Bala 


Prasad 44 A. 649; Madhusudan v 
Ishwari Day ii, 48 C. 341. 

In') Girdharee Loll v. Kanto Loll, 14 
B.L.R. 187 P.C.; Suraj Bansi v. Shco 
Prasad, 5 C. 148 P.C.; Muttayan v. San- 
gili, 6 M. 1 P.C. 

(12) Jogi Das v. Ganga Ram, 21 C.W. 
N. 957 P.C., 42 I.C. 791. 

(13) Sripat Singh v. Prodyut Kumar, 
44 C. 524 (533) P. C.; Deodhari v. Bhup 
Naran, 3 Pat. L.W. 1, 42 I.C. 456. 

(14) Deodhari v. Bhup Narain, 3 Pal.L. 
W. 1, 42 l.C. 456. 
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he is not bound by the father’s alienation. If it has not and the creditor 
sues for the recovery of money or the enforcement of a mortgage 
executed by the father, then it is upon him to shew what right he has to sue 
the son for repayment of the debt of the father/ 1 *) 

1529. It is also a well settled rule, that where it is alleged by the 
sons that a particular debt was contracted by the father for an illegal 
or immoral purpose, the burden lies upon them to show that it was con¬ 
tracted for such purpose. Such burden is not discharged by proof that 
the father lived an extravagant or immoral life. It must be proved that 
the debt in question had been contracted for such purpose/' 6 ) A mere 
general evidence adduced to show that the father used to attend naulches, 
and that he occasionally gave nautches at his own expense is no proot 
of immorality at all, much less of any specific act of immorality upon 
which the son might claim freedom from the debt/'?) Where however, 
the Court found that the father was generally of dissolute habits and 
had squandered a large fortune thereon and commenced to borrow 
large sums, though his ordinary income was ample to meet his usual 
requirements the Court held that the creditor advancing him loans 
was at least bound to enquire into their purpose, and his failure to 
make any enquiry coupled with the general dissolute habits of the 
borrower might be sufficient ground for the Court to hold that the 
loans were made for an immoral purpose/' 8 ) This was the line of ratioci¬ 
nation adopted in another case in which it was argued “ that although 
the creditor would have been justified in advancing the money if he 
had made such inquiry as was open to him and had satisfied himself 
as well as he could as to the existence of the necessity, he did not in this 
case make such inquiry; or rather perhaps, his words may be taken to 
mean that the result of any enquiry must have shown him quite clearly 
that the only necessity of Adit Sahai was his own improper and immoral 
way of life, which caused the expenditure of funds not derivable from 
his regular income.”* 19 ) But these remarks were made with reference to 


(15) Girdharee Lall v. Kantoo Lai, 14 
13 L.K. 187 (198) P.C.; Suraj Bunsi v. 
Sheo Per shad, 5 C. 148 P.C ; Nanomi v. 
Madun Mohun, 13 C. 21 P.C.; Bhagbut 
v. Girja Koer, 15 C. 717 (724) P.C. 

(16) Girdharee Lall v. Kantoo Lall, 14 
B.L.R. 187 (198) P.C.; Suraj Bunsi v. 
Sheo Pershad, 5 C. 148 P.C.; Bhagbut 
Pershad v. Girja Koer, 15 C. 717 P.C.; 
Sri Narain v. Raghubans, 17 C.W.N. 124 
P.C, 17 I.C. 729; Honumon Singh v. 
Nanukchand, 6 A. 193; Sita Ram v. 
Zalim Singh, 8 A. 231; Kishan Lall v. 
Carurudwaj, 21 A. 238; Maharaj Singh v. 
Balwant Singh, 28 A. 508; Sadashiv v. 
Dinjftar, 6 B. 520; Chintaman Rao v. 
Kasinath, 14 B. 320; Vasudev v. Krishna- 
ji, 20 B. 534; Dattatry v. Vishnu, 36 B. 
08; Hasari Mai v. Abani Nath, 17 C.L.J. 
38 (47) ; Subramania v. Sadashiva 8 M. 
751 Sheopal Singh v. B as ant Singh, 12 0 
C. 248, 3 I.C. 911; Jawahir Singh v. 
Mohanlal, 6 C'.P.L.R. 140; Babusingh v. 


Beharilal, 30 A. 156; Chail Behari v. Gul- 
zarimal, 6 A.L.J. 133; Bhagat Mai v. 
Abdul Karim, 1 Pat.L.J. 86, 20 C.W.N. 
797 - 


(17) Budree Lall v. Kantoo Lall, 23 W. 
R. 260 (262); Sri Narain v. Lala Raghu¬ 
bans, 17 C.W.N. 124 P.C.; Maharaj Singh 
v. Balwant Singh, 21 A. 508 (521, 525) ; 
Ram Nath v. Bulaqi, (1913) P.R. 50; 
Shib Nath v. Alliance Bank, (1915) P.R. 
3; Kishen v. Bhagwan, (1915) P.R. 89; 
Indar Narain v Nanakchand, (1916) P. 
R. 58; Jasu’anti v. Tej Narain, (1918) 
P.R. 10. 


(18) Maharaj Singh v. Balwant Singh, 
28 A. 508 (531); Joswanti v. Tej Nara¬ 
in, (1918) PR. 10; Narayan v. Jaganath, 
4 C.P.L.R. 29 (30); Sheo Narayan v. 
Nathia, 19 N. 81 (87). 

(19) Suraj Bunsi \ Sheo Pershad, 5 C. 
148 (153, 16-2. 163) P.C.; Narayan Y. 
Jaganath, 4 C.P.L.R 29 
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one who had acted as the family banker for a long time previously and 
must necessarily have been acquainted with the debtor’s circumstances 
and way of life. 

1530. Father’s Imprudent Debts.—According to the text, the son 
is not liable to pay his father’s " avyavliarik ” debt. What is then such a 
debt? The term has been explained to mean “unusual” or “those not 
sanctioned by usage or current custom.” Air. Colebrooke translates 
the word to mean “ as repugnant to good moral ” and it is said that 
the word would include such debts which are not supportable 
as valid by legal arguments and on which no right could bo 
established in the creditor’s favour in a Court of justice/ 20 ) in short, 
such debts as the Court considers unreasonable or improper. Now 
a debt may be so, without being illegal or immoral. Is the son 
then not bound to pay it? The question would seem to be one of 
degree. For instance, while the son is held to be exempt from 
making good the father’s misappropriations, he is held liable to make 
good the money which the father, as member of a temple committee 
had used in a litigation of his own .*-’ 0 In one case the Court made 
the son pay for the father's debt incurred in betting over a wrestling 
match* 22 ) but it is submitted that this was clearly “ gambling ” within 
the express wo»ds of the text. An agreement may be so improvident 
as to become illegal by reason of its terms. Such was the father’s agree¬ 
ment to pay to his lather-m-law, who was his creditor to some extent 
not ascertained, a sum of Rs 360 annually diumg tb( a editor’s lifetime 
and Rs. 1,008 to him perpetually for the use of a temple. The father- 
in-law assigned his claim to the plaintiff wtio sued for recovery of 
the annual dues but the Court threw out the claim holding it void 
because it created a perpetual liability on the debtor/ 2 ^) 

In another case the Court relieved the son from the effect of his 
father’s contract of sale when it was found to be wholy one-sided and 
such as left the vendee free to fulfil it or not* In this case in order 
to redeem a mortgage on the property on which Rs. 14,000 was then due, 
the father made two contracts, one for the sale of one village, and another 
for the sale of all his three villages which he had acquired as a money¬ 
lender. The second vendee waited for 3 years and then sued on his 
contract on which, m spite of the father’s opposition, the Court decreed 
specific performance for Rs 22,<X)0, to which amount the mortgage money 
had then swollen. The son sued for cancellation of the sale which W'as 
decreed on the vendee paxing the amount due on the mortgage/ 24 ) 

1531. His Agreement to Pay Barred Debts.—The son has been held 
liable to discharge the obligation incurred by the father under S. 25 (2) 
of the Contract Act, < 2 *) and an agreement made under S. 25 (3) thereof 
to pay his barred debt/*) 


(20) Venugopala Ramanadhan, 37 M. 
458 (460). 

(2t) lb. 

(22) Jai Ram v. Shea i> hanker, g l C. 
(O.) 406 (409). 

(23) Dal A rishna v. Janardhan, 6 Bom. 

J..R. ( 642 .) 


(24) Ramcharan v. Bhagwan Das, 4H 
A. 443 ( 454 ) P. C. 

(25) Kandan v. Srce Narayan, 11 C.W. 
N. 135; Karam Chand v. Basant Kaur, 
(iqn) P.R. 31; Ram Ralan v. Basant 
Bat, 2 L. 263 (2O8, 2O9). 

(0 10. 
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1532. Debt Partially Valid.—Where the father’s debt is partially 
valid the son is only liable to that extent/'! And it may be that where 
the coparceners are sued, the sons may be saddled with a greater liability 
than the other relations because of their filial obligation. 

1533. Father's Power over Ancestral Moveables.—Though the 
Mitakshara recognizes the father’s powers to dispose of ancestral 
moveables “ for indispensable arts of duty, and for purposes prescribed 
by texts of law, as gifts through affection, support of the family, relief 
ftom distress and so forth,”< 1 2 3 4 5 ! such power is necessarily limited and suh- 
iect to what is now designated legal necessity/*! apart trom which 
he has no greater power over moveable property than he possesses 
over immoveable property; though as a matter of practice the Court 
will not so narrowly canvass the purpose if the alienation is made only 
out of the income of joint property as when it is made out of the 
corpus/*) Rut this is scarcely an exception to the rule, since the 
power to make appropriate gifts is an incident of ordinary manage¬ 
ment and is not exclusively possessed by the father. The rule then 
remains that the father has no greater power of disposal over ancestral 
moveables than he has over immoveables/*! though the contrary was 
at one time maintained by the text writers cited with apparent ap¬ 
proval by the Privy Council/ 6 * ! It was so held by a Full Rench of 
the Madras High Court who summed up the result of their examination 
of the textual passage as follows: “The effect of the several passages 
taken together is that, while the ownership of the son is recognized 
in all property, whether the self-acquired property of his father or 
ancestral, the father has power to dispose at his pleasure, of his self- 
acquired moveables; and w'ith a consent, which his son must give, of 
his self-acquired immoveables, he has the power to dispose of ancestral 
moveables for purposes inculcated by sacred text, and of all property 
for indispensable acts of duty; but the son may interdict him if he 
applies ancestral wealth, whether moveable or immoveable, to purposes 
other than those sanctioned.”*?! 

1534. Burden of Proof.—Where the creditor proves that the debt 
was incurred by the father the son is prima facie liable by reason of his 
pious obligation to discharge his father’s debts and it is then upon him 
to prove that the debt was such for which he could not be made legally 
liable/ 8 ! In this respect a distinction is to be made between a suit 
to recover the father’s debts and one to enforce a mortgage or any other 
transfer effected by him. The two cases stand on quite a different 
footing, since in an ordinary money suit instituted by the creditor to 


(1) Sasi Bhushun v. Tara Lai, 22 t\ 31 A. 359. 

494 (496) ; Sheopal Singh v. Basant (6) 2 Str. H.L, 436, 441; 1 W. Macn. 

Singh, 22 O.C. 248; 3 I.C. 911. 3, cited in Go pee Krist v. Gangaprasad 6 

(2) Mit., 1-1-27. M.I.A. S3 (76, 77 )- In Sundanund v. 

(3) Bacho v. Mankorebai, 29 B. 51 (61, Bonamalee, 1 Marsh 320, the father 

62), affirmed O.A. 31 B. 373 P.C. was held to possess unrestricted power 

(4) lb. of alienation of ancestral moveables. 

(5) Raja Ram v. Tcwary, 8 W.R. 15 (7) Baba v. Timm a, 7 M. 357 (362) F. 

(20); Sudanund v. Soorjo, 11 W.R. 436; B. 

Baba v. Timma, 7 M. 357 F.B.; Ship (8) Ramasami v. Ulaganatha. 22 M. 49 

Dayee v. Doorga Peshad, 4 N.W.P.H.C. FB.; Nathuni v. Baijnath, (1917) Pat. 

R. 63 (70) ; Nand Ram v. Mangal Sen, L.J. 212, 39 I.C. 352. 
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recover his debt avanced to the father, the creditor may rest his case 
on the pious obligation of the son. But the case is different where 
the father has charged or alienated the joint estate for a debt of hn 
own. Tn such a case, as already seen, the question of burden of proof 
depends upon whether the property has or has not passed out of the 
family. If it has, then he who sues to recover it must impeach the 
transfer, otherwise he cannot receiver. Tf it is still in the family and 
the creditor sues to enforce the charge it is upon him to show that the 
debt was such as entitled the father to charge the interest of his son with 
his own.*®) 

1535. The liability to pay a debt involves a liability to pay 

interest.* 10 ' In the case of the son the liability is 
Liability to Pay undoubted, but in the case of the grandson the 
text provides as follows:— 

Brihnspnti. —“ The father’s debt on being proved must be paid by the sons as 
if it were their own; the grandfather’s debt must be paid by his son’s son with¬ 
out interest; but the son of grandson need not pay it at all.”* 11 ) 

It has been held that this provision does not affect secured debts 
which arc payable out of the property.* 12 ! And the rule was no doubt 
literally enforced in a case decided in 1865 in which the grandson was 
held liable to pay his grandfather’s debt without interest, independently 
of any inherited assets* 13 ! but this unqualified liability was removed 
by a local act passed in the following year.* 1 *! 

In another case a degree for mesne profits obtained against the 
father and the grandfather was sought to be executed against the 
grandson who claimed exemption from payment of interest on the 
strength of Hindu Law, but the Court appears to have conceded the 
rule, though it held the grandson liable on the ground that the decree 
he had to satisfy was passed for the wrongful act of both.* 11 *! 

It may perhaps be added that the Hindu Law prescribes a rule of 
liability independent of the assets, and now that it has been limited to 
assets, there is no reason why a further limitation detached from the 
context should be sanctioned to limit the liability of the grandson. 

1536. Position of the Assignee.—Assuming that the father’s debt 
was irrecoverable out of the son by reason of its illegality or immorality 
the next question that arises is what is the position of the assignee 
of the debt or of the decree passed against the father. Has he any 
equity superior to that of the son? The question was considered In 
the Privy Council who have held that the assignee of the debt or of 
the money decree is bound to enquire as to the character of the father’s 
liability and that he must be deemed to have had notice of the illegality 


( 9 ) Jogi Das v. Ganga Ram, 21 C.W. 
N. 957 P.C., 12 I.C. 791 P.C. 

(10) Lachman v. Khunnulal, ig A. 26; 
Saundanappa v. Shivbasava, 31 B. 354. 

(11) Brihaspati, XI 49; 33 S.B.E. 328, 
329 . 

(12) Lachman v. Khunnulal, 19 A. 26 
F. B.; 2 Gour’s Law of Transfer (5th 


Ed.), §§ 2208, 1426. 

(13) Narasimharao v. Ant ax, 2 B.H.C.H. 

6r. 

(14) Hindu Heir’s Relief Act (Bom. 
Act VII of 1866 ), printed in 2 B.H.C.R. 
(App.) 413. 

(15) Ram Deo v. Gopi, 16 C.W.N. 38 3, 
13 1C. 349. 



S. 13®*] 


DEBTS AND ALIENATIONS 


767 


or immorality of the debt if he could have ascertained it by enquirv.O**) 
Where however the father mortgages the joint property for such debt 
whereupon a decree is passed, the purchaser stands upon surer ground, 
for he need not then enquire that the property sold to him was liable 
to satisfy the decree. But it is still open to the’ son to show that he had 
notice/' 7 * Tn other words, the question about the equity between the 
son and the father’s assignee depends not so much upon the nature 
of the transaction, as upon his bona fidcs and notice. If the assignee 
is an assignee of the mere debt or decree and no property has passed 
out of the family to the purchaser, then, the assignee takes subject 
to the same equity to which his assignor was subject. But if on the 
other hand, in pursuance of such a decree or otherwise by contract 
or sale, the joint property had gone out of the family to a purchaser, 
then the son cannot recover it from him by mere proof that the 
consideration for the transfer was tainted with illegality or immorality 
unless he further shews that the purchaser had taken it not in good faith 
and with notice/ 18 * 

1537. Limitation.—The limitation for a suit against the son for 
recovery of an unsecured debt of his father is six years from the date 
of the accrual of cause of action against the son, which was at one 
time held to be the father’s death/ 1 ** but it has been since pointed out 
that the cause of action against the son is not different from that against 
the father, and that the cause of action against one is consequently 
the cause of action against the other/ 20 * This may be the death of 
the father, but it is not invariably so where for instance, the father 
as agent of his employer, withdrew money from the chest of his 
principal from time to time and placed in the chest of his own estate, 
doing so up to the day of his death and there was no adjustment of ac¬ 
counts. In a suit for the sums so withdrawn, by the principal against the 
son and grandson, limitation was held to start from the death of the 
father and the period of limitation was held to be 6 years as prescribed in 
Art. 120 of the Limitation Act/ 21 * The same view was taken by a 
Full Bench of the Calcutta High Court who had to decide the question 
whether a suit against the son on a mortgage effected by the father 
for a debt not binding on the family was governed by Art. 120 01- 
Art. 132 . It was held that as the mortgage was not binding on the 
son who was however only liable because of his pious obligation, the 
suit against him was subject to Art. 120 which allowed the creditor 
six years from the date when the cause of action accrues/ 22 * Now 

(16) Mnddun Thakur v. Kautoo T.all, 5°8 (616) (affirmed on a different point 
4 ° C. 539 P.C.; Girdharee Lall v. Kautoo O.A. Balwant Singh v. Clancy, 34 A. 292 
La//, 14 B.L.R. 187 P.C.; Siiraj Bansi v. P.C.), following Natasayyan v. Ponnu- 
Sheo Pershad, 5 C. 148 P.C, explained in sami, 16 M. 99; Ramayya v. Venkatarat- 
Mahabir v. Basdco , 6 A. 234 (239); nam, 17 M. 122 

Maharaj Singh v. Balwant Singh, 28 A. (20) Ramasami v. Ulaganatha, 22 M. 49 
508 (519, 528) 529). F.B.; Mallesam v. Jugala, 23 M. 292 

(17) jannuk v. kaghunandan, (1861) B. (297) F.B. 

S. D.A. 213; Maharaj Singh v. Balwant (21) Girraj Singh v. Raghubir, 3 I.A. 
Singh, 28 A. 508 (529). 429, following Chand Mai v. Kalyan Mai, 

(18) Mahabir v. Basdeo, 6 A. 234 (240, (1886) P.R. 96; Kalee Kishen v. Juggat 

241); Maharaj Singh v. Balwant Singh, Tara, 2 B.LR. 189; Brindaban v. Jamna, 
28 A. 508 (529). 25 A. 55. 

(19) Narsingh v. Lalji, 23 A. 206; (22) Brijnandan v. Bidya Prasad, 42 C. 

Maharaj Singh v. Balwant Singh, 28 A, 1068 (1093) F.B. 
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this may accrue either (») when the debt incurred by the father 
matures, or (it) when the creditor, after exhausting his remedies against 
the father, finds that the debt or a portion thereof is' still unsatisfied, 
or (in) on the date of the death of the father. The Full Bench refused 
to decide the terminus a quo but in an earlier case limitation was held 
to run from the first of these dates/*®) 

1538. Donee's Liability.—The donee’s liability to pay the donor’s 

c . ... debt out of the property gifted to him is limited 

***** to the cases stated in the clause. A debt as such 

creates no charge on debtor's estate. Consequently, it creates no right 
in rent on any of his property which the debtor is free to transfer for 
or without consideration, passing to the transferee, whether donee or 
alienee for value all his interest therein/ 1 ) subject only to this that he 
cannot be permitted to defraud his creditors by making an allienation so 
as to defi.uid, defeat or delav them in the recovery of their debt/ 2 ) This 
has always been the law now enacted in Section 53 of the Transfer of 
Property Act That section enacts that a gift (which term includes a 
transfer for a grossly inadequate consideration) may be presumed to be 
fraudulent if it has the effect of defeating or delaying the creditors. But 
this presumption is rebuttable and may be rebutted by the donee showing 
that at the time of his gift the donor was possessed of sufficient means 
for the discharge of his debts. 

1539. There is nothing in Hindu Law to conflict with this view. Tt 
contains general prohibitions against gifts so as to deprive a man of the 
means of fulfilling his sacred obligations to provide maintenance for the 
members of his family; but it only declares such gifts void as are made 
in fraud of other claimants. So Manu says; "When the Judge dis¬ 
covers a fraudulent pledge oi sale, a fraudulent gift and acceptance, or in 
whatever other case he detects fraud, let him annul the whole transac¬ 
tion.”^) The law r regarding the liability of the donees to pay the donor’s 
debt must then be found in the statute law implemented by the rules of 
justice, equity and good conscience, the effect of which appears to be, 
" that a voluntary disposition of property may be valid although the person 
making it, is at the time in debt, and that in each case the validity or 
invalidity of the transaction depends upon the question, whether the cir¬ 
cumstances connected with the debtor’s state of indebtedness support the 
presumption that he had inl< nl to deprive the objecting creditor of the 
means of recovering his debt in effect the presumption of fraud.”* 4 ) Tn 
other words, while the donee, as such, is not charged with the liability 
of having to pay the donor’s debt to the extent of the property gifted 
to him, he becomes so liable if the gift was not bona fide and that the real 
motive and intention of the transaction was to deprive the creditor of the 
means of obtaining payment of his debt from the debtor’s property 


(25) Saria Prasad v. Gulab Chand, 27 
C. 762 

(1) S 8. Transfer of Property Act, 
(TV of 1882). 

(2) Gnanabhai v. Srinivasa, 4 M.H.C. 
R. 84; Abdul live v. Mosaffar 11 ossein, 
10 C. 6t6 P.C,; Ilormusji v. Coreasji, 13 


R 207: Mohanlal v. Balmakund, 17 C. P. 
T. R 24. 

(3) Manu, VTTT-t6s ; To the same 
effect Mayukh, IV-10-6: Smriti Chandri- 
ka, IX-r-rr, cited in Gnanabhai v. Sri- 
nims, 4 M. H. C. R. (86). 

(4) Gnanabhai v. Srinivasa, 4 M.H.C- 
R- 84 ( 87 ). 
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generally. If so, the disposition would be set aside to the extent of the 
debt due to the creditor by whom it is impeached/ 3 ) 

1540. The liability of the donee to pay the debt of his donor to the 
extent of the property gifted to him would then arise in a specific case 
where any creditor is defeated or delayed by the gift. That is a question 
of fact to be decided on a consideration of all the circumstances of each 
case. The case of a universal donee is exceptional, since being in posses¬ 
sion of all the property of the donor, he is naturally saddled with the 
liability of having to pay his donor’s debts, then due. A donee may, again, 
have his gift cancelled under the provisions of the Insolvency Act in which 
case there is no need of proving any intent to defeat or delay a creditor 
required by the Transfer Act, all that is necessary being that the gift 
is made within two years of the donor’s insolvency, and the only gift ex¬ 
cepted is that made in consideration of marriage. Tf the gift be older 
it may still be set aside under the Transfer Act/ 4) 5 

1541. It is now settled that an impartible estate cannot be the subject of 
coparcenary rights of succession by survivorship.^ The holder for the time 
being is its absolute owner, ami m this respect he occupies the same position 
in regard to his estate as the Dayabhag father does in regaid to his copar¬ 
cenary estate. On the death of both, the heir becomes liable to pay all 
his debts irrespective of their origin and purpose if they are within time/ 6 * ) 
The successor of an impartible holder is his heir, and as such, he takes 
the estate subject to his pecuniary obligations. Between him and his suc¬ 
cessor there is the privity of estate, and as such the heir is liable to pay the 
holder’s debts which could have been recovered out of his estate if he were 
alive/?) As between the sons of a Zemindar, his impartible estate and 
his other property not being regalia, which is partible, should contribute in 
proportion to their value to the discharge of his debt/ 8 ) 

1542. Explanation 1 is supported by the definition of ‘ legal repre- 

_ . . sentntive” as given in S. 3 ( 11 ) of the Code of 

xp ana ion». Civil Procedure, w lule Explanation 2 is sup¬ 

ported by S. 195 ^6) and is tht subject of detailed discussion thereunder 
(§§ 1903 - 1912 ). 

Explanation 3 refers to the son’s liability to pay his father’s debt 
even though barred by time (§§ 1653 , 1654 ), while Explanation 4 is drawn 
from S. 53 of the Transfer of Property Act. 


(3) See the subject more fully discuss¬ 
ed in 1 Gour’s Law of Transfer (5th 
Ed ) §§ 939 -1041- 

( 4 ) S. 55, Presidency Towns Insolvency 
Act (HI of 1909); S. 53, Provincial 
Insolvency Act (V of 1920). 

(5) Rama Rao v. Rajah of Pittapur, 
41 M. 778 P. C., approving Bachoo v. 
Mankore Bai. 20 B. 51 (58). 

(6) Ram Das v. Vria Behari, 6 C. W. 

N. 879; Shyamlal y. Bijay Naraiti, 

H. C .-49 


(1917) Pat. 121; Kalappa v. Akkappa, 8 
M. L. T. 297; contra in Jugalal v. Audit 
Behari, 6 C. W. N. 223, and Kali 
Krishna v. Raghunath, 31 C. 224, pro¬ 
ceed on the principle of survivorship, 
which is no longer correct. 

(7) Kalappa v. Akkappa, 8 M. L. T. 
297 - 

(8) Dinagarasami v. Bapalgasamt, 24 

M 613. 
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137 . The husband and wife are not liable for the debts 
Debts Of husband contracted by each other except in the 
and wife. following cases:— 

(a) Where they were contracted by one as the agent 
of the other. 

(/>) Where they were contracted for household neces¬ 
saries. 

Synopsis. 

( 1 ) Liability of Husband and ( 2 ) Implied Agency ( 1543 ). 

Wife for Debts of Each ( 3 ) Debt Incurred for Neccs- 

Oth cr ( 1543 ). sarics ( 1544 ). 

1543. Analogous Law.—The sacred texts on the subject of this 
section are in harmony with the present law:-- 

Narad. —“ 16. Thr wife must not pay a debt contracted by her husband, nor one 
contracted by her son, except if it had been promised by her, or contracted in common 
with her husband 

“ i8 A debt contracted by the wife shall never hind the husband, unless it had 
been contracted at a time when the husband was in distress Household expenses 
arc indispensably necessary ”(■>) 

Viahnu. —“A debt contracted by the wife, for the purpose of saving from distress 
her husband, son, daughter, or other family members, must he discharged by the 
family head.Cm) 

It has already been stated that as regards their property, both the 
husband and the wife are absolutely free. The husband cannot, except 
perhaps in a case of great distress, use his wife’s Stridhan. Equally the 
wdfe has no right to use her husband’s property. But since in the manage¬ 
ment of the household, one must at times act -for the other, it follows that 
each may incur debts in circumstances when die other would become legally 
liable to discharge them. 

The liability depends upon agency. So where the wife alone execut¬ 
ed a mortgage deed to secure a debt due from both husband and wife and 
the husband by his conduct ratified or acquiesced in the mortgage, the wife 
was deemed to have acted as her husband’s agent/"* 

The husband is not liable for sums misappropriated by the wife, 
though he approved of her taking service/ 1 *) 

1544. .Such agency would be implied in purchases made by the wife 

Clause (b). / or household necessaries suitable to his situation 

in life and position. Where goods were purchased 
by the wife from the plaintiff’s firm up to a limit fixed by the husband, he 
was entitled to repudiate his w ife’s purchases made in excess secretly and 
with the plaintiff’s connivance/ 1 *) 

( 9 ) Narad i-iG, 18; 3 d S. B. E. 46, 47 (t2) Simpson v. Bachman, 13 A. L. T. 

(10) Vishnu, VI-32. 55, 27 I. C. 622. 

C11) Mg. Sin v. Mg Vo, 4 Bur. I. T. (13) Ram Charan v. Van Tlaltarn, 10 
214, 13 I. C. 28, I. C. (A.) 9, 
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138 . (1) Notwithstanding - any contract to the contrary. 

Rule of D&mdupat. f 10 (lebtor « liable to pay at the same time 
interest which exceeds the principal. 

(2) This rule extends only to the areas wi.hin the original 
jurisdiction of the Calcutta High Court, the Presidency of 
Bombay, Sindh and Berar. 

(3) It does not apply to the following cases:— 

(a) Where the debtor is not a Hindu, 

( b ) Where the creditor is liable to account, 

(r) Where the debtor agrees to the capitalization of 
interest, 

( d ) Where the debt merges in a decree. 


Synopsis. 


(1) Texts on Liability for 

Interest ( 1545 ). 

( 2 ) Rule of Damdupat ( 1546 - 

1547 ). 


( 3 ) Rule When Applicable 

( 1548 - 1550 ). 

( 4 ) Rule Applicable Only to 

Hindu Debtor ( 1551 ). 


1545. Analogous Law.—The rule of Damdupat is thus stated:— 

M&nu.— “ Interest on money recovered at once or month by month or day by 
day, as it ought, must never be more than enough to double the debt, that is. 
more than the amount of the principal paid at the same time. On gram, on 

fruit, on wool or hair, on beasts of burden, but to be paid in the same kind 

of equal value, it must not be more than enough to make the debt quintuple. 

“ Stipulated interest beyond the legal rate, and different from the preceding 

rule is invalid and the wise call it an usurious way of lending and the lender 
is entitled at most to five in hundred.”!?) 

Gautam. —“If the loan remains outstanding for a long time, the principal may 
be doubled (after which interest ceases).W The interest on produce, on animals, 
on wool, on the produce ol a field, and on beasts of burden shall not increase 
more than the five-fold value of the object lent.”(s) 

1546. Rule of Damdupat.— Damdupat is the Hindu Law against 
usury. At one time it appears to have had a wider vogue than it has 
now, being merely confined to the Muhratta Provinces of Bombay 
and Rerar 7 8 9 (lo) and the area subject to the original jurisdiction of the 
Calcutta High Court. It has been locally extended by the Ajniere 
Laws Act ( ") only to cases where the mortgagee sues to enforce his 
mortgage being inapplicable when the mortgagor seeks to redeem.< 1J ) 


(7) Manu, VIII-151, 152. R. 96. 

(8) Gautam, XII-31; 2 S. B. E. 229. (11) Reg. Ill of 1877. S. 88. 

(9) lb., XII-36. (12) N emu hand v. Radha Ballabh, 26 

(10) Ramachandra y. Radha, 10 N. L. A. 354. 
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It is said that the rule is inapplicable to mortgages, having been 
abrogated bv the Transfer of Property Act,* ,J ) but there is no rule 
in that Act to repeal this rule of common law and the re-enactment 
of the Usurious Loans Act, 1917 , leaves it intact. 

1547. Hindu Law recognises no limitation for suits, but has imposed 
a restriction on the accumulation of interest.*") As such, it equally served 
to correct the evils of usmy, but has however, outlived its day except 
in the areas stated in the section. 

1548. The rule as stated in the texts prescribed that the amount of 

_ c . interest shall not exceed that of the principal paid 

Kuie a ated. at t fo e same time. It does not mean that the 

amount of interest shall never exceed the principal. All it means is 
that at the same time interest in amount greater than the principal 
cannot be recovered.*") Hence, if the principal remain outstanding 
and the interest be paid in smaller sums than the amount of the principal 
money, there is no limit to the amount which may be received for 
interest.*") All that the rule prohibits is that the creditor may not 
recover more than double of the amount at any time remaining due, 
as on the last balance struck. He is not prevented from recovering 
more than the double of what he has actually lent.*' 6 ) The rule does 
not f< rbid the conversion of interest into capital by subsequent agree¬ 
ment. Nor docs it preclude recovery of interest because the principal 
sum lent has been paid off.*") The rule is applicable equally to cases 
whether the interest was to be paid in cash or grain* 18 ) or whether 
the debt was or was not secured by a mortgage.* 10 ) 

1549. It is howevet inapplicable unless there is only one account to be 
taken of principal and interest due on the mortgage, and no account 
of rents and profits on the other side.*- 0 ) If therefore, the mortgage 
in possession has to account for the rents and profits, the rule would 
be inapplicable unless there was an express stipulation that the rents 
and profits are to be taken in lieu of a fixed portion of the interest.* at ) 

1550. The rule though equally applicable to secured or unsecured debts 
does not apply to judgment-debts, after which in the words of the 
Privy Council, the matters pass out of the domain of contract into one 
of law.*•'-’) So the interest which the Court may award under the Civil 


(12) Madhwa v. Vcnkalramanjvlu, 2f> 
M. 662; Narayan v Gunga Ram, 5 It. II 
C. It. (A. C ) 157 (rule inapplicable to 
mortgages); contra in Nalhubhai v Mul¬ 
ch and, 5 B. H C. R. (A C.) igO. 

(13) Gajadhar \ Jaqammth, 4(1 A 
r/5 ( 7 * 2 ). 

(14) 1 Dig. 63; Nobin Chundcr v. 
Romesh Chundcr, 14 C. 781 F. B. 

(15) Dhandu v. Narayan, 1 I, H C R 
(Act). 47 ( 49 ). 

(16) Suklal v. Bapn, 24 B 305; Karam- 
ihand v. Bulchand, 2 S. L R. jo. 

(17) Nusserwatti v I.ax man, 30 B 582 

(18) Anand Rao v. Durgaba, 22 B. 7(11 

(19) Ramconnoy v. Johur Lall, 5 C 
867; Ram Kanye v. Collychtirn, 21 C. 840; 


Nandalal v. Dhirendra, 40 C. 710; Kitnja- 
lal v. Narsamba, 42 C. 826; Suadarabai 
v. Jnyavant, 24 B. 113- Jccvanbhai \. 
Manor das, 35 B. 199 (j^.i); As anand v. 
Tuhanbai, 5 S. L. R. jpj, 15 I. C. 824; 
lontra in Modhwa v. k cnkalacantan iulu, 
26 M. 662, in which S. 4 of the Transfer 
of Property Act, coupled with S 37 of 
the Contract Act, was overlooked. 

(2p) Naravun v. Satvaji, 9 B. H. C. R. 
83; Daji v. Daji, (1878) B P. J. 
Vasudev v. B hag wan (1878) B. P. J. 32. 

(21) Sankar v. Babaji, (1881) B. P T. 
291; Ranga v. Balaii ( 1886) B. P. J. 76! 

(22) Lall Behary v. Thacomoncc, 23 C 
899; Kanaye v. Anund Lall 23 C. 903 N; 
Buggoban v Bjancoomaree, 23 C. 906 
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Procedure Code is not subject to the rule,*'J) nor is it applicable to 
the amount recoverable in execution of a decree.*-’*) Hut since in a 
mortgage, interest at the contractual rate is to be calculated up to the 
date of the dies datus fixed, as required by Or. XXXIV, Hr. 2 and 4 of the 
Civil Procedure Code, it follows that the decree is equally subject 
to the Damdupat rule up to that date after whk-, it ceases to be 
operative.* 2 ** 

Then again the rule is inapplicable to cases in which there is a 
liability to account, though no account is in fact maintained or 
taken.*') If the mortgagee is put in possession he becomes liable to 
account, and the moment his accountability begins the rule o' Damdupat 
ceases to apply. In such a case then, the rule can only be let in by 
an express provision in the mortgage deed or otherwise against his 
liability to account.*■*) 

1551. Only Applies to Hindu Debtor.—The rule is a rule of Hindu 
Law and applies only to a Hindu debtor, though it does not matter 
whether he is the plaintiff or the defendant. So where the mortgagor, 
a Mahomedan sued his Hindu mortgagee for the redemption of his 
mortgage, and upon an account being taken, U was found that the 
amount of interest far exceeded the principal, whereupon the plaintiff 
claimed the benefit of Damdupat but the Court overruled his conten¬ 
tion holding that as the defendant was not a debtor the rule was 
inapplicable to him.*3) A non-llindu mortgagor cannot, by assigning 
his equity of redemption to a Hindu, let in the rule to the prejudice 
of the creditor,^ 1 nor can the Hindu debtor transfer his personal 
equity to a non-Hindu with his debt/*) The rule ot Damdupat re¬ 
mains unaffected by the Transfer of Property 16 ) or the Interest Act,* 7) 
or the provisions of the Usury Act, their repeal* 8 -' and re-enactment.* 9 ) 


(23) Balakrishna v. Copal, 1 B. 73; 
Ramchundra v. Bhimrao r B. 577; Asa- 
uand v. Tulsanbi, 5 S. L. R. 243. 

(24) Dhondshet v. Ravi, 22 B. 86. 

(25) Dhonshet v. Ravi, 22 B. 86; llari- 
lal Mallick, (In re), 33 C. 1209; Shata- 
krohawo v. Babaji, (1881) B. P. j 191; 
Renyo v. Balaji, (1886) B. P. J. 76, Shah 
Balidas v. Chudasama, (1891) B. P. J- 
428; Krishnaji v. Balaji, (i 3 q 5) B P. J. 
415; Lai Behary v. Thacomonee 23 C. 
899; Kanae v. Annud Lally 23 C. 903 N. 
Buggoban V. Prancomaree, 23 C. 906 N. 

(1) Raja Ram v. Gopal, (1876) B. P. 
J. 229; Bapuji v. Gangadhar, (1877) B. P. 
J. 131. 

(2) Hari Lall Mallick, (In rc), 33 C. 
1269. 

(3) Dawood v. Vallubdas, 18 B. 227. 

(4) Harilal v. Nagor, 21 B. 38; Abdul 
Gani v. Sheikh Nizam, 23 N. L. R. 104, 


102, 1 . C. 41, (1927) N. 249. 

(5) Jecwan Bai v. Manordas, 35 B 199. 

(6) S. 4, Transfer of Property Act, 
(iy of 1882) read with S. 37, Contract 
Act (IX of 1872); Ambaidas v. Natain- 
das, (1888) B. P. J. 3x7; Ah Saheb v 
Shabji, 21 B. 85; Sundarabai v. fayaeant, 
24 B. 114; Jcevanbai v. Manordas, 35 B. 
199 (203); Asanand v. Tulsan Bai, 5 S. L. 
R. 245, 15 I. C. 824; Janda Lai v. Uhiren- 
dra, 40 C. 710; Kunjlal v. Venkatarama- 
julu, 26 M. 662, in which the effect of S. 
74 of Act IV of 1882, read with S. 37 ot 
the Contract Act, was not vuiisidcrcd. 

(7) Hakma v. Meman, 7 B. H. C. R. 
(O. C.) 19. 

(8) Ramlal v. Haran Chandra, 12 W. 
R. 9 (11, 18); Kushal Chand v. Ibrahim, 
3 B, H. C. R. (A. C.) 23; Kedan v. At- 
marabhat, 3 B. H. C. R. (A. C.) IX. 

(9) Act X of 1918, 



CHAPTER X 


Joint Family Debts and Alienations. 

139 . (1) All property of a joint family is liable for a debt 

_ . a .... incurred by the manager on its behalf for the 
omt ami y « t». | e ^ a j nccess ity or benefit thereof or of any of 
its members in accordance with the rules hereinbefore provided. 

(2) Such property is liable even if the debt be incurred by 
a member other than the manager in the same circumstances in 
which a debt incurred by the manager would bind the family. 

(3) Save as above, the joint family property is not liable 
for a debt incurred by the manager or any of its members. 

(!■) A joint family debt is not payable otherwise than out 
of the joint family property. 


Synopsis. 


( 1 ) Analogous Law ( 1552 ). 

( 2 ) Manager’s Authority to 

Raise Loan ( 1553 ). 

( 3 ) Dual Capacity of Members 

( 1554 ). 


( 4 ) Debt Incurred for Himself 

or for Family ( 1555 ). 

( 5 ) Far red Debts ( 1556 ). 

(6) Creditor’s Onus of Proof 

( 1557 ). 

( 7 ) Husband’s Debts ( 1558 ). 


1552. Analogous law.—'The following texts support this section:— 

Narad .—“ 12 What has been spent for the household by a pupil, apprentice, 
slave, woman, menial, or agent, must be paid by the head of the household. 

“ 13. When the debtor is dead, and the expenses have been incurred for the 
benefit of the family, the debts must be repaid by his relations, even though they be 
separated from his interests.”(*) 

The first two clauses declares that a joint family debt may be incur¬ 
red by the manager, or even by a member other than the 1 manager, but 
in order to be binding on the joint family, it must be supported by 
necessity or benefit. This is in accordance with an express text of the 
Mitakshara:— 

Mitakshara (after defining the father’s powers, proceeds)Even a single 
individual may conclude a donation, mortgage, or sale, of immoveable property, 
during a season of distress, for the sake of the family and especially for pious pur¬ 
poses." (*) 


(1) Narad, I, §§ 12, 13; 33 S. B. E. (2) Brihaspali. 
45. 46. 
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“ 2g. The meaning of that text is this: While the sons and grandsons arc 
minors, and incapable of giving their consent to a gift and the like; o'- while 
brothers arc so and continue unscparalcd; even one person, who is capable, may 
conclude a gift, hypothecation, or sale, of immoveable property, if a calamity 
affecting the whole family require it, or the support of the family render it neces¬ 
sary, or indispensable dultcs, such as the obsequies of ihe father, or the like, make 
ii unavoidable.’’^) 

The third clause makes it clear that unless a debt is shewn to be 
incurred for the family and for its necessity it will not bind the family 
merely because it was incurred by the manager. The only exception 
to this rule is the family trade whose manager possesses larger powers 
as stated in the next section. 

Lastly, whatever may be the necessity of the family or any of its 
members a family debt is a charge on the assets of the entire family 
and not upon the assets of any of its members none of whom is per¬ 
sonally liable for it. This is so even where the debt u^as incurred for 
his personal benefit e.y., marriage or defence in a criminal prosecution. 
It does not matter if the member concerned had affluent means of his 
own and the family coffers were empty. But the fact that the debt 
is the debt of the family makes only its assets liable, since the members 
of a joint lamily are regarded, so far as concerns the dealings of the 
family with persons outside : t as hut out* juristic person/-*) 

1553. Hindu Law is less concerned with who takes the debt than the 

... purpose for which it is taken. The borrowers 

aucea U- U- must, in ordinal v cases, be all the members of 

the family, but where there arc minors and the members numerous 
or scattered, it is not possible for all of them to consent to a loan, 
In that case the authority of the manager is sufficient and even if the 
manager be unavailable any member—nav, even a servant or dependent 
may take the loan and hold the family liable/*) 

In the words of the Milakshara: 44 Even a single member may 

conclude a donation, mortgage or sale of a wfflole family, during a season 
of distress for the sake of the family and specially for pious purposes.”^) 

From this it is clear that though, ordinarily, the manager is the 
accredited agent of the family, and is, as such, empowered to raise a 
loan on behalf of the family his authority is not even exclusive and 
may, in the case of necessity, be exercised even by a junior member of 
the family, and indeed even by a stranger, if he is treated as a member 
of the family/*) It may even be contracted by a servant or the depen¬ 
dent of the family and be still binding upon it, if it was supported 
by legal necessity. 

1554. Members of a family have thus a dual capacity in relation 
to the family (») They may act on behalf of the family, and (it) they 
may act on their own behalf. In the first case their debts can only be 
recovered from the family property: in the second case their coparcenary 


(3) Mil., I, §§ 28, 29. (492). ... ...to 

(4) Htmmat v. Bhawani, 30 A. 352 (6) Brihaspati, cited m Mit., 1 - 28 . 

( 359 , 360). (7) Buldeo v. Somessur, 7 W. R. 4yD 

(5) Buldeo v. Somessur 7 W. R. 490 (492). 
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share is liable to be seized and sold in execution.**) In this respect there 
is no difference between the practice of Mitakshara in Rengal and that in 
Madras and Bombay, since all are agreed that a coparcenary interest may 
be seized and sold in execution of a decree passed against a coparcener for 
his own debts, the only difference between the Courts being on the question, 
whether the coparcener is entitled to voluntarily alienate his share in dis¬ 
charge of his debts or otherwise for value. 

1555. The question whether a debt is incurred by a person for 
himself or for the family is a question of fact, the burden of proving which 
is on the creditor who has to establish that the debt was incurred by the 
manager or a member for a purpose binding upon the whole family. But 
in this respect the question depends upon the fact whether the manager 
was the father or any other relation. If the former, the sons are bound 
to pay his debts, unless the) can shew Ihem to be illegal or immoral. But 
in order to bind other relations the creditor has to prove legal necessity 
or benefit. It will thus be seen that in order to bind a coparcener two 
things are to be taken into consideration, the nature of the debt as also 
the relationship of the person Ixiund to the debtor, and in the latter case 
the burden would be on the son or on the creditor according to whether the 
debtor is the father or any other relation. 

1556. The question whether the manager has power to revive a 

B rred Debt barred debt by acknowledgment, or pay it on behalf 

awt*. (J f the coparceners so as to make them liable there¬ 

for, is one upon which there are some conflicts. The Courts are agreed 
that so far as the son and the widow are concerned, they are under a pious 
obligation to pay their prtdecesior’s debts, whose estate they have inherit¬ 
ed ; but since the same pious obligation does not extend to the manager 
whose acts are judged b\ the touch-stone of necessity, it has been held 
that he lacks the power to revive a barred debt without special authority 
or pay it on behall of the family* 8 9 * ) though, of course, he may acknowledge 
a debt before it is bailed so as to give a fresh starting point to limitation.*"’) 

The guardian of a minor, though the mother, is similarly incompe- 
tent.* 11 ) But of course the case of the father is exceptional, since he 
possesses the authority both to acknowledge and revive a barred debt against 
his son.* 12 ) 

1557. It has already been stated that there is no presumption that 

Clause* (3), (4). a V lK ‘ n g a debt takes it for another. The fact 

that he is the manager makes no difference.* 1 ^ 
It is on the creditor who makes the family liable, to shew that the debt 
was taken for its necessity or benefit, or at any rate, that the debtor had 
made representations to that effect which he, after due inquiry, believed. 


(8) Been Dyal v. Jugdeep Ndrain, At 
A. 247 P- C. 

(9) Gopalnarain v. Kuddomutly, 14 B. 

L. R. 21; Kumara Sami v. Pala, 1 M. 

385; Chinnaya v. Gurunatham, 5 M. 169 

F. B.; Dinkar v. Appajt, 20 B. 155; 
Naranji v. Bhagvandas, (1881) B. P. J. 
238; contra per Westropp, C. J., in Bhala 
,V. Parbhu, 2 B. 67 (72) Sanual Das v. 


Saiytd Ali, 22 A. L. J. 1018, (192$) A. 174. 

(10) Bhaskar v. Vijalal, 17 B. 512. 

(*0 Chinnaya v. Gurunatham, 5 M. 169 
r. B; Sobhandri v. Srimulu, 17 M. 221 
contra Wajtbun v. Kadir Buksh, 13 C. 292 
(cannot acknowledge a debt even before 
it is barred—submitted unsound). 

(12) S. 150, Comm. 

(13) S. 129, Explanation 2. 
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The liability thus created is vicarious and is consequently limited to the 
family property, leaving the members’ separate property unaffected. In 
this respect their position is not unlike that of a member of a limited cor¬ 
poration, in which they stand to lose their share in lieu of debts but nothing 
more. But though this is ordinarily the rule, it is not invariable, since the 
son, the manager or a coparcener may enlarge his «.wn liability by his 
act or conduct, but in that case the question passes out of the domain of 
Hindu Law. 

1558. Husband’s Debts.—The widow is under the same pious obli¬ 
gation to pay her husband’s debts as the son is to pay those of his 
father. But her liability is even greater since she is boui i.l to pay 
his debts whether immoral or illegal, if the creditor was not 
an accessory, and she is entitled though not bound to pay them 
even if they be barred by timed^ Unlit e the c ise of the son. 
her obligation arises only on the death of her husband. <-s> 
Any payment made by her during his lifetime would be a voluntary pay¬ 
ment and will not support an alienation of her husband’s estate which she 
inherits on his death.t») The widow inherits her husband’s estate after 
payment of her husband’s debts. All debts which would bind the husband 
personally are necessarily binding upon the widow' in respect of all the 
assets which have come to her hands as his legal representative. A debt 
incurred by a person as surety is binding as a family debt upon his un¬ 
divided son, and a jorliori, his wife cannot impugn such debt. VYheie there¬ 
fore, in execution of a decree obtained by the creditor against his debtor 
in respect of an obligation incurred by the latter as surety, the decree- 
holder attached a house and bought it himself in Court auction and applied 
to be placed in possession and the debtor’s representative, the widow claim¬ 
ed, that she had a right of residence and that she should not be ejected, 
it was held that the widow had no right of residence, in priority to the 
right of her husband’s creditors to lie paid out of assets and to realize 
their dues out of the estate if not paid, and that the surety debt was a family 
debt which would bind the widow and defeat her right of maintenance in¬ 
cluding her right of residence.The husband’s debts recoverable from 
his widow may be set off against any debt due to liei.< 3 > 

140 . (1) A debt incurred and an alienation of co-par- 

Liabiiity of co- cenary property made by the manager of an 

parcener for family ancestral joint family business in the ordi- 

buameM debts. nary course of that business is binding on 

a co-parcener to the extent of the co-parcener’s interest in the 
co-parcenary property. 

(2) A debt incurred and an alienation of co-parcenarv 
property made by the manager of a joint family business 
which is not ancestral, in the ordinary course of that business 

(24) Bhagioat v. MivraUi, 39 B. 113. Bhagieanti v. Mai Donald & Co. (1909) 

(25) Mint mat v. Bhaieani, jo A. 352. P. W. R. 152. 

(1) Minimal v. Bhatuani, 30 A. 352. (3) Grish Chunder v. Dabca, 1 W. R. 

(2) Jayanti v. Manyamma, 27 M. 45; (Mis.) 24. 
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is binding on an adult co-parcener to the extent of the co¬ 
parcener’s interest in the co-parcenary property, where the 
business has been undertaken or carried on with the express 
or implied consent o± the co-parcener. 

(3) Where any liability is incurred by the manager of 
a joint family business in the ordinary course of that business, 
the creditor or the alienee is not bound to inquire whether the 
liability is incurred for legal necessity or for the benefit of the 
family. 

Explanation .—In this section “ an ancestral joint family 
business ” means, in respect of any co-parcener, a joint family 
business, an interest in which accrued to the co-parcener by 
survivorship. 

Synopsis. 


( 1 ) Analogous Law ( 1559 ). 

( 2 ) Coparceners? Liability ( 1560 - 

1562 ). 

( 3 ) Two Classes of Trade 

( 1563 ). 

( 4 ) Minors' Rights and Lia¬ 

bilities ( 1564 ). 

( 5 ) Debts Incurred on Credit of 

Business ( 1565 ). 

(6) Who May Be Manager 

( 1566 ). 


( 7 ) Where All Coparceners Are 

Minors ( 1567 ). 

(8) " Jn the ordinary course "— 

its Meaning ( 1568 ). 

( 9 ) New Trade or A on-ancestral 

Business ( 1569 ). 

( 10 ) Adult Co-parceners’ Con¬ 

sent to New Trade ( 1570 ). 

( 11 ) Trade Manager Distinguish¬ 

ed ( 1571 ). 

( 12 ) Explanation ( 1572 ). 


1559. Analogous Law.—The following eases support this section,^) 
which must be treated as explanatory of Section 134 , to which the ensuing 
commentary is merely supplementary. it is a well-known principle of 
equity that he who receives the benefit must also bear the burden. And 
under Hindu Law the heir is expressly made liable for the debts of his 
predecessor,<■*> as declared in the following text:— 


(.0 Cl (i ):—Niamat Rai v. Din 
Dayal, 8 1 .. 597 (603, 604) P. C.; Ramlal 
v. Lakmuhand, 1 13 . H. C. R. (App.) 51; 
Sumaibhai v. Someshvar, 5 B. 38; Raghu- 
nathji v. Hank of Bombay, 34 B. 72 
(minor co-parceners equally liable); 
Morrison v. Verathoylc , 0 C. W. N. 429 
(458) ; Bishambhar Nath \ Sheo Narain , 
29 A. 1G6; Sheo Pershad v. Saheb Lai, 20 
453 (de fat to manager possesses llic 
same powers); Bishen Singh v. Kidar 
Nath, 2 L. 159. 

Cl. (2) :—Sanyasicharan v. Krishna- 
dhan, 49 C. 5O0 (567, 568 ) P. ('., Ramlal \. 
Lakhmichand, 1 B. H. C. K. (App) 51; 
Sakhrabhai v. Moganlal, 26 B. 206; 
Raghunathji v. Bank of Bombay, 34 B. 
72 (86) ; Johurra v. Srce Gopal, 1 C. 470 


( 475 ) J Bcmola Dossee v. Mohun Dossee, 
5 C. 792; Mahabir v. Ambika Prasad, 46 
A. 364; Baba Din v. Bansraj, 27 I. C. 
(O.) 567. 

Cl. (3) -.—Niamat Rai v. Din Dayal, 8 
I- 597 (603, 604) P. C.; Ramlal v. 
Lakhmichand, 1 B. H. C. R. (App.) 51 
(71, 72); Raghunathji v. Bank of Bombay, 
72 (85), followed in Gurusivami v. 
Gopalasami, 42 M. 629 ( 63 i), dissenting 
from contra in Nagendra v. Amarchandra, 
7 C. W. N. 725; Ganpat Rai v. Munnilal, 
34 A. 135, now overruled by the first-cited 
case. 

Explanation.—Tammireddi v. Gangi- 
reddii, 43 M. 281. 

(4) Karimuddin v. Gobind, 31 A. 
497 (506) P. C. 
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Narad. —“ 17. A sonlcss widow, and one who has been enjoined by her dying 
husband to pay his debts, must pay it—or (it must be paid) by him who inherits the 
estate. (For) the liability for the debts goes together with the right of succes¬ 
sion.’^ >) 

Vishnu. —“ A widowed woman who has no son is bound to pay the debt of her 
husband, if he has commissioned her to do so on his death-bed, or if his property 
has escheated to her. If she is unfit to take the estate, her husband’s debt must be 
repaid by those who have inherited the estate. The properties and the liabilities go 
together.”*- 1 2 3 4 * ) 

Yadnavalkya. —“He who has received the estate or the wife of the deceased 
should be made to pay his debts, or failing either, the son who has not received an 
inheritance. In the case of a sonless deceased those who take the heritage should 
be made to pay.”< 3 ) 

15B(K This section deals with the liability of coparceners in a busi¬ 
ness which is ancestral, and in that which though a joint family business, 
is not ancestral. In the one case the liability of all coparceners, whether 
adult or minors, is unqualified and limited only to the extent of their inter¬ 
est in the business. In this respect their liability is identical with that of 
the shareholders of a limited company. Where, however, the business is 
non-ancestral the liability of the coparceners depends upon their express or 
implied consent, the rule being that while the manager is entitled to carry 
on an ancestral trade he is not entitled to embark upon the hazards of a 
new one unless he is duly authorised in that behalf by the coparceners 
whose credit he may have to hypothecate for its success.*-*) But this is 
only as between the members of the coparcenary and those dealing with 
it with notice. Strangers dealing with it are subject to the protection of 
Clause (3).<s) 

1561. As survivorship is an integral incident of coparcenership such 
business is here designated ancestral, though it may not answer the test 
prescribed in Section 108 . 

1562. 11 has already been stated that a joint family trading part¬ 
nership differs from partnerships in that it is not dissolved by the death 
of a member, that new members come in ami go out not by agreement, 
with the remaining members but by the operation of law, and those who 
go out of the partnership arc not entitled to call for an account of back 
profits and losses but receive a share of the assets then available and aic 
subject to the liability then existing.* 6 ) 

The rights and liabilities of coparceners in a trading business are not 
those of partners of a firm or shareholders in a company, and they can¬ 
not be determined by exclusive reference to the Contract Act, since the 
assets of a joint family may as much comprise a trading business as any 
other property.* 7 ) In that case the management of the two may not be 
in the same hands, since the manager by right may not possess success- 


(1) Narad 1-17; 33 S. B. E. 46, 47. 

(2) Vishnu VI-29. 

(3) X ad - n-51 (Mandlik), p. 206. 

(4) Tatnireddi v. Gangireddi, 45 M. 

281; Morrison v. Verachoyle, 6 C. W. N. 

429 (458); Ramlol v. Lakhmichand, 1 B. 

fi- C. R. (App.) 51: Roghmothji v. Bank 


of Bombay, 34 B. 72. 

(5) Ramlal v. Lakhmichand, 1 B. H. 
C. R. (App.) 51; Niamot Rai v. Din 
Dayal, 8 L. 597 (603, 604) P. C. 

(6) Samalbhai v. Someshvar, 5 B. 38 

(40). 

( 7 ) S. 134- 
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fully the special knowledge required to earn' on a 

such business possesses certain powers ivhicJ) are uot t therefore Ibe 

of a purely business firm, and bis rights and liabilities liUJt ^ , 

determined by exclusive reference to the Contract Act. ’ 7 /ie correlative 
rights and liabilities of such manager depend upon whether the business 
is an ancient family business or one which is merely joint without being 
ancient; while the extent of the cojinrceners’ liability depends not only 
upon those facts, but also upon the fact whether the coparcener held 
liable is a major or minor. 


1563. It will be observed that the first two clauses deal with two 
CUu*e (n classes of trade ancient and a new one. An antes- 

au*e e ). f ra ] joint familv business is defined in the Kxplana- 

tion as a business in which the interest has accrued by survivorship As 
such, an ancient trade is indistinguishable from any other ancestral property 
defined in Section 108 . 


It must be remembered that an ancestral trade does not lose its 
character by a change in the class of business. A firm dealing in country 
goods maj alter its busines to I nglish piece goods, (q > and indeed, if the 
business is large with several branches and managers, it may be that the 
goods handled by the firm may vary from time to time and in its several 
branches according to the exigency of the trade or the enterprise of the 
manager, but the firm would still retain its character of ancient family 
business, so long as it is not converted into an entirely new business/ 10 ) 
It is possible that strangers are admitted into partnership in which case 
the interest of the family would retain its character, though as between 
the family and the stranger it would be treated as an ordinary trading 
partnership subject to the general law. 

1564. In any case, so far as the. members of the family are con¬ 
cerned their rights and liabilities are subject to Hindu Law. And as re¬ 
gards their liability for debts contracted and alienations made by the 
manager the rule is stated in Clause ( 1 ), vie., that all coparceners, whether 
major or minor/") become subject to the payment of such debts, their 
liability being, however, limited to the extent of their interest in the copar¬ 
cenary property not necessarily their interest in the firm but their interest 
in the ancestral joint property, of which the firm may be only an item/'*) 


(8) Samalbhai v. Svmcshrar, 5 B. 38 

(9) Rajagupala v. Raman, (1927) M 
W. N. 879. 

(10) Krtshnadhan v Sanyasi, 23 C W. 
N. 500, 51 I. C. 597, overruled on a dif- 
feicnt point in Sanyasi v. Krishmdhan, 
49 C. 560 P. C\ 

(11) Ram Lai v. Lakshmichand, 1 B. 
H. ('. R. (App.) 51; Somalbhai v Some- 
shvar, 5 B. 38 ; Thammanina v Akarapu, 
38 M. L. J. 55, 55 I C. 64; Rat an Lai v 
Jaideo, (1924) N. 123. 

(12) Joharmal v. Chetram, 39 B. 715; 
Ram Lai v. Lakshmichand, 1 B. H. C R. 
(App.) 51 (71, 72) ; Somalbhai v. Some- 
fhvar, 5 B. 38; Raghunathji v. Bank of 


Bombay, 34 B. 72 ; Dhulipalla v. Nadipalli, 
43 b C. (M.) 76, following Ramachandra 
y. Kondayya, 24 M. 555, and distinguish¬ 
ing Krishnamurthi v. Bank of Burmah 
35 M. 092 ; Muthaya v. Tinnevelly S. I. 
Bank, 37 I. C. (M.) 230; Palaniappa v. 
Official Assignee, 36 I. C. (M.) 787; 
Chala Ram v. Kishen Chand, (1923) L. 
462; Wadhawa Shah v. Rattan Chand, 3 o 
I. C. (L) 813; contra in Joy Kisto v. 
Nittyanand, 3 C. 738 ; Sanyasi v. Asutosh, 
42 C. 225 (233) ; Khetra v. Aswini Ku¬ 
mar, 22 C. W. N. 488, 45 I. C. 667; Anath 
v. Bipin, 19 I. C. (C.) 6 O. A. ;M. K. 
Chetty v. K. O. Chetty, 31 I. C. (R.) 271. 




S. 140.] 


JOINT FAMILY DEBTS AND ALIENATIONS 


781 


It is said that in the case of a minor the share liable for the oebt is 
his share in the firm and not in the joint family property/ 12 ) but where the 
firm is only an item of the family property the two are indistinguishable so 
long as its credit depends upon the credit of the family. Father’s insol¬ 
vency does not vest the son’s interest, or deprive tin m,p of his right of 
pre-emption under the Punjab Pre-emption Act, 1913 . 1 , J> 

1565. It is, of course, possible that the debt v as borrowed on the 
credit of the business in which case it v.ould be recoverable fiom the busi¬ 
ness. If the business was in partnership with a stranger, it would be sub¬ 
ject to contribution. It is said that even in the case of ancestral business, 
if there be a minor member, the only share liable for the debt is Ms share in 
the firm and not in the joint property. It was so held on the analogy of 
S. 247 of the Contract Act, which while permitting the admission of a 
minor partner limits his liability to his share in the property of the firm < r s> 
But as remarked by the Madras Court: ' The position of a member of a 
joint family is not changed by the fact of the manager carrying on trade. . . 
Tn the case of a minor in whose behalf the borrowing is made by a person 
who. under the Hindu I.aw, is competent to pledge the credit of the family, 
the additional obligation which that law imposes is not rendered inefficacious 
by the fact that the debt was incurred in the course of the trade.” 015 ) The 
fact is that the manager in the ore case could onh contract debts for neces¬ 
sity, while here his power is wider, but it is so because, otherwise, the 
carrying on of the trade might become impossible, but it can have no effect 
upon the liability of the minor. It was so held by Sausse, C. J., in the 
leading case/ 1 **) which has been invariably followed. 

1566. This liability is the minimum though it might he enlarged, 
by the adult coparceners, if they become or are liable to be treated as con¬ 
tracting parties by reason of their previous consent or subsequent ratifica¬ 
tion, and in the case of minor coparceners, if the contract has been ratified 
by them on attaining majority/' 7 ) 

The manager may be any member of the family, a male or a female/ 1 *) 
though he must necessarily hie an adult otherwise he is incapable of entering 
into a contract. And it is possible to have several managers who would, in 
the absence of notice of the limitations on their power, be deemed to 
wield equal authority, bv whose acts the coparcenary would be equally 


(12) Ram Lai v. Lakwhmti hand, i B 
H. C. R. (App.) 51 (71, 72); Tham- 
manna v. Akarapu, 38 M. L. J. 55; Mu- 
thaya v. Tinnevclly S l Bank, 37 I. C. 
(M.) 230; Palaniappa v. Official Assignee, 
36 I. C. (M.) 787. Contra in O A. M. K 
Chctty v. K P. Chctty, 31 I. (*. (K.) 271; 
Khetra \. Aswini Kumar, 22 C W. N 
488, 45 I. C. 667; Anatli v. Bipin, 19 T. 
C. (C.) 6; Joy Kisto v. Nittyanund, 3 C. 
738; Samalhhai v. Somcshvar. 5 B. 38 ; 
Sukrabhai v Magan Lai, 26 B. 206; but 
in most of these cases the creditor did 
not press for the seizure of the joint 
property other than the joint business. 

(13) Sat Narain \, Behgri La(, ft L. 1 


(14) Joy Kisto v Nittyanund, 3 C. 738 
(740, 741); Sanyasi v. Asutosh, 42 C. 225 
( 2 33 ) (case of insolvency); Narain Das 
v Ralli Brothers, (1915) P. R. 61, 31 I. 
(' 45 (point conceded). 

(15) Dhulipalla v. Nadipalli, 43 h C 
(\ 1 .) 76, following Ramachandra v. K011- 
dayya, 24 M. 555, distinguishing Krishna- 
murthi v. Bank of Burma, 35 M- ft92 

(16) Ram Lai v. Lakshtnichand. 1 B. 
H. C. R. (App.) 5/ (7i. 72) 

(17) S. 159; Btshen Singh v. Kidar 
Nath, 2 L. T 59 - 

(18) Sankrabi v. Maganlal, 26 B. 206 
(220) F. B.; S. I. Export Co, v. Sub- 
hier, 28 M L. J. 696. 29 I. C. 957 - 
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bound/ 1 '*) A de facto manager has the same authority as a dc jure 
i lanager. At any rate, strangers dealing with the one are protected if they 
have dealt with him on the assumption that he is the authorised manager/ 20 ) 

In fact, the authority of the manager is not so material as the fact that 
the debt was borrowed for the ordinary course of the business. As Ponti- 
fix, J., observed: “All persons carrying on a family business, in the profits 
of which all the members of the family would participate, must have 
authority to pledge the joint family property and credit for the ordinary 
purposes of the business, and therefore, debts honestly incurred in carrying 
on such business must override the right of all members of the joint family 
in property acquired with funds derived from the joint business.” (jI ) 

1567. Since all coparceners are prima facie bound by the act of the 
manager it follows that a decree against him is sufficient to bind their 
interest though they may not have been impleaded in the suit/ 22 ) 

Where an ancestral business devolves on a sole-minor coparcener, or 
all the coparceners are minors, it must be managed by their guardian, who 
has no power to bind his wards by a personal covenant. In that case the 
creditors have no right of direct recourse against the minor, but as the 
guardian will be entitled to indemnity for liabilities properly incurred out 
of the assets of such business, creditors of the business can proceed directly 
against such assets for liabilities properly incurred by the guardian. A 
guardian may appoint an agent to carry on the business, but he cannot 
invest him with powers larger than are reasonably proper for carrying on 
the business; and where as a consequence of giving such powers the guar¬ 
dian has become involved in liability for the fraud of the agent, the 
guardian has no right of indemnity against the assets of the minor nor are 
the creditors entitled to claim such right through the guardian/ 2 ^) 

1568. “In the ordinary course.”—It is scarcely necessary to add 
that a creditor is entitled to the protection of the section only in respect 
of a debt incurred and an alienation made by the manager of an ancestral 
business in the ordinary course of that business. These words imply 
that the transaction must have been entered into in good faith and without 
negligence and under circumstances which do not afford a reasonable ground 
for believing that the manager was not entitled to enter into it. The same 
precautions are enjoined on one who pays a negotiable instrument in due 
course/ 2 ^) A transaction takes place in the ordinary course of business, 
w'here Hundis are issued and paid or advances made against a consignment 
of goods for the business, while the sale of land obtained by foreclosure 
by a money-lending business would be such a transaction. The creditor 
has of course to give prima facie evidence to establish the ordinary course. 
He is not called upon to prove anything more. The fact that a sum 

(19) Bissessur Lall v I.mlniu-ssur, 5 P 0 .; Bissessur Lall v. Luchmessur, 5 C. 

0 . L. R. 477 R t*. b f A 233; I.utch- I.. R 477 P. C., 6 I. A 233: Slieo Pershad 

mnnen v. Siva Protean, 26 (\ 349 ( 3 ss). v. Sahcb Lai, 20 C. 453 (463). 

(20) Sheo Pershad v. Salieb Lai . 20 C (23) Sank a Krishnamurthi v. Bank of 

453 - . . Burma, 35 M. 692 (696, fig7), following 

(21) Johurra Bibi v. Sreegopal, 1 C. Raghunathji v. Bank of Bombay, 34 B. 

470, followed in Sheo Pershad v. Saheb 72; Sanyasicharan v. Asutosh, 42 C. 225 
Lai, 20 C. 453 (461). (233). 

(22) Kishen Prashad v. liar Naram, (24) S. to, Negotiable Instrument# 
33 A. 272 P. C; Lalji v. Keshowji, 37 B. Act (XXVI of 1881), 

340; Daulat Ram v. Mehrchand, 15 C. 70 
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borrowed for a business was misappropriated by the manager is nothing 
to him. The fact that the loan was secured by a misrepresentation does 
not affect the creditor, so long as he acts in good faith and without notice 
(§ 1596 ). Where, therefore, the manager had misappropriated a sum of 
money which he employed in his trade, both he and ill his coparceners 
were held jointly and severally liable to make good the sum misappropriated, 
with interest.* 24 * 

Though, as stated in the Clause, a minor member is not liable for the 
debt incurred or the alienation made by the manager of a new business, it 
must not be forgotten that this is the rule to which exceptions aie furnished 
by the general Hindu Taw. -which makes the interest of a minor liable if 
the debt or the alienation is proved to be or legal necessity or benefit. In 
other words, the special rule here stated is still subject to the more general 
rule in which the family husinss may be regarded as the family property 
and the manager’s act judged by the test applicable to a general mana¬ 
ger.* 25 * Tn any case, in such a case the minor could not Ik* permitted to 
repudiate the debt and retain the benefit. 

1569. New Trade.—But the case of a non-ancestral business is 
Clause (2) different. As obseived by the Privy Council: “The 

au,e distinction lie tween an ancestral bush ess and one 

started like the present after the death of the ancestor as a source of 
partnership relations is patent. In the one case these relations 
result by operation of law from a succession on the death of -in 
ancestor to an established business. In the other they rest ultimately 
in contractual arrangement between the parties.”* 1 * It is not competent 
to the Kiirta, be he even the father,* 4 * to impose on a minor coparcener 
the risks and liabilities of a new business started by himself: consequently 
a creditor of the new business cannot make the minor’s diare of the family 
properties or the ancestral business liable for the debts of the new busi¬ 
ness.*' 1 * A minor w-hose interest is not liable for debts contracted in a 
newly started business is equally not entitled to a share of its profits. He 
is not a member of it. though he may become one on his attaining majo¬ 
rity. But till then the business is owned bv those who started it. But 
if they financed it out of the joint family funds then it is only fair that 
the minor should receive his share of the profits and if the business fails 
he will suffer to the extent of his share in the family estate.* 4 * 

1579. The manager of a joint Hindu family has no power to com¬ 
mence a new trade or business without the concurrence of the adult co¬ 
parceners living at the time; and such trade or business is not binding on 
them in the absence of evidence of +heir acquiescence.* 5 * 


(24) Jai Narain v. Praq Ndrain, 85 T 
C. 2, 20 C. W. N. 755. (1*025) P. C ir. 

(25) Chalam Ram v. Kishen Chand, 
(1925) L. 462; Ram Dhan v. Ram it Das, 
50 I. C. (L.) 2T5; Dhttlipallah v. Nandi- 
palli, 49 T. C. (M.) 76. 

(t) Sanyasi Charan v. Krishnadhan, to 
*'• 5*>0 (567, 568) P. C. reversing O A. 
krishnadhan v. Sanyasi Charan, 25 C* W 
N. 500, 51 I. C. 537; Chholi Ram \ Nara- 
yan Das, ir B. 605 (608). 

(2) Official Assignee v. Palaniappa, 41 


M 824; contra, where the coparcener is 
a son; Annabhat v. Shivappa, 52 B. 376. 
and Sec Ss 149, 150, post 

(3) Krishnadhan v. Sanyasi, 23 0 W. 

N. 500, 51 I. C. 597 - „ , 

(4) Lutchmanen v .Vk><i Prokasa, 20 

C. 349 ( 353 . 354 * : Rishambherv. Fateh 
TmI, 29 A. 176; Padamraj v. Gopiktsan. 
56 I. C. (N.) T2Q. . „ 

(5) Thammireddi v. Cangtreddt , 45 
281 (200, 291); Abditr Rahman Hussain, 
3 7 M L. J 3 16. 
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Where an ancient business is converted into an entirely new business 
the conversion, must, it is apprehended, be with the like consent/ 6 ) 

1571. It is an ordinary rule that he who deals with a limited 

Clause (3) owner must inquire into the ciicumstances which 

entitle him to pledge the credit which he professes 
to do: in dealings with the manager of a Hindu family such is the rule. 
There is no presumption that a debt contracted by a manager is contracted 
for legal necessity or benefit so as to be binding on the other copar¬ 
ceners.^ But the case of a trade manager is different: the test to be 
applied here is rather the apparent authority of the manager than the 
actual necessity of the family. (8) 8 * The creditor or alienee is not bound to 
inquire into the necessity o! the loan or alienation, nor is he liable to sec 
that the transaction he enters into is in the interest of the business. Such 
an inquiry if insisted upon would make the carrying on of many trades 
impossible It is entirely at the discretion ot the manager to 
see whethei he would raise the funds necessary for his business by 
mortgage or sale and it is for him to decide whether sale wov. Id not be 
preferable to a mortgage at a high rate of interest. It was equally a 
question for the manager whether it would be better to raise more money 
or to close down the business; and ihe lender or purchaser cannot go 
into a question of this kind and it is rarely that he would be in a position 
to form a sound opinion .' M 

1572. It has already been seen that this explanation a< 

the general law stated in Section 108 . 

Explanation. 

()nc test whether a business is ancestral or 
otherwise is whether it is subject to the law of survivorship. But before 
that test can be applied that given in Section 108 should suffice But it may 
happen that the business inherited was inconsiderable,, but it was enlarged 
by the ability or enterprise of its manager, who may have invested in it 
his self-acquired property In that case it would have to be considered 
whether it does not fall under any of the clauses of the next section for 
in that event the business may Ik* only joint without being ancestral to 
which the Second Clause would applv. If the manager starts a new busi¬ 
ness, singly or in partnership with another, whether coparcener or a 
stranger, there is no presumption that all members become partners there¬ 
in. The fact that the\ do so must be proved like any other fact/ 10 ) On 
the other hand, given an ancestral business, it does not cease to be so by 
reason of the fact that it was carried on by the manager singly, or in 
partnership with a stranger/'*) 

(6) Kriihnadhan v. Sanyasi. 23 C W 629; Nagendra v. Amarchandra, 7 C. W. 

N 500, 51 I. C. 507. N. 725, must be deemed overruled by the 

(7) S. 129, Kxpl. 2. first-cited case 

(8) Niamat Rai v Diu Dayal, 8 L. 597 (9) Niamat Rai v. Din Dayal, 8 L. 

(603, 604) P. C.; Sadasira v. Ilajec S97 (603, 604) P. C. 

Faker, 27 C. W. N. 677, (1922) P. C. (10) Hemraj v. Topen, 86 T. C. 950, 
397; Raghunathjee v. Bank of Bombay, (1925) S. 300; Hamandas v. Mayadas, 
34 B. 72; Baba Din v. Hansraj, 18 O C\ 87 T. C. 905, (1925) S. 310; Sheonarain 
84, 27 I. C. 567; Ghanshyam Pat v. Har- v Babulal, 85 I. C. 775, (1925) N. 268. 
dei, 2 O. L. J. 562, 32 T. C. 380: Ayya- (n) Ram Lai v. Lakshmichand, 1 B. 
xazvrni v. Guruswami 32 I. C. (M.) 691; H. C. R. (App.) 51 (71), cited in Sokra- 
contra in Ganpat Rai v. Munni Lai, .14 A. bliai y. Magnilal 26 B. 206 (211) F. P, 
135; Guruswami v. Gopalasami, 42 M. 
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Tt is a rule common to an ancient partnership governed by Hindu 
T,aw/ T2) as one governed by the contract AcH's) that no coparcener can 
sell his share, so as to introduce a stranger into the firm without the con¬ 
sent of his coparceners, though the purchaser at the execution sale acquires 
the interest sold, with the right to have the partnership accounts taken in 
order to ascertain and realize its value/***) Tn this respect this rule 
supersedes that stated in Section 122 (4). 


141. (1) Where the manager or the heir contracts a 

debt or transfers property for consideration, 
tion^th'manair**” alleging the existence of justifying necessity 
or benefit, it will as between the creditor or 
the transferee on the one part, and the manager or the heir 
and other persons (if any) affected bv the debt or the transfer, 
on the other part, be deemed to have existed, if the creditor or 
transferee as the case may be, after using reasonable care to 
ascertain the existence of such circumstances, has acted in 
good faith. 

(2] The same rule extends to the father contracting a 
debt or transferring property in consideration of an antecedent 
debt. 


Illustrations 

(a) A, the manager, represents to B that the joint family property was pro¬ 
claimed for sale for non-pavment of revenue. B enquires and learns that it is so. 
He advances money to A B sues A and the other members for his debt when it 
appeared that A had deceived B B, however, shows that he had made independent 
enquiries which corroborated A ’s statement B may recover, on the basis of A’s 
statement which hinds the family 

(b) A, a Hindu widow, whose husband has left collateral heirs alleging that 
the property held by her as such is insufficient for her maintenance, agrees, for pur¬ 
poses neither religious nor charitable, to sell a field, part of such property, to B. 
B satisfies himself by reasonable enquiry that the income of the property is insuffi¬ 
cient for A’s maintenance and that the sale of the field is necessary, and. acting 
in good faith, buys the field from A As between B on the one pa't. A and the 
collateral heirs on the other part, a necessity for the sale shall he deemed to have 
existed 


Synopsis. 


( 1) Bona Fide Transactions ivith 
Manager Protected (1573). 

(2) Title of Creditor ot Alienee 

(1574). 

(3) Necessity for Enquiry 

(1575). 

(4) Nature and Extent of 

Enquiry (1576-1577). 

(5) Notice of Facts, what Consti¬ 


tutes (1578). 

(6) Value of Recitals (1579). 

(7) Value of Attestation (1580). 

(8) Quantum of Evidence 

Necessary to Support 
Justifying Necessity 

(1581V . . ' 

(9) Excessive Alienations 

(1582). 


(12) Deen D'val v. Jupdeep Narain. (14) Deen Dyal v. Jupdeep Narain, 3 

3 C. iq8 (209) P. C. C 198 (209) P. C. 

(13) S. 253 (6), Contract Act. 


H. C-SQ 
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1573. Analogous Law.—This section is adapted from S. 38 of the 
Transfer of Property Act. Illustration (b) is the illustration appended 
to that section, which, however, by reason of S. 2, last clause, does not 
of its own force apply to Hindus though it enacts a rule which the 
Privy Council enunciated as a part of Hindu Taw in the following 
words: “ The power of the manager of an infant heir to charge an 

estate not his own, is under the Hindu Taw a limited and qualified 
power. It can only be exercised rightly in case of need, or for the 
benefit of the estate. But where, in the particular instance, the charge 
is one that a prudent owner would make in order to benefit the estate, 
the bona fide lender is not affected bv the precedent mismanagement of 
the estate. The actual pressure on the estate, the danger to be averted, 
or the benefit to be conferred upon it, in the particular instance, is the 
thing to be regarded. But of course, if that danger arises or has 
arisen from any misconduct to which the lender is or has been a party, 
he cannot take advantage of his own wrong, to support a charge in his 
own favoui against the heir, grounded on a necessity which his wrong 
has helped to cause. Therefore, the lender in this case unless he is 
shown to have acted mala fide will not be affected, though it be shown 
that, with better management, the estate might have been kept free 
from debt. Their Tordships think that the lender is bound to enquire 
into the necessities for the loan, and to satisfy himself as well as he 
can, with reference to the parties with whom he is dealing, that the 
manager is acting in the particular instance for the benefit of the estate. 
But they think that if he docs so inquire, and acts honestly, the real 
existence of an alleged sufficient and reasonably credited necessity is 
not a condition precedent to the validity of his charge, and they do 
not think that under such circumstances, he is bound to see to the 
application of the money. It is obvious that money to be secured on 
any estate is likely to be obtained on easier terms than a loan which 
rests on mere personal security, and that, therefore, the mere creation of 
a charge for a proper debt cannot be viewed as improvident management: 
the purposes for which a loan is wanted are often future, as respects 
the actual application, and a lender can rarely have, unless he enters 
on the management, the means of controlling and rightly directing the 
actual application. Their Tordships do not think that a bona fide 
creditor should suffer when he has acted honestly and with due 
caution but is himself deceived.”* 1 ^ 


1574. Creditor’s or Alienee's Title.—The creditor or alienee deal¬ 
ing with the manager of a joint family knows that he is dealing with 
its representative whose authority to charge the joint property is 
limited. Consequently, if he advances money without enquiry into the 
purpose of the loan he takes the risk. Tf his loan was in fact 
advanced for a purpose binding on the joint family, then he of course, 
runs no risk. But if. on the other hand, the manager had falsely 
pledged the credit of the family, then the creditor can recover nothing 
beyond what represents the .manager's interest in the joint property, 
for the manager being the immediate party to the contract, cannot 


( 13 ) Hunooman Pershad v. Ml. 
Bobooee, 6 M. I. A. 393 ( 423 , 424 ); 
Chintamam v. Satyabadi, j P. 715 ; 


Radha Rani v. Amar Chand, 4 L. 208 ; 
Abala Kondama v. Kandasamy, 51 I. A. 
T 45 
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repudiate his own liability. For the same reason, where he chooses 
to deal with all the members of the joint family, then they are all 
bound and the question of enquiry is immaterial. 


1575. Inquiry is only necessary when the creditor deals with the 
f manager as such, and he is anx' .us to safeguard 

auiry'***' * his interests against the manager’s misrepresenta- 

q y * tion as to the necessity for the loan. It may be 

that the object of the loan is legal but it does not thence follow that 
the loan itself was necessary. For it is not thereby necessary that 
the loan should be for a lawful purpose. Tt is perhaps even more 
necessary that it should be necessary. This was emphasized by the 
Privy Council in the passage already cited from the leading case, in 
which they observed: “The actual pressure on the estate, the danger 
to be averted, or the benefit to be conferred upon it in the particular 
instance, is the thing to be regarded "P*) Tn other words, the manager 
is not entitled to borrow money for a lawful purpose, but only if it 
is necessary. Tn what circumstances it is so necessary must depend 
upon the circumstances of each case. The income received from the 
estate, its normal expenditure and the savings made are all matters 
which a prudent lender is bound to enquire about. If he does so 
enquire and finds that the manager has been mismanaging the estate, 
and that with better management the loan might have been wholly 
unnecessary, he is on that account to refuse the loan, even if it is 
justified by the pressure of the moment. It will thus be seen that as 
a measure of caution it is always prudent to enquire, and the lender 
who omits this precaution, hazards his money which he may never 
see again. 


1576. Nature and Extent of Inquiry.—Assuming, however, that the 
lender does inquire, the next question that arises is what should be 
the nature and extent of the inquiry. It is obvious that such inquiry 
must be made from one who is in a position to know. It is equally 
obvious that it must be made from an independent source, and not 
from one who is interested in upholding the manager The question 
must, of course, depend upon the facts of each case, the nature of the 
necessity, and the avenues of information available to the lender. He 
is not bound to sit in a star chamber but at the same time he owes 
a duty to himself and to his absent obligors whose estate he seeks 
to bind, that he should conduct his inquiry in a prudent and business¬ 
like way. 

1577. Where the joint family comprises adult members, common 
prudence dictates that he should consult them all or at least such as 
are accessible to him. Tf some of them be minors, their guardian 
should be consulted. If the borrower is the widow, her reversioners 
arc the persons to inquire from; if the father, the sons should be 
consulted. Tn short, the lender must take pains to consult those 
whose interest would be affected by his act. Where all coparceners 
advise the loan the creditor need not do more. His difficulty only 
arises when any or some of them are minors. He has then to be more 


(14) Hunooman Persaud v. Mt. Babooee, 6 M. I. A. 393 (423)' 
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circumspect. He must inquire into the purpose of the loan. If, for 
instance, any amount is due from +he joint family for purposes mentioned 
in S. 96 or S. 97, or from the father for his antecedent loan, it is his duty 
to inquire from those best qualified to supply him with correct 
.nformation/'S> 


1578. In this connection it is well to note that the lender is deemed 
M 0 . to have notice of a fact not onlv when he actually 

Not.ce Presumed. knows that fact> b „ t a 1 sn » when but for wilful 

abstention from an inquiry or search which he ought to have made, or 
gross negligence, he would have known it. or when information of 
the fact is given to. or obtained bv his agent under circumstances 
mentioned in the Indian Contract Act. 1878. S. 229” (,6 > 


1579. Value of Recitals.—The results of the inquiry are often 
recited in the lender’s security. The question arises what evidentiary 
value these recitals have. Tn the leading Privy Council case it was 
said: “ that the representations by the manager accompanying the 
loan as part of the res qestar and as the contemporaneous declarations 
of an agent, though not actually selected bv the principal, have been 
held to be evidence against the heir.”CA But though admissible, they 
are rat of themselves without other independent evidence, when 
available, sufficient to constitute proof of their truth, though when 
other evidence has. through lapse of time, become unobtainable, then 
they would be sufficient proof of the fact they stats. The true value 
of recitals has been explained by the Privv Council with reference 
+o a deed executed by a widow, to be as follows: " Tn general terms 

he facts recited would establish the necessity alleged, but it is well 
established that such recitals can not by themselves be relied upon 
for the purpose of proving the assertions of fact which they contain. 
Indeed, it is obvious that if such proof were permitted, the rights of 
reversioners could always be defeated by the insertion of carefully pre¬ 
pared recitals. Under ordinary circumstances and apart from statute, 
recitals in deeds can only be evidence as between the parties to the 
conveyance and those who claim under them. But in such a case as 
the present, their Lordships do not think that these recitals can 
be disregarded, nor, on the other hand, can any fixed and inflexible 
rule be laid down as to the proper weight which they are entitled to 
receive. If the deeds were challenged at the time or near the date 
of their execution, so that independent evidence would be available, 
the recitals would deserve but slight consideration, and certainly 
should not be accepted as proof of the facts. But as time goes by, 
and all the original parties to the transaction and all those who could 
have given evidence on the relevant points have grown old or passed 
away, a recital consistent with the probability and circumstances of 
the case assumes greater importance, and cannot legally be set aside; 
for it should be remembered that the actual proof of the necessity 
which justified the deed is not essential to its validity. It is onlj 


(IS) See the subject discussed in z (16) S. 3, Transfer of Property Act, 
Gour’s Law of Transfer, (5th Ed), §§ and ib, Trusts Act. 
boo-695. (17) Hunooman Persaud v. Jiff. 

Babooee, 6 M. I. A. 393 (41ft 420). 
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necessary that a representation should have been made to the purchaser 
that such necessity existed, and that he should have acted honestly 
and made proper enquiry to satisfy himself of its truth. The recital is 
clear evidence of the representation, and, if the circumstances are such as 
to justify a reasonable belief that an enquiry woul 1 have continued 
its truth, then when proof of actual enquiry has become impossible, 
the recital, coupled with such circumstances, would be sufficient to 
support the deed. To hold otherwise wouid lesull in deciding tha 
a title becomes weaker as it grows older, so that a transaction 
perfectly honest and legitimate when it took place, would ultimately 
be incapable of justification merely owing to the passage of time.’ t>») 

And the contrary might be proved by calling in the scribe or other 
attesting witnesses. 


1580. Similarly, it is usual in this country to obtain the attestation 
Attestation ot P ersons whom the obligee mteuds to bind by 

the deed. But a different rule has come into 
vogue in accordance with the practice of the English Courts, where 
an attesting witness is not presumed to know anything of the con¬ 
tents of the deed and is not consequently estopped by its recitals. 
This is a natural presumption due to the habits of the people where 
the attesting witnesses ordinarily, know nothing of the deed. But 
the very contrary should be presumed here when no one outside the 
Anglicized Indians, would ever dream of signing a deed without 
knowing all about it. In fact no document is ever penned in this 
country which is not discussed by the scribe, the attesting witnesses 
and the junto of quidnuncs who surround such transactions. The pre¬ 
sumption of law here should certainly be that the attesting vvitnesscs 
knew its contents. But as it is, the contrary has been laid down by 
English Judges who have presumed their own social habits as equally 
applicable to the people of India. However, it is only a presumption. 


1581. It is, of course, on the creditor or the alienee to prove the 
, . factum and validity of his transaction affecting 

denM. Um °* tVI the joint family.* 20 * The quantum of evidence 

necessary to support the justifying necessity 
must, of course, vary according to the circumstances of each 
case. As the Privy Council observed: “ It is obvious, how¬ 

ever, that it might be unreasonable to require such proof 
from one not an original party, after a lapse of time and enjoyment 
and apparent acquiescence; consequently, if, as is the case here, as 
to part of the charge, it be created by substitution of a new security 
for an older one, where the consideration for the older one was an 
old precedent debt of ancestor not previously questioned, a presump¬ 
tion of the kind contended for by the appellant would be reasonable.”*-"' 


(18) Batiga Chandra v. Jagat Kishore, 
44 C. 186 (195, 196) P- C. 

(19) Hunooman Persaud v. Mt. 
Babooee, 6 M. I. A. 393 (419. 4 20 ) < 
Harikishen v. Kashi Per shad, 42 C. 870 
(886, 887) T. C.; Banga Chandra v. 


Jagat Kishore, 44 C. 186 (199) P. C. 

(20) Gurusami v. Gopalasieami, 36 M. 
L. J. 588, 50 I. C. 775! but the case of a 
trading family is different, to. 

(21) Hanoovtan Persaud v Alt. 
Babooee, 6 M. I. A. 393 (420)- 
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1582. Excessive Alienation.—It h;is already been stated, and is 
so held by the Privy Council that, granted the legal necessity for a 
loan, it is more advantageous to borrow money on a mortgage than 
on parol, since money on mortgage being better secured ordinarily 
carries a lower rate of interest. Again even the raising of money 
on a mortgage might be an imprudent act if there is no prospect of 
its repayment. In that case a sale might be justified, though, since 
sale is the permanent alienation of the joint property, only so much 
of it should be sold as would suffice to meet the necessity. Hut this 
rule does not apply where the excess is small or where the money 
really required cannot otherwise be raised.^ 

142. Where an alienation by the manager is found to be 
Effect of invalid v0 *d i ts effect upon the interest of the alienor 
transfer. is subject to the following rules:— 

(1) Where the alienation was voluntarily made by the 
manager subject to the Mitakshara law as applied in Behar, 
the United Provinces, Oudh and the Punjab, it is wholly void, 
subject however to such restitution and compensation to (he 
alienee as the requirements of equity may demand. 

(2) Where however, in the provinces last mentioned, the 
alienation is involuntary, and in all other provinces whether 
it is voluntary or otherwise, on Ihe alienation being found void 
against the joint family, the alienee is entitled to obtain his 
alienor’s interest therein. 

(3) Without prejudice to the generality of the rule stated 
in Clause (1) due regard must be had to the following facts:— 

(a) The representation made by the alienee as to the 

necessity of the alienation; 

(b) The enquiries, if any, made by the alienee into the 

same; , 

(c) Improvements made by him; 

(d) The fact that the unconditional rescission of the 

alienation will benefit the alienor; 

{e) Collusion between the alienor and his co-parcenefs; 

(/) Acquiescence and delay in challenging the aliena¬ 
tion. 


(22) Luchmeedhar v. Eqbal Alt, 8 W. R 75. 
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Synopsis. 

(1) Effect of Invalid Transfer (3) Different Equities in Vo - 

(1583). luntary mid Involuntaiy 

(2) Differences between the Transfers ^ 1585-1588V 

Courts (1584). 

1583. Analogous Law.—ft has already been seen that the right 
of transfer of coparcenary interest is variously interpreted by the 
Indian Courts, and this variation is now recognized as settling the 
principle applicable to various localities. Thus in the Mitakshara 
territory, subject to the jurisdiction of the Courts of Calcutta, Patna, 
Allahabad, Lucknow and Lahore, a coparcenary interest is not transfer¬ 
able except with the consent of all the coparceners, or in case of 
necessity, while it may be transferred for consideration in the Central 
Provinces, Bombay and Madras, and in Bengal in the area subject to 
the Dayabhag law, it may be transferred even without consideration. 
But even in the former provinces though a coparcenary interest is not 
voluntarily transferable the purchaser is entitled to an equity which 
is stronger if he is an auction purchaser.*") 

1584. Consequently, where the manager transfers the joint pro¬ 
perty purporting to act on behalf of the coparcenary, the right which 
the purchaser acquires must necessarily depend upon the local law. If 
the transfer is made in Bengal, Bombay, Madras and the Central Pro¬ 
vinces, since there was nothing to prevent the transferor from convey¬ 
ing his coparcenary interest, it will follow as a matter of course, what¬ 
ever might be its effect upon the interest of the other coparceners. 
But in the Upper Provinces where the transferor is incompetent to 
convey his undivided interest, the interest which the purchaser takes 
must depend upon his equity. 

1585. The equity must differ according to whether the transfer 
is voluntary or involuntary. As the Privy Council observed: “But 
however nice the distinction between the rights ot a purchaser under 
a voluntary conveyance and those of a purchaser under an execution 
sale may be, it is clear that a distinction may, and in some cases does, 
exist between them. It is sufficient to instance the seizure and sale 
ot a share in a trading partnership at the suit of a separate creditor of 
one of the partners. The partner could not himself have sold his share 
so as to introduce a stranger into the firm without the consent of his 
coparceners, but the pm chaser at the execution-sale acquires the 
interest sold, with the right to have the partnership accounts taken in 
order to ascertain and realize its value. It seems to their Lordships 
that the same principle may, and ought to be applied to shares in a 
joint and undivided Hindu estate; and that it may be so applied with¬ 
out unduly interfering with the peculiar status and rights of -the co¬ 
parceners in such an estate, if the right of the purchaser at the 
execution-sale be limited to that of compelling the partition, which his 
debtor might have compelled, had he been so minded, before the 


(22) S. 122 (4), Comm. 
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alienation of his share took place.”* 23 * This is the least that the 
auction purchaser is entitled to in any case. He may be entitled to 
more but never less. 

1586. But the same equity may not be extended to the voluntary put- 
chaser and it was so held by the Privy Council in an appeal from 
Lucknow, in a case where the undivided uncle had sold to the purchaser 
his undivided share and interest in three villages jointly held by him 
and his nephews as members of a joint family for his own personal 
benefit without the consent of the nephews and without legal necessity. 
The nephew sued for cancellation of the sale, which the trial judge 
refused, but the other Courts in India decreed. On appeal to the 
Privy Council it was contended that the purchaser was entitled to an 
equitable charge in his favour for the consideration of Rs. 10,000 paid 
to the uncle. But the Privy Council held that since the death of the 
uncle, his share passed by survivorship to the nephew, and there was 
no pious obligation upon the latter to pay the debts of the former, 
and since the uncle was dead and could not profit by his nephew’s 
action, the purchaser had no equity which he could enforce on the 
death of his vendor. “ It might have been quite consistent with 
equitable principles to refuse to Zalim (the uncle), restitution of the 
interest which he sold, except on condition of its being made at once 
available for repayment of the price which he received. But the 
respondent (the nephew) is not affected by any equity of that kind. 
He took in his own right by survivorship and is not liable for the 
personal debts and obligations of his uncle Zalim; and it appears to 
their Lordships, that an equity, which might have been enforced 
against Zalim’s interest whilst it existed, cannot be made to affect that 
interest when it has passed to a surviving coparcener, except by 
repealing the rule of the Mitakshara law.”* 2 ** 

1587. But if in such a case the purchaser had taken time by the 
forelock and attached the uncle’s interest while he was alive, then the 
purchaser would have acquired an equity which he lost by the death 
of his transferor.* 23 * The case, again, would have been different if 
the uncle had professed to transfer for legal necessity and the purchaser 
had purchased the property after due inquiry thereinto. So again, his 
case would have been better if his transferor had been the father in 
which case the pious obligation of the son to discharge his father’s 
liability would have given the purchaser a stronger claim.* 1 * Ard 
this obligation may be availed of by the purchaser even during the father’s 
lifetime, or on his death, if the claim for its enforcement is not barred 
by time/ 2 ) 

1588. So the Privy Council set aside the father’s mortgage as wholly 
bad without exempting the father's share on the ground that there were no 
special circumstances such as tnose mentioned in Mahabir’s case where there 


(23) Deen Dyal v. Jugdeep, 3 C. 198 
(209) P. C. (a case from Gaya). 

(24) Madha Prashad v. Mehrban, j8 C. 
157 (163, 164) P. C. 

.(25) Mad ho Pershad v. Mehrban, 18 C. 


157 (163) P. C, followed in Laihman v. 
Sarnan, 39 A. 500 (505) P. C. 

(1) Sahu Ram v. Bliup Singh, 39 A. 
437 ( 444 ) P- G. 

(2) S. 150. 
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had been a representation as to necessity/*) Without such representa¬ 
tion or other equity, the purchaser under the manager’s voluntary 
conveyance cannot claim any right. Any other view would amount 
to this: “ that for every mortgage by the head of a joint family the pro¬ 
perty of the joint family could be made available t< the extent of the 
interest of the mortgagor,”**) and this would be subversive of the rule 
established in Upper India that a coparcenary property cannot be 
aliened. Of course, where the father has mortgaged* 0 or sold*?) the 
joint family property for his own antecedent debt, the son cannot com¬ 
plain, for the father has the same right of transfer as any other 
manager has in the case of necessity or benefit. 

These were, however, appeals from Allahabad wheie a coparcener 
is not conceded even the right of alienation of his interest for value. 
The result would be different in the provinces where such alienation 
is permitted, where failing necessity or benefits, the alienor’s share would 
be bound. 


143. The provisions relating to the power of the mana- 
Powers of other g er t*> contract debts and alienate or charge 
managers. the joint estate generally apply to— 

(1) A manager whether subject to the Mitakshara or the 
Dayabhag law. 

(2) The widow managing property inherited by her 
minor son. 

(3) The guardian of a minor’s estate. 

(4) The manager of a religious endowment. 

(5) The manager of the estate of a lunatic. 


Synopsis. 

(1) Powers of Manager under 

Dayabhag and Mitakshara 
Law (1589). 

(2) Position of Guardian of a 


Minor’s Estate, Manager 
of Religious Endowment 
and of the Manager of a 
Lunatic (1590). 


1589. Analogous Law.—The powers set out in Section 139 
apply to a manager both of a Mitakshara and of a Dayabhag 
family.* 8 ) They extend equally to the manager of an infant’s estate, 
whether the infant be a real or a juridical person such as an idol or a 


(4) Mahabir v. Ramyad, 12 B. L. R. 90; 
20 W. R. 192, explained in Lachman v. 
Sarnatn Singh, 39 A. 500 (504) P. C.; 
Manna Lai v. Kaku Singh, 1 P. L. T. 6 
l 1 . C„ 56 I. C. 766. 

(5) Lachman v. Sarnatn Singh, 39 A. 
500 (504) P. C. 


(6) Mahabir v. Mohesivar, 17 C. 5R4 P. 
C. 

(7) Saint Ram v II It it {> Singh, 39 A. 
437 (446) P- c. 

(8) Hanuman Pershad v. Ml. Babooee, 
6 M. 1. A. 393; Ram Nath v. Kusum 
Kumari, 4 C. L. J. 5O; Kunja Behan v. 
Nani Chand, i I. C. (C.) 526 (52y). 
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shrine/ 5 ') In each case the powers of the manager must necessarily 
vary according to the nature of the property and the incidents attach¬ 
ing to it. So again, while the manager of the Mitakshara family 
possesses the same powers as the manager of a Dayabhag family, his 
position approximates more closely to that of a trustee than in the 
case of a family governed by the Mitakshara l;iw/ 10 > 

1590. The manager of a lunatic is indistinguishable from the 
manager of a family of infant coparceners/ 11) and so is the guardian 
of a minor or the manager of a religious endowment. As the Privy 
Council observed: “The law of the Mitakshara has, however, given 
to the father in his capacity of manager and head of the family certain 
powers with reference to the joint family property. The general 
principle in regard to that matter is that he is at liberty to effect or 
to dispose of the joint property in respect of purposes denominated 
necessary purposes. The principle in regard to this is analogous to 
that of the power vested in the head of a religious endowment or ninth 
or of the guardian of an infant family. In all of these cases where 
it can be established that the estate itself, that is under administration, 
demanded, or the family mlerests justified the expenditure, then those 
entitled to the estate are bound by the transaction. But 
though the powers of the joint lamih manager and of the other managers 
are analogous, thev are not identical, as will be seen in the sequel 
where the powers of the latter are set out. That they are analogous 
arises from the fact that try whatever name they may be called they 
are managers. That their powers are not identical arises from the 
fact that while the father as manager has historically inherited much 
larger powers as a relic ol* his autocratic powers which lie wielded as 
the paterfamilias, the other manager being a coparcener and a close 
relation of the other coparceners is necessarily given a larger dis¬ 
cretion than any other manager. Put though the different mana¬ 
gers may differ in their measure of authority there is really no difference 
between them in principle and all are equally entitled to incur debts or 
to charge or alienate property which is the subject of their manage¬ 
ment for the sake of “ necessity ” or “ benefit ” as already defined. 

Onus of Proof : Presumptions. 

144. (1) In a suit against a co-parcencr to recover a debt 

incurred or to enforce an alienation of co- 
ceJuTn .°u f it. pr by f o" I )arcenai ;y property made by the manager, 
against a coparcener. the creditor or the alienee is bound to prove 
that the debt of the alienation is binding 
upon the coparcener: 

(2) In a suit by a co-parcener for the recovery of co¬ 
parcenary property sold by the manager, the co-parcener is 


(9) Doorganath v. Ramchander, 2 C. 
341 P. C.; Sheo Shanker v. Ram Shewak, 
24 G 77; Sahu Ram v. Bhup Singh, 39 
A. 437 (448) P. G; Jogi Dass v. Ganga 
Ram, 21 C. W. N. 957 P. C. 

„(I0) Balkrishna v. Muthusamy, 32 M. 


371; Annamalai v. Murugesa, 5 Bom. L. 
R. 494. 

(11) Annapurnabai v. Durgapa, (1896) 
B. P. J. 371 . 


(12) Sahu Ram v. Bhup Singh, 39 A 
437 (443) P. G 
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bound to prove that the sale is not binding on him and that 
the purchaser had notice thereof. 

(3) In a suit by a co-parcener for the recovery of pro¬ 
perty mortgaged by the manager, the moitgagee is bound 
to prove that the mortgage is binding on the co-parcener. 

Synopsis. 

(1) Mortgagee’s Suit Against (3) Effect of Absence of Jusli- 

Coparccncrs (1591). fyinq Circtruslances 

(2) Proof of Necessity 1592- (1593-1594). 

1593). (4) Proof of Pressure (1595). 

1591. Analogous Law.—This section is supported by the undernoted 
cases. (9> The authority of loth the father and the manager being 
limited as regards the alienation of joint property, the burden of 
proving that a mortgage executed bv them was within their 
power as representative of the family is necessarily on the mort- 
gagee. (l0 > The contrary has however, been laid down in cases in which 
the distinction between the father’s right and the son’s duty is over- 
looked. (,,) Even in cases in which this distinction was kept in view 
the Court gave currency to the view that the son was not hound by 
the mortgage without proof of the binding character of the debt which 
might he recovered, notwithstanding the form of the suit, out of the 
whole of the ancestral estate inclusive of the mortgaged property/ 12 * 

The question was considered by a Full P.ench of the Allahabad 
High Court, hut the Court was divided, though the majority laid the 
onus on the mortgagee/ 1 ^ In support of their view they quoted the 
following passage from a judgment of the Privy Council/'-** “Thus 
where the mortgagee himself, with whom the transaction took place, 
is setting up a charge in his favour made by one whose title to alienate 
he necessarily knew to be limited and qualified, he may he reasonably 
expected to allege and prove facts presumably better known to him 
than to the infant heir, namely, those facts which embody the representa- 

(9) Cl. (1) :—Anant Ram v. Collector, v. Midatana, 6 M. 400; Sami v. Ponnam- 

40 A. 171 (175) P. C; Banga Chandra mat, 21 M. 28; V enkataramanaya v. 
v. Jagat Kishorc, 44 C. 186 P. C. ; Narain Venkataramno, 29 M. 200 F. B., over- 
v. Political Agent, 7 Bom. L. R. 172; ruling contra in Chidambara v. Kootha- 
Soiru v. Narayanarao, 18 B. 520; Krishna perumal, 27 M. 326 P. C.; Gurusivamy y. 
v. Vasudev, 21 B. 808. But the effect of Gopalswamy, 42 M. 629; Bheknaram v. 
long possession and acquiescence is dif- Januk Singh, 2 C. 438; Luchmun v 
ferent; Murugesam v. Manickavasaha, 40 Girdur, 5 C. 855; Jamna v. Nain Sukh, 
M. 402 P. C. 9 A. 493. 

Cl. (2) :—Suraj Bunsi v. Sheo Persad, (it) Maheswar v. Kishun Singh, 34 C. 
5 C. 148 (178) P. C; Nanomi v. Madun 184; Kishun v. Tipan ib. p. 735 - 
Mohun, 13 C. 21 P. C.; Bhagabut Per- (12) Luchmun v. Giridhur, 5 C. 855 F. 
shad v. Gerja Koer, 15 C. 717 P. C.; B. Khalilul Rahman v. Gobind, 20 C. 328; 
Minokshi v. Kanaka Ramayya, r 2 M. 142 Suraj Prasad v. Golabchand, 27 C. 762. 

P. C. (13) Chandra Iho v Mata Prasad, 31 

Cl. (3): —Suraj Bunsi v. Sheo Pershad, A. 176 (198) F. B. 

S C. 148 (171) P. C. (14) Hunooman Pershad v. Mt. 

(10) Obala Kondama v. Kondasamy, Baboee, 6 M. I. A. 393 ( 4 J 9 )- 
51 I. A. 145, 1924 P. C. 56. Silaromosomi 
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tions made to him of the alleged needs of the estate and the motives 
influencing his immediate loan.” The same high tribunal in another 
case reaffirmed the same rule in the following terms: “ The mortgagoi 
was the defendant Bhup Singh. The other defendants are his sons 
and grandsons. Under the Mitakshara law they are, as members of 
a joint family, coparceners in the ownership of the property over which 
the mortgage was granted, it is well to keep the general principle applicable 
to such a situation in mind. There have been so many decisions by the 
Courts of law on the exception to the principle, that the principle itself has 
been apt to be forgotten. Under the law of the Mitakshara the joint family 
property owned, as stated, oy all members of the family as coparceners, 
cannot be the subject of a gift, sale or mortgage by one co-parcener 
except with the consent, express or implied, of all the other coparceners. 
Any deed of gift, sale or mortgage, granted by one coparcener on his 
own account or over the joint family property, is invalid; the estate 
is wholly unaffected by it and its entirety stands free of it. 

1592. The law of the Mitakshara has, however, given to the father 
in his capacity of manager and head of the family certain powers with 
reference to the joint family property. The general principle with 
regard to the matter is that he is at liberty, to effect or to dispose 
of the joint propery in respect of purposes denominated necessary pur¬ 
poses. The principle in regard to this is analogous to that of the power 
vested in the head of a religious endowment or mutt, or of the guardian 
of an infant family. In all of the cases where it can be established 
that the estate itself that is under administration demanded, or the 
family interests justified the expenditure, then those entitled to the 
estate are bound by the transaction. It is not accurate to describe 
this as either inconsistent with or an exception to the fundamental rule 
of the Mitakshara. For where estate or family necessity exists, that 
necessity rests upon the coparceners as a whole, and it is proper to 
imply a consent of all of them to that act of the one which such neces¬ 
sity has demanded.”* 155 


1593. These remarks were of course, made in an appeal from the 
United Provinces. But the underlying principle is the same in any 
view of the rights of coparceners. They arc the joint owners oi their 
estate which is managed by one of them who acts as their represent®, 
tive, and who, as such, possesses certain powers which he can exercise 
only in case of necessity. The alienee must therefore, prove that such 
necessity existed or that he was satisfied from inquiry that it did, before 
he could bind the other coparceners by an act not their own. 


1594* lhat it must be so in the case of coparceners admits of no 
doubt. But is the case of the son any different? It was so argued 
before the Privy Council who adverting to it said: “ It was argued 

that a mortgage was binding because of an obligation of religion and 
piety which is placed upon the sons and grandsons, under the Mitak¬ 
shara law, to discharge their father’s debts. If accordingly he has in¬ 
curred a debt, and the debt was not for immoral purposes, the pious 


(15) Salm Ram v. Bhuf Singh, jy A. 437 (442, 441 ) (This «h» 

law is unaffected by the case of Bn) Narain v. Mongol Bras id, 4(1 A 95 p r 
otherwise overruling it.) * ” • ^ 
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obligation resting upon the sons and grandsons to discharge this debt 
is in practice worked out by giving effect to any mortgage o*- sale 
of the family property, in which they, with the father, its manager, 
were joint owners, so as to enable the debt to be discharged.” But they 
added: “Responsibility to meet the father’s debt is one thing, and the 
validity of a mortgage over the joint estate is quite . nother thing.”* 16 ) 

This case may be taken to have now settled an old controversy about 
the burden of proof. The case under reference was one of mortgage 
by the father, but the same rule holds equally g>*id where the mort¬ 
gagor is any other manager. 

This case is in consonance with the previous decisions of the same 
Board* 17 ) in which, however, their pronouncements did not so clearly 
define the rights and powers of the coparcenary manager 

1595. Proof of Pressure.—It has already been seen that necessity 
implies pressure; but pressure may be of varying strength. And in 
order to make out a case of legal necessity it must be shewn to be 
such as justified the alienation in question Again, a pressure may be 
such as calls for a loan, but it may not be sufficient to justify a loan 
at the high interest stipulated. Initially it will suffice if the creditor 
or alienee proves the pressure impelling the transaction in question. If 
then the alienor questions its propriety on the ground of its excessive¬ 
ness it will be on the alienee to justify it.*' 8 ) 

145. In a suit by a co-parcener for the recovery of co¬ 
parcenary property sold in execution of a 
to S reco b ver C °Sro^rty decree against the manager, the co-parcener 
■old in execution of is bound to prove that the debt, sale or mort- 
decree agamitmana- gage on which the decree was passed is not 
binding on him, and that the purchaser had 
notice thereof: ' 

Provided that the purchaser (not being the judgment- 
creditor) shall not he hound to inquire into anvthing not ap¬ 
pearing in the decree or in the execution proceedings. 

Synopsis. 

(1) Suit to Set Aside Aliena- (2) Burden of Proof, Where 
tion (1596). Purchaser is in Posses¬ 

sion (1596). 


*i6) Sahu Ram v. Bhup Singh, 39 A 
437 *443. 444) P. C 
(17) Hunooman Pershad v. Mt, Ba- 
booee, 6 M. I. A. 39.3 (42T); Girdhari 
tail v. Kanto halt, 14 B. L. R. 187 P. G, 
Snraj Punsi v. Sheo Pershad, 5 C. 148 P, 


C. Mahabir v. Moheswnr. 17 C. 584 P. G, 
Madho Pershad v. Mehrban, 18 G 157 
P. G 

(18) Jag Sahu v. Radha Kishen, (1920) 
Pat. 211, 56 I. G 867. 
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1596. Analogous Law.—This section is supported by the undernoted 

cases/ 18 ) Joint property may pass out of the family by a 
voluntary or compulsory sale. Of these the Court is especially 
concerned in protecting the title of the auction purchaser, for without 
such protection no one will purchase at such sales. This was the view 
taken by the Sadar Court who said: “ The sales for the reversal of 

which the present suit is brought divide themselves into three classes: 
first, sales made by order of Court in execution of decrees; second, sales 
made privately to satisfy decrees and bonds; and third, sales made 
simply in order to raise money for some purpose or another. Freedom 
on the part of the son, as far as regards ancestral property, from the 
obligation to discharge the father’s debts under Hindu Law, can be 
successfully pleaded only by a consideration of the invalid nature of 
the debts incurred. Now we arc clearly of opinion that the plaintiff 
has been unable to show that the expenses for which those decrees 
were passed looking to the decrees themselves (and we cannot now 
look beyond these 1 ) were immoral, and such as under Hindu Law 
the son would not be liable for.”* 1 ’) The Privy Coucil applied this 
principle to a case in which the sons had sued their fathers and the 
latter’s alienees under compulsory sales for payment of the family and 
other necessary debts. They said: “ A purchaser under an execution 
is surely not bound to go back beyond the decree to ascertain whether 
the Court was right in giving the decree or. having given it, in putting 
up the property for sale under an execution upon it. It has already 
been shown that, if the decree was a proper one, the interest of the 
sons, as well as the interest of the fathers, in the property, although 
it was ancestral, were liable for the payment of the father’s debts. 
The purchaser under that execution, it appears to their Lordships, was 
not bound to go further back than to see that there was a decree 
against those two gentlemen: that the property was property liable 
to satisfy the decree if the decree had been given properly against 
them; and having inquired into that and having bona fide purchased 
the estate under the execution and bofia fide paid a valuable consider¬ 
ation for the property, the plaintiffs are not entitled to come in, and 
to set aside all that has been done under the decree and execution, and 
recover back the estate from Ihe defendant.’/ 20 ) 

1597. In a latter case this case was held to establish the two following 
propositions:— 

Firstly .—That where joint ancestral property has passed out of a 
joint family either under a conveyance executed by a father in con¬ 
sideration of an antecedent debt or under a sale in execution of a 
decree for the father’s debts, his sons by reason of their duty to pay 
their father’s debts cannot recover that property, unless they show that 
the debts were contracted for immoral purposes, and that the purchasers 
had notice that they were so contracted; and 


(18) Muddun Thakoor v. Kantoo Lai, 
14 B. L. R. 187 P. C. ; Suraj Bunsi v. 
Sheo Persad, 5 C. 148 (172, 173) P. C ; 
Bhagbul Pershad v. Mt. Girja Koer, 15 C. 

717 P. C. 

(19) Jinnuk Kishoree (Mt.) v. Raghu- 


nandan, (i86t) S. D. A. B. 213 followed 
in Girdharee Lai v. Kantoo Lull, 14 B. L. 
R 87 P. C.; Suraj Bansi v. Sheo Persad, 
5 C. 148 (r7o) P. C. 

( 20 ) Girdharee Lall v. Kantoo Lall, 14 
B. L. R. 187 ( 199 , 200 ) P. C. 
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Secondly .—That the purchasers at .in execution sale, being' stran¬ 
gers to the suit, if they have no notice that the debts were so contract¬ 
ed, are not bound to make inquiry beyond what appears on the face 
of the proceedings/ 21 * These were all cases of the son challenging his 
father's alienation. Hut the same principle would apply to the sale by 
any other manager. The only difference between the two would be 
that on the sale being found to be void if the sale was a voluntary 
one, then the transferee could not claim even his transferor’s interest/ 22 * 
This is, however, quite a different question and is the subject of another 
section. 

146. A sale of co-parcenary property in execution of a 
decree passed against the manager, which 
Sale of coparce- may be executed against the interest of a 
JrMumed°to r pL."n! co-parcener other than the manager in the 
tereat of coparcener, co-parcenary property, shall not be deemed 
to include the right, title and interest of the 
co-parcener unless that intention is proved. 


1598. Analogous Law.—This section is supported by the under¬ 
noted cases/ 2 ** It prescribes a rule of construction applicable to ambiguous 
decrees passed against the manager of a joint family, without express men¬ 
tion of the fact that it is passed against him in that capacity. Tn such case 
the rule is that a decree against the manager shall not be presumed to be a 
decree against him in his representative capacity thus entitling the decree- 
holder to seize all coparcenary property of which he was the manager. The 
question whether the decree is against the manager personally or against 
him as representing the coparcenary is a question of fact which the decree- 
holder has to prove and thus overcome the natural presumption that a 
decree against a person is presumably personal, though it may in reality 
involve the whole family. The rule is the same whether the decree be 
against the father or any other manager/ 24 * In suchcase the questions to 
consider are the nature of the debt and its binding character on the son 
and other coparcener, the interest intended to be sold and the interest 
which the purchaser had bargained and paid for. The subject will be 
found further discussed under Section 144 (3), (4). 


147. (1) A decree passed against the manager in respect 

Decrees & ainstthe a l' a t*ility incurred within the scope of 
manager * ^vhen* e n- his authority is enforceable against the other 
pa^cen^r a * ain,t co * members of the joint family, though they 
a CSRen may not have been parties to the suit; 


(21) Sura) Bunsi v. Sheo Pershad 5 
C. 148 P. C, Jamna v. Nain Sukh, 9 A. 
493 ; Chandra Deo v. Mata Prasad, 31 A. 
176. Sukhdeo v. Jha pat, (1920) Pat. 67 
( 7 i). 

(22) Dcen Dyal v. Jugdeep Narain, 
3 C. 198 ( 209 ) P. C, 


(23) Hurdey Narain v. Rooder Perkash 
10 C. 626 P. C.; Nanomi v. Modun 13 C. 
21 P. C.; Simbunaih v. Golab Singh 14 
C. 572 P. C.; Maruti v. Babaii 15 B. 87. 

(24) Nanomi v. Modun Mohun t3 C. 2T 

(36) P. c. 
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(2) But in such case the other members are not preclud¬ 
ed from contesting: the authority of the manager or the bind¬ 
ing nature of the debt; 

(3) Where a decree directs sale of the right, title and 
interest of the defendant in any property, the question whether 
the sale so made suffices to pass the entire estate of which the 
defendant was the manager or only his own interest, is one of 
construction and intention to be gathered from the proceed¬ 
ings and other circumstances of the case; 

(4) In particular and without prejudice to the generality 
of the foregoing principle, in determining this question the 
following facts are material:— 

(a) The nature of the contract, if any; 

(/;) The character of the debt; 

( c ) The capacity in which the defendant is sued: 

( d ) The intention of the Court; 

(e) The price paid by the purchaser; and 

(/) Any fact which shows what interest he intended to 
purchase. 


A decree is passed against the father A, for sale of his interest in mouza B, 
which is his family property C objects to the sale pf anything beyond A’s interest 
therein on the ground tha. the decree was obtained for A’s immoral debt Tic fails 
to prove it. The sale conveys the entirety of B 


Synopsis. 


(1) Effect of Decree Against 

Manager (1599-1602). 

(2) Right of Other Members to 

Contest Authority of 
Manager or Character of 
Debt (1603). 

(3) What Passes under an Exe¬ 

cution Sale of the Right, 


Title and Interest of 
Manager (1604) 

(4) Pleadings to be Examined 

(1605-1606). 

(5) Character of the Debt 

(1607-1608). 

(6) Mortgage Debts (1609). 

(7) Fraud of Father (1610). 


1599. Analogous Law.—This rule follows from the last which recog¬ 
nizes the manager as the accredited representative of all members of the 
joint .family in a suit, who are necessarily bound by any adjudication made 
therein and any decree passed thereon. It has now been so settled by 
the Privy Council in a case cited under the last section/ 1 2 3 ^ in which the 


(23) Jaddo Kunwar v. Sheo Shankar, 33 A. 71, affirmed O. A, Sheo Shankar v. 
Jaddo Kunwar, 36 A. 383 (386, 387) P. C, 
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manager was held to fully represent the other members and his failure to 
redeem the joint property was held to effectively destroy the right of 
redemption of the entire coparcenary. 

It is immaterial whether the manager was the f.« tier or any other 
relation.* 24 ) 

1600. Where a decree is passed against the manager in a suit to 
_ ... which the other members arc not parties, they are 

ause ^ ). entitled to show, cither in execution or in a suit of 

their own. that the decree docs not affect their interests, either because the 
manager did not represent them or that the nature of the liability was such 
as not to hind their interests This is conceded bv the Privy Council who, 
referring to a decree passed against the father, said: "Tf his debt was 
of a nature to support a sale of the entirety, he might have legally sold 
it without suit, or the creditor might legally procure a sale of it by suit. 
All that the sons can claim is that not being parties to the sale or execu¬ 
tion proceedings, they ought not to be barred from trying the fact or the 
nature of the debt in a suit of their own.’’* 25 ) Their Lordships have 
reiterated this view in several cases *’) 


1601. An auction purchaser purchases whatever right, title and 

Clauae (3) interest his judgment-debtor may possess in the. 

' !MSs ' v property at the date of attachment. He cannot set 

up the title of a bona fide purchaser for value without notice Conse¬ 
quently, where the judgment-debtor’s indeterminate interest is sold, the 
purchaser’s title will depend upon determination of the question what 
interest his judgment-debtor had which the Comt could and did sell. If, 
for instance, the decree is against the father for his separate debt not 
binding on the son, the sale would convey to the purchase’- only the father’s 
interest.* 2 ) An auction purchaser who is a stranger to the suit is not 
presumed to have notice of the character of the debt, though the case is 
different when the purchaser is the execution-creditor himself.*3) 

1602. Decree For or Against Manager.—Tf the manager may sue 
or be sued on behalf of the joint family, it follows that any decree passed 
in such suit for or against him. would bind the family which he represents. 
This was the ratio decidendi of the Privy Council decision already cited.* 4 ) 
It is immaterial whether the manager was the father or any other rela- 
.tion,* s ) provided he was the manager, and had. or was sued in, that capacity. 
This must he clear from the record. Tt cannot he assumed.* 6 ) It is stated 


(24) Jogendro v. Funindro, 14 M. I. A. 
3*>7 (. 17 *)) ; Bisses sur v. Luehmessur, 5 C. 
T. R. 477 P. C ; Narayan v Pandurang, 
5 B. 685; Gansavnnt v. Narayan. 
7 B. 467; Raw Krishna v. Vinayak, 12 
Horn L. R. 2jcj; Lai Singh v. Jag raj 

lb. 50 A. 546 (558) (A decree against 
the father presumed to he against him 
<iua manager) 

(25) Nanomi v Madun Mohan, 1.1 
21 P C. 

(1) Girdharee Loll v. Kan too ImII. 14 
B L R. 187 P. C.; Suraj Bunsi v. Sheo 
Bershad, 5 C. 148 P>. C.; Nanomi v. 
Madun Mohan, 13 C. 21 P. C.; Rhaghat 
Pershad v. Girja Koer, 15 C. 717 (723. 


724) P. ('.; Mahahir v Mohcswar, 17 
*'• 5*4 1 ’ C. 

(2) Bhikaji v. Yes7vantrav. 8 B. 489 

(3) Suraj Bansi v. Sheo Prasad, 5 C. 
148 P. C., explained in Ktiubali v Keshava, 
11 M. 64 (72, 73). 

(4) Jaddo Kumcar v Sheo Shankar, 
33 A. 71, affirmed O. A. Sheo Shankar, v. 
Jaddo Kunimr, 36 A 383 (386, 387) P. C. 

( 5 ) Jogendro v. Funindro . T4 M. I. A. 
367 (376) ; Bissessur v Luehmessur, 5 C. 
I. R. 477 P. C.; Mayaram v Jayrantrav, 
(1874) B. P. J. 41; Narayan v. Pandu- 
rang, 5 B 685; Gansavant v Narayan, 
7 B. 467; Raw Krishna v. Vinayak, 12 
Bom. L R. 219. 

(6) Panmakar v. Mahadev, 10 B. 21. 


H. C .—51 
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that it is the ordinary practice in suits filed on the original s' !e of the 
Bombay High Court by managers to join all coparceners, and it was 
said that where in such a case the manager sued alone even stating in the 
plaint that he was suing as manager on behalf of a coparcenary the minor 
coparcener would not be bound by the proceedings unless by judicial sale 
under the decree, rights had been created in innocent third parties and no 
prejudice was shown to the absent minors/ 7 ) This case was decided in 
1906, but the Code of Civil Procedure, enacted in 1908, now permits even 
partners to maintain and defend suits in the name of the firm/ 8 9 ) and since 
a Hindu family has been spoken of and regarded as a corporation, there 
seems no reason why it should not be similarly represented by the manager. 
At any rate it is now so held by the Privy Conned, though their Lordships’ 
language is necessarily guarded, but it is clear that the only case in which 
they would permit the coparceners to repudiate the authority of the manager 
would be when he had acted in fraud of their rights, or when his interest 
was adverse, or that he has not otherwise fairly represented them. But 
there is no presumption that the manager has acted as such or that having 
so acted, he has not fairly represented the family. 

1603. It is held that where the sons are not parties to the suit they 
C1 ... are entitled to have an opportunity, either by a fresh 

* u,e ' suit of the!.- own or in execution of the decree to show 

that the decree does not bind their interests. This they may do by showing 
that the claim was not such as could bind their interests/®) It has, however, 
been held that he cannot be permitted to do so in execution in which he is 
impleaded as the legal representative of his father/ 10 ) This view proceeds 
upon the ground that a party in execution cannot go behind the decree. 
But a son may show that the decree passed against his father does not war¬ 
rant seizure of his interest, which would be a question relating to execution 
without affecting the decree. The question in such a case would be as to how 
far the terms of the decree precluded the trial of such questions. So where 
the father mortgaged "his right and interest" in a certain village which 
was decreed and sold and those words were used in the sale-certificate to 
define the interest sold to the purchaser, the question arose what interest 
those words conveyed, whether that of the father alone or that 
of the entire family represented by himself and the four sons. The latter 
sued for a declaration that only the father’s interest passed, but the 
Subordinate Judge dismissed their suit holding that since two of the sons 
had consented to the mortgage it referred to the entirety of the mortgaged 
property. The High Court reversed this decree, holding that print a facie 
the father conveyed his own interest and this decision the Privy Council 
upheld on the ground that the sons were not made parties to the execution 
proceedings, adding: " If Bichuk relied on assent by the sons, he should 
have taken care to make them parties to the execution proceedings. In 
Deen Dyal’s case /”) where the expressions used by the mortgagor were 


(7) Kashinath v. Chimnaji, 30 B. 477 
(486). 

(8) Or. XXX, C. P. C. 

(9) Umed v. Goman, 20 R 38^; 

Chander v. Sham Koer, 33 C. 676; 
Umabeswara v Singaperumal, 8 M 376: 
Lai Singh v. Jagraj Singh, 50 A. 546. 


(10) THra Lai. v. Parmesliar, 21 A. 
356, following Sanyal Das v. Bismallah, 
19 A. 480, ovcrrulng contra in Lochan v. 
Sant Chandar, (1899) A. W. N. 24, 
following in Sasfrulu v. Venkata, 52 I. C. 
(M.) 614. 

p 00 Deen Dyal v. Jugdeep, 3 C. 198 
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much more favourable to the conveyance of the entirety than they are 
here, the creditor’s omission of the sons from the proceedings was made 
a material circumstance against him. And in Nanomi Babuasin’s case, < f 3) 
where the decision was in favour of the purchaser, the same circumstance 
was recognized as being material when the expressions by which the estate 
is conveyed to the purchaser arc susceptible of application cither to the 
entirety or the father’s coparcenary interest alone.”< l “) Then they added: 
“ That when a man conveys his right and interest and nothing more, he 
does not prima facie intend to convey also rights and interests presently 
vested in others, even though the law may give him the power to do so. 
Nor do they think that a purchaser who is bargaining for the entire family 
estate would be satisfied with a document purporting to convey only the 
right and interest of the father.”<*5> 

1604. Their Lordships also adverted to the fact that the creditor had 
taken no steps to bind the sons and that the price obtained appeared to be 
nearer the value of the father’s share than that of the entirety. This case is 
instructive. For it shows that the mere fact that the decree is obtained 
against the manager, would not necessarily carry with it the implication 
that it embraces the entire interest of the joint family. The question is one 
of construction and intention. (,6) So in another case where the right, title 
and interest of the judgment-debtor were sold, and his sons claimed exemp¬ 
tion of their shares, the Court examined the proceedings and found that 
since the defendant had been sued for arrears of land revenue which were 
a common liability of the family of which he was the manager, the decree 
must be taken to have intended to direct the sale of the entirety of the family 
property, which was held prima facie liable for the claim. (l7) The fact that 
the junior members of the family are no parties to the proceedings is 
material but not conclusive, since the question still remains whether they 
were not represented by their manager. (,8) 

1605. In suits by or against the manager, the first question that the 
Cl (3) Pleadin Court has to examine is the capacity in which the 

Mu#t Be Examined* manager sues or is sued. If it be found that he 
was not sued in his representative character no 
further question would arise but if on the other hand it is not certain in 
what capacity he was sued, then the Court would have to examine the 
pleadings to determine the nature of the obligation and the extent to which 
it bound the family. If it appears that the manager was sued for a trade 
debt in respect of a business carried on for the benefit of the family, then 
the latter are unquestionably liable If the debt in respect of which the 
suit was filed was the father’s debt, the fact that he was the holder 
of an impartible zemindar? would not prevent the decree from being bind¬ 
ing on the successor. So, in a case where the Zemindar had con¬ 
tracted several debts, unsecured and secured, on parts of the zemindari, 
and on the suit of a creditor the whole estate was attached after which the 
Zemindar having died, his son was brought on the record and he objected 


(13) Nattomi Babmsin v. Modutt 
Mohan, 13 C. 21 P. C. 

(14) Simbhu Nath v. Golapsinqh, 14 
C. 572 (578, 579) P. c. 

(15) lb., p. 580. 

(16) Mahabir v, Moheswpr, 17 C. 584. 


(17) Hitendra v. Rameshar, 18 C. W. 
N. 42 (49). 

(18) Daulat Ram v. Meharchand, 15 C. 
70 P. C„ Bhaqbut v. Grija, 15 C. 7*7 P- 
C. 

(19) Umbica Prasad v. Ram Sahay, 
8 C. 898 (907, 908), 
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to the sale of his interest hut the Court ordered sale and sold “ the right 
title and interest of the late Zemindar” to a stranger. On the question 
arising as to what interest passed to the purchaser, the Court held that in 
view of the debt of the father and the small pi ice paid hv the purchaser, 
what was intended to be sold was the life-interest of the father and not 
the whole interest in the zemindari/ 30 ) The fact that an execution sale 
took place under an erroneous view of the law that no more than the life- 
interest of the Zemindar could be sold, would not enlarge the interest of 
the purchaser, if it is afterwards held that it was competent to the Court 
to dispose of the entire interest/*’ 1 ) As I.ord Watson observed in another 
case of a sale in execution of a money decree: "The questions are what 
did the court intend to sell, and what did the purchaser understand that 
he bought. These arc questions of mixed law and fact, and must be 
determined according to the evidence in the particular case/ 23) In cases 
of this kind the substance and not the mere technicalities of the transac¬ 
tion should be regarded/ 3 *) 

1606. So where in execution of a mortgage decree against the father 
of a joint Mitakshara family who alone was a party to the mortgage 
decree and the execution proceedings, the son objected to the sale of the 
entire estate on the ground that the father’s debt was illegal and immoral 
and the order for sale was amended by adding the words “ right, title and 
interest ” of the judgment-debtor, which, the Court however added, was not 
intended to define what was actually sold. The son sued for a declaration 
that his interest was exempt but it was found that the father’s debts were 
for legal and necessary purposes and the Privy Council held that as the 
sale was of an indeterminate interest, the definition of which depended upon 
the character of the debts, and that as these were found to be legal, the 
interest which the purchaser took was the entire estate including the 
share of the son/ 3 *) The contrary was held in another case in which the 
son succeeded in proving that the father had contracted the debt by 
fraudulently mortgaging a certain mouza to which he was not entitled/*) 
There is no necessity to inquire into the nature of the debt if it is found 
that no more than the father’s interest was sold. Such enquiry is only 
necessary when it is doubtful as to what was sold/ 2 ) 

1607. The fact that the decree was a mere money decree and the 

Clause (4). defendant, the father against whom it was passed 

is material hut does not suffice to convey the son's 
interest in the joint property since it is not for every debt of the father that 
the son is liable. If, however, the debt is shown to he the antecendent or 
necessary debt of Ihe father, or there appears in anything from the 
record that the father was sued as head of the family, then the entire 
estate would pass on sale/*) 


(20) Pet la r hi v. Sangili, 10 M 241 
(250, 251) P. C. 

(21) Abdul Ads v. A ppovasami, 27 M. 
r.3 T (142) P. C. 

(22) Pettachi v. Sangili, to M. 341 
(248) P. C. 

(2.3) Abdul Ads v. Appavasami, 27 M. 
i.3i (142) P. G 

(24) Siripat Singh v. Tagore, 44 C. 
524 P. C. following Mahabir v. Mohesivar, 


17 G 584 P. G 

(25) Sripat Singh v. Tagore . 44 G 524 
(5.1.3) P. f Meenakshi v. Immudi, 12 M. 
142 P. C.; Coovvrji v. Dewsey, 17 B. 718. 

(r) Ram Sahai v. Kewal Singh, 9 A. 
672. 


(2) Rika Singh v. Lachman Singh, 2 A. 
fioo (R05). 

(3) Kaqal Ganpaya v. Muniappa, 12 B. 
69 r; Kunhali y. K?shav, 11 M. 64. 
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1608. But the co-parcener whose interest is put up for sale is 
entitled to show that it could not pass, either because the manager did 
not represent him or that the debt was not of such a nature as to convey 
his interest/-*) Jn the case of a money decree against the father, the 
presumption is that only the father’s interest is sold. It is all that 
passes to the auction purchaser.^) lint this presumption may be 
rebutted by special circumstances showing an intention to .;ell the entire 
interest of the family in the property/ 0 ) Where onh the father’s 
interest passes to the purchaser all that the purchaser can claim against 
a Mitakshara family is to enforce his vendors’ right t«> partition/*) 


1609. There is a distinction between a money claim against the 
M rt • e Debt father and one made to enforce the father's mort- 

or gage e . gage of the family property. A decree in the one 
case, presumably affects only ihe father’s interest; in the other case it 
relates presumbaly to the entire property mortgaged/ 4 5 6 * 8 ) But the 
question is scarcely one for presumption, being rather one of fact as to 
what the father intended to mortgage/ 9 ) 


1610. The sons are not bound by the father’s illegal or immoral 
Father’s Fraud debt. And they may show it at any stage of the 

a ers au . suit whenever their own interests are in jeopardy. 

So where the father professed to mortgage a certain zemindari in which 
he had no interest of any kind, whereupon the mortgagee sued him for 
recovery of the debt upon his personal covenant and in execution had 
his right, title and interest sold to an auction purchaser who claimed 
the son’s share on the ground that the decree was against the father, 
the Court had no difficulty in exempting the son’s claim on the ground 
that the debt was tainted with lraud and that the son’s interest therefore 
could not and did not pass/ 10 ) 


148. In a suit instituted to enforce a mortgage executed 
, . , . .. by the manager, the other members are 

Joinder of parties. J , ■ . i 

proper parties, but their nonjoinder does not 
exempt them from liability, if it appears that they were suth- 
ciently represented by the manager. 


Synopsis. 

(1) Parties to a Suit on a (2) Right of Co-parceners to 
Mortgage Executed by Join the Suit (1613- 

Manager (1611-1612). (1615). 


(4) Bhaybut Pershad v. Girja Koer, 15 
C. 777 P. C; Mahabir v. Mahesivar, 17 C. 
584 P. C.; Nanomi v. Modun Mohan, 13 
C. 21 P. Beni Parshad v. Puranchand, 
23 C. 262 (276, 277). 

(5) Alaruti v. Rabaji, 15 B. 87 
following Htirdey Narain v. Booder, 10 
C. 626 P. C, Simbunath v. Golab Singh, 
14 C. 572 P. C. 

(6) Nano mi v. Modun Mohan, 13 C. 21 

P. C.; Minakshi v. Immuddi, iz M. 142 

P C.; Mahabir v. Aloheshzoar, 17 C. 589 

P. C.; explained in Maruti v. Baboji, 15 


B. 87 (89). 

(7) Hardi Narain v. Ruder, 10 C 
O26 P. C. following Dcen Dyal v. Jugdctp, 
3 C. 198 P. C. To the same ellcct 
Collector v. llurdai, 5 C. 425; Ram Sahat 
v. Kezual Stngh, 9 A. 672. 

(8) Htirdey Narain v. Roodcr Perkash, 
10 C. 62O P. C. explained in Kunbali v. 
Keshava, 11 M. 64 (75). 

(9) Kunbali v. Keshava, 11 M. 64 

(ioj Ram Sahai v. Kozoal Singh, 9 A. 
672. 
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1611. Analogous Law. —This section is explanatory of Or. XXXIV, 

R. 1 of the Code of Civil Procedure which requires the joinder, in a 
mortgage suit, of all persons interested either in the mortgage security 

or in the right of redemption. This rule was S. 85 of the Transfer of 

Property Act, which had been Ine subject of much conflict of views 

discussed in another place.*"* But whatever conflict there may have 

been in the past, the view of the Privy Council suports this section, for 
they say: “There seems to be no doubt upon the Indian decisions 
(from which their Lordships sec no reason to dissent) that there are 
occasions, including foreclosure actions when the manager of a joint 
Hindu family so effectively represents all other members of the family 
that the family as a whole is bound.”* ,J * Their Lordships found that 
the case before them was one in which there was not the slightest 
ground for suggesting that the managers had failed to act in the interest 
of the family and this is the test. In that case the mortgagee had sued 
the mortgagor and his subsequent mortgagees who were members of 
a joint family. A decree was passed against them. But as they failed 
to redeem the prior mortgage, their interests were foreclosed, where¬ 
upon the minor members sued for redemption claiming that right 
on the ground that they should have been impleaded by the prior 
mortgagee and that his failure to implead them could not imperil their 
right. But the Privy Council rejected their claim, holding that they 
were sufficiently represented through their manager. 

1612. This case then settles the rule here stated. The manager 
has the authority to sue and be sued in respect of all transactions 
including mortgages, on behalf of the family of which he is the 
accredited representative, and all decrees obtained by or against him 
are decrees for or against the family. 

1613. At the same time, should any co-parcener desire that he 
should be impleaded in a suit, it is always open to the Court to join 
him, as direct representation is in every way preferable. 

1614. The law reports teem with cases in which the Courts have 
discussed the consequence of non-joindei of members of a joint family. 
They have now no practical value. 

1615. But the question may sometimes be whether a person sued 
or was sued as a manager or as a member of the family. This is a 
question of fact, which must be decided with reference to the nature of 
the claim and the pleadings in each case. 


(n) See 2 Gour's Law of Transfer, 
(5th Ed.), §§ 2325-2330. 


(12) Sheo Sanker v. Jadoo Kumvar, 36 
A. 383 (386, 387) P. C, followed in Guran 
Ditto v. Pokhas Ram, 8 L. 693. 



CHAPTER XI 


The Father’s Debts and Alienations. 

1616. Topical Introduction. —That the father is endowed with 
larger powers and greater discretion in the management of the coparcenary 
property is the survival of the ancient right he had as Paterfamilas, in which 
capacity, he was at one time entitled to own not only all that the family 
possessed, but even the members of his family, natnel}, his wives and 
children. “ Three persons,” says Manu, “ a wife, a son, and a slave, are 
declared by law to have, in general, no wealth exclusively their own: the 
wealth which they may earn is regularly acquired by the man to whom they 
belong.”* 1 ) But, in later years, this autocratic power was curtailed, and 
by the time the Mitakshara was composed, the son had acquired a vested 
right in his patrimony, but the father still retained some of the vestiges of 
his earlier privileges, which gave him a position of special eminence in the 
household. But all his special powers are nevertheless incidental to his 
management, and with special reference to his own issue. Indeed, as 
manager, he has no greater power than any other manager, though in point 
of practice, he is permitted a larger discretion. But as father, and even when 
he is no longer the manager, he is entitled to incur debts and make aliena¬ 
tions, by which his issue are bound; for, when it is said that the sons are 
under a pious obligation to discharge their father’s debts, the reference is 
to his personal debts, and not debts incurred as their managing representa¬ 
tive. In this respect, when the father and the manager are not the same, 
the coparceners have a dual liability—first towards their manager, and 
secondly towards their fathei. A further conflict is possible if the father 
and the manager of a joint family business are not the same. In such 
case, it is clear that the father’s power to alienate property for his own 
debt, not illegal and immoral, may be in conflict with the manager’s power 
of alienation for legal necessity or benefit. But no such conflict has yet 
arisen in practice, though it is quite conceivable. In this chapter the debts 
and alienations of the father have reference to him as the father, and not 
as the manager of a joint family. When he is also the manager, his rights 
and duties are those of any other manager, which have already been set 
out in the previous chapter. The rights which he possesses, and which are 
the subject of this chapter, are those which he still enjoys as the relics of 
his patriarchal days. 

1617. In this chapter the term “ father ” must be understood to 

include, also the grandfather and the great-grandfather, and the term “ son ” 
the grandson and the great grandson. That the son, the grandson, and the 
great-grandson are all equally liable for the acts, borrowings and alienations 
of their father, grandfather, aqd great grandfather is now settled by the 
Privy Council/ 3 ) who must be deemed to have overruled the contrary held 
in the earlier texts and cases. This will be obvious from the definition of 
“issue,? “ father” and “son” in Section 107. __ 

(1) Manu, VIII-416. Go pal Koeri, 16 C. VV. N. 383, 13 I. C. 

(2) Masitullah v. Damodar, 48 A. 518 349. 

(526, 527) P. C.; contra in Ram Deo v. 
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149. (i) Where the father is the manager, he possesses, 

as regards his borrowings and alienation the 
P owVr*to*tran**fer " al same powers as any other manager,' in 
addition to and independently of which, the 
father as such, possesses the following powers over his undivided 
son’s interest in the coparcenary property:— 

( 2 ) lie is entitled to alienate his son’s interest in the 
coparcenary property in payment of his own antecedent debt; 

( 3 ) llis undivided son is liable to pay his debt, not illegal 
or immoral, out of his coparcenary interest, which is liable to 
be seized and sold in execution of a decree passed against the 
father, to which the son may or may not have been a party; 

( 4 ) A bona fide purchaser in execution of such decree is, 
however, not bound to take notice of anything beyond what 
appears in the proceedings. 

Explanation 1 .—The terms “ antecedent debt ” and “ illegal 
and immoral debt ” with reference to the father’s debt and 
alienation mean a debt as defined in Section 136 . 

Explanation 2.—The liability of the son arises during the 
lifetime of the father and it continues after his death until the 
liability is discharged. 

Explanation 3 .—The son’s liability to pay his father’s debt 
is limited to the assets received or inherited from his father. 
His separate property is exempt from the payment of such debt. 


Synopsis. 


(1) Text ? on the Father’s 

Pozvcrs (1618-1619). 

(2) Illegal or Immoral l)eht 

(1620). 

(3) Imprudent or Improper 

Debts (1621-1624). 

(4) Liability of Sons for 

Father’s Debts (1625- 
1626). 

(5) Inherited missels (1627). 

(6) Additional Powers of Father 

Acting us Manager (1628- 
1630)'. 

(7) Antecedent Debts (1631- 

1635). 

(8) No Antecedent Debt (1636). 

(9) Father’s Illegal or Immoral 

Debts (1637). 


(10) What Is an Illegal Debt 

(1638-1642). 

(11) Debts Wholly Void (1643- 

H544). 

(12) What are Immoral Debts 

(1645-1648, 1651). 

(13) Son Not Liable (1650,1652). 

(14) Father’s Promise to Pay 

Barred Debts (1653). 

(15) Barred Debts (1654). 

(16) Father’s Suretyship (1655). 

(17) Right of Receiver in Bank¬ 

ruptcy (1656). 

(18) Avoidance of Illegal Trans¬ 

fer (1657). ' - • 

(19) Limitation (1658). 

(20) Mesne Profits : Damages 

(1659). 

(21) Costs (1659-1661). 
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(22) Liability to Indemnify (24) Non-liability sifter Separa- 

(1662). tion (1664). 

(23) Imprudent Debt Not Illegal (25) Non liability of Separate 

(1663 ). Property (1665) 

1618. Analogous Law.—This section is supported by the following 
cases, (3) and the following texts hear on the subject. They must be read 
as supplementary to those quoted under Section 135 (b) 

Manu. —“158. The man. who becomes surily foi the appearance of a debtor 
in this world, and piodnccs him not, shall pay the debt out of his own property. 

“ 159. Hut iiiuiKj due bv a surety, or i.llv promised to musicians and actresses, 
or lost at play, or due for spirituous liquors, or what remains unpaid of a fine or 
loll, the son of the surety or debtor shall not in general be obliged to pay ”(-i) 

Brihaspati.- •" 47. If the father is no loi.aer alive, the debt must be paid by 
bis rons. 

“48 The father's deb* must be paid first of all, and after that a man’s own 
debt; but a debt contracted i>> the paternal grandfather must always be paid 
before these two men. 

“49. The father’s debt, on being proved, must be paid by the sons, as if 
it weie their own; the grandfather’s debt must be paid (by his son's sons) without 
interest, but the son of grandson need not pay it at all. 

“50. When a dibt has beer, incurred for the benefit of the household by ail 
uncle, brother, son, wife, slave, pupil or dependent, it mu-t be paid by the head 
of the family.”(s) 

Vishnu. —“ He (the father) throws his debt on him (the son); and the father 
obtains immortality, if he sees the face of a living soil. 

“The father's debt must be first paid, and next a debt contracted by the man 
himself; but the debt of the paternal grandfather must be paid before either cf 
them. The sons must pay the debt of their father, when proved as ;f it were then 
own, or with interest; the son’s son must pay the debt of his grandfather, but 
without interest; and his son shall not be compelled to discharge it”('>) 

Narad. —“Wliat is left (of the father’s property), when the father’s obligations 
have been discharged, and when the father’s debts have been p.ud, shall be divided 
by the brothers, in order that the father may not continue a debtor."!?) 

“When a devotee, or a man who maintained a sacrificial fire dies without 
discharging his debt, the whole merit of his devotions, of his perpetual fire, belongs 
to his creditors.” (8) 

“ A, father must not pay the debt of bis son, but a son must pay a debt 
contracted by his father, excepting those debts which have been contracted from 
love, anger, for spirituous liquor, games or bailmenls.”(«) 


( 3 ) 67 . (i) :— Nanomi v. Modun 6 N. W. P. C. R. 329; Anoorggee v. 
Mohun 13 C. 21 P. C.; Bhagbut v. Girja Bhugobully 25 W. R. 148; Badree Lai v. 

15 C 717 P. C.; Minakshi v. Immudi 12 Kantee Lai 23 W. R. 260. 

M. 142 P. C.; Mahabir v. Moheshwar 17 Expi. 1:—S. 135 ( c ), (A). 

C. 584 P. C. Ex pi- 2'-—Brxi Narayan v. Mongol 

Cl. (2):— Brij Narain v. Mongol Prasad, 46(1, 95 P.C. 

Prasad 46 A. 95 P. C.; a fortiori in Ex pi 3:— S 150; At nil van Cheitiar 

property which he inherited from his v Sangilozira, (1 M. i P. (’.; Roop Singh 

father; Muttyan v. Sangilivira 6 M. 1 P. v. Bnldeo Singh, 2 \Y R. 258; Zaburdmt 

C. v. Vdurmun, Agra P. H. 7t 

67 (3): —Girdhari I.al v. Kantoo Lot, (4) V 1 TI 158, 159; 25'S. B. E. 282. 

14 U. L. R. 187 P. ('.; Sura) Bunsi v. Shea (5) XI-47-50; 33 S. H K 328. 329 

Pershad, 5 C 148 P C. (6) XV-45; 7 S. B. K. 65. 

Cl. (4) :— Suroj Bunsi v. Sheo Pershad (7) III-10. 

5 C. 148 P. C.; Sat Narain v. Rihari Lai (8) Narad, XlIf-32; 33 S M K 197 

6 L. 1 P. C. ; Saligram v. Lttlla Parshad ( 9 ) I-to; 33 S. 13. E. 45 . 
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«...valkya.—“ A debt evidenced by writing is binding only on three genera¬ 
tions. A pledge can be enjoyed as long as the debt is not returned ."* 1 0 

Ushanas. —"A fine or the balance of a fine, likewise a bribe or a toll or the 
balance of it arc not to be paid by the son; neither shall he discharge improper 
(Avyavharik) debts.”O*) 

1619. The section is supported by the authority of the Privy 

Council, who said: " The rights of the co-parceners in an undivided 

Hindu family governed by the law of the Mitakshara which consists 
of a father and his sons, do not differ from those of the coparceners 
in a like family, which consists of undivided brethren, except so far as 
they are affected by the peculiar obligation of paying their father’s 
debts which the Hindu Law imposes upon sons (a question to be 
hereafter considered), and the fact that the father is in all cases 
naturally, and in the case of infant sons, necessarily, the manager of 
the joint family estate.”* 13 * 

1620. Then, as to the sons’ liability to pay the father’s debts, they 
formulated the two following propositions:— 

Firstly, that where joint ancestral property has passed out of «. 
joint family, either under a conveyance executed by a father in con¬ 
sideration of an antecedent debt, or in order to raise money to pay 
off an antecedent debt, or under a sale in execution of a decree on the 
father's debt, his sons, by reason of their duty to pay their father’s 
debts, cannot recover that property unless they show that the debts 
were contracted for immoral purposes, and that the purchasers had 
notice that they were so contracted; and 

Secondly, that the purchasers at an execution sale, being strangers 
to suit, if tliey have not noticed that the debts were so contracted, are 
not bound to make inquiry be) ond what appears on the face of the 
proceedings.*’ 4 * 

1621. In another case Lord Hobhouse said: “ Destructive as t 
may be of the principle of independent coparcenary rights in the sons, 
the decisions have for some time established the principle that the 
sons cannot set up their rights against their father’s alienation for an 
antecedent debt, or against his creditor’s remedies for their debts, if 
not tainted with immorality. On this important question of the 
liability of the joint estate their Lordships think that there is now no 
conflict of authority.”*'®) 

1622. It will be observed that this section merely deals with the 
father’s power of transfer. It does not exhaust the son’s liability to 


(11) II-90 (Mandlik), 210. 

(12) Quoted in the Mitakshara, Ch. 
VI-II-48. The word "improper" is not 
a correct translation of the original 
"Avyavharik,”' which means “unusual, 
or not sanctioned by law (usage).’’ See, 
per curiam, in Durbar v. Khachar, 32 
B. 348 (3Si); Hanmant v. Ganesh, 43 B. 
612 (615); Prayag v. Kasi, 14 C. W. N. 
659, 6 I C. 258; Chhakaury v. Gatiya, 


39 C. 862; Vetikatacharyulu v. Venkata, 
44 M. 214. 

(13) Suraj Bunsi v. Sheo Persad, 5 
C. 148 (165) P. C. 

(14) lb. p. 171. 

(15) Nanomi v. Modhun Mohun, 13 
C. 21 (35) P. C.; Brij Narain v. Mongol 
Prasad, 46 A. 95 P. C. overruling contra 
in Sahu Ram v. Bhup Singh, 39 A. 437 
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pay his father’s debts which are elsewhere defined (S. 150). 'Liking the 
two sections together the son will be found liable for all debts of the 
father not immoral or illegal, whether antecedent or not and whether 
they are secured on the joint estate or unsecured. Hut this does not 
imply that the father possesses unlimited pow* r of transfer of the 
joint estate. His power of transfer is limited, as stated in ♦his section. 
Hindu Law views the father’s power of transfer of the joint family 
estate as a thing apart from the son’s pious obligation to pay his 
father’s debt. Rut the two subjects are co-related and cannot be consi¬ 
dered apart. Taking them together the son’s position may be thus 
stated:— 

(1) He must pay all debts of his father secured or unsecured, 
not illegal or immoral. 

(2) He may, therefore, have to redeem the security given b> his 
father for such debts. 

(3) Rut since the father’s right to charge the estate is more 
limited than the son’s liability to pay his father’s debts, it follows that 
the son may set aside his father’s alienation not made for legal neces¬ 
sity or for his own antecedent debt. 

(4) Rut in the last case his own liability to pay the debt may 
remain and the creditor may enforce it by attachment and sale of his 
inherited assets. 

1623. Taking this section along with those that define a coparcener’s 
liability, it will be seen that while the latter is liable only for the debts 
incurred by the manager for legal necessity or benefit, the son’s liability is 
threefold, since, while he is equally liable for necessity, he is, unlike the 
coparcener, bound by his father’s alienation of his interest for an antecedent 
debt, and further liable to pay his father’s debts, whether antecedent or 
otherwise, provided only that they are not illegal nor immoral/' 6 * This is 
in pursuance of his pious obligation to honour his father’s debts. Rut his 
own liability is not co-extensive with his father’s power of alienation which 
is limited; since he can only alienate so as to bind his son, grandson and 
great-grandson/' 7 * whether major or minor/' 8 ) if the consideration therefor 
is his own antecedent debt, or, of course, if it is otherwise supported by 
necessity. Rut if the debt or the alienation is followed up by a decree, 
then the soil’s detenccs become further narrowed. Since he can then 
escape his larger liability, only by shewing that the consideration was illegal 
or immoral. It is not sufficient for him to show' that the transaction was 
extravagant or reckless, or that the money might have been got at a cheaper 
rate of interest/'^* 

1624. It will be thus seen that with a decree the son’s larger liability 
based on his pious obligations, springs into existence. So long as there is 


(16) Kuldip Shai v. Ramliem, 3 Pat. 276; (1925) Pat. 588; Bansidhar v. 

425; Ladu Narain Singh v. Goberdhan Pandurany, (1925) N. 196; Ranjit 
4 Pat. 478; Madhu Prasad v. Neawab, Singh v. Ramman Singh, 87 I. C. 654, 

(1925) O. 185. (1925) A. 781; Sahsrt Kishen v 

(17) S. 107; Masitullah v. Damodar, 48 Kanhaga Lai, 86 I. C. 877 ; (1925) 

A. 518 P. C. O. 559 - 

(18) Tikait v. Pandit Malhjiji, 90 I. C. (19) Lai Singh v. Jagraj, 50 A. 546. 
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no decree that liability is dormant. Tt remains so even where there is 
a transfer. In this respect a decree has for the alienee a much higher 
value than a mere security or sale. Hut an execution sale in favour of 
a stranger further curtails his defence. He cannot then complain 
that the debt of the father resulting in the sale was unsupported by 
necessity/' 9 ) nor does it determine his own liability, since if the decree- 
remains unsatisfied he would be liable to satisfy it out of the assets 
inherited by him and the only defence then open to him is the illegality 
and immorality of the dtbl ( - o) (§§ 1620 - 1622 ). The fact that the 
father had contracted the debt conjointly with another member of 
the joint family does not exonerate a son’s liability which remains co¬ 
extensive with that of the father/ 2 ') The resultant benefit to him is 
spiritual not temporal. lie would then be liable to pay the debts, 
even though another (»*.(/., the daughter) inherits the residue of the 
estate after paying the debts/ 22 ) His own share is a first charge on such 
debts/ 23 ) though it does not vest in the Receiver equally with the father’s 
upon the latter’s bankruptcy/--*) since only the father’s power of alienation 
of his share vests in the Receiver/ 2 *) and is subject to the same qualification 
as when it is in the father's hands/’) 

1625. On this question two views are possible, first that Hindu Law 
limits the father’s power of alienation with reference to the nature of the 
debt and not with reference to the nature ot the estate; and secondly that 
no man can be deemed to convey more than he has himself got; and thal 
the son’s coparcenary interest being distinct from his own estate, a sale of 
the father’s estate cannot be presumed to convey his son’s interest unless 
there is something to shew that it has that cltect. The first rule w as stated 
by Knight liruce, L. as follows: “The freedom of the son from the 
obligation to discharge the father’s debt has respect to the nature of the 
debt, and not to the nature of the estate, whether ancestral or acquired by 
the creator of the debt.” In another case Sir - Jiarnes Leacock, C. J., cited 
this passage and added: "'lhat is an authority to show that ancestral 
property which descends to a son under the Mitakshara law is not exempt¬ 
ed from liability to pay his father's debts, and it being the pious duty of 
the son to pay his father's debts, the ancestral property, in which the son, 
as the son of his father acquires an interest by birth, is liable to the father's 
debts.” (3) “ Freedom on the part of the son as far as regards ancestral 

property from the obligation to discharge the father’s debts under Hindu 
Law can be successfully pleaded only by a consideration of the invalid 


(19) Gajadhar v. J adapt, 47 A 122, 
Lai Singh v. Jagraj, 50 A. 54(1. 

(20) Maharji v. Raghoman, 89 I. C. 
(O.) 47O; Ram Gulam Singh v. Nand 
Kishore, 4 Rat. 460. 

(21) Sourendra Mohan v. I lari Rrasad, 
529 A. 418, (1925) 1 ’. C. 280. 

(22) MaShav Rao v. Amleabai, 85 I. C. 

193. (19^5) 3 - 125. 

(23) De Sousa v, Woman Rao, 27 
Horn. I.. R. 1451. 

(24) Sat Narain v. Behari Lai, 6 P. 1 
( 23 ) P. C., overruling O. A. Behari 


Lai v. Sat Narain 3 L. 329 F. 13 ; 
Narusimulu v. Basara, 47 M. L. J. 749; 
(1925) M. 249- 

_ (25) Stripad v. Basappa, 49 B. 785; 
Gopalakri Shuappa v. Gopalan, 51 M. 342. 

(1) Allahabad Bank v. B hag wan Das, 

48 A. 343; Seetharama v. Official Receiver, 

49 M. 849; Gopalkrishnayya v. Gopalan, 
51 M. 34-2. 

(2) IIanooman Rcrshad v. Babaocc, 6 
M I. A. 393 (421). 

( 3 ) Girdhari Lai v. Kantoo Lai, 14 3. 
L. R. 187 (196, 197) P. C. 
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nature of the debts incurred.”*-*) This case has been since followed ir 
numerous cases/*) 

1626. Son's Liability Limited.— It is now settled that the son’s 

liability to pay his father’s debt is limited to the estate inherited by him from 
his father or to his succeeding to the joint estate in which he and his 
father were coparceners. ft is however immaterial whether the 
estate inherited from his father was the latter’s ancestral or self- 
acquired property. As observed by the Privy Council: “ The freedom 

of the son from the obligation to discharge the father’s debt has 
respect not to the nature of the estate, whether ancestral or acquired, 
by the creator of the debt.”* 6 ) Consequently, unless he can show 
that the debt for which he is made liable was incurred by the father 
for illegal or immoral purposes, he cannot escape liability from pay¬ 
ment to the extent of the joint property he has received bv survivor¬ 
ship, or of any other property which he may have inherited from his 
father. 

The same liability and to the same extent extends to the grandson 
and the great-grandson, who are both comprised in the term “ issue ” 
lieforc defined. 

1627. Inherited Assets. —The inherited assets in the hands of the 
son, which is the measure of the latter’s liability, mean all the joint 
property including the son’s interest therein*?) and not merely the 
father’s interest or his separate or self-acquired property. 

1628. Father’s Additional Powers. —The liability of one person 

Clause (21 to P a y debt of another may be legal, or 

au,e it may be moral or religious. Tn the primitive 

age when the divorce of law from religion had not taken place, 

religious obligation was indistinguishable from legal obligation, 
with the result that the son’s obligation to pay his father’s 

debt was absolute and independent of any assets of the father 
received by him by inheritance. This qualification was, however, 
taken as implied in determining his obligation by all the Courts,* 8 ) 

(4) Jgnnuk Kishori v. Raghunandan, v. Mata Prasad, 31 A. i 76 F. B. ; Baijnath 
(1861) TJ. S. D. A. 213, died in Girdhari v. Gokul Rai, 45 A 718, dissenting from 
Lai v Kantoo Ltd. T4 It I. R 167 (108) Sukhdeo \. Jhapl, 54 l C (Pat.) 946, 

P. C. in which the statement of law was held 

(<>) Luchmi Dai Koori v Aswan Singh, to he too wide. 

2 C. 213; Bheeknamin Singh v. Jantik (6) ffuiiooman Per shad v. Aft 

Singh, 2 C 438; Liu liman Das v Girt- Bahooec, 6 MI. A 303 (421). 

dhiir Cliou'dhry, 5 C 8<>s F B.; (7 ) Pon nap pa v Pappurayyangar, 4 

Goburdhan Lai v Singessur DuH 7 (‘ 52, M r; Shea Prashad v. Jung Bahadur, 9 
Nonomi Bahuasin v. Modhun Moliun, 13 C*. 189; the same rule applies to imparti- 

C. 21 P. C ; Hhaqhut Pershad v Girja hie estates, the heir being liable to pay 

Koe, is (’. 717 P. C ; Beni Parshad v. the previous holder’s debts; Muttayan v 

Pit ran Chand, 23 C. 262; A mar Chandra Sangili, T.R. 0 I A. 12R, reversing 3 M. 

Kundu v. Sebak Chand Chowdhury. 34 C f>7o; Sivagiri v. Tirurengada, 7 M. 339. 

642 F. B ; Ponnappa Pillai v. Pappu- (8) Ponnappa v. Pappuravvanqar, 4 
vayyangar, 4 M. 1 F. B. ; Sivasankara M. 9 (21, 45); Rayappa v. Ali Sahib, 2 

Mudali v. Parvati Anni, 4 M. 96 F. B. ; M, FT C. K 336; Karuppan v Verixal, 4 

Muttayan v. Zamindar of Shivagiri, 6 M M H. C. R. 1 ; Jamoonah v. Muhben, 

1 P. C. ;• R am as am y v. IJlaganatha, 22 M. Montr. 227; Aqa Ilajee v. Jagget, 

49 F. B.; Trimbak Balkrishna v. Narayan Montr 272; Dyamonee v Brindabuti. 

Datnodar, 8 B. 481; Chamaili Kuar v. (1856) S. T). A. B. 071 Kunhya v. 

Ram Prasad, 2 A. 267; Radha Kishen Bukhtawar, r S D. A. N. W. P. 4; 

Man v. Bachhaman, 3 A. ti8 ; Jamna v. Unnopoorna v Gunga, 2 W. R. 296. 

Nain Sukh, O. A. 493 . Chandradeo Singh 
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except in Bombay, where the obligation was literally enforced,till 
it was similarly limited by an Act passed in 1866. (, °) The course of 
decisions in all the Courts has since been uniform,* 1 ') except that in 
Bombay it appears to be still maintained that the creditor is entitled 
to obtain a decree against the son, without reference to the assets, 
though if the son had inherited no assets, the decree cannot be 
executed against him.*'-’' Tn other words, the want of assets is .a 
good defence to recovery, but not to a decree. ^ But if the son is only 
liable if he has assets, no decree seems justifiable without proof of 
assets. 

1629. The father as manager possesses all the powers of any other 
manager, added to which he possesses, as father, an additional power 
of transferring the estate for his own debt. As Chandavarkar, J. 
said: “Under Hindu Law a father has the right to sell or mort¬ 
gage ancestral property including the interests therein of his sons, in 
satisfaction of his antecedent debts, provided those debts were not 
contracted for immoral or illegal purposes. This right to dispose of 
the ancestral property so as to include and affect the shares of the 
sons arises, according to Hindu Law, in virtue of the pious obligation 
of the sons to pay the debts of the father, which were not illegal or 
immoral. In other words, whep the fajther alienates the property, he 
exercises the power of alienation which the sons would have exercised 
in discharge of their pious duty which they owed to him; he is virtually 
alienating the property on their behalf in discharge of their duty in 
accordance with power given to him by Hindu Law.”*'J) This is the 
prevailing view and has been expressed(‘-i) or implied* 1 *) in several cases, 
including those decided by the Privy Council,* ,6) though, in some cases, 
it has been held that the son had the right to set aside the father’s alienation 
made for a debt, not illegal or immoral, and th.at, in such a case, the decree 
cannot be made conditional upon his paying up the amount of the debt.* 1 ?) 

1630. In one case it appears to have been assumed that the power of 
alienation is personal to the father. There the uncle, as manager had aliena¬ 
ted certain property in which his nephew had a share in consideration of his 
father’s death, the nephew objected, and the Court upheld his objection 


(9) Pranbullubh v. Deocristian, (1824) 
B. S. R. 4; Hurbojee v. Hurgobind 
Bellasis, 76; Narasimharav v. Ambati, 
2 B. H. C. R. 64. 

(10) Hindus’ Liability for Ancestor’s 
Debts Act (Bom. Act VII of 1866 ). 

(ri) Sakharam v. Govind, 10 B. H. C. 
R 361; Udaram v. Ram, 11 B. H R 
76; Keyal Bhagvan v. Ganpali, 8 B. 
220; Girdhar Lai v. Shiv, ib., p ,’,oq. 

(12) Bapuji v Utnedbhai, 8 B. H. C. 
R. (A. C.) 245; Lallu v. Tribhuvan, 13 

B. 653. 

(13) Subraya v. Nagappa, 38 B. 264: 
Koer Hasmat Rai v. Sunder Das, 11 C. 
396; Bisivanath v. Jagdip Narain, 40 

C. 342 ( 353 ). 

(14) Chandra Deo v. Mala Prasad , 31 
A. 176 F. B.; Anantoo v. Ram Prasad, 
46 A. 295; Bhim Singh v. Ram Singh, 


ib, 301. Mathura v. Rajkumar, (1921) 
Pat. 245 F. B.; Armugham v. Muthu, 
42 M. 7x1 F. B., distinguishing Sahu 
Ram v. Bhup Singh, 39 A. 437 P. C.; 
Pur shot lam v. Sheo S hanker, 6 1 . C. 
(A) 163; Dharjit v . Stria, 9 I C. 

(A.) 484. 

.(iS) Bissonath v. Bindesri, 40 C. 342; 
Bidya Prasad v. Bhup Narain, 42 C. 342. 

(16) Brij Narain v. Mangal Prasad, 
46 A. 95 P. C, overruling contra in 
Saha Ram v. Bhup Singh. 39 A. 437 
and the cases decided upon its authority. 

(17) Srinivasa v. Kuppuswami, 44 M. 
801; Badarn v. Madho Ram, 2 L. 338; 
Daya Ram v. Har Charan, 82 I. C. 678, 
dissenting from contra in Amir Malik 
v KahanChand, 73 I. C. (L.) 818; Koer 
Hasmat Rat y Sander Das, 11 C. 396. 
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holding that there was nothing in the principles laid down by their Lord- 
ships of the Privy Council in the case above quoted^ 1 ?) to warrant the 
view that an uncle acting as manager of a joint family is entitled to 
sell the share of his nephew in the joint family pr iperty in order to dis¬ 
charge a debt incurred by his own father, even though the said father 
be also the grandfather of the nephew whose property is alienated/ 18 ) It 
is submitted that in that case the nephew’s interest would be rightly 
sold by the manager. Since it was his pious obligation to pay the debt, 
and the sale was only a mode of discharge of his liability which as 
manager he was entitled to do. In this view it has been held that on 
the insolvency of a Hindu father the official assignee i.iuld sell the 
joint ancestral estate of the insolvent and his sons, to pay the debts of 
the insolvent not tainted with illegality 01 immorality/ 1 ®) 

1631. Antecedent Debt.—As previously observed/") “ antecedent 
debt ” is a relative term, and possesses a special virtue in connection with 
the father’s alienation of ancestral joint property. To make such alienation 
binding on the son, law requires that it is good if it is supported by legal 
necessity or benefit or is made in consideration of a debt “ antecedent ” 
to it. This rules oat the “ antecedent ” payment of the price, or any 
antecedent obligation not amounting to a “ debt.” And it equally rules out 
a previous debt when it is paid as a part of the bargain of transfer. 
Under Hindu Law the payment of one’s debt is a religious obligation 
necessary to ensure a peaceful hereafter. Consequently, if there is a debt 
it permits it to be repaid by the alienation of even ancestral property, 
including' the son’s share therein. Tf the debt was “antecedent” it is 
immaterial that it was neither pressing nor even due, since pressure is not 
a pre-requisite of “ antecedence,” though it is proof of necessity, nor is 
the fact that the debt might have been otherwise paid even relevant to 
the question of antecedence. 

1632. The liability of the son to pay the father’s antecedent debt 
is both declared by the texts and enforced by the authorities. It is a 
liability peculiar to those relations but does not extend to collateral rela¬ 
tions, such as nephews and grand-nephews/ 2 *) And the question is, what 
is an antecedent debt. At one time that term was understood at least in 
four senses, as meaning (i) a debt merely anterior to the father’s security 
though not necessarily independent of it/ 23 ) (it) a debt anterior merely to the 
suit in which it was sought to be recovered/^) (Hi) a debt due to some one 


(17) Brit Narain v. Mangal Prasad, 
46 A. 95 P. C. 

(18) Ramesivra v. Kalpu Rai, 46 A. 264 
(265). 

(19) Baluswami (In re), 47 M. 87; 
Varadarajan v. Srinivasa Rao, (1924) 

M. 792. 

(20) S. 135 (c), Comm. 

(21) Mathura v. Rai Kumar, (1921) 
Pat. 245, 62 I. C. 132 F. B. 

(22) Manbahalal v. Gopal, (1901) A.W. 

N. 57; Debt Dat ▼. Jadu Rai, 24 A. 459; 
Babu Singh v. Bihari Lai, 30 A. 156; 
Ram Dayal v. Ajudhia, 28 A. 328; Chin- 

'<tyya v. Perumal, 13 M. 51; Sami 


Ayyangar v. Ponnammal, 21 M. 28; Chi- 
thambara v. Koothaperumal, 27 M. 326 
followed in Sheopol Singh v. Basant 
Singh, 12 O. C. 248, overruled in Venka- 
tramanaya v. Venkatramana, 29 M. 200 
F. B. 

(23) Luchmun v. Giridhur, 5 C. 855 F. 
B. (First question referred to the F. B.) ; 
Hanuman v. Daulat, 10 C. 528; Khalilal 
Rahman v. Gobind Pershad, 20 C. 328; 
Surfa Prasad v. Gulabchand, 27 C. 762; 
Maheswar v. Kishun Singh, 34 C. 184; 
K if hen Prasad v. Tipan Pershad 34 C. 
735 (747) ; Jagannath v. Tulsi Das, (1898) 
P. R. 72. 
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other than the transferee* 2 -*) and (iv) lastly, as a debt which was both ante¬ 
rior to and independent of the father’s security sought to be enforced.* 2 ®) 

1633. The last view has now received the imprimatur of the Privy 
Council. Antecedent debt must then mean not only a debt which was incur¬ 
red prior to the security sought to be enforced but which must also be quite 
apart from and independent of it It may be secured or unsecured.* 1 ) 
Tf, for instance, the father borrows Us. 100 to day and executes a bond 
therefor six months later, the question of its antecedency would depend 
upon the intention. Tf the father borrowed the sum agreeing to give 
the creditor a bond therefor six months later, the bond so given would 
not be for an antecedent debt because the two form part of the same 
transaction. If, on the other hand, the father borrowed the money as 
a parol debt, promising to pay it six months later and on his failure to 
pay it then, he gave him the bond as a security, then it would be a 
bond given for an antecedent debt. F.ven a mere renewal of a debt may 
make the latter antecedent, specially where the renewal is a fresh contract, 
or is upon fresh terms.* 2 ) 

1634. Of course, a bond may be partially for an antecedent debt 
and partially for a debt presently advanced. In that case the son’s 
liability will be limited to the extent of the debt which is antecedent, or 
is supported by legal necessity, or benefit. 

1635. An antecedent debt must of course be itself not tainted with 
illegality or immorality* 1 * If A borrows money from B for an illegal 
purpose and he then borrows from C to pay off R, the fact that C has 
lent money to A to discharge his antecedent debt is not sufficient to 
validate his claim lie must further show cither that lie had made 
enquiry and was satisfied that the antecedent debt was legal or that it 
was in fact so.*-*) A debt may be antecedent though it may bear an 
excessive rate of interest or might have been recklessly or imprudently 


(24) Ilarpal v. Haralal, 22 O. C. 16; 50 
1 G 795! i*> Pandurang \ Bhagwan Das, 
44 B. 341 (345), it was contended that 
such debt must tie the prior debt of the 
transferee himself but llu- contention was 
of course overruled; Dam man v. Ram 
Gopal, 21 O. C. 200; 47 T. C. 987; Kesho 
Dutt v. Ram Sundar, 22 O. C 25; 50 T. 
C. 880; Guru Sahai v. Girdhari Lai. 22 
O. C. 84; 52 I. C. 75; Ram Dei v Suraj 
Baksh, 23 O. C 204; 60 I. G 177; Pudai 
Ram v. Baijnath, 23 O. C 264; Ram 
Saran v. Manual Singh, 23 O C. 327; 60 

I. C. 219; Bagat Ali v. Flasari, 6 O. L 

J. 297 .’ 52 I C 108; Chandika v. Widow, 
6 O. L. J. 381; 52 I. G 449. 

(25) Jamna v. Nain Sukh, 0 \. 493; 
Badri Ptasad v. Madanlal, 15 A. 75 F. B. 
(in Which however the term was not 
defined); Manhahal Rai v Gopal, (190c) 
A. W. N. 57; Ram Dayal v. Ajudhia, 28 
A. 328; Chandra Deo Singh v. Mata 
Prasad, 31 A: 176 F. B. approved in 
Sahu Ram v. Bhup Singh, 39 A. 437 
(449) P. C.; Lachman Prasad v. Sarmm 


Singh, 39 A. 500 P. C.; overruled in 
Brij Narain v. Mangal Prasad, 46 A. 95 
P. C.; Sami Ayyauqar v. Ponnammal, 2t 
\r. 28, Hiraram v. Udharam, 9 N. L. R. 
74; 19 I. C. 861. 

(1) Brij Narain v. Mangal Prasad, 46 
A. 95 P- C.; Lai Bahadur v. Ambika 
n rasad, 47 A. 795 P. C; Ananlu v. Ram 
Prasad, ib, 295; Gauri Shankar v. Sheo- 
nandan, ih., 384; Chandu Lai v. Mukandi, 
87 I. C. 40, (1925) T. 503; Surcndra Nath 
v. Brindavan, (1925) C. 545; Chotu Ram 
v. Naravan, 90 I. G (N.) 210; Aivadh 
Ram v. Mahbub Khan, (1924) O. 255. 

(2) Ram Rakha Singh v. Ganga 
Prasad, 49 A. 123 F. B.; Babu Lai v. 
Kashmiro, 93 I. G (A.) io37, contra in 
Babu Ram v. Mahadeo Ram, 98 I. G (A.) 
1012, (1927) A. 127. 

(3) Madan Gopal v S'o/i Prasad, 39 
A. 485; S'It co Prasad v. Balwant Singh, 98 
I. G (A.) 1023, (1927) A. 150. 

(4) Baran Deo v. Rupnarain, n I. C. 
<* 54 . 
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incurred. The defences open to a coparcener are not available 
to the son. His liability is as large as the father’s powers are great. 
The only qualification upon his power is that the debt must not be 
tainted with illegality or immorality/®) 

1636. No Antecedent Debt.—In order that debt might be antecedent 
there must be a debt paid and not merely promised. The father mortgaged 
the family property, to redeem which he agreed t<* sell it, and a sale deed was 
drawn up, whereupon one i)alip Smgh sued for pre-emption and obtained 
a decree for Rs. 13 , 000 , which was paid to the father which lie appropriated 
to Ins own use. He had during the pendency of the pre-ei lption suit other¬ 
wise redeemed the mortgage. The sons sued to set aside ihe sale to the 
pre-emptor Dalip Singh as neilhct made for an antecedent debt nor support¬ 
ed by legal necessity. On appeal to the Privy Council it was argued that 
the sum of Rs. 13 /XJ 0 paid to the father to p.tv off the mortgage 
constituted an antecedent debt and that tlu fact that the father had not 
used it for that purjs.se was immaterial, to which their Lordships replied 
that “ if the present contention i« acceded to, it would mean that a contract 
:or loan which never was completed, to pay off a previous debt otherwise 
discharged, would become an ‘ antecedent debt.’ The contention is on the 
face of it absurd."* 5 6 * 

1637. Father’s Illegal or Immoral Debts.—The son is not liable to 
pay off bis father’s debts inclined for illegal or immoral puiposes. Con¬ 
sequently, where the father’s transfer lias Icon made for a consideration 
tainted with illegality or immorality* 7 8 * the son is entitled to impugn it 
on that ground, and in that case the alienee may forfeit his property 
unless he is able to protect his alienation by appealing to some equity ir. 
his favour. 

Hut since the right of the son to impeach his father’s unwarranted 
alienation rests on the ground that he was a coparcener on that date 
and that the father could not convey away his coparcenary interest 
for a consideration not binding upon him, it follows that such a plea is 
not open to a son not born/'** or at least begotten * q) at the date of 
that transfer (Section 152 ;. 


(5) Hansidhar v. Panda rang, (1925) 
N 196. 

(()) Jawahir Singh v Vdai Parkash, 48 
A. 152 P. C. 

(7) Slieo Dayal v. Jagannath, 8 A. L. 
J 992; Pokhpal Singh v. Chludu Sinyli, 
9 A L. J 653; Kanhaiyalal v. Niranjan, 
47 A 351; Brij Narain v. Mangal Prasad, 
4 f > A. 95 I\ C.; Jokliarmal v I'.knath, 
M B. 343- 

(8) Raja Rain v. l.uchmun, 8 W. R. 
16; Bholanath v. Kartick, 34 (’. 372; 
flasarimal v. Abani Nath, 17 L. J 38 
(48) ; Pasulbhoy v. Sadanund, 5 Bom L. 
R. O78; Sitaram v. Varihar, 12 Bom. L. 
R. 910; Naro v. Paragowda, 19 Bom. I. 
R 59 (75) ; Cliattarpal Singh v. Natha, 3 
A. L. J. 38; Chuttan Lai v. Kalin, 33 A. 
283; Stiraj Prasad v. Makhan Lai, 44 A. 
382; Partab Singh v. Bohra, 45, 49 (52) ; 
Mohesh v. Goswanii Banwari Lai, 18 


O. C 162; 31 I C. 717; V ekeyamtan v 
Agnisicarian, 4 M. 11 . R 307; Saha - 
patlii v Somasundaram, 16 M. 76; Chinnu 
\ Kaltmurthi, 35 M. 47 F. B.; 
Souudara v. Sarvana, 30 M. L. J. 592, 
31 I. C. 794; Gancsli v. Tulja, 26 M.L.J. 
460, 24 I. C. 696; Sardar Singh v. A jit 
Singh, 2 C. P L. R 141; Moti v. Kanlya, 
5 N. 181 (188) ; Narayan v. Dhudahai, 21 
N. L. R 33, U9-25) N. 209; contra 111 
I’ulsln Ram v Balm, 33 A. 654; Blmp 
Knincur v. Balbir Sahai, 44 A 190; 
Partab Singh v. Bapra, 45 A 49. 

(9) Deonarain v Gain/a Singh, 37 A 
162; Sabapathi v. Soma, 16 M. 76; Fen- 
kata v. Gat ham, 27 M. L. J. 580; Dicarka 
Das v. Krishna. 2 L. 114: 61 I. C. 628; 
Sobbaram v. Makdu, 12 C. P. L. R. 63, 
contra in Goura v. Chummmt, (1864) W. 
R. 340; Bhup Kimwar v. Ballier Sahai, 
44 A. 190. 


H. C .-52 
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1638. Where, however, the son was in existence at the date of the 
debt, he is entitled to repudiate it if he can shew that it was incurred for 
a purpose which Hindu Law regards as “ illegal or immoral.” This term 
has already been defined in Section 135 (b), where its general import will 
be found set out. It is proposed to examine it here in further detail. 

1639. Tt has already been seen that, in the eye of Hindu Law, the 
father, his son, the grandson, and the great-grandson are all really one 
juristic entity, with father as the head, whose acts bind them all. That 
is the general rule, the exception being that the sons are not bound by his 
acts which are Avyvharik , (, °) of which some idea may be gleaned from 
the following texts:— 

Manu. —“ Money due by a surety, or idly promised, or lost at play, or due for 
spirituous liquor, or what remains unpaid of a fine and a tax or duly, the son (of the 
patty owing it) shall not be obliged to pay.”(”) 

Brihaspati. —“51. Sons shall not be made to pay (a debt incurred by their I'athei) 
f-jr spnituous liquor, for losses at play, for idle gifts, for promises made under the 
influence of love or wrath, or for suretyship, nor the balance of a fine or toll 
(liquidated in part by their father) ”(*-’) 

Ushanas.—“A fine or the balance of a fine, likewise a bribe or a toll or the 
balance of it arc not to be paid by the sou, neither shall he dischatge a debt which 
is not lawful— A-<yavharik ( ) ”('3) 

Gautam. —“Money due bv a suiety for a commercial debt, a fee due to the 
patents of a bride, debts contracted for spirituous liquor or for gambling and a fine 
shall not involve the sons of the dcbtor."( , 4> 

164(h Tt will be thus seen that the textual authorities instance nine 
main heads of debts which the son need not pay. They are:— 

(1) Helds due for spirituous liquor;<'S) 

(2) Debts due for lust; 

(3) Debts due for gambling; 

(4) Unpaid finc»; 

(5) Unpaid tolls; 

(6) Useless gifts; or promises without consideration, or made under 

the influence of lust or wrath; 

(7) Suretyship debts; 

(8) Commercial debts; 

(9) Avyavharik debts. 

Of these the first three w'ould still be regarded as “ immoral,” while 
the fourth and fifth are non-obligatory on the son because “ they are ready 
money payments, for which credit w r ill have been given at the risk of him 
by whom they ought to have been received/* 6 ) while the sixth would not 


(10) Avyavhank ; lit. “Not 

usual” “Not customary”; Hcinmant v. 
Ganesh, 43 B 612 (624). 

(11) Manu, VIII-159; 2«j S. B. E 282 

(12) Brihaspati, XI-51; 33 S. B. E. 
329 - 

(13) Cited in the Mitakshara, Bk. II, 
§ 47, cited in Chhakauri v. Ganga Prasad, 


39 C. 862 (867); Khagindra v. Nanak 
Chand, (1909) P. R. No. 24, i 1. C. y. 
(14) XII-41. 

C IS) Son not liable —Khagindra v. 
Nanak Chand, (1909) P. R. No. 24; : I. 
C. 13. 


(16) 1 Strange’s Hindu Law, Ch. VIII, 
P. 167. 
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constitute even an enforceable contract against the father. The seventh and 
eighth clauses are now largely inoperative, since the son’s liability to pay 
for his father’s suretyship except for appearance and honesty is now 
established, while he is equally liable to pay his father’s trade debts. Trade 
appears to have been despised in the olden days and the classical writers' 
therefore reprobated trade debts, but their prohibition is now obsolete/ 1 ^’ 
There remain the Avn-harix debts which have been loosely rendered as 
“ illegal or immoral debts,”<‘7) but which only rough 1\ convey the sense 
implied in that term. The word has been variously translated as “ unusual,” 
“unlawful,” and “illegal and immoral,” the last phrase being commonly 
used by the text writers to describe the debts which the sou is not liabD 
to pay. The word “ Avyvharik ” is a loose expression and merely means 
what is not lawful, usual or customary, oi which, according to Cnlebrooke, 
is repugnant to good morals. The illustrations given ate in themselves 
diffuse, ruid they are, of course, not exhaustive. This has led to divergence 
of views reflected in the judicial decisions to be presently examined. 

1641. '1 he conflict in cases is due to the various meanings ascribed 
to the word “ Avyvhari Accoiding to the Calcutta High Court, it means 
no more than a debt which is not law ful, usual or customary/ 18 ) liven 
if it did so, its obscurity is scarcely relieved since w r hat is usual or customary 
in one locality or community may not be so elsewhere. In agreeing w r ilh 
this view, the Madras Court detines the term to mean “ a debt which i;> 
not supportable as valid by legal arguments, and on which no right could 
be established by the creditor in a Court of Justice,” 11 "' 1 but this is not the 
sense in which it was defined in Calcutta. Both the Courts, however, reject 
its narrow interpretation accepted in Bombay, where, while admitting the 
meaning of the word, the Court laid down the narrow rule, that the son 
was not liable for a debt which the father ought not, ' as a decent and 
respectable man ” to have incurred ( - 0) This view has not found favour 
with the same (jl) and other Courts and is obviously too narrow even when 
taken in conjunction with llrihaspati’s illusliations. 

1642. The subject for discussion may be classified as under:— 

(1) Debts which by reason of their illegality or immorality neither 
bind the father nor the son (§ 1643). 

(2) Those, which, though illegal and immoral, still bind the father 
but not the son (§§ 1644, 1650-1655). 

(3) Those, which, though illegal or immoral, still bind both the fathei 
and the son (§§ 1645-1649, 1655-1664). 

1643. Debts which are so illegal or immoral as to bind neither 

the father nor the son must be those which fall 
Debt* Wholly un <ler the ban of S. 23 of the Contract Act. A; 
Vo,d * such, they, create no legal obligation of any kind. 


(K>) Achitlramayya v. Ralnajee, 49 
M. 211. 

(17) In Achutaramayya v. Ralnajee, 
49 M. 211, it is said that this phrase was 
coined by the Privy Council in (1874) 
Girdhari Lai v. Kantoo Lai, 14 13 . L. R. 
187 (197) P. C.; blit reference to that 
case docs not support that view. 

(18) Chhakanri v. Ganga, 39 C. 862 
(868), followed in Venugopala v. 
Ramanadhan, 37 M. 458 (460); Guru- 


sarn v. Mohan Lai, 4 L 93 ; Rainakrisliiia 
v. Narayan, 40 13 . 126 (130); llanmant v. 
Ganesh, 43 B. 612. 

(19) Venugopala v. Ramanadhan, 37 M. 
458 (460). 

(20) Durbar v. Khachar, 32 B. 348. 

(21) Ramakrishna v. Narayan, 40 B. 
126 (130), dissenting from Durbar v. 
Khachar, 32 B. 348; Ilanpiant v. Ganesh. 
43 B. 612. 
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and fall into the domain of the general law of contracts. Such is an agree¬ 
ment to pay monthly allowance to the parents for giving their daughter in 
marriage/- 2 *) or money advanced to assist the borrower in visiting brothels 
and bringing in prostitutes/*- 2 ) or for gambling/-"*) drinking***) or stifling a 
prosecution for a non-compoundable offence/-’ 5 ) giving a bribe/*) say, to a 
widow on condition that she would make no adoption/-) or that she would 
adopt the payer’s nominee/*) An agreement in the nature of a marriage 
brokage is illegal; consequently, an agreement between A and 15, that IVs 
daughter shall marry A’s son, and that if she fails to do so, R shall pay 
a sum of Rs. 5,000 to A, is illegal, being opposed to public policy/-*) These 
cases, by no means exhaustive, are cited here merely to shew that in cases 
in which the object or consideration is illegal or immoral, the transaction 
itself becomes a nudum pucuun, or destitute of any legal value, and neither 
party is entitled to enforce the agreement. The subject will be found dis¬ 
cussed in greater detail elsewhere/ 5 ) 

1644. Leaving aside such debts and alienations, there remain those 
in which the father’s liability is personal and such as need not be shared by 
the son. Such is the money borrowed to pay a fine* 6 ) or a decree obtained 
against him' for a purely criminal act, c tj, theft and misappropriation*?) or 
for malicious prosecution/ 8 ) It is said that where a Hindu father becomes 
liable for money taken by him and misappropriated under circumstances 
which constitute the taking itself a criminal offence, it is not recoverable from 
the son/ 9 ) But, between Ibis and a mere dishonest misappropriation of 
money there is a dividing line, since the Courts have held the son liable for 
the father’s misappropriation in his character as agent/ 10 ) or as trustee of a 
public charity/**) A misappropriation of money, whether dishonest, and so 
criminal, or merely wrongful, always implies a civil liability to make good 
the amount misappropriated. There is nothing illegal or immoral in dis¬ 
charging this obligation, even though the act may also amount to a crime, 
in which case the only question is whether-the payment made or promised 
was in discharge of the civil liability or amounted to the compounding of 
an uncompoundable offence. If the former, the son is liable, if the latter, 


(21) Baldeo v. Jumna, 23 A. 495. 

(22) Raj indr a v. Abdul Hakim, 39 I. 
C. (C) 767. 

(23) Subbaraya v Dcvandra, 7 M. 301; 
Ramalinqa v. Mulhu, 29 l C. (M.) 573. 

(24) Kliaqindra v Naimk Chand, 
(1909) P. R. No. 24, x I. C. 13. 

(25) Dal Sukhram v. De Breton, 28 B. 
3 a 6 . 

(1) Attar Singh v. Haktt, 24 I C. (L ) 
692. 

(2) Jagannadha v Kuttja, 49 I. C (M ) 


929. 

(3) Sita Ram v. Harihar, 12 Bom. L. 
R. 910. 

(4) Devarayan v. Multuraman, 3 7 M. 
303 ; Vcnka v. Lakshmi, 32 M. 184 F. B.; 
Vaithyanalham v. Gangaraju, 17 M. g; 
Pitambar v. Jagjiran, 13 B. 131-n; Baldeo 
v. Jamna, 23 A. 495; Mg Slnve v. Mg Po, 
(1918) 2 U. B. R. 119, 50 T. C. 551. 


(5) (lour’s Law of Transfer, (5th lid.), 

§§ 273-294- 

(6) Sauumier v Narayanan, 35 M. L. 
J C61; sub no in in Garuda v. Narella, 48 
I C. 740. 

(7) Parcman v. Bhallti, 24 A. 672; 
Maliabir v Basudev, 6 A. 234. Niddha 
Lai v. Collector, 14 A. L. J. 610, 25 I. C. 
209 , Sahhaddi Lai v. Govind Singlt, 46 A. 
617; Jagannath v. Jugal Kishore , 48 A. 
9 (10, 11) ; Pare man Pass v Bhattu, 24 C 
672 (674) ; Chhakauri v. Ganqa, 3 g C. 
862; Uanmant v. Gancsh, 43 B. 612 (615, 
616). 

(8) Sunder Lai v. Raghunandan, 3 
Pat. 250 (2S4). 

(9) McDowell v. Raqava, 27 M. M. 71 ; 
Jagannath v. Jugal Kishore, 48 A. g. 

(10) Venkatacharyulu v. Mohana, 44 
M. 214. 

(xi) Garuda v. Narella, 35 M. L. T. 
661, 48 I. C. 740. 
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there is no legal liability at all, as the transaction is illegal.<«» The fact 
that the father’s misappropriation is criminal only shews lliat it is a mis¬ 
appropriation of a serious nature; but that fact aggravates the father’s 
liability but it is no ground for exoneration of the son. 

1615. A debt is neither dlegal nor immoral, because the father 
subsequently misappropriated it. Such was the case of the Patwari 
who, being authorised to make colb'clions for the plaintiff, received 
certain sums which he failed to bring into account He mortgaged 
his family lands to the plaintiff. On his death his sens pleaded their 
non-liabihly on the ground tint their father had misappropriated the 
money. But the Court upheld the plaintiff’s suit for the money hold¬ 
ing that the plaintiff had taler, security for the Patwau’s debt, which 
was a debt when he received the money, and his subsequent misap¬ 
propriation of it could not exonerate the sons, though they would be 
exempt if the taking itself v ere a criminal offence/ 12 ’ But in this 
case the Patwari would have been convicted under S. 403 of the 
Indian Penal Code. As Tindall, C. J, observed: “ We have no doubt that 
in all offences which involve damages to an injured parti for which he may 
maintain an action, it is competent for him, notwithstanding they are. also 
of a public nature, to compromise or settle his private damage m any way 
he may think fit.” (, 3) “A threat to prosecute does not necessarily vitiat: 
a subsequent agreement l»v the debtor to give security for a debt which he 
justly owes to his creditor,provided that in consideration of such 
security he does not agree to stitle a prosecution. 

1646. Jn all ofkmev relating to property the act has i 
dual aspect If it involves the deprivation of one's propertv, 
there is nothing wrong in obtaining its restitution or com¬ 
pensation in lieu thereof; the only proviso being that if the act amounts 
equally to the commission of a uon-conipoundable offence, then, while the 
owner is entitled to his reparation, he must not at the same tune compound 
the offence. In this view the Court held the son liable on a promissory 
note passed by the father on his failure to account for the money entrusted 
to him as servant, (,5 > agent/ 10 ) or manager/' 7 ) or which lie received as 
trustee of another person/* 8 ) or of a public charity. The Courts are now 
agreed that the soil is bound to discharge his father’s liability for misappro¬ 
priation or breach of trust/"') and for damages caused by his wrongful 


(11) Jaikumar v. Gunn Nath, 28 A 
718 

(12) Ramcslnoar v. Durga, 90 T. C. 954, 
(1926) Pat. 14, following (hakouri v 
Giwga Prosad, 39 C. 862; to the same 
effect, Jaqannath v. Juqul Kislioic. 23 A. 
L. J. 882, 89 I. C 492, (1926) A 89; 
Gancsh Prasad v. Jot Singh, 87 I. C. 
1017, (1925) O. 719. 

(13) Kcir v. Lreman, L. R. o Q. B 371 
(39-3). 72 R. R. 398; cited in Jaikumar v. 
Gnuri Nath, 28 A. 718 (721). 

,(14) Plow v. Sadie, 10 Q B D 572; 
KctsoiVji v. Ihtriiran, 11 B 566; Jai- 
kit mar v. Gauri Nath, 28 A. 718 (721) 

(15) Jaikumar v. Gaurinath, 28 A. 718; 
Ifanmant v. Ganesh, 43 B. 612. 

(16) Nidha v. Collector, 14 A. L. J. 


(no, 35 I C 209 - 

(17) Gurdaru Das v. Mohan Lai, 4 L. 
93. 

(18) Ilanmant v. Gancsh, 43 B. 612. 

(19) Chhakauri v. Ganga, 39 C. 862; 
Krishna v. Rad ha, 16 I. C. (C.) 410: 
Peary l.al v. ( handi Charon. 1 t C. \V N 
163 (169); Hanmant v. Gancsh, 43 B 
612; Natsayyan v Ponnusaini, 16 M. 99; 
Kancmar v. Krishna, 31 M 161; Guru- 
mi than v /hide.tally, 31 M- 472; Venn- 
nol'ala v Ramanadlian, 37 M 458, 4 I C . 
1090; Atedai v. Vecrabudia, 10 M- L. J 
7=19; llamimant v. Sonadh/ni. (1919) 4 
Pat. I.. J. ('S3: Gursaru v Mohan Lai 
4 L 0?; Kartar Singh \ llarjimal, (1879) 
P R'728; Jagannalh v. Jugal Kvhore, 
48 A. 9. 
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act/ J °) This was denied in some cases/-') which have been distinguished 
on the ground that in them the father’s misappropriation was from th; 
first a criminal offence/*-’) It is suggested that the determining factors 
in such cases are the nature and degree of the crime, which must depend 
upon the particular facts of each case/ J3 ) If the element of criminality 
and its degree are such as render the act first anti foremost criminal, the 1 
the liability being essentially immoral, the son would be exempt from it. 

1647. It would seem that the presence of dishonesty is not incom¬ 
patible with the son’s liability. It was so held in a case in which a decree 
had been obtained against the father for misappropriation, the Court 
observing: “No doubt this was a dishonest transaction on defendant’s 
father’s part, but the dishonesty is not of such a nature as absolves de¬ 
fendants from their pious obligation to discharge their father’s debts. 
Much has been said in the course of the argument as to the peculiar notions 
of Hindus as to what would amount to immorality or illegality in the 
origin of a debl, and allusion has been made to the exceptions to the rule of 
the pious obligation recognized by the commentators in the case of such 
liabilities as a toll or a fine. Without discussing the origin of these excep¬ 
tions or the exact meaning that the words ‘ immoral ’ and ‘ illegal ’ bore 
to the minds of commentators on the Hindu Law, it seems to us that there 
can be no question that debts of the nature of those found by the decree 
against defendant's father to be justly due by him to plaintiff, arc not of 
an immoral or illegal nature, upon any reasonable view of the meaning of 
those words as used in the rule of Hindu Law under consideration. That 
rule, as we understand it, is that sons are under a pious obligation to 
discharge the just debts of their father, because otherwise he would be 
liable to be punished in a future state for non-discharge of these debts. 
Upon any intelligible principles of morality, a debt due by the father by 
reason of his having retained for himself money which he was bound to pay 
to another would be a debt of the most sacred obligation, and for the 11011 - 
discharge of which punishment in a future' state might be expected to be 
indicted, if in any. The son is not bound to do anything to relieve his father 
from the consequences of his own vicious indulgences, but he is surely 
bound to do that which his father himself would do, were it possible, vie., 
to restore to those law-full) entitled the money he has unlawfully re¬ 
tained.” 

But there are degrees ot dishonest) as there are degrees in crime, and 
the trend of modern cases would seem to incline to the view that while the 
son will escape his liability for the father’s crime he cannot escape it if it 
fell short of it, and was. sav, a mere tort, or an actionable wrong^) 
(§ 1664). 

1648. But while the son is not liable for the father’s criminal act 
he is liable for his release from conviction, as in that case another principle 
comes into play/') it was held in a case in which one Sheo Jagat commit- 


(20) Chakkauri v Ganya, 39 C 862. 

(21) Parcman v. Iihattu, 24 672; 

Mahabir v. liasdeo, 6 A. 2J4; AfcDoxvcll 
v. Rayava, 27 B. 71. 

(22) Chakkauri v. Ganya, 39 C. 862 
(871, 872). 

(23) Jayanmth v. Jugal Kishare, 48 A. 
9 (10). 


(24) Nalasayyan v. Ponnusami, 16 M 
99 (104), followed in Gttrsarn v Mohan- 
hil, 4 1. 93. 

(25) Chakkauri v. Ganya, 39 C\ 862; 
contra in Deoba v. Jiabia, 23 N. L. R. 
134, 103 I C. 809, (1927) N. 337 (but 

pious obligation overlooked) 

(0 S. 113 («). 
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te<1 dacoity of the plaintiff’s property at the time of the mutiny. Such 
offenders were then liable to the sentence of death, or at least a long term 
of imprisonment, but Government permitted wrong-doers to permit restitu¬ 
tion and thus escape trial and punishment. For this purpose Sheo Jagat sold 
his zemimlari, subject to a previous mortgage, to iV plaintiff tin K.s. 2,()00 
in satisfaction of his claim. The plaintiff sued to redeem the morlgag.:, 
to which the three sons of Sheo Jagat w^re made parties. They challenged 
the plaintiff’s sale as illegal and immoral, but the Court upheld it, hold¬ 
ing that it was perfectly lawful for the father to sell his ancestral pro¬ 
perty to effect his release horn prison <-■»> This case is indistinguishable 
from those in which law permits the compounding of an offence by the 
payment of compensation for the causing of civ ; l injury as distinct for 
the commission of crime for which the offender and the offender alone 
is liable. 


1649. lint these cases lie on the borderland between crimes and 
delicts upon which there is room for a difference, of opinion. And so it 
has been held that where the father is clearly guilty of emba/zle- 
menl*^) or forfeits a bond for keeping the peace, or for his good 
behaviour* 1 ) the son is not bound to discharge his father’s obligation 
(§ 1444 ). 


1650. As such, the son has been held not liable on a decree for 

damages, being the price of grain stolen by the 
father,*-’> or where the father hail misappropriated 
under circumstances which constituted the taking itself a criminal offence.** 1 ) 
Such was the case of the father, who, as agent of a Zamindar, committed 
criminal breach of trust in respect of ceilain monies belonging to his 
employer, for which lie was convicted and sentenced to two years’ imprison¬ 
ment. His employer also sued him and obtained a decree in execution 
of which his occupancy’ land held at fixed rates of rent was sold, whereupon 
his two minor sons sued to ucover two-thirds of the holding on the ground 
that the debt did not bind them. It was held that as the father had been 
convicted of the offence, and the embezzlement was initially a crime, the 
debt must be deemed to be tainted with such illegality or immorality as did 
not hind the issue. The same vitw prevailed where the father had forfeited 
his bond for keeping the peace, or for his good behaviour,*'’ a fortiori 
where he had to pay a fine* 5 ) which, at any rate, is not a “ debt” and so 
irrecoverable from the son. The intention, m such cases, is a matter of 
substance, mid therefore, the first motive, as showing the intention, must be 
principally regarded. 

1651. A debt may be immoral according to the old ideas, and yet 

. | it may not be immoral so as to be irrecoverable. 

mmora Debt*. Q ne v'uch plea was overruled in a case in which the 

plaintiff had lent money to the uncle and nephew, being two members of 


(.24) Ihdeep Singh v. .Vrtv Ki\hoon, 4 
N. W. P. H. (A R. 83, following Lai li¬ 
man Koer v. Madarce T.all, (1850) 5 S. 
I). A. N. VV. P. 3j 7 ; Beni Ram v. Man 
Singh, 34 A. 4 (7) ; earlier cases held to 
he no longer good law, but their prin¬ 
ciple was followed. 

(25) Mahahir v. Hasudco. 0 A 234. 

(1) Uiralal v. Chandrabalt, 13 C. \V. 


N. 0. 1 T. C IS 3 - 

(2) Pareman Bass v Bliallu, 24 C. 672 
(674) 

(3) . 1 /, Powell v. Rayava. 2 7 M- 7 i 

”t4> Ifiialal v Chandrabalt, 13 C\ W. N. 
9. 1 T. F. J53- 

(5) Nlmnee v llurceram, r Borr 90 

(101). 
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a joint family, for the lattf’s marriage, being the cost he had to pay for 
his bride which the Shastric law denounces as illegal, and the marriage 
so brought about as the .Isuv marriage which il disapproves. It was 
pleaded for the defendants that the plaintiff had lent money for an illegal 
object and that therefore it could not be sued for. I Jut the Court held 
that the Asur form of marriage, though disapproved, was not illegal, and 
was in fact quite customary, and that therefore the loan could not he 
repudiated as made for an illegal purpose. It may he a reprehensible 
conduct on the part of a Government servant to trade in contravention 
of the Government Servants’ Conduct Rules, hut the son cannot repudiate 
his father’s trade debts on that account, since such contravention amounts 
to no more than a breach of duty and is neither illegal nor immoral. 
Such is the father’s conduct in wrongfully cutting down certain trees and 
demolishing a house/*) closing up a channel*' 1 ) or otherwise meddling with 
another’s property/ 7 8 9 10 ) So, the son was held liable to repay moms borrow¬ 
ed by the father for subsidising wrestling matches, as distinct from betting 
on them/") or for the prosecution of the abductor of his wife/'-’) 

The term “immoral,” when used in connexion with the father’s debt, 
then implies common immorality and not that of the textual or artificial 
kind. Even then the debt must be clearly connected with it. 

1652. It is, of course, obvious that the father ma\ borrow money 
for debauchery from , J, and then borrow more monet from /> to pay oil ,1. 
Here B's debt cannot be repudiated by the son as immoral because 
it was advanced to satisfy an antecedent debt. Mut in such a case 
it will still be a question vhtlhcr the debt was an “antecedent debt ’ 
within the meaning of law', which the son is under the legal duty to 
repay. Reserving this question for future consideration, the question 
of immorality must be considered in the light of lirihaspati’s texts 
already cited. According to him if the father incurs debt for drink or 
debauchery or reckless display or for any improper purpose, it is 
immoral. “Neither sins nor the expiation of them are hereditary.” (I *) 
In order to be immoial, a debt must promote immorality. Any loan 
made to an immoral man does not become immoral. And regard must 
be had to the character of the loan. In one case a somewhat novel 
contention was made that the son was not liable to pay for the cloth 
purchased by the father who was a habitual drunkard. It was pointed 
out that there was no connexion between the two and the son could 
not evade his liability on the ground of his father’s general im¬ 
morality/ 1 -*) 


1653. It has been already slated that the copai ceners are not 
hound to pay a debt acknowledged by the 


Father’* Promise 
to Pay Barred Debt. 


manager after it is barred by time. It is, how¬ 
ever, said, that though this is the rule, the fact 
that the soil is under a pious obligation to pay his father’s debt renders 
him liable to pay his barred debts if duly revived by an acknowledge 


(7) Ram Krishna \. Nam van, \o 11 . 126 
( 129 ). 

(8) Chaudrika v. Narain, 46 A. 617. 

(9) Child kauri v Ganna. 39 (,'. 862 

(10) Gursarn Das v. Mohan Lai, 4 T. 
93; Matadin v. Maharai, 12 O. L. J. 3 j, 
85 I. C. 950. (192S) O. 325- 

(n) /at Ram v. Shankar, 9 f. C. (O ) 


406 

(12) Anokh Sinrjh \. Sapuran , (1923) 
1. 66a 

(13) Nhancc v 11 urecram, 1 Ilor. 84 
(90). 

(14) Hurnarain v. Antr Simjh, (1872) 
P K. 44; Sri Narain v. Rtn/huhans Rat, 
17 C. \Y. N. 124 I’. C ; 17 1. C. 729. 
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ment. It is conceded that without an acknowledgment the son would 
not be under any obligation to pay his fathers barred debtd's) Hut a 
barred debt is a good foundation for a written promise to pav signed 
by the party liable to be charged therewi'h (I ' The question then 
arises whether, if the father makes such promise, the son is bound to 
pay the debt? That he is, is now held m several cases, in one 0 - 7 ) of whici 
the Court observed: “ The fuel that the the d-bt a as barred h\ the Act of 
Limitation did not affect the existence of the debt and there Was nothing 
illegal or immoral in the action of the fathei promising to pay it. 
The new' note operated as a renewal of the obligation, h was a 
good debt and the son is bound to pay it from im assets of lus 
father,” (, * ) and a forli.-ri, the father ma\ alienate* joint uropert' 
therefor. 0 '*) In another case the same v>'w was justified on the ground 
that Hindu Law did not iccogni/e am rub- as to tin extinction of claims 
by the cfllux of tune, 1 -'''’ to which ma\ he added that Hindu Law regards 
the father, the son, the grandson and the great grandson as i single entity, 
and strictlv speaking, a piomise In one is a piomise b) the oilier, but 
the fiction of this rule has oi com sc* ns limits 


1654. The question whether the pious obligation of the son to pay 
Barred Debts. j 1 ’ s lather’s debt extend* even to the debt after 

it lias become barred In time, is now decided In 
the consensus of authorities in the affirmative, the view of the Courts 
being that since Hindu Law contains no rule of limitation, but, on the 
other hand, provides for the payment of debt from generation to genera 
lion until it is fully discharged, and since the statute of limitation 
merely bars the remedy of the creditor but does not extinguish the 
debt, the son's liability is unaffected by am rule of law personal or 
statutory. Consequently. while the creditor cannot resort to the coer¬ 
cive process of law to realize his debt after it is time-barred, it does 
not put an end to the son s moral obligation to pa> the debt if lie 
minded Such payment, though optional, is nonc-the-lc-ss morally obli¬ 
gators and, as such, it affords a good ground for contribution from 
others equally liable for it/-° As will be seen in the sequel, the same 
rule extends to the widow who, with the son, is equally under a pious 
obligation to discharge her husband's debt—if necessary, bv alienation 
of her inherited properly, so as to bind the reversioncr.<" > So far as 
regards the soil, it has been held that he is liable to pav a debt acknow¬ 
ledged or renewed by the father even after it bad become barred by 


(15) Subramaiiia v Gopala, 33 M. 308, 
Srinivasa v. Municipal C annul, 22 M 
242; Haro v. Karaganda, .41 li .147; 
Clntnavis v. Nathu-Saa, 20 N L K 106 

(16) Ss. 25 (3) anil 60, Contract Act. 
Subramaiiia v. Gopala, 33 M 308 (309). 

(17) Narayanasami v. Samidas, 0 M. 
298. 

(18) Narayanasami v. Samidas, 6 M. 
293: Ramkishan v Chhcdi Rai, 44 A 628; 
Ganri Shankar v. Shconandun, 40 A 384, 
Gajadliar v. J ayaniiath, 46 A. 775 F. II. 
(overruling contra in Indar Stnyh \ 

S arju Sinyh, 8 A. L. J. 1099, II I. C. 
737; Dalib Sinoh \ Kiindan Lai. 35 A. 
207); Shib Nath v Alliance Rank. 
0915) P. R. No. 3, 25 I. C. 480; liar 


Hart Haksh \. Bharat, 1(1 O C. 485, 20 
I C 590; .Si tin Iht.v v Jay at Pal, 86 I 
l'. (O ) O93 contra Pen Naiayan v Call 
llari, 20 O C. 1, 38 I. C. 821. 

(19) Gajadliar \ Jayannath, .46 A. 77=; 
F. 11 

(20) Ham Ki.shaa Chhcdi Rai, 44 A. 
628 

(21) Per \\ cslropj), C J, in Iiluila v. 

Parblnt, 2 It 67 (73): Gmadliar v 

Jayannath. 46 A. 775 F It 80 I C 684 
(689) (overruling < antra in Indar Sinyh 
\ Sarin Sinyh, 8 A T.. J 1090; n I t . 
737: Daltp Si inth v Kundiin I at, 35 A 
.07) ; Shankar v Shconandan, 46 A 38.4 

(388). 

(22) S 317 (s) 
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time ( - M >; and he is equally liable on his renewal of a debt incurred when 
he was a minor/ 2 -') 

The limitation applicable to a suit against the son depends upon the 
nature of the claim laid. Such a claim may be instituted, (i) against the 
son as a number of the joint family, or (ii) by reason of his pious obliga¬ 
tion, or ( iii ) because he is the heir and legal representative of the father. Tn 
the first case, if the suit is on a mortgage executed by the father and the 
suit is to enforce the moitgage then the limitation would be as pre¬ 
scribed by Article 1/2 and the starting point of limitation would be 

the accrual of tlv* cause of action Hut if the suit be not on the mort¬ 

gage, and if it is not binding on the son because the debt secured was 
neither antecedent nor supported by family necessity or benefit, then 
the Courts hold the suit against him as still maintainable on the ground 
of his pious obligation to discharge his father’s debt, and in that case 
it has been held, that as legards limitation, the suit would be subject 
to Article 12l)/-*»> from the date when the debt became payable. 

1655. Tint the Courts are not agreed on the subject of the son's 
A Father's Surety- liability to pay for his father’s suretyship. The 

•hip. question cannot be answered in a general way 

without reference to the nature of the security given by the father, 
which though variously classed by other Smritikars, is thus classified 
In Brihaspati into four heads: (») for pacing the debts of another; 
(«) for delivery of the dehtoi’s effects; (iii) for appearance; ( iv) for 
honesty/-*®) The son is expressly declared liable for the first two<° 
and the only question is whether he is equally liable for the other two. 
The texts on the subject cannot all be reconciled, and the Bombay 
High Court holds the son actually bound also in respect of the latter two 
kinds of security, on the ground that, being an antecedent debt of the 
father, the son is prima facie bound, unless the soil can shew it to be illegal 
or immoral/*’) But if hi* shows this, he will be exonerated from all 
liability without reference to the fact whether the surety is of the 
former or of the latter kind. In a latter case in which the son’s liabi¬ 
lity to discharge his father’s liability as a surety was reaffirmed, it is 
held to extend no further to his grandson unless the grandfather had 
in becoming a surety received some consideration for it/’) But it is 
submitted, that there is n<> distinction in principle between the liability 
of the son and that of the grandson, and the other Courts do not dis¬ 
criminate between the two/-*) In one case, the father had cxe- 

(21) See cases supra v Gant/a Ram, 2.} B. 454 (456); 

(22) Randan lhbi \ Srcc Narayan, Moolchand v. Krishna, Bellasis, 54. 

1 r C \V. N. 135; Karam Chand v (2) Tukaram Bhat v. Ganya Ram, 23 
Basant Knar <1911) P R No 31, 11 I B 454 (459, 460). 

C. 321 ; Ram Rattan v. Basant Rai, 2 I- (3) Narayau v. Venkalacharya, 28 B. 
263 (268, 260). 408 (41O 

(23) Bripiandan v Bidya, 42 ( 1068 (4) Maharaja of Benares v. Ram- 

(1002) F. B. kumar, 26 A. 611; Sitaramaiya v. Vcnka- 

(24) Sttrja Prasad \ Golab Chand, 27 tramanna, 11 M. 373; Chetti Knlam v. 

C. 762 Chetti Kulam, 28 M. 377; Rayhunath v. 

(25) See tests collected 111 Matullik’s Natesa, 17 M L. J. 283; K ante swarm a v. 

H I.., 107, 108. Venkata, 38 M. 1120; Rasik Lai v. 

(1) Brihaspati, IX-40, 41; Gaulam, Singcswar, 35 C. 843; Go/'at Rao v. 

T1-41 ; Yadna\alkya, lf-55; Vyas, riled 111 Bcrar Manufacturing Co , I N. L. R. 173; 

Virtnitroday, I-100, i>. 2; Tukaram Bhat Bhagwan Das v. Salig Ram, (1886) 

P. R. 60. 
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cuted a surely bond stipulating that the mortgagee could .cali/.e his 
claim from his land, if he failed to realize it from the land of the debtor 
mortgaged to him. It was found that this bond was lccklessly given 
without any necessity or beneiit, and though it was one reason given 
for dismissing the claim, the other and more -abstantial reason was 
that the creditor’s reined} had become barred bv timed 0 

1656. Right of Receiver in Bankruptcy. —The epics:u-n whether 
on the father’s insolvency, his son’s coparcenary inivest vests in the 
assignee or receiver with his own interest depends on the definition of 
"property” in S. 2(c) of the l’resid -nc\ Towns Tnsolvv ic\ Act, 1909, 
which, in the absence of a coi responding definition m tlie Pro¬ 

vincial Insolvency Act, t7 > was held to extend equal!} to cases under 
it. The definition of "property” is pressed to "include am pro¬ 
perty over which, or the profits of which, any person has disposing 
power which he may exercise for his own benefit '’( 8 > It was held/ 9 * 
though reluctantly, in some cases and, following the SI arc Decisis, 
that the term was sufficiently wide, prura Juite to cmbiacc the 

Mitakshara son’s coparcenary interest in the joint family, though it w\ts 
at the same tune conceded that it was open to the son to 

show that his share was exempt by reason of the character of the 
father’s debts. It is submitted that the principle of Stare Decisis 

should not stand in the way of a correct interpretation of the defi¬ 
nition which docs not prinui facie include the son's coparcenary share 
over which the father cannot be said to possess an unqualified dis¬ 
posing power, without which the sou’s property is not his own. It 
has since been so held In the I’rivv Council. 00 The Indian Courts 
have, moreover, held 0 -’* that since the father possesses the right to 
dispose of his son’s interest in ancestral immoveable property for 
the payment of his own debts not contracted for illegal and 
immoral purposes, a vesting order made whether under the Presidency 
or the Provincial Insolvency Act 00 would suffice to vest that 
right in the Receiver, who would become possessed of the 

father’s right to alien the ancestral property even though the 
father should afterwards die, since the right once vested in 
the Receiver could not be divested from him and vested in the son by 
right of survivorship In the legal aspect of the matter the natural 
existence of the insolvent is foi the purpose of dealing with his estate, 
artificially continued in the Receiver who can after the insolvent’s death, 
deal with the estate as he could have done with it were 


(5; Iliralal v. Chandrabali, 13 C. \\ 
N 9; 19 I. C. 153 

(6) III of I9d>. 

(7) y of 19.20. 

(8) The same words occur in S. 60 of 
the Code of Civil Procedure, S. 26b 
(XIV of 1882), now S. 60 (V of 
1908) which have been similarly inter¬ 
preted, Jayabhai v b'ljbliukliandas, 11 
S 37, following Nanomi Habuasin \. 
Madhun Mohan, 13 C. 21 P. C.; hut 
contra in Iiarde Narain v. Undo Ler¬ 
kas It, 10 C. O2G P. C. Numia v. Chidar- 
boymaa, 26 M. 214. 


(9) Fikirihand v. Motichand, 7 B 
438: Sardannal v Aramayal, 21 B 205; 
Rnngayya v. Thanikachalla, 19 M 71C 
followed in Birltari Lai \ Sat Narain, 3 
L. 329 F B 

(10) Bihari Lai \ Sat A araui. 3 I.. 
329 (342) F B. 

(11) Sat Narain v Bilim 1 Lai (> 1. I 
(25) P. ( , overruling () A. Bihari Lai 
v Sat Narain, 3 L. 3.9 F. B 

(12) Official Assignee \ A tin. 4O.Nl 54; 
Sellamuleer Serial. 4 7 -M 57 h BI 
Sat Narain v Srckishen, 74 376 (387), 

(13) S. 28 (2), Act V of 1920. 
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the insolvent still alive/ 1 -* 1 The same principle would, of course, equally 
apply to a managing member, other than the father, b.il in that case the 
character of the debt must be such as to be recoverable from the joint 
famil}'/"* 1 

1657. Avoidance of Illegal Transfer. —The son being entitled to set 
aside his father’s illegal or immoral transfer, a question arises whether he is 
entitled to avoid the transfer as a whole or only to the extent of his own 
interest therein. In llengal, l’ehar, the United Provinces and the Punjab, 
where coparcenary interest is inalienable even for value without the consent 
of the other coparceners, the father’s alienation must stand or fall as a whole. 
If it is illegal or immoral it must be wholly set aside not excepting even 
the father’s interest, since such interest was incapable of alienation/ 1 j) 
Where, however, such interest is alienable for value, as it is in Madras, 
Bombav and the Central Provinces, the transfer would, in such cases, take 
effect to the extent of the father's interest. (,7) I wen elsewhere the Court 
may refuse to disturb the alienee’s possession if it has been acquiesced in by 
the'son/ 181 

The right of the son or of a coparcener to avoid an alienation passes 
to his own alienee, so that he becomes entitled to the remedies open 
to his ^lienor. A sale purporting to be made for an antecedent debt may 
be set aside at the instance of the son on proof that the debt was not 
antecedent. In that case the son, it is said, is not liable to refund the price 
paid b> the pirvliaxer since it cannot be rcgardeifas a debt of the father until 
the sales have been set aside/ 19 * Even if so, there is nothing to preclude 
the Court from making it a term of the decree/ J "* Indeed, if the Court is 
entitled to take all things into consideration before cancelling an alienation, 
it has to sec what equities the alienee is entitled to,- -refund of his money, 
cost of improvements or the like. It has to see whether the plaintiff has 
not by lus long M.-Kiion/ ■'> latches, acquiescence or the like disabled 
himself from contesting the alienation/-- 1 An alienation onl\ partially 
supported by antecedent debt may be set aside or upheld in accordance with 
the principle of t-ecuon 1/1. Where the alienation is set aside, the plaintiff 
becomes ordinarily entitled to mesne profits at least from the date of the 
suit, since the institution of the suit is a repudiation of the sale :<-’•** of course, 
there is no question of mesne profits where the alienation is set aside on 
the son’s paying a portion of the price held binding on him, since the alienee’s 
possession cannot then he held to he wrongful/- - ** 


(14) Fakirchand v. Matiihand, 7 B 448 
(443, 444) ; Bazhin Das v. Chicnc, 44 A 
3i6 (318) ; Allahabad Bank v. Bhagican 
Das, 48 A. 343; Biltari Lai v Sat Narain 
3 L 32y (342) F. I’, , Sat Narain 
v Sri Kishcn, 7 I. 37f»; Official Assignee 
v. Allit, 46 M. 54; Scllainullccr v. Scrvai, 
(In re ), t/ M 87 F. B ; S eeiharama \. 
Official Receiver, 49 M. 849; Gopala 
Krishnayya v. Gopalan, 51 M 342 

(15) Kamjayya v 7 hamkai pclla, 19 M 
74 (77. 7^) 

(16) Sadahart v Foolhash, 3 B I.. R 
31 F. B, approved in Balgobind \. Narain 
Lai, 13 \ 339 1’. ( Lai liman \ S'ariu.m 
S'high 39 A. 300 P. C ; Chamaili v Ram 
Prasad, 2 A. 267 K. B. 

(17) Naro v. Paraganda, 41 B. 347; 


Marappa v. Rangasami, 23 M. 89; .Shiva- 
iiath v. Tills hi, 23 A I.. J. 8C5, 89 I. C 


(18) S 157; Darsu Pundcy v. Bikrant- 
jit, 3 A. 123. 

(19) Afadan Go pal v. Sati Prasad, 39 
A. 485 t^SX) ; i antra in Kucr llasmat Ra\ 
v Sundar Das, 11 C. 396. 

(20) Kocr llasmat Rai v. Sundar Das, 
II C 396. 

(21) Kamta Prasad v. Sidh Narain, 14 
I. C. (A ) 231. 

(22) S. 159. 

(23) Bhirjee Nath v Narsing, -9 A. 
61 ; Sub ha Gouudan v. Kris h nan, 45 ,\f. 


419 

(24) Banwari Lai v. Mahesh, 41 A. 
P. C. 


63 
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1658. Limitation *—suit by or against the son to avoid or en¬ 
force the fa1h<r't debt or alienation is subject to varying periods of limita¬ 
tion j.ccording to tlie nature of the suit and the rented\ sought. Taking first 
the creditor’s suit, it is dear that, having the sam- 'right both against the 
father as well as the son, his limitation against the two must be the same. 
But he is not bound to sue both the father and the son, at the same time, 
lie may sue the father and then the sou, but ti.at would not enlarge his 
limitation, since his cause of action against the two is (he same (J5) But 
he may sue the father and then the son, it the tormei dies before attach¬ 
ment, though having sued the father the son would be frnna fade liable 
unless he can shew that his own interest is exempt as Mie <kbt was illegal 
or immoral. It is laid that in such a case the creditor has the option of 
suing the son on the original cause of ai'l'm against the father, or on the 
basis of the decree obtained against him. or of proceeding against him in 
execution,and that in the former case if he sues on the decree obtained 
against the father he is entitled to the limitation prescribed in Article 120 . 
The liability of the son to pa\ his father's debt is not contractual but legal 
and it has nothing to do w ith the fact that the creditor has obtained a decree 
against the father or is proceeding m execution against him. lie can sue 
the sou, and e\cn if he widled to enforce his father's mortgage, the limit i- 
tion would be subject to Art. 120 and not Art. 132 or Art. 147 as there is no 
charge to enforce against the son. ( -) This artick equally applies to a claim 
made against the son for the father’s defalcation, the terminus a quo being 
the death of the father or his failure to account when called upon to do so. 

The Limitation Act cxpiesslv prescribes 12 \enrs for a suit In the son to 
set aside his father’s alienation of ancestral properte against the alienee who 
has taken possession of the property. 1 -*) Whin, however, the son wishes t ) 
set aside nothing but merely seeks a declaration that the alienation docs not 
affect the son’s share bis suit would be subject to Article 120 (,; ); of course, 
the son must sue for possession if it is with the alienee, though before he 
takes it he may sue him tor a mere declaration of his right. 

It has already been seen that a son born after the alienation lias no 
right to set it aside. Consequently, such son cannot receive the benefit of 
eilions 6 R ul the Limit ition Act As regards limitation the alienee from 
the son stands in the same position as the son. Consequent!}, where the 
pi lint iff who had purchased the Property from the son in 1912 sued to 
eject the defendant who had purchased it from the father in 1897 , the 
Court threw out the suit as baned by Article 126 , though it might have 
been m time if Article 144 were applicable. (7) 


(25) Raniasaini v. Vlagantha, 22 M 49 
F. 1!., Mallcsam v. Jugala, 23 M. 202 
(297) F. 13. ; Pcriasami v. Scetharama, 27 
M ..-4.1 (249) F II. 

(1) Pcriasami v. Scctharama, 27 M. 
243 (25 r-254) F. B. 

(2) liidya Prasad v. Bhupnarain, 42 C 
1068 F. 13. ; contra in Ram Singh v. S'obha 
Ram, 29 A. 544; Dharam Singh v. Angan 
Lai, 21 A. 301 : Ariabudra v. Dorasami, n 

4i3. 


(3) Rao (Jiraj Singh v Rani Rrghubir, 
31 A. 429; Fakir Chattel \. Data Ram, 25 
A (>7 (7o) ; Narattgh v Laljt, 23 A. 2of>. 

(4) Art. 126; Art. 144 does 110I apply lo 
such cases; Muraialli . Ramasann. 41 AI 
650. 

(5) Devi Raj v. Shiv Ram, (1914) F. 

R. 70, 25 I. C 46.3- . , 

(6) S. 150; Ranodip Singh v. Parame- 
shwar, 4 7 A. 165 (169) P- C. 

(7) Munia v. Ramasami, 41 M. 650. 
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1659. The son’s liability for mesne profits and for damages due from 

Mesne Profits : or awarded against the father has been asserted in 

Damages. several cases,though there is a dissenting case in 

which the contrary was laid down. In this case the plaintiff had obtained 
a decree against the defendant’s father for damages to the plaintiff's pro¬ 
perty caused by a dam erected by the latter, which obstructed the passage 
fit water from a certain well to the plaintiff’s land. The decree was sought 
to he executed against the son, hut the Court held the son not liable, holding 
that the father’s act being wrongful, the son was not liable as there was 
nothing t‘< show that the estate he had inherited had benefited from the 
act. (,J > It was said that such a liability was Avyvharik or one which no 
decent and respectable man should have incuned. This argument was 
answered by the Calcutta Court who had to decide a similar case in which 
they held the word Avyvharik to mean no more than “lawful, usual or 
customary,” (,H> and as such they held the son liable. Hut, in such case, the 
question would seem to he one of degree. If the tortious act of the fathei, 
however egregious, was intended to benefit the estate, the son would he 
liable to hear the burden ot an act, the effect of which was miscarried. 

1660. \ccording to Ihihaspati, the son is exempt from payment of 

his father’s “ line.” And the question has arisen 
* whether acting upon its analogy the son should nol 

be held exempt from payment of costs decreed against the father as an 
unsuccessful litigant. In the view of the Calcutta High Court, concurred 
in by the other Courts, such costs would he payable by the son, however 
imprudent and speculative may have been the father’s action.It is 
pointed out that costs, as now awarded In the Court, were no part of the 
anc’dit procedure under which an unsuccessful litigant had to pay a penalty 
to the king for making a false claim or a false defence* 14 ); and therefore, 
when the ancient law-giver exonerated the son from the “line ” they could 
not have intended to exempt him from'the costs which had then no 
existence. There are, however, cases in which the Courts draw a line u" 
the suit instituted was false, in which case it is said the son should not be 
saddled with the costs thrown on the father.Cj) Hut there appears to be 
no ground for this distinction. 

1661. It would seem, however, that while the son must pay all costs 
decreed against the father, :• discrimination is made in costs otherwise in¬ 
curred, the son being in that case liable to pay only such costs as the father 
incurs in defending himself in civil or criminal cases*' 4 *; but it is otherwise 


(8) Chhakauri v Gamut Prasad, 39 **. 
862; Peart Lai v. Chandi Lharan, n C. 
W N i6.?. 

(o) Durbar \ Khachar, 32 13 .148 (351, 
352 ). 

(10) Chhakauri v Gam/a Prasad, 39 C. 
862 (868). 

(11) Prayag v. Kasi, T4 ('. W. N. 659, 

n C. I. J 599, 6 1 158; t link kauri v 

Ganga, 39 C*. 862; Venn Gabala v Rama- 
nadhan, 37 M. 458, distinguishing contra 
in Ramaiengar v. Secretary of State, 20 
M. L. J. 89, 4 1 . C. 105; Sumer v. Lila- 
dhar, 33 A. 472. 

(12) Manu, Vin-59; Yadnavatkya, 
II-II. 


(13) Ramaiengar v. Secretary of Slate, 
20 M L. J. 89, 4 I. (’. 10S; Durbar v. 
Khachar, 32 J 3 . 348; Mahomed Ali v. Jhao 
Lai, 4 O. W. N. io 69 ; llariyappa v. 
Deputy Commissioner, (1927) 5 Mys L. 

J. 173. 

(14) Sumer Singh v. IAladhar, 33 A. 
472; Beni Ram v Man Singh, 34 A. 4; 
Premsukh v. Rambhejaivan, (1920) 1 P. 
L. J. 34; Ilanmant v. Sonadhari, 4 Pat. 
L. J. t>53, 52 1 . C. 734; Sundar Lai v 
Raghunandan, 3 Pat. 250 (254) ; Ramie- 
lingam v. Muthayyan, 26 M. I„. j. 528, 24 
1 C. 356; Hurt v. Sant Prasad, 32 I. C. 
(C.) 969 - 
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if he incurs costs in launching a false and malicious prosecution/'*) The 
defence of title of members of the family is, indeed, a recognized head 
of legal necessity, for which not onlv the son but all coparceners are equally 
liable/ 16 ) 

The cost of a criminal prosecution alone is a charge on the 
joint family. The fact that the manager was. in execution of his own 
personal debt, committed to jail, would not entitle him to mortgage the 
family property to secure his liberation/" ?) 

1662. Liability to Indemnify. —That a liability to indemnify an 
innocent person against the illegal or immoral act of the father is not 
necessarily illegal or immoral follows from the fact that cause is one thing 
and the effect another. If the father commit dacoity and with the booty so 
received purchase an estate, the right of the owner to indemnity cannot be 
regarded as illegal or immoral, nor can the son complain that he should not 
be mulcted for his father’s criminal act All he can complain, and justly, 
is that so long as the father’s liability is no more than a claim, it is not a 
“ debt,” and so long as it is indeterminate and its amount uncertain he should 
not be held liable. Rut once its measure is fixed and ascertained, by- 
admission or adjudication, it becomes a certain sum recoverable from the 
father and on that account recoverable from the son. Hut this rule has 
its limits being inapplicable to personal injuries, c </., defamation of charac¬ 
ter/' 8 ) malicious prosecution/"’) malicious search/-' 0 ) or obstruction to the 
right of way in no yvav benefiting the estate of the wrong-doer/■"') Indeed, 
as observed by Boyven, L. J.: ” The only cases in which, apart from ques¬ 
tions of breach of contract, express or implied, a remedy for a yyrongful 
act can be pursued against the estate of a deceased peison yyho has done 
the act, appears to us to be those in which property, oi the proceeds of 
value of property belonging to another, have been appropriated by the 
deceased person and added to his own estate or moneys.”*-’-’) Rut this does 
not appear to be the limit of the son's liability, who has to pay for paternal 
misfeasances though they- may not have in the slightest degree benefited the 
estate. 


1663. A debt or an alienation is not illegal or immoral merely liecausc 
i j . r» l. it yv.is imprudently or recklessly incurred or made, or 
Not Illegal. that the money might have been got at a loyyer rat*. 

of interest/*’) The son is liable to pay for a debt 
borrowed to.pre-empt a property/-’’) The enlargement of family estate is 
wise but it might l>c foolish in one who has to mortgage his ancestral 
estate to acquire i», for the chances arc that he may 
lose both. Rut such a venture, though highly speculative is not illegal or 
immoral, and if it results in a legacy of debt, the son has got to pay it/-"’) 

(15) Sunder Lai v. Raghunandan, 3 772, 38 I. C. 823. 

Pat. 250. (21 ) Haridas v. Raw Has, 13 B 077; 

(16) S. 113 (<?) (i). Ma Sltwc v Mg Ro. ()5 1 . I' (R ) G(> 

(17) Ram Ratan v. Lachman Das, 5 A. (22) Phillips v. Horn fray. 24 Ch T> 

L. J. 417 - 439 ( 454 >• 

(18) Muzaffar v. Ghulam, (1915) P. (23) Khabhel Rahman \ Gobind, 20 

R. 62, 28 I. C. 455. C. 328 P. C ; Kuldip Sakai v. Rambhu- 

(19) Murugappa v. Ponnuswami, 44; haiva 11, 3 Pat 425; Tikaif v. Malhjyi, 

M. 828; Rustomji v. Nurse, ib 357; (1925) Pat. 588. 

Subramania v. Venkalaratnier, 31 I. C. (24) Nallnt v. Ktindan Lai. 33 A 242. 
(M.) 4; Punjab Singh v. Ramatar, 52 (25) I’ularam y Tttlshi Ram, 42 A. 

I. C. (L.) 348. 559. This was overlooked in Shankar 

(20) Gadigi v. Vamajee, 21 M. L. J. Sahai v Bcchu Ram, 47, 381, 
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Tint a pre-emption decree which gives the pre-emptor the option to acquire 
certain propert) at a certain price does not constitute an antecedent dcbt/-’ 5) 
The father is entitled to <mbark on a new trade, howsoever speculative, and 
the son is liable for his trade debts. The text of (iautani exempting the 
son from the father’s commercial debts is now obsolete, and the only rule 
which now limits the son’s liability applies to debts which are illegal or 
immoral/') As such, the son is liable to pay his father’s debts incurred 
in a new trade started by him, since such debt is not illegal or 
immoral/-) It is said that the son is not bound by the father's mortgage of 
his ancestral properly to save his self-acquired properly, c <], property in¬ 
herited from a cousin, though the liability would spring into existence is 
soon as a mortgage decree is passed.O) 

1664. Non-liability After Separation, —The son’s liability to pay 
his father’s debts and the latter’s power to alien the coparcenary estate 
cease on partition. l»ut since an unequivocal declaration of his inten¬ 
tion may amount to separation the son would thenceforward cease to 
he liable for his father’s debt. If, however, the creditor in ignorance 
of. this declaration bona fide purchased from the father what he con¬ 
ceived to he his joint estate the purchaser would he protected and the 
purchase 1 rented as if the father and son were joint/ 4 ) the reason 
being that as between two such persons the one with a secret title 
must suffer because he had done nothing to disclose it to the other who 
had therefore acted to his prejudice relying upon the ostensible title 
as the real title. Wheie, during the pendency of proceedings in insol¬ 
vency against the father in a joint Hindu family, a partition takes 
place, it is competent to the receiver to take possession of the shares 
obtained on partition by the sons for the purpose of paving thereout 
such of the father’s debts as the sons were legally liable to pay/s) 
Ihe mere fait t.iat in a pailitinn suit a personal decree was passed 
against the father does not shew that the debt for which the decree 
is passed is iinno'al or illegal/' 1 ) 


166a. Of course, as previously remarked, the son’s liability is now 
Non-liability of Se- t<> the extent of his share ill the copar- 

parate Property. lenaiy or the assets inherited by him. His 

separate property is not liable. Where, therefore, 
the son had purchased his father’s property in execution of a decree 
passed ag.i.iisl Ihe latter, the decree remaining unsatisfied, that pro¬ 
perty could not be again seized in execution of the same decree though 
it wms in possessirn ol the son/ 7 * ” 


150 . (1) Save as provided in Sections 136 and 139, the 

Son*. liability de- ? oli ' s li;il,iIit - v f « r his father’s debt only arises 
fined. in respect of a debt incurred during the state 

of his jointness with his father, hut it may 


(25) Chalarbhuj \. Corn;I Ram, 4 s i,* 
A. 407 ; contra in Nathu \ Kantian Lai, ‘ ( 
S 3 A. 242 dissented from ( tn 

(1) Achutaramayya v. Rahiajce. 49 M. ^ 

2I1-, Raja Copal v. V ecrapcrumal, 53 M. 263 
L. 1 . 232, 102 I. C. 680, (1927) Af 7 <j2 ; (' 

Ramkrishna v Narayan, 40 B. 126. J, 7 

(2) Annabhat v. Shivappa, 52 B 376. ( 

(3) Nand Lall v. Unttai, 290 C. 260, A. 


k J m ' 4=5 a* r. e 655, (1926) o 321. 
u \ London Lai, (4) //,•»,i v Nallappa, 11 At L W 
„ r, o. 57 I. C 800. 

JXZhZl 1 : 26 J s) '■ 47 A. 

!’ ao 9 B 7) iiI 7<J ' : t 2 ? ' Ibimdco, 3 Pat L. 

’ o , J- 764 , (1925) Tat. 821. 

c. A ( 3 5 , Ka "' u,iy ‘ Lal v - Nir °"/° n 47 
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be enforced against the son even upon his separation, out of the 
share allotted to him, 01 otherwise inherited or obtained by him, 
but on his accounting for such share in the course of due ad¬ 
ministration in payment of the paramount charge of his father’s 
debt, his liability will cease: 

Provided that if he fails to so account for it. his liability 
will not cease, but shall then extend to his person and other 
property. 

(2) Where there are more sons than one all are jointly and 
severally liable to the extent of the assets received by them: 
though as between themselves their liability is proportionate to 
the value of such assets. 

Synopsis. 

(1) Pious Obligation of Son (3) Son’s Liability When Dis- 

(1666). charged (1668). 

(2) Cause of Action Against the (4) All Sons Jointly and 

Son When Arises (1667). Severally Liable (1669). 

1666. Analogous Law.— This section is supported by the follow¬ 
ing authorities/ 1 * and the following texts:— 

Narad.—■“ The father being dead, it is incumbent on the sons to pay his debts, 
e*ch according to his share (of the inheritance), in case they arc divided in interests, 
or, if they are not divided in interests, the debt must he discharged by thai son who 
becomes manager of the family estate ”(•*> 

The pious obligation of the son to pay his father’s debt arises 
equally whether the debt was incurred in a state of his jointness with 
the father or after partition, hut in the one case it is limited to his 
coparcenary share, whether undivided or since divided and in the other 
to the assets of the father inherited by him. The liability only relates 
to a debt not illegal or immoral, 'lhe debt need not be antecedent, 
but it it is so the father then posesses the additional power of aliena¬ 
tion of his son’s undivided share in discharge of such debt. Taking 
this section along with S. 129 and S. 136 (4), the son may be liable 
(a) as coparcener, ( b ) as the heir and (r) as the son of his father 
In the first case his liability does not go beyond that of any othei 
coparcener extended however, by his pious obligation which equally 
attaches to him when he takes only as an heir. But even in such case 
though all heirs are liable to pay the owner’s debts, the son as heir 

(l) Cl. (i). —Muttyan Chet liar v. Singh, 2 W R. 258; Unuof>oorna v. 
Sangilovira 6 M. 1 P. C. ; Reap Singh v Ganga, 2 W. R. 296: Mooktareshee v. 
Buldeo Singh, 2 W. R. 258; Zuburdust v. IVooma Churn, 12 W R. 233; Jainiyatram 
Udurman Agra F. B. 71; Ramachnndra v. v. Parblni Das, 9 B.H.C.R. 116. 
Kondayya, 24 M 55s; Kamcswaranta v. Cl (2).—Manu, VIII-166; Vishnu, VI- 
Venkala, 38 M. 1120: Muthu v Chinna- 27; Yail, II-45-50; Narad, 1-2; 33 S. B. 
sawmy, 39 M.L.J. 486; 59 I. C. O85; £.41; Salem To ten Bank v. Rainaswamy, 

Kameswarama v. Venkatasubha, 38 M. 27 M. L. J. 256; 26 I. C. 362; Ram- 
1129; Jagannath v. Visieesan, 47 Al. 621; chandra v. Kondayya, 24 M. 555 (5^7) 
Subramania v. Sabapathi, 51 M. 861 F. Bhaqzvan Singh v. Prem Singh, (1883) 
B., overruling contra Peda v. Srinivasa 41 P. R. No. 79. 

M. 136; Hema Ram v. Chhatta, 2 L. L. (2) I-§ 2; 33 S.B.E. 41. 42; 1 Dig. Bk. 
J. 731 . I Ch. V, § 169, cited in Udaram v. Ranu, 

Proviso.—Raj Roop Sinyh v. Buldeo 11 B.H.C.R. 76 (85). 


H. C. -53 
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is morally hound to nay them even when barred by time. But this 
liability is optional and if he takes his stand on the haw of limitation 
he is entitled to do so. But if, in spite of limitation, which merely 
bars the creditors' lemedy but does not extinguish the debt, he. chooses 
to pay the debt, he can compel others, equally liable with him, 
to pay their contribution to the debt which he has discharged. 

1667. The liability arises as soon as the obligation is made; but 
" it is not joint liability, nor a joint and several liability, as ordinarily 
understood, in English Law; in fact it is difficult to bring it under 
any particular legal category of the English Law/ 3 * 

Though his liability arises in his father's lifetime, he cannot be 
sued alone without the father, though the father can be sued alone 
without the son. And though a decree might be obtained against the 
father, a suit might be instituted against the son on the original cause 
of action/ 4 * The fact that the son had since taken his share in a 
bona fide partition, is immaterial, if onlv the debt was contracted when 
he w;.* joint The obligation which then came into being cannot be 
discharged by a subsequent partition < s * But it has been said that if 
the debt contracted before the partition is renewed after the partition 
the son ceases to be liable < 6 * But the question depends upon whether 
the renewal amounts to a novation giving rise to a fresh obligation. 
Again, if the debt was not merely the father’s debt but also a debt 
contracted by the father ns manager and is supported bv legal necessitv 
or benefit then it will be a family debt payable out of the family assets 
and not only from the son's share/ 7 * 

The share of the son liable is the share of his ancestral pro¬ 
perty which the son obtains howsoever, whether in a partition or bv 
rurvivorship or inheritance. So long as the son takes it as an heir he 
is liable. He may take it even as a devisee but then as a testamentary 
heir his liability remains. 


1668. This liability is discharged as soon as the assets inherited 
or recehed by the son have become exhausted in due administration 
of the payment of a paramount charge of his father’s debts. If he 
is guilty of fraud in concealing the property or maladministering the 
estate with intent to defraud, defeat or delay his father’s creditors, 
his liability will extend to his own property. Such was the case of 
one Kbemn Singh who had purchased a certain landed estate in the 
name of his sons, which was attached by his father Hurdeb Roy’s 
creditors. Kliema Singh resisted the attachment, alleging that he had 
inherited no property from his father Hurdeb Roy, but the Court found 
otherwise and held the attachment, till Khema Singh gave a full 
and true account of all moneys and property to which he had succeed¬ 
ed as heir to Hurdeb Roy/ 3 * 

1669. It has already been seen that the father, the son, the grand- 

Clauae (2). son the great grandson are regarded as one 

juridical person, and it follows that so far as the 


(3) Narayanan v. Veerappa, 40 M. 581 
(S84). 


(4) lb. 


( 5 ) Subramania v. Sabapalhi, (1928) 
M. 657 P. B. 


(6) Feda Venkanna v. Srcenivasa, 41 


M. 136. 

(7) Ramachandra v. Kondayya, 24 M. 
555 . 

(8) Raj Roop Singh v. Buldeo Singh, 
2 W. R. 258. 
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creditor is concerned, he is entitled to hold all and any of the sons liable, 
to the extent of their inherited assets.*’) He holds them liable because 
they are in possession of the father’s assets, which he was entitled to sell 
in order to pay off his debt.* 10 ) Rut it is the right of the creditor which 
he might waive by apportioning liability.*") So, the case would be differ¬ 
ent where, after partition, the creditor sues the father alone for his debt 
incurred before partition, in which case the son’s share cannot be seized 
in execution.*") Where a son has to pay more than his quota of the 
father’s debt, he is, entitled to contribution from the othei son, since, 
as between the sons, the liability is proportionate to the benefit received. 
This principle applies equally to all heirs.* 1 -’) 

151. (1) A divided son is not liable for debts incurred, 

Liabilit of divided arR l * s not bound by an alienation of the co- 
•on ,a for y debt. ,v, »nd parcenary property made, by the father after 
fither tion * ° f th * partition, unless the partition was made with 
intent to defeat or delay the creditors of the 

father. 

(2) A divided son is liable for a debt incurred by the father 
on the death of the father and where the partition was made 
with intent to (fefeat or delay the creditors of the father, in the 
life-time of the father, and is bound by an alienation of the co¬ 
parcenary property made by the father before partition, in 
like manner as an undivided son in respect of a debt, or aliena¬ 
tion incurred or made by the father, to the extent of the pro 
perty taken by the divided son on partition. 

(3) The property taken by a divided son on partition shall 
not be attached or sold in execution of a decree passed against 
the father, unless:— 

(a) the property had been attached before partition, or 

(b) the partition was made with intent to defeat or 

delay the creditors of the father. 

Synopsis. 

Analogous Law (1670). 

1670. Analogous Law. —On separation the son ceases to be a 
member of the joint family, and as his liability depends upon receipt of 
assets after the debt, it follows that the son who has already received 
his heritage can no longer be compelled to discharge his pious obliga¬ 
tions in respect of debts incurred by the father after his separation.*") 


( 9 ) 

27 M. L. J. 256, 26 I. C. 262. 

(10) Ramchandra v. Kondayya, 24 M. 


(12) Krishnasami v. Ramasomi, 22 M. 

519 (521), explained in Ramchandra v. 
Kondayya, 24 M. 555 (557)-. . 

(13) Karimuddtn v. Qohtnd Krxshna, 
31 A. 497 (506) P. C. 

(14) Ktilada Prasad v. Harxpada, 40 
C. 407- 
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He is, however, liable for debts incurred before partition/ 8 ) and for 
debts after partition to the extent of the father’s assets in his hands/ 9 ) 

The son will, of course, be liable if the partition was unreal/ 10 ) or 
even if otherwise, it was made with intent to defeat the father’s creditors, 
or had resulted in defeating them/") 

152. (1) The liability of the undivided son to discharge 

his father’s obligation is independent of 
bori a ioi y ° f aftw ’ whether it was incurred before he himself 
was born. 

( 2 ) A son cannot sue to set aside his father’s alienation 
made before he was born. 

Synopsis. 

Analogous Law (1671-1672). 

1671. Analogous Law.—This rule is supported by the under¬ 
noted cases. <") It proceeds upon the assumption that the 
right to question an improper alienation belongs only to a 
coparcener then in evistence. If after-born coparceners were permit¬ 
ted to canvas the propriety of an alienation made years before they 
were born it would lead to uncertainty and confusion of titles derived 
from the father or the manager. Moreover, since all coparcenary 
property vests in the coparceners then in existence, who can 
by their consensus convey a valid title, it follows that an alienation 
so made or ratified cannot be permitted to be unravelled at the instance 
of a subsequently born coparcener. In this view the same rule would 
appear to hold good whether the alienor is the father or any other manager. 
The same rule, of course, governs an adopted son/'3) who, however, pos¬ 
sesses the power to challenge his adoptive mother’s prior alienations/'*) 
Similarly, the reversioner may dispute validity of the previous owner’s alie¬ 
nation. The right to challenge an anti-natal disposition is thus a right 
which can only be asserted as against a female. 

1672. In a mortgage executed by the father before the birth of a 
son, the latter becomes interested only m the equity of redemption/' 5 ' He 
is not interested in the renewal of such mortgage, though the renewal be 
after he was born/ 1 ®) 

(8) Krishnasami \ Ramasami, 22 M. (11) Annabhat v. Shivappa, 52 B. 376 

519; Ramaihandra v. Kandayya, 24 (380, 381). 

M. 555; Kameswarama v. Venkata, 38 (12) Cl. (1). —Ramasami v. Virasami, 

M. 1120; Muthu v. Chinasazcmy, 39 M. 2t M. 222; Muthuranian v. Ettappasani, 
L. J, 486; 59 I. C. 685; Vinjamampati v. 22 M. 372. 

Vadlamanli, 41 M. 136; Subramania v. Cl. (2). —Jado Singh v. Ranee, 5 N. 
Sabapathi, 51 M. 361 F. B ; Annabhat W. P. H. C. R. 113: Doolee Chand v. 

v. Shivappa, 52 B. 376 (381, 382) ; Gaya- Wooma Sunkur, 7 C. L. J. 429; Chuttan 

Prasad v. Murlidhar, 25 A. L. J. 829, v. Kallu, 5 I. C. 719; Sobitaram v. 

(1927) A. 714; Hema Ram v. Chhatla, 2 Makdu, 12 C. P. L. R. 63; aliter, if then 

L. L. J. 751. conceived. —Sarapathi v. Somasundar, 16 

(9) Ram Ghulam v. Nand Kishore, 4 M. 76; Minakshi v. Vikappa, 8 M. 89. 

p at. 469. „ (13) S. 55. 

(10) hnshnasatm v. Ramasami, 22 M (14) S. 56. 

519; Gaya Prasad v. Murlidhar, 25 A. (15) Bholanath v. Kartick Kissen, 34 

L. J. 829, (1927) A. 714; 1 Gour’s Law C. 372, (379). 

of Transfer, ( 5 th Ed.), §§ 1026 - 1035 . ( 16 ) Partab Singh v. Bohra, 45 A. 49 . 
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153. Both the grandson and the great-grandson are liable 
Liability Of grand- for a debt incurr ed by their grandfather and 
•on and great- grand* great-grandfather, not bung a debt incurred 

Ince f *tor ***** ° f tbeir by standing as surety without consideration, 

and are bound by an alienation made by the 
grandfather and the great-grandfather, in the manner in, and 
to the extent to, which a son is liable for a debt incurred or 
bound by an alienation made or executed by the father. 

Synopsis. 

Analogous Law (1673). 

1673. Analogous Law.—This section follows from the definition of 
“Issue” given in Section 107 and is now supported by a decision of the 
Privy Council/ 2 *) Under Hindu J^aw the son, the grandson and the 
greil-g’-.indson are all members of the joint family and share equal rights 
end must therefore, be necessarily subject to equal obligations. The texts 
on the subject are discrepant, though they all recognize the identity 
of the son, the grandson and the great-grandson/ 2 *) Brihaspati however, 
ordains that while the son must pay the father’s debt as his own (i.e., with 
interest) the grandson has to pay only the principal, while the great-grand¬ 
son shall not be compelled to pay anything unless he have assets. The 
liability to pay independently of the assets was relieved against by the 
Courts, who have at the same time recognized the logical identity of the 
three descendants regarding the extent of their liability to pay their ancestor's 
debts. 

The question whether the pious obligation of the son, the giandson 
and the great-grandson made them equally and at the same time liable 
is now settled,'-"- 1 ) though the same Board had in a previous case laid 
down the contrary, their view then being that the creditor cannot proceed 
against the grandson in the lifetime of the son/ 2 *) 

Hindu Law declares the liability of the son as co-extensivc with that of 
the father, though some texts differentiate between the liability of the son 
and the grandson, but in either case the liability was made independent of 
the assets. Even as such. Narad/*) Vishnu^*) and the other sages made no 
distinction between the son and the giandson which Brihaspati,<3) 
Katyayan (,) and Nilkanth ( s) did, holding the grandson exempt from the 
payment of interest on a debt due from the grandfather. The Courts 
have limited the liability of both the son and the grandson to the extent 
of the assets of their ancestor, but otherwise equalized their liability both 


(22) Masitullah v. Damodar, 48 A. 518 
P. C. 

(23) Manu, IX-137; Vashisth, XVIl-5; 
Dattak Mim^nsa, I-13 (Setlur), I-356; 
Dattak Chatidrika, 1-6; ib, I-423; Daya- 
bhag, XI-34; ib, II-75; Viramitrodaya, 
III-I-H; ib, II-3go; Smriti Chandrika, 
VIII-9-14 (Setlur), I-254; Daya Tattwa, 
XI-4; ib, II-sos. 


(24) Masitullah v. Damodar Prasad, 
48 A. 518 P. C. 

(25) Chet Ram v. Ram Singh, 44 A. 
368 (376) PC. 

(1) Narad; 33 S. B h. 4b 42. 

(2) Vishnu, Ch. VI; 7 S. B. E. 44. 

(3) Brihaspati, Ch. XI; 33 S. B E. 
319, 320. 

(4) Katyayan, 1 Dig. 207. 

(5) Mayukh (Mandlik’s Tr.), 113. 



838 


THE HINDU CODE 


[Ss. 153 & 154. 


for the principal and interest. The same principle would equally extend 
to the great-grandson in spite of Brihaspati’s dictum that he is exempt 
from the payment of both the principal and interest. 

[For further information, see Commentaries on Sections 107 and 139.] 
Onus of Proof : Presumption. 

154. (1) In a suit against a son to recover a debt incur- 

Onu« of proof in red by the father, the burden of proving that 
certain »uit» by or the debt was incurred for an illegal or im- 
agauut the eon. moral purpose is on the son. 

(2) In a suit against a son to enforce an alienation of co¬ 
parcenary property made by the father, and in a suit by a son 
for the recovery of co-parcenary property alienated by the 
father, the alienee is bound to prove in respect of the debt, to 
pay off which or in consideration of which the alienation was 
made, that the debt was, in good faith believed by him to be, an 
antecedent debt. 

(3) And where the son contends that the debt was incurred 
for an illegal or immoral purpose, the son is bound to prove that 
the debt was so incurred, and, in a suit by a son for the recovery 
of co-parcenary property alienated by the father, that the alienee 
had notice that the debt was so incurred. 

Synopsis. 

(1) Duty of Creditor to Prove (1675-1677). 

the Debts as against Sons (3) Onus on Son Impeaching 

(1674). Decree on Father's Debt, 

(2) Liability of Inherited Pro- to Show Illegality or Im- 

perty in the Hands of Son morality (1678). 

1574. Analogous Law.—This section is supported by the under¬ 
noted cases. (,7) It deals with the burden of proof in a suit by or against 
the son. The Section provides for four contingencies which may be thus 
restated:— 

(1) Suit by the creditor or the alienee against the son for recovery 

of the debt; 

(2) Suit by the alienee for enforcement of an alienation; 

(3) Suit by the son for recovery of alienated property; 

(4) Ditto: in which the son contends that the consideration was 

illegal or immoral. 


(17) Somasundora v. Muragappa, 36 M. 325; Chandradeo v. Mata Prasad, u A. 
176 F. B; Babu Singh v. Behari Lai, 30 A. 156; P~ ' 1 2 3 4 * - - 


, 68 I. C. 805 . 


; Peare Lai v. Sunder; 20 A. L. J. 
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In the first anil last cases the burden lies on the son, while in the other 
two cases the burden lies on the allienee. In other words, the burden, is 
on the son only when. he. challenges the legality of the consideration ; (,8) 
otherwise, the alienee must justify his alienation.' ,,,) In the one” case 
there is a presumption in the father's favour that Ins act is not illegal or 
immoral, though that presumption does not extend to his alienations. Con¬ 
sequently, where the alienation is purported to be made for an antecedent 
debt, it is on the alienee to shew that the debt was antecedent or that the 
alienee had made inquiries, and was in good faith led to believe it to be 
so. (jo > In a suit by the son to contest his father’s alienation, it is for the 
alienee to justify it. Tuis iule would be clear if regard be h;-d to the fact 
that (i) the son is bound to pay all his father’s debts excepting only those 
that are shown to be illegal or immoral, (ii) though the father has no 
power to transfer the joint property for such debts, his power being 
limited to transfer made as provided in Section 108, it will be seen 
that the burden of proof must necessarily vary according as the 
creditor is secured or unsecured. In the former case the father 
having only a limited power of transfer it is for the creditor 
to show that he had acted within that power. In the latter case the father’s 
debts being prima facie binding on the son, it is upon the latter to prove 
the exceptional cases of his immunity. If he does so prove, the creditor 
may then rebut the son’s case by shewing that whatever might be the 
facts, he believed them to be true after due inquiry. In that case, law will 
give him the same benefit as if the facts had really existed. This view 
is supported by the principle that where of two persons one must suffer, 
it must be the one who is more liable. 

1675. It is immaterial whether the property inherited by the son was 
the father’s ancestral or self-acquired property, since “ by the Hindu Law, 
the freedom of the son from the obligation to discharge the father’s debt 
has respect to the nature of the debt and not to the estate, whether ances¬ 
tral or acquired by the contractor of the debt.” (2l > As however, the filial 
duty is general and the exemption an exception to the rule, his liability 
may be established on proof of the debt and it will be then on the son 
to establish his exemption by showing that the debt was either not antece¬ 
dent or that it was illegal or immoral. The Court presumes the debt to be 
binding because it presumes that the creditor would not have lent himself 
to an illegal or immoral transaction.<■*■*> This question was referred 
to a Full Bench of the Calcutta High Court but its reply is 
not very illuminating,<■**> and in other cases the distinction between 


(18) Babu Singh v. Bihari Lai, 3 o A. 
156; Maharaj Singh v. Bakvant Singh, 
28 A. 508 (527, 528); Pem Singh v. 
Partab Singh, 14 A. 169; Bhawani v. 
Ram Dei, 13 A. 216; Beni Madhov v. 
Basdeo, 12 A. 99. 

(19) Suaramasami v. Midatana, 6 M. 
400; Hanuman v. Doivlat, 10 C. 528. 

(20) Hunooman Per shad v. Babooee, 
6 M. (. A. 39J; Bhoorun v. Salwbsada, 
6 W. R. 149; Sitaramsami v. Midatana, 
6 M. 400; Subramania v. Sadasiva, 8 M. 
75 i Chandradeo v. Mata Prasad, 31 A. 
176 F. B. 


(21) Hunooman Persaud v. Mt. 
Babooee, 6 M. I. A. 393; Kurukundi v. 
Vanuapi, 46 M. 64. 

(22) Rantpardip v. Salig Rai (1883) 
A. W. N. 107; Karansing v. Bhupsingh, 
27 A. 16 F. B.; Babusing v. Biharilal. 30 

A. 156 (159); Abdul Karim v. Ram 
Kishorc, 47 A. 421 (423). 

(23) Luchin un v. Girdhur, 5 C 855 F. 

B. The view of “ antecedent debt ’’ in 
this case has since been overruled by the 
Privy Council in Brij Narain v. Mangat 
Prasad, 46 A. 95 P. C. 
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the father’s debt and his transfer appears to have been ignored. 
For, while it is unquestionable that the sen being under the 
duty to pay his father’s debts the creditor suing for money need not prove 
anything beyond a debt of the father, it by no means follows that the son 
is equally bound by an alienation of his interest made by the father, and 
that in a creditor’s suit for enforcement of the alienation, he is as a matter 
of course entitled to a decree unless the son shews cause against it. 

1676. It is apprehended that in a case of alienation the son is entitled 
to say, whatever may be his obligation for the payment of a debt, the 
father could not charge his interest except for limited purposes and that 
therefore, the transferee occupies no better position than the transferee 
from any other manager. They must both prove the act to be intra vires 
of the transferor. 


1677. The only exception that the rule admits of is that in favour 
of the purchaser who has already taken possession, and of the execution 
purchaser whether he has or has not taken possession The reason why 
they are entitled to greater rights will be seen in the sequel 


/ 1678. It lies on the son or grandson contesting a decree obtained for 

, p the father’s debt to show that the debt was illegal 

ur en o roo . or i mmora ].(i 4 ) This of course, cannot be proved by 
a general proof of immorality, t y, that the father kept a mistress without 
establishing any connection bet', een the act and the debt in question.* 1 *) 
The son i-» liable to pa\ lus lather’s debts whether the father was or was 
not the manager of the joint family 


155. In a suit by a son for the recovery of coparcenary 
property sold in execution of a decree against 
cover* ^coparcenary * he father, the son is bound to prove that the 
property .old in exe- debt for which the decree was passed is not 
against father. d * cree binding upon him, and that the purchaser had 
notice thereof: 


Provided that the purchaser (not being the judgment- 
creditor) shall not be bound to inquire into anything not ap¬ 
pearing in the deeiee or in the proceedings in execution. 


Synopsis. 

Analoymts Law (1679). 

1679. Analogous Law.—This section is supported by the undernoted 
cases.* 1 ?) It is the replica of the rule applicable to a co-parcener.* ,s ) In 
both cases, whether the plaintiff be the son or a coparcener the initial burden 


(ij) Makes tear \ Kishun Singh, 34 
C. 184 (189); Kishun Persand, v I ipan 
Pershad, ib , P 735. 

(14) Lai Singh v. Jagraj Singh, 50 A. 
546 (548, 558). 

(15) Sadathn' \. Ihnkar, b 13 5.20 

(5-23). 

( 16 ) Kmbali v. Keshava, 11 M. 64 (71) 


explaining Girdharee Lall v. Kantoo Lall, 
14 B. L. R. 187 P. C. 

(17) Muddan Thakoor v. Kantoo Lall, 
14 B. L. R. 187 P. C.; explained in Suraj 
Bunsi v. Shco Pershad, 5 C. 148 (171) 
P. C.; Bhagbut v. Gerja Koer, 15 C. 717 

(18) S. 143. 
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is on him to shew why he is not bound by the execution sale. So far as 
the stranger purchaser is concerned he is further protected by the proviso. 
Where the son attacks the father’s sale as illegal or immoral, he cannot 
succeed by leading evidence of his father’s general immorality. He has to 
prove that the transaction he appears to challenge is so tainted and the 
purchaser had notice of ii.* ,9) It this i? prima fmie established, the pur¬ 
chaser may rebut notice by shewing the price paid for the property,* 20 ) 
representations made by the father* 21 ) or proper inquir\ * 22 ) 

[For a further commentary, see § 15%.] 

156. A decree passed against the father for a debt for 
which his son is liable may be executed 
faihe^when enforce- a £ a i ns t the interest of the son in the do¬ 
able* against .on. parcenary property, unless the son proves 

that he is not liable for the debt. 

Synopsis. 

Analogous Law (1680) 

1680. Analogous Law.—This section, which combines the rule as 
enacted in Sections 50, 52 and 55 of the Code of Civil Procedure, aflirnis 
the view of the Calcutta and the Bombay High Courts,*-’ 3 ) overruling that 
taken by the other Courts***) in which the Courts had held that the father’s 
interest could not be seized in execution of such decree though the creditor 
might institute a separate suit against the son to enforce Ins decree like 
any other debt due from the father. The amended Code enables the 
decree-holder to follow his debtor’s property in the hands of his son and 
grands< n, any conhoversy arising as to the nature of the debt being deter¬ 
mined in execution instead of a separate suit. In »o far as the father’s 
interest is seizable in execution even after his death, the rule creates an 
exception to the law of survivorship. This rule accords with Section 53 of- 
the Code of Civil Procedure, and is a necessary corollary to the dictum of 
the Privy Council quoted under Section 150. * 25 ) But as the same high tribu¬ 
nal pointed out in a later case, the fact that the son was no party to the decree 
is a circumstance which cannot be ignored, nor can it be ovei looked that 
where a man conveys his right and interest and nothing more, he does not 
prima facie intend to convey away also rights and interests presumably 
vested in others, even though the law may give him the power to do 
so* 1 ) Finally, it was added that each case must depend upon its own 
circumstances. So it must, but the rule as here formulated, favours a 
presumption v.hiih i*. in entire accord with the precedents and the general 
principle of Hindu Law. It has recently been held by the Privy Council 


(19) Suraj Butisi v. Sheo Per sad, 5 C. 
148 (171) P. C.; Bltagabut v. Gerja 
Kocr, 15 C. 717 P. C. 

(20) Sripal Singh v. Prodyot Kumar, 
44 C. 524 P. C. 

(21) Lachman Prasad v. .Sarnom 
Singh, 39 A. 500 P. C. 

(22) S. 211. 


(23) A mar Chandra v Sebak Chand, 34 
C 642; Umcd v. Goman, 20 B. 385. 

(24) Vcnkatarama v Senihivclu, 13 M- 
205; Laihnn Narain \ Kan/i, 16 A 449 

(25) llanooman Persaud v. Alt 
Babooee, 6 M. I. A. 393; Mathura Prasad 
v Ram Chandra, 25 A 57. 

(1) Simbhu Nath \ Golap Singh, 14 

C. 572 p. c. 
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that while the son is undoubtedly under the pious obligation to pay his 
father’s debts, it does not thence follow, having regard to the provisions 
of the Insolvency Law that, on the insolvency of the father, the joint pro¬ 
perty of the lamby at once vests in the assignee. “ It may be that under 
the provisions of Section 52 ,^ or in some other way that property may, 
in a proper case, be made available for payment of the father’s just debts; 
but it is, quite a different thing to say that by virtue of his insolvency 
alone it vests in llie assignee and no such provisions should be read into 
the Act.”< 7 > 

157. A sale of co-parcenary property in execution of a 
Sale of co arcen ^ ecree against the father which may be exe- 
ary "property^not cuted against the interest of the son in the 
presumed to pa«« the co-parcenary property shall not be deemed 
interest o e son. tQ include the right, title and interest of the* 
son, unless that intention is proved. 

Synopsis. 

Analogous Law ( 1681 ). 

1681. Analogous Law.—This section is supported by the following 
cases, 6 7 (8) and is analogous to section 143 which applies the same rule to the 
manager, with this difference that in practice the pious obligation of the 
son towards his father enhances his liability which does not extend to any 
other coparcener. In other respects the difference between the two is only 
one of degree. The question what was sold depends upon the nature of 
the debt and the interest expressly excluded from the sale. The mere fact 
that the title conveyed by the sale was made expressly stated to be the 
“ right, title, and interest ” of the father would not preclude an inquiry 
into the quantum of interest sold, which, of cotJrse, includes an inquiry 
whether the consideration of the sale affected the son’s interest. It was 
so held in a case in which the son having obtained an ad interim injunction 
restraining the execution Court from selling his interest, it was subsequently 
agreed that without prejudice to the son’s right the interest sold should 
be described as the “ right, title, and interest ” of the father which were held 
to leave the question of the quantum of the father’s interest conveyed to 
the purchaser for an express decision. ( «> As such, there are cases in 
which on a sale in execution of a decree against the father, the Court held 
the son's interest equally conveyed to the purchaser, because the son had 
failed to attack the factum or the validity of the debt upon which ground 
alone he could obtain the exoneration of his share. (,0 > It is by no means 
necessary that he should have been a party to the suit, and even if he were 


(6) Of the Presidency Towns Insol¬ 
vency Act (III of 1909). 

(7) Sat- Narain v. Behari Lai, 6 L. 1. 
(23) P. G, reversing O. A. Bihari Lai 
v. Sat Narain, 3 L. .329 F. B. 

(8) Gajadhar v. Jadubir, 47 A. 122; 
Maruti v. Babaji, 15 B. 87; Sripat Singh 
v. P. K. Tagore, 44 C. 524. ( 533 . 534 ) P. 
C; Jugul Ktshore v. J. M. Tagore, 10 C. 
985 (992) P. C; Nanomi Babuasin v. 


Modhun Mohun, 13 C. 21 (35) P. C; 
Hitendra Singh v. Rameshwar, 18 G W. 
N. 42, 22 I. C. 878; Abdul Karim v. Ram 
Kishore, 47 A. 421. 

(9) Sripat Singh v. P. K. Tagore, 44 
C. 524 (533, 5$4) P. G 

(10) Nanomi Babuasin v. Madhun 
Mohun, 13 C. 21 (35, 36) P. G; Bhagbut 
Prasad v. Girja Koer, 15 C. 717 (723, 
724 ) p. C. 



S*. lSt & 158. ] THE FATHER'S DEBTS AND ALIENATIONS 


84 i 


the quest-on might still remain—did the decree affect his interest? Even in 
a mortgage suit in which there is the statutory compulsion to implead all 
persons interested in the subject matter, the father is held to sufficiently 
represent his sons who are constructively held bound by the decree unless 
they are able to avoid it as against themselves/") Nor it is necessary 
that in the proceedings the son’s interest or the binding character of the 
debt be adverted to/ 13 ) It is, of course, open to she son to intervene so 
long as the case is under inquiry, but it he fails to do so he is not prejudiced 
beyond the fact the decree against the father would be held to prim a facie 
bind him unless he is able to shew that it does not/ 1 *) His position is 
the same if the decree has culminated in a sale/ 1 *) with dus difference 
that while in the one case he can intervene in execution/ 1 *) he is driven to 
a suit if the sale has been followed up by delivery of possession to the 
auction purchaser. 

But in such cases the fact that the son was not a party and the price 
paid would naluially weigh with the Court/ 1 ) 

[For further commentary on this section, see under Sections 150 and 

151 .] 


158. The title of a vendee of property from the father 
whether in a voluntary or involuntary sale 
is not affected by a defect in the sale if he 
had taken without notice of any defect in his 
title and after making in good faith reasonable inquiry into 
his title: 


Protection of bona 
fide transferee. 


Provided that in the case of an execution sale the purchaser 
is not bound to make inquiry beyond what appears on the 
surface of the proceedings. 


Synopsis. 

Analogous Law ( 1682 ). 

1682. Analogous Law.—This is only an illustration of the general 
principle of equity which protects a bona fide transferee without notice; 
and which has been enunciated and recognized by the Privy Council in 
several cases and is now embodied in S. 33 of the Transfer of Property 
Act/-*) As Sir Barnes Peacock, in a leading case said: "A purchaser, 
under an execution is surely not bound to go back beyond the decree 
to ascertain whether the Court was right in giving the decree, or, having 
given it, in putting up the property for sale under an execution upon it. 


(n) Sheo Shankar v. Jaddo Kunwar, 
36 A. 383 P. C.; K hair aj mol v. Daine, 32 
C. 296 P. C; Raghunandon v. Parmesh- 
tear, (1917) Pat. 137, 39 I. C. 779. 

(12) Gadadhar v. Ghanshyam Das, 47 
I. C. (Pat.) 212. 

(13) Ganesh Rat v. Deo Saran, 52 I. 
C. (Pat.) 271; Lai Singh v. Jagroj 
Singh, 50 A. 546 (548). 


(14) Suraj Bunsi v. Sheo Prasad, 5 C. 
148 (164, 165) P. C.; Desousa v. Woman 
Rao, 27 Bom. L. R. 91 I. C. (13) 984 
(1926) Bom. 117. 

(15) Mahabir Pershad v. Moheshwar, 

17 C. 584 P. C. , , 

(1) Simbhtt Nath v. Golap Singh, 14 

C ',rA/, 7 V?l > .L. C 
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It has already been shown that, if the decree was a proper one, the inter¬ 
est of the son> as well as the inleresl of the fathers in the property, al¬ 
though it was ancestral, were liable for the payment of the father’s 
debts. The purchaser under that execution, it appears to their 
Lordships, was not bound to go further back than to see that there 
was decree against those two gentlemen; that the property 
was property liable to satisfy the decree, if the decree had been given pro¬ 
perly against them; and having inquired into that, and having bona fide 
purchased the estate under the execution, and bona fide paid a valuable 
consideration for the property, the plaintiffs are not entitled to come in 
and to set aside all that has been done under the decree and execution 
and recover back the estate from the defendant.”* 3 * 

[For further commentaiy, see the Author’s Law of Transfer, 5 th Ed., 

§§ 6 S 1 - 695 .] 

159. Save as provided in this Code and saving any liablity 
arising out of any express or implied ratifica- 
baro V fott,eI a cWn, a . nd tiofi, or any liability attaching to the legal 
representative of a deceased person, or under 
any other law for the time being in force, a debt incurred or an 
alienation made by a manager, or the father, shall not be bind¬ 
ing respectively on a coparcener or a son, and no decree passed 
against a manager or the father shall be executed against the 
mtei est respectively of a coparcener, or a son, in the coparcenary 
property. 


1683. Analogous Law —This section is taken from the official draft 
and is intended to define and limit the liability of the coparcener, son, 
grandson and great-grandson to circumstances mentioned in the chapter 
and in the section. In so limiting it categorises their liability arising from 
any of the following sources, namely:— 

( 1 ) As provided in the Qjde; 

( 2 ) From their assent, acquiescence or ratification; 

(3) As a legal representative of the deceased; or 

( 4 ) Undei any other law '"or the time being in force. 

It will thus be seen that apart from the personal law their liability 
may spring from other sources namely, the general law to which Clauses 
( 2 ) to ( 4 ) refer. These should not be ignored in deteimining their liabi¬ 
lity, since on this point this Code is not exhaustive, setting out as ;t does 
merely the rules of vicarious liability implicit in the Mitakshara joint 
family; apart from which there is the general law under which a copar¬ 
cener and the "ion might be liable, as where he had profited by the act of 
the manager of the father u hich he cannot be permitted to repudiate with¬ 
out also making an adequate restitution for the benefit he had received. 


(3) Girdhari Lai v. Muddun Thakur, 14 B. L. R. 187 (199, 200) P, C. 



CHAPTER XII 


Dayabiiag Joint Family 

1684. Topical Introduction.— The Mitakshara and ihe Dayabhag 
joint family systems in many respects present a contrast since there can 
be no comparison between them. And all the difference that exists between 
them arose from ascribing a different meaning to a single word " Daya,” 
which the Mitakshara defines as ” wealth which becomts the propetty of 
another solely by reason of relation to the owner,”* 0 whereas the Daya¬ 
bhag holds it to mean “ what is given ” from the verb *' da,” to give, and 
hence the wealth which one acquire.-, on another’s death* 0 This turn in 
the expression has sufficed to alter the entire law of coparcenary in the 
two schools. Under the Mitakshara, the right arises by “ reason of 
relation,” that is, on birth; while under the Dayabhag, the right can only 
arise upon another’s death; the position then being that while the issue 
under the one system acquire** a vested right m their family property, no 
such right armies to a Dayabhag son whose right can only arise on his 
father’s death. The latter is then the absolute owner of his property and the 
sons have no right of partition Indeed, their interest being in the nature 
of a possibility, there is nothing to partition.* 0 But it is a right which 
only the father possesses against his sons, and on nis death the Dayabhag 
family is little distinguishable from a Mitakshara family, save that a Daya¬ 
bhag coparcener possesses the larger power of disposal, being free to 
dispose of bis shart as if it were his separate or self-acquired property, 
and women are not disqualified from being admitted into the rank of 
coparceners. To this extent the Dayabhag takes a more modernized view 
of ownership, though in its law of inheritance it gives gi eater prominence 
to the theory of spiritual benefit the effect of which will have to be con¬ 
sidered in the sequel. But so far as the law' of joint property is con¬ 
cerned the difference between the two systems is the difference between 
coparcenai) and co-ownership with the consequential result that there 
can be no survivorship, but only inheritance so that on the death of their 
father the heirs take as tenants-in-common and not as joint tenants. 

The Dayabhag joint family is thus the very antithesis of 

the Mitakshara family, as it recognizes no right by birth, no 
co-ownership, no fetter on female rights to coparcenership 

or succession. As regards all property whether ancestral or self- 

acquired divided or undivided, the father of a Dayabhag family is 
entitled to absolute right of enjoyment and alienation by an act 

inter vivos or by will. His sons and grandsons possess no vested 
right but merely a spes successions, which they cannot dispose of. 


(1) Mit. 1-1-2. Bhoobunmoyee, (1859) B. S. D. A 250 

(2) Dayabhag, I-I-4, 5. affirmed, on review, (i860) ib . I-489; 

( 3 ) Kutnla v. Gooroo, (1829) B. S. D. Uddoy v. Jadublal, 5 C. iij; Ntrattt v. 

A. 322 (410); Juggomohun v. Neemoo, Lokemth, 6 C. 461; San id it ^ Moha- 

Morton 90; Motee Lai v. Mi Herjeet, 6 nanda, 31 C. 448. 

8. S. D. 73 (85) ; Ramkishore v, 
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But on the father's death the sons and grandsons and the widows of 
those predeceased become entitled to dispose of their share, whether 
divided or undivided, and in all property, whether ancestral or self- 
acquired, both by an alienation inter vivos or by will, to any person 
whatsoever, even to the exclusion of their own offspring. 

1685. The antithesis between the two schools may be set out 

thus 


Mitakshara. 


Joint Family. 


Dayobhag. 


(1) Right arises upon birth. 

(2) Only males are qualified to be co¬ 

parceners. 

(3) No co-parcener can alien his interest. 

(4) Father can only alien joint property 

for legal necessity or for his own 
antecedent debt. 

(1) No right arises upon birth. It arises 


upon the father’s death. 

(2) Widows of co-parceners become co¬ 
parceners. 

(3) A coparcener aliens it even by gift 
or will. 

(4) He possesses absolute power of 
disposal and may alien it to any 
one. 


160 . 


Dayabhag family 
with father as head. 


In a family comprising the father and his sons and 
grandsons, the father is absolutely entitled 
to all property, whether ancestral, or his self- 
acquired property. 


Synopsis. 


( 1 ) Constitution of Dayabliag ( 2 ) Rights of Sons as Against 
Family (I680). the Father ( 1687 ). 

( 3 ) No Estoppel ( 1688 ). 

1686. Analogous Law.—The following texts support the section:— 

Dayabhag. —“ If sons have property in their father’s wealth, partition would be 
demandable even against his consent, and there is no proof that property is vested 
by birth alone, nor is birth stated in the law as a means of acquisition.”(4) 

"Hence (that is, because property is not vested in sons, while the father lives, 
or because property is rot by birth, but by survival or -because the demise of the 
ancestor is a requisite condition) the passage cited beginning with the words "after 
the death of the father ”<*> being intended to declare that property vested at that 
period (namely at the moment of the father’s decease) recites partition which, 
of course, then awaits the right pleasure (of the successor.) For it cannot be a 
precept as the same result respecting the right of partition at (pleasure) was 
already obtained (as the necessary consequence of a right of property),’’(<>) 

1687. Dayabhag Family.—A Dayabhag joint family may have 
the father as its head, or it may be a family comprising the brothers 
and nephews with a head other than the father. In the first case, so 
long as the father is the head of the family, he is the sole master of all 
its property, whether ancestral or self-acquired. His sons and grand¬ 
sons possess no right over him. Nor is there the presumption of law 
that while a Hindu family remains joint all property including 


(4) Ch. I-19. divide equally the paternal estate: for 

(5) From Manu, IX-104: “After they have not power over it, while their 
the death of the father and the mother, parents live.” 

the brethren being assembled, must (6) Ch. I-26. 
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acquisitions made in the name of individual members is joint property.(?) 
They cannot enforce a partition or exercise any of the rights of a 
Mitakshara coparcener. The father is not even bound to maintain his 
adult sons or grandsons, though he is hound to maintain his miner 
sons, (8) his unmarried daughters,«9> hj s wife* 10 and his parents.* 1 ') 
Under the Mitakshara, the father is under a legal duty to maintain 
his son’s widow, but undo l l 'e Dayabhag the son having no vested 
interest in his father's property, his widow has equally no legal claim 
for her maintenance. Her chini upon her father-in-law for mainten¬ 
ance is merely moral and unenforceable in a Court of law.*’ 3 ) But 
she has a legal claim to be maintained by her husband's brother if he 
inherited property from his father, in which case the moral obligation 
of the father becomes a legal obligation of the son.* 1 *) The mother is 
entitled to maintenance, and is allotted a share in lieu of mainten- 
rjiced*-*) With the exception of the " outcast and his son ” all dis¬ 
qualified members of the family are entitled to maintenance,the son 
of the outcast being entitled to a share of the inheritance. 

1688. The absolute ownership of the Dayabhag father may be 
No E*to el emphasized by the fact that the son does not 

o • oppe . acquire any right against him even by estoppel. 

So where the son constructed a house with money of his own on a 
plot of land belonging to the father, he could not claim even joint 
ownership thereon with the father,< l6 > and the father had the right of 
turning him out of the house, even though he had allowed and encourag¬ 
ed the son to spend large sums of money for that purposed*?) In such 
cases there can be no estoppel against the father, since the son is 
presumed to know the law, though the father would equitably be bound 
to pay for the improvements he had encouraged his son to maked l8 > 

161. Except where the father is alive, the Dayabhag joint 
family is, as regards its management and 
families. Dayabhag the rights of members, subject to the same 
rules as the Mitakshara family, except 

that:— 

(a) a .co-parcener may alien his share by sale, mort¬ 

gage, gift or devise. 

( b ) women are not disqualified from becoming co¬ 

parceners. 


(7) Jasoda v. Lai Mohan, 42 C. L. J. 
486. 

(8) Premchattd v. Hulaschand, 12 W. 
R. 494; Nilmony v. Boneshur, 4 C. 91 
( 93 ). 

(9) Dayabhag, Ch. 11 - 34 - 

(10) Khctramani v. Cashinath, 10 W. 
R. (F. B.) 89. 

(11) Kamini v. Chandra, 17 C. 373. 

(12) Janki v. Nand Ram, 11 A. 194 F. 
B.; Kamini v. Chandra, 17 C. 373; 


Ammakannu v. Appu, 11 M. 91; Sid- 
desury v. Janardhan, 29 C. 557 ( 575 )- 

(13) Kedarnath v. Hetnangini, 13 C. 
336 O. A.; Hemangini v. Kedar Nath, 16 
C. 758 P. C. 

(14) Dayabhag, Ch. V-n. 

(15) lb., Ch. V-19. 4 f , , 

(16) Be joy Krishna v. Ashutosh, i 3 

C. W. N. 397 - . „ 

(17) Dharma Das v. Amulyodhan, 33 
C. 1119 (1127). 

(18) lb., p. 1129. 
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Synopsis. 


( 1 ") Rights of Members of a 
Dayabhag Family ( 1689 - 
1690 ). 

( 2 ) Right of Member to Alie¬ 
nate his Share ( 1691 ). 


( 3 ) Rights oj Women in the Co¬ 

parcenary ( 1692 ). 

( 4 ) Presumption of Joint 

Acquisition in Dayabhag 
Family ( 1693 ). 


1689 . Analogous Law.—Except that the father under the Dayabhag 
school possesses absolute power over the family estate, whether ances¬ 
tral or self-acquired, a Dayabhag family without the father is indis¬ 
tinguishable from a Mitakshara family with only two exceptions set 
out in the two clauses. 


1690. In all other respects the powers and duties of the manager 
of families subject to the two schools arc identical. The manager may 
contract debts for the joint family for which its members would be 
liable, and a decree passed against the manager would bind them even 
though they were not parties to the suit.* 19 * It has been held that 
the m mnger is accountable to the other members, and in this respect 
the Dayabhag manager is subject to an added liability* 20 * but this view 
is not supported by any special rule of the Dayabhag school, but main¬ 
tains his liability to account which is inconsistent with the fundamental 
idea of copartnership.* 2,) 

1691. It h as already been seen that Jimut Vahan allows a copar- 

Clauae (a) cencr an unfettered right of disposal over his copar- 

auae tay cenary interest. In this respect the Bengal 

copaiccner has greaier rights than his confrere in the Bombay and 
Madras Presidencies in that while the latter can only transfer for value, 
the former can do so even by gift or devise. 11 is transferee has not 
merely an equity to a partition but acquires a title to his coparcener's 
share of which he may enforce a partition by metes and bounds. 

Again, while a Mitakshara minor coparcener can only claim parti¬ 
tion upon special grounds, the Dayabhag minor may do so as of right. 
To borrow a term from the English Law, the Dayabhag coparceners 
are, as regards their rights, tenants-in-common. 


1692. As such, it follows that they have no right of survivorship. 
Clause (b) Consequently, if of two brothers one should die, 

his widow becomes a coparcener with the other 
and is entitled to enforce all the rights of her deceased husband.* 22 * 


(19) Divarka Nath v. Bunqshi, 9 C. VV. 
N. 879. 

(20) Abhay Chandra v. Pyari Mohan, 
5 B. L. R. 347 F. B, 13 W. K. (F. B.) 
75; distinguished in Balakrishna v. 
Muthusami, 32 M. 271 (274) ; contra in 
Rungun v. Kassinath, 13 W. R. 76-nott 

(21) Balakrishna v. Muthusami, 32 M. 
271. 


(22) Dayabhag, Ch. XI-i-8; Cossinaut 
v. Hurra Soondery, (1826) Clarke’s 
Rules and Orders (App.) 91; Sudaminee 
v. Jogesh Chunder, 2 C. 262; Janoki v 
Mothara, 9 C. 580; Bepin Behari v. Lai 
Mohun, 12 C. 209; Durga Nath v 
Chintamani, 31 (\ 214 (218). 
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The Dayabhag makes no distinction between moveable and im¬ 
moveable properly iibented In a female as the heiress of a male relative. 
She has the same powers and is subject to the same rcstricrions as 
regards management and alienation/' 0 


1693. It is stated that the presumption of the Mitakshara law that 
aujuisilious m.ule m the imies of the individual 
■ °* members, while the family “mains mint, are joint 

Joint Acquisition. p n , 1)crt y f ls n „ t ..pphcablc to a joint family under 

the Dayabhag school, under which it is imumbent upon a person alleg¬ 
ing any property to be joint at least to prove the existence of an 
original nucleus with the aid of whiili the po-perty sought to be parti¬ 
tioned, has been increased and amplified f -' ilut in a subsequent case 
it was explained that the Mit.ikshar.i mle iqualh applies to a Davabhag 
family/-' 0 (§ 1695 ). 

162. (1) All acquisitions are presumed to be made for 

the joint family, provided it had then a 
duf/ f a e c C qui*/tioi« d,V ' nucleus from which such acquisitions were 
possible: 


(2j Those made by a member without the aid of joint 
funds become exclusively his own; 


(3) But those acquired mainly by his own exertion with 
little assistance from the joint funds become accretions to the 
joint estate, the acquirer being: entitled to a double share there¬ 
in on partition; 

(4) Acquisitions made with the aid of joint funds fall 
into the joint estate in which the acquirer is entitled to no 
preference. 

Synopsis. 


( 1 ) Self-acquired 
( 1694 ). 


Property ( 2 ) Apportionment of Property 

( 1695 ). 


1694. Analogous Law.—This section is supported by the undernoted 
authorities/ 0 the substance of which is stated in the rule:— 

Dayabhag.— “That which is acquired h> a person, belongs exclusively to him 
so long as he lives, if there he no special rule (to the contrary) : but, where the 
exertion of one is merely through the joint family, and the other contributes to the 
acquisition hy his person and wealth, it is a rule suggested by reason, that the one 


(23) Dayabhag, Ch. Xl-i; Purga Noth 
v Chintamani, 31 C 2i4 (218). 

(24) Saroda Prasad v. Mahananda, 31 
C. 443, followed in Govind v. Radha 
Kristo, 31 A. 477 (480). 

, (25) Rama Nath v. Kusum Kamini, 4 
(\ L. J 56 (62, 63) distinguishing 

Saroda Prasad v. Mahananda, 31 C. 448, 
following Tauck Cbunder v. Joodhesser. 


10 W R 178; Kanhia Lai v. Debt Pas, 22 

V 141 

(1 ) Cl (1) ■—Gobinda v. Radha, 31 A. 
477 (480); Sarada Prasad \. Mahananda, 
31 C. 448: Ramanath v. Kusum Kamini, 
4 C T- J. 56 ( 6 i). 

Cl (2) Dayabhag, VI-1 §8 23-30: 
Lalchand v. Swarnamoyi , 13 C. W. N. 
T133. 3 T. C. 102. 

Cl (3) Dayabhag, VI-i-§ 23. 


H. C .-54 
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shall have a single share, and the other two. Hence likewise it follows, that if the 
joint stock be used, shares should be assigned to each person in proport.on to the 
amount of his allotment, be it little or much, which has been used."( J ) 

To this effect was the futivah of the Pandits in a case ( J>: “ Of several 
brothers living together in a family partnership, should one acquire pro¬ 
perty by means of funds common to the whole, the property so acquired 
belongs jointly to all the brothers. Should, however, the means of acquisi¬ 
tion, drawn from the joint funds, be of little consideration and the personal 
exertions considerable, two shares belong to the acquirer and one to each 
of the other brothers.” 

1695 . This section lays down a rule for the apportionment of pro¬ 
perty acquired with the aid of nucleus of the joint family, and that acquired 
solely or mainly by a member’s own exertions. In the first two clauses 
the Dayalhag rule is net different from that of die Mitakshara,the only 
rule special to the 1 layahhag living that stated in Clause ( 3 ) which gives the 
acquirer two portions in property acquired mainly by his exertions. 
Again, the presumption of the Mitakshara that acquisitions made in the 
name of individual members, while the family remains joint, are joint pro¬ 
perty, is not applicable to a Dayabhag joint family, it being incumbent upon 
a person governed by that school to prove the existence of an original 
nucleus with the aid of which the property sought to be partitioned has 
been increased and amplified. (6 > The question what exertions entitle the 
acquirer to two shares must depend upon the value of the property, and the 
value of his own contribution to its acquisition or improvement. 

It will he noticed that while Clauses ( 1 ), ( 2 ) and ( 4 ) are in accord 
with the Mitakshara, Clause ( 3 ) gives the acquirer an additional share to 
which a Mitakshara coparcener is not entitled. As such, the clause marks 
the growth of individual rights over the piore indiscriminate collectivism 
of the orthodox school. 


(a) Dayahhn". VI-1-23. 

(3) Partap Bahadur v. Tilukdharee, i 
S. D. A. B 179 (236), cited in Lai chard 
v. Surtmmoyce, 13 C. W. N. 1133, 3 I. C. 
102 (104). 

(4) See S. 109 ( d); S. no (<r). 

(5) Par tab Bahadur v. Tilukdharee, 1 
B. S. D. A. 179 (236); Lalchand v. 


Sarnamoyte, 13 C \V. N. 1133, 3 I. C 
102 . 

(6) Govind Chandra v. Radha Kristo, 
w 477 (480); Sarada Prasad v. 
Mahanand Roy, 31 C. 448; contra in 
Rama Nath v. Kusunt Kumari, 4 C. L. J. 
56 (62, 63). 



CHAPTER XIII 


Partition. 

169 S. Topical Introduction.—The right of partition postulates a 
later development of archaic law. As stated before, the piimal society 
was tribal and all that the tribe acquired was held in common without 
any right of alienation or division. The disruption of tribes into family 
groups marked a distinct advance in social evolution, but the incidents 
of tribal ownership continued and so Usanas declares that land was 
“ indivisible among kinsmen even to the thousandth degree.As 
the families grew and became unwieldy and social conditions brought 
about greater security, the necessity of partition became inevitable. 
We have then the text: "Land passes by six formalities; by consent of 
townsmen, of kinsmen or neighbours and of heirs, and by gift of gold 
and water." " In icgard to Ihe immoveable estate, sale is not allowed; 
it may be mortgaged by consent of parties interested,” 2 (3) 4 that is to 
say, townsmen, neighbours, kinsmen and heirs were all interested in 
its disposal, for they were all, at one time, joint owners of the tribal 
domain. As time advanced their hold on the land relaxed, and the kins¬ 
men alone formed a group who jointly held and enjoyed the common 
land. Yet another stage separated even the kinsmen but the separa¬ 
tion in possession was not recognized as any separation of titles. So 
Brihaspati ordains: "Separated kinsmen as those who are un-sepa- 
rated are equal in respect of immoveables, for one has not power over 
the whole to make a gift, sale or mortgage.”* 4 * But the same process 
which had put the townsmen and the neighbours out of account equally 
sufficed to place the separated kinsmen out of the family and expanded 
the individual rights of property, but the same texts which still re¬ 
folded the hislny of the past had to be reconciled with the growing 
rights of property. As the communities became more scattered the 
law of convenience dictated the recognition of family rights. Indivi¬ 
dual effort began to be prized and a distinction became perceptible 
between individual acquisition and communal wealth. This is recog¬ 
nized in the following text of Brihaspati: “ lie among them who has 
made an acquisition, may take a double portion of it.” (s > This was 
the first recognition of the incentive to individual enterprise but it was 
half hearted and eaten up bv the exception. “ But if the common stock 
be improved, an equal division is ordained.” (6 * But the march of 
economic laws may be slowed, it cannot be thwarted. As the value 
of property grew and a keener competition for existence stimulated 
industry, the light of each memher to separate his share could no 
longer be resisted. But this was not universally acknowledged. For 
instance, in Malabar a coparcener has even now no right of partition, 


(2) Cited in Mit, I-4-26. 

( 3 ) Anon., cited in Mit., I-1-31, 32. 

(4) Cited is Mit, I-1-30. 


(5) Brihaspati, XVII-42, cited in Mit, 
(6)^Va<L Il-iai, cited in Mit., I-4- 



852 


TlfK HINDU CODR 


though the coparcener entitled to his self-acquired mo cable pro¬ 
perty during lus lifetime. Inch on his death lapses to the tanvud 

1697. Tn places, however, where the communal rights yielded to 
familial rights the community did not loose its hold upon such property. 
Thero then arose (he right ot pro eruption. Such is the right of pro 
emption in the Punjab where the right was too well established to 
be shaken by the smaller families Put in more advanced sections 
of society both the communal and the familial rights have yielded to 
individual ownership. Such is the law of the Da\ahhag in I’engal 
where a coparcener enjoys rights in c/mui-severaltv even when he is 
a member of a coparcenary. Put under the Mitakshara his rights 
are more medieval though here again, the presidencies of P.ombay and 
Madras have adopted a view which recognizes the right of a coparcener 
to alien his share for value Put the right of alienation though closely 
linked to the right of partition is yet distinct. The right of partition 
was the first to he forced for recognition The right of alienation 
came in later. Put they were both rights of property and have reacted 
upon one another. Take, for instance, the case of Pengal where male 
and female coparceners have alike the right to demand, partition. And 
here the coparceners enjoy the largest latitude of alienation. 

1698. With the first concession of the right of partition the shares 
were unequally divided “The portion deducted for the eldest is the 
twentieth part of the heritage, with the best of all the chattels; for 
the middlemost, half of that; for the \oungesl, a quarter of it Put 
this practice was not nnifoini, since Manu declines that in a partition 
after the death of the tat her and mother. “ the eldest brother mar 
take the patrimony entire, and the rest may live under him as under 
his father,”^) thus foreshadowing the rule of primogeniture which still 
survives in custom and is ordinarily applied to Jagirs, Rajas, Zemindaris, 
chieftainships and principalities When th<* right of unequal division 
could no longer he tolerated, the custom changed but the written law 
could not he altered. This is how equality of partition became estab¬ 
lished. An unequal partition is admissible in every period. How then is 
a restriction introduced, requiring that sons should divide only equal shares? 
The question is thus answered: True this unequal portion is found in 
the sacred ordinances, but it must not he practised, l>ccause it is abhor¬ 
red by the world; since that is forbidden by the maxim * practise not 
which is legal, hut is abhorred hv the world ffor) it secures not celes¬ 
tial bliss/ 5 6 7 8 ) as the practice of offering hulls is shunned on account of 
popular prejudice, notwithstanding the injunction ‘ offer to venerable 
priest a hull or large goat ’ and as the laying of a cow is for the same 
reason disused, notwithstanding the precept***) ‘ slay a barren cow as 
a victim consecrated to Mitra and Varun ’ Therefore, unequal par¬ 
tition, though noticed in the codes of law, should not he practised, 


(5) Gmnndan v. Sankaran, 32 M. 152 
(.160) F. B., following Kallali v. Palat, 
1 M. II. C. R. 162. 

(6) Manu, IX-112. 

(7) Manu, IX-105. 

(8) Yad, according (o Mitra Misra in 
the Virmitrodaya, but ascribed to Manu 


in Balam Bhatt’s commentary. It has 
not, however, been found either in Manu 
nr Yadnnvalkya’s Institutes; Colcbrooke's 
Note to Mit., i-iii-4. 

(g) Veda—Suhodhini and Balamhhutt 
—Cole. Note to Mit., 1-3-4. 
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since it is disapproved by the world and is contrary to scripture. For 
this reason, a restriction is ordained, that brothers should divide only 
in equal shares.”<‘°> 

1699. The history of the Mitakshara law of partition is thus an 
innovation on the ancient law. At first the right to divide rested with 
the father. It could not be enforced against Ins will, l’.ut later on 
it was recognized that what was right for the lathe - to do was equally 
right for the son to demand. The only objection that could he taken 
to such enforced partition is prejudice to the father's after-born issue. 
As to this the Mitakshara said: “While the mother is capable oi bearing 
more sons and the father retains his worldly attritions and does not 
desire partition, a distribution of the grandf uher's estate does never¬ 
theless take place by the will of the «on.” ( “J Hut the son’s right 
against the father is conditioned by the Mitakshara m the following 
facts: (t) It might be made In the father; (ii) against the father, 
if the father is addicted to vice and tin mother .s past child bearing. 
IUit after the father’s death partition could be had as a matter of 
i.mirsed'- J This text is now explained awav as referring to the father’s 
self-acquisitions. 

163. ( 1 ) Partition is the intentional severance oi co-par- 

Partition defined. ccnary interests by members of a joint family. 

( 2 ) An unequivocal expression of an intention to separatt 
such interest may amount to partition. 

(3) Partition may be effected by the rielinition of rights 
or by the division of property In metes and bounds. 

Illustration 

.'I tiles a suit for partition against H. a joint number of his fatnih It operates at 
a scpaiatnm.Pj) 

Synopsis. 

i 

( 1 ) Texts on the Subject 1711 ). 

( 17 (H)). (. 7 ) Division of Eights I 1712 - 

( 2 ) Partition of Keveune-payimj 1713 ). 

Estate ( 1701 - 1702 ). (8) Institution of Suit ( 1 / 1 - 1 - 

( 3 ) What is Partition ( 1703 - 1715 ). 

1704 ). ( 9 ) Effect of Minor’s Suit 

f 4 ) Severance ( 1705 ). ( 1716 ). 

( 5 ) Declaration of Intention y 10 ) liffctl of an .heard ( 1717 ). 

( 1706 - 1709 ). ( 11 ) Dayabagh Last 1 Distinguish- 

(6) Intention Material ( 1710 - ed ( 1718 ). 


(12) Mit.. l-j-7 

(n) Kateal Nani v. Prabbu. 39 A. 496 
P. C. 


(10) Mit. T-4-7. 

(it) Mit., L-V-8; Krishna v. Sami', 9 
M. 64. 
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1700. Analogous Law.—The following texts bear on the subject 
of partition:— 

(1) Narad. —“Where a division of the paternal estate is instituted by sons that be¬ 
comes a topic of litigation called by the wise partition of heritage ”04) 

(2) Mitakshara.— “ Partitioned) is the adjustment of divers rights regarding the 
whole by distributing them on particular portions of the aggregate.’’t‘ 6 > 

(3) Virmitrodaya.— Partition is the adjustment of the pioprictaiy right into 
specific shares.”7) 

(4) Dayabhag.— “ Partition is the allotment of separate portions of the family 
property to the co-sharers corresponding to the shaies already owned by each, By 
partition an allotment is made in respect of the share of a copaicencr."< l8 ) 

(5) Raghunandan.—“Partition is a distributive adjustment by lot or otherwise 
of the property of relatives vested in them, over the whole wealth, in right of the 
same relation, upon the extinction of the former owner’s piopcrty ”t'9* 

(6) MayukH.—“ Even where there is a total absem c of common property a 
partition is ciTee'ed by the mere declaration, 'I am separate from thee,' fot pailition 
is a part e dar condition of the nnnd and the declaration is indicative of the 
same."* 30 ) 


(7) Saraswati Vila*.—“Without any formality partition can be effected by 
mere intention."* 21 ) 


1701. The Hindu Law c,f partition has been materially altered by 
. . the statute law which prescribes a special procc- 

nuapplying Estate*"" flurc for the partition of revenue paying estates 

by the Collector/"* And the Partition Act of 
1893 * 2 ** generally empowers the Court to sell the whole or any portion 
in order to prevent inconvenient divisions. . 


The effect of these statutes is to modify the procedure, leaving 
the rights to be determined by Hindu Law. 


1702. Gautam treats partition as one of the sources of property* 24 * 
and this view is echoed by the Mitakshara. This does not mean that 
before partition property does not vest in any one nor does it mean 
that before partition none of the co-parceners have any interest in the 
joint property. All that Gautam means is that before partition the right 
of a co-parcener was indetci initiate and that partition defines and 
perfects it. 


(14) Narad, XIII-i 

(15) Vibhag. 

(16) Mit., I-1-4. 

(17) Mitra Misra’s Virmitrodaya, 1-36 

(18) Cited in Mitra’s Joint Family and 
Partition (2nd Ed.), 303. 

(19) Dayatatwa, cited in Col. Daya¬ 
bhag, I-1-8. 

(20) Ch. IV, S. 3 (Mandlik), 38. 

(21) Setlur’s Tr.. 122. 

(22) Bengal Act V of 1897, supple¬ 
mented by rules framed by the Board of 


Revenue U. P. Act III of 1901; C. P. Act 
II of 1917, Ch. XI (Ss. 161-186); Punjab 
Act XVII of 1887, Ch IX; Bom. Act VI 
of 1888 and V of 1879 (Ss. 113, 117), 
subject to the provisions of Bom. Act V 
of 1862; Mad. Act II of 1864 (Ss. 45, 
46); Mad. Act I of 1866; Assam Reg. 1, 
1886, Ch. VI. 

(23) Act IV of 1893. 

(24) Gautam, X-39; 2 S. B. E. 228, 
cittd with approval in Mit. I-18. 
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1763. What is Partition.—The term “ partition ” involves the 
Cl (iv) Meaning severance of undivided interests in common pro¬ 
of Severance. * perty. The very word “ coparcener ” implies a 

n &ht to the division of property. Cunningham 
defines partition as the process by which members of a joint family 
becomes separate, and cease to be coparcenci s But this definition 
is too narrow since it is now settled that " a definite and unambiguous 
indication by one member of his intention to separ ite himself and to 
enjoy his share in severalty may amount to separation. But to have 
that effect the intention must be unequivocal and clca.iy expressed.”^) 
This was pointed out by the same Board as tar back as 1866 when 
referring to an argument that a partition deed was ineffectual to convert 
the undivided property until it lias been completed by an actual parti¬ 
tion by metes and bounds, Lord West bury observed “ That the conten¬ 
tion confounded the division of title with, the division of the subject 
to which the title is applied." lie then added: ‘ When the members of 
an undivided family agree among themselves with regard to particular 
property, that it shall thenceforth be the subject of ownership in cer¬ 
tain defined shares, then the character ol undivided property and joint 
enjoyment is taken away from the subject-matter so agreed to be dealt 
with; and in the estate each member has thenceforth ,i definite and cer¬ 
tain share which he may claim the right to receive and to enjoy in 
severalty although the property itself has not been actually severed and 
divided.” (J) This view has been since reiteiated by the same Board 
in other cases,< 3) in one of which they said: “ Sepaialion from the joint 
family involving the severance of joint status so far as the separating 
member is concerned, with all the legal consequences resulting there¬ 
from, is quite distinct from the de facio division into specific shares of 
the property held until then jointly. One is a matter of individual 
decision, the desire on the part of any one member to sever himself from 
the joint family and to enjoy his hitherto undefined or unspecified 
shares separately from the others without being subject to the olli 
gations which arise from the joint status, whilst the other is the natural 
resultant from his decision, the division and separation of his share 
which may be arrived at either by private agreement amongst the 
parties or on failure of that by the intervention of the Court. Once 
the decision has been unequivocally expressed and clearly intimated 
to his co-sharers his right to obtain *and possess the share to which he 
admittedly has a title is unimpeachable; neither the co-sharer can ques¬ 
tion it nor the Court examine his conscience to find out whether his 
reasons for separation were well founded or sufficient; the Court has 
simply to give effect to his right to have his share allocated separately 
from the others.”* 4 ) 

1704. The “intentional severance” mentioned in Clause ( 1 ) may 
then be effected by the mere institution of a suit for the partition of his 
specific shared®) or by a mere declaration or by some overt act, as in the case 


(JS) Hindu Law, P. 136. 

(1) Stiraj Narain v. Iqbal Narain, 35 A. 
80 (87) P. C. 

(2) Appovitr v. Rama, II M. I. A. 75 
(89, 90). 

(3) Sura] Narain v. Iqbal Narain, 35 


A. 80 (87) P. C.; Girja Bai v. Sadashiv, 
43 C. 1031 P. C. 

(4) Girja Bai v. Sadashiv, 43 C. 1031 
(1047, 1048) P. C. 

(5) Kazval Natn v. Prabbn, 39 A. 39 
P. C.; Pursotam v. Jagannath, 41 A. 3OI. 
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where one co-parcener “ left the joint residence to withdraw himself 
from commensality as indicating a fixed determination henceforward 
to live separately from his cousin, and the Court treated “ the fact of 
his borrowing money for his maintenance .is well as making a will 
as indicating, at all events, that he himself considered that a separation 
had taken place.” The conclusion was based on the inference of inten¬ 
tion derivable from the acts and declarations of the member who, it 
was alleged, had separated himself, and not from the conduct or attitude 
of any other party. (6 > 

The first essential condition of partition then is that it must be 
intended. The intention may be inferred from conduct, act, or declara¬ 
tion showing a determination to effect severance from the joint family. 

1705. Such severance must be to determine the joint status, thus 

_ distinguishing partition from a mere family 

arrangement for convenience of management or 
possession. The severance may be of title, status, or possession but 
it must be with the intention to effect a severance. 

The fact that a mere severance of interest does not constitute 
partition if such severance was not expressly or impliedly intended to 
have that effect, is the ratw decidendi of many cases. Such a case 
arose where the plaintiffs sued the defendants, for partition. The par¬ 
ties had long been separate m mess and residence, and as to estate the 
plaintiff’s ancestors received some land from the ancestors of the defen¬ 
dants by way of Sir upon the income of winch they maintained them¬ 
selves. This Sir did not correspond to the extent of the share which 
the plaintiff’s branch would have received if there had been a parti¬ 
tion. It was proved that there was a famil) custom according to which 
different members of the famil) on living separate, received similar 
alloments of Sir for maintenance which were increased according to 
exigencies. There was such an increase at one time to the lands 
given to the plaintiff’s branch, whereupon the l’nvy Council held that 
there had been no partition, and as to the bar of limitation 1)} the 
defendants the Court held that the proceeds of the Sir were payments by 
the defendants which kept alive the plaintiff’s claim. 171 

1706. Declaration of Intention.— Lt as at one time held that two 


Clause (2). 

there must be 


things were at least necessary, to constitute 
partition, namely, the shares must be defined, and 
distinct and independent enjoyment of those shares.W 


(6) Joy Ndram v. Giris Chinnier, 4 (J. 
434 1’- C.; cited in Girja Bai \ 'iadashiv, 
43 C 1031 (1050) P t 

(7) Ranjit Singh v Suer Gujrti) Sinyh, 
L. K. 1 I. A 9, 3 Sar. P. C 304 

(8) Sheo lJyal v Judounaih, 9 \V R 
61; Sudarsanam v. Nnrasimhulu, 25 M. 
149 (156);"in which Hhashyam Ayyangar, 
J., held that a mere declaration was 
insufficient and that what was required 
was some further overt act, namely, the 
giving him “ some trifle ” out of the 
family property.— lb , p. 156, citing Alii., 
J-ii-n, 12; Aianu, IX-207; Yad, ii -j 17. 


So Yadnavalkya says: " The separation of 
011c who is able to support himself and ia 
not desirous of participation may be com¬ 
pleted by giving him some trifle ” (II- 
117). but the contrary slated in the text 
is now too well established to admit of 
any controversy. These and the follow¬ 
ing cases must then he taken as overruled 
by the Privy Council; Ambika Dot v. 
S’ukhmani, 1 A 437; Dcbee Per shad v. 
1 'hool Kuan, 1 z \V. R. gio (institution of 
suit insuflictent) ; contra in Joy Naran v. 
Girish t hunder, 4 C. 434 P. (J.; Girja Bat 
v. Sadashiv, 43 C. 1031, 1045 P. C. 
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But as already stated, the Privy Council have in a series of cases laid 
down that neither the firsts nor the second condition is bv any means 
a pre-requisite of a completed partition,< ,n > and th-.t even an'unequivocal 
expression of intention clearly expressed may amount to partition .GO 
But the expression of such intention must be to presently appropriate 
and enjoy in a manner inconsistent with the ordinary state of enjoy¬ 
ment of an undivided family, that is, the expression must unequivocally 
create a present separation and not merely a contemplated separa¬ 
tion. GO “The intention to separate may be evinced in different ways, 
either by explicit declaration or by conduct. If it is .m inference 
derivable from conduct it will be for the Court to determine whether 
it was unequivocal and explicit.”*' 3) Such was held to lie the case where 
one of the two co-sharers who constituted the joint family " left the 
joint residence and withdrew himself from cnmmensality as indicating 
a fixed determination henceforward to live separately front his cousin ” 
and the Court treated “ the fact of his borrowing money for his maintenance, 
as well as making a will as indicating at all events that he himself con¬ 
sidered that a separation had taken place.”* 14 * 

1707. The same view has been taken by the Privy Council,*' 5 * with 
the result that their Lordships have committed themselves to two somewhat 
opposing views. In the first place they have affirmed that the mere 
institution of a partition suit may effect severance, if it amounts to an 
unequivocal and unmistakable intention to become separate* 1 '’*; yet if the 
suit is afterwards withdrawn, it has not the same effect. These views sug¬ 
gest the following queries. If the mere institution of a suit is equivalent 
to the unequivocal declaration of intention, which must he presumed, then 
liow does its subsequent withdrawal affect that intention, since the only 
logical outcome of withdrawal must he to leave the parties separate. There 
can be no reunion because reunion needs an agreement to reunite. Nor 
can the unequivocal intention lit construed to be revocable. If the institu¬ 
tion should suffice to determine jointness, it should do so equally even it 
the plaintiff is a minor, but in his ease unquestionably it cannot have 
that effect*' 7 * (§ 1716 ). Again, if the severance is complete with the insti¬ 
tution, what happens if 1 he suit is dismissed, and what is to become of the 
manager’s authority) and who is to manage the estate without an accredited 


(g) Palani Animal v. Muthuvenkata, 48 

M. 254 (257) P. C. 

(10) Appovicr v. Rama, 11 M I A. 75; 
Door</a Per shad v. Kundutt, 21 W. R 214 
P. C.; Ranjit Singh v. Koer Gujraj Singh, 
L. R. 1 I. A. 9; Chidambaram v. Gauri, 
2 M. 83 F. C. ; Joy Narain v. Grish 
Chunder, 4 C. 434 P. C.; Ram Pershad v. 
Lakhpati, 30 C. 231 (253) P. C.; Dal 
Kishen v. Ram Narain, 30 C\ 738 P. <_' ; 
Parbati v. Naunihal, 31 A. 412 P. C.; 
Sura) Narain v. Iqbal, 35 A. 80 (87) P. 
C. ; Girja Dai v. Sadashiv, 43 C. 1031 
( 1045) P- P.; to the same effect, Tej 
Protap v. Champa, 12 C. 96; Radhachurn 
v. Kripa Sindhu, 5 C. 474 (477) ; Phul 
Kuari, (In re), 8 B L R. 388 -note; 
Sundra v. Arunacholam, 39 M. 159. 


(11) Girja Bai v. Sadashiv, 43 C 1031 
(1045) P C ; Girdhar v .Sri Krishna, 39 
\l L. J. 18 P. C., 56 I. C. 293; Kascm v. 
Jorawar Singh, 31 ML J. 46 P. C, 18 
N. L. R. 127'. 

(12) Dabaji v. Kashi Bai, 4 B 157. 

(13) Girja Dai v Sadashiv, 43 C. 1031 
(1050) P. C. 

(14) Jag Narain v. Girish Chunder, 4 C. 
434 P- C 

(15) Kedar Nath v. Rat an Singh, 32 A. 
415 P. C, followed in Palani Animal v. 
Muthavencata, 48 M. 254 (258) P C. 

(16) Girja Dai v Sadashiv, 43 C. 1031 
(1051) P. C, approving Vato Koer v. 
Ravshan Singh, 8 VV R 52 

(17) Jethanand v Kcval Ram, 79 1. C. 
505, (1926) S. 216. 
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manager? Lastly, if it is the date of severance, there should be no variation 
of shares consequent upon subsequent births and deaths in the family. The 
true rule would seem to be that the institution of a suit is only a manifestation 
of an intention to separate; but so long as its withdrawal is possible, it is not 
irrevocable, and therefore, not necessarily destructive of jointness. 

1708. Of course, it is a question in each case whether the act and 
conduct of a co-parcener was so unequivocal as to manifest clearly the 
intention to become separate. Such act and conduct must be the ex¬ 
pression of his own volition. It must not be a submission to the 

judgment of another. It must in effect say “ I separate,” and not that 
“ 1 will separate if you so will it.” Consequently, while the mere institution 
of a suit, coupled with a declaration of the plaintiff’s determina¬ 
tion to become separate, may amount to a partition, there can be no 
partition where the plaintiff being in doubt as to his legal status, the 

matter is left to the judgment of the Court. Where, for example, the 

plaintiff sued the defendant, his adoptive father, for a declaration of the 
invalidity of a mortgage executed by the latter on the ground that in 
a previous partition between him and the defendant the mortgaged 
property had fallen to his share, lie then filed a petition asking for 
partition, should the Court hold the parties still joint. He withdrew this 
prayer and applied for the withdrawal of his suit with liberty to institute a 
fresh suit for partition which was allowed. lie then claimed to be separate 
on the strength ot his amended claim; but the Court held that his conduct 
did not constitute such an unambiguous expression of intention as to effect 
a severance of status between him and his father.* 1 ^ 


1709. lSut where two brothers, being members of a joint Mitakshara 
family, executed an agreement whereby, after reciting that the declar¬ 
ants had remained joint and undivided and .in cominensalhy up to a 
certain date, and that portions of their properties, both moveable and 
immoveable, had been partitioned between them, they provided for the 
partition of the remaining joint properties by certain arbitrators ap¬ 
pointed in that behalf, the Court held the agreement of itself to amount 
to a separation of the brothers as a joint family and extinguished all 
rights of survivorship between them.t ao > And so it has been held by 
the Privy Council that although a suit by a member of a joint Hindu 
family against his co-sharers for a separate share of the joint estate 
be not in terms a suit for partition yet if it appears that the intention 
of the plaintiff was to obtain partition in the right of a coparcener it 
does not require the consent of the other coparceners to complete it 
Severance of interest may be effected by an indirect act, such as the sale 
of one’s coparcenary interest to another.< ai ) But in Northern India 
where a sale of undivided interest is not permitted, partition cannot be 
presumed from a mere sale though it is evidence from which partition 
might be inferred. Where the members of a joint family 
agreed in writing that all the moveable and immoveable properties 
were to be divided as from the date of the agreement and that from 


(18) Ragliunandan v. Mahabir, g6 I. C. 
448, (1926) Pat. 545. 

(19) Veni v. Nellappa, 11 M. L. W. 611, 
67 ]. C. 800, explaining Suraj Narain v. 
Iqbal Narain , 35 A. 80 (87) P. C ; 


Kawal Narain v. Budh Singh, 30 A. 406 
( 499 ) P. C. " 

(20) 7 ej Protap v. Champa, 12 C. 96. 

(21) Soundra v Arunachellam, 29 M. 
L. J. 816. 
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that time forward separate accounts were to be kept by the 
coparceneis and the profit or loss subsequent thereto was on no 
account to be binding on the other copartners, the agreement 
was held to have elfected a division in status, though there 
was no actual division of property by metes ami bounds/ 22 * 
The giving of notice or the institution of a suit would amount 
to such partition. So where a coparcener sent a notice to the 
manager demanding that his share be partitioned for whb'h he instituted 
a suit pending which he died and the question arose whether he died 
joint or separated in estate, the Privy Council said: “ It would probably 
be enough for the determination of this appeal to say that nothing 
could be more unequivocal or more clearly expressed than the conduct 
of lfarihar in indicating his intention to separate himself and enjoy his 
share in severalty by the notice of the 1 st October 1908 , coupled with 
this suit, and that the acts amounted to a separation with all its legal 
consequences.” (25 * So partition is complete where the co-parceners 
enter into an agreement in which they declare each member entitled 
to a definite fractional part of the whole estate/ 2 ** 


1716. Partition by metes and bounds is not then necessary to com- 
, .... -i plete partition/ 25 * What is necessary is intention. 

bo whether an agreement for the division of pro¬ 
fits is merely an arrangement for convenience or a partition must 
depend upon the intention of parties to be gathered from the language 
of the instrument, though in construing instruments undue stress 
should not be laid on the words actually employed. As was said in a 
case: “ Looking at the state of knowledge among even fairly edu¬ 
cated Hindus, as to the exact principles of their own law (a point on 
which 1 do not mean to draw a comparison between them and the 
people of any European country at all to the disadvantage of the 
Hindus) looking to this fact, and to the inveterate habit of the natives 
to have accounts of the most important kinds drawn up by mere scribes, 
neither acquainted with law nor trained to precision of language, 1 
have a strong repugnance to hold parties bound to a legal consequence 
arising from the use of particular terms, where surrounding circum¬ 
stances appear to show that the parties had no such intention as that 
consequence would indicate, and that, in truth, the consequence was 
unforeseen.”^* The decision in this case was upheld on appeal by the 


Privy Council who referring to the agreement observed that the state¬ 
ment that the four co-sharers were in possession of equal shares of 
which they appropriated and enjoyed the profits in proportion to their 
respective shares pointed to an appropriation and enjoyment of the 
profits inconsistent with that which is the normal state of enjoyment of 
a joint and undivided Hindu family, and that their resolve to have the 


(22) Umayorupagam v. Palanarayana, 
28 I. C. (M.) 908; Appovier v. Kama, 11 
M. I. A. 75 (91). 

(23) Girja Bai v. Sadaslnv, 43 C. 1031 
(1045) P. C., following Vato v. Rowshun, 
8 W. R. 82. 

(24) Phuljhari Kooer, (In re), 17 W 
R. 102. 


(25) Maltabeer v. Kundun, 8 W. R. 116, 
affirmed O. A. Doorga Pershad v. Kun¬ 
dun, 21 W. R. 214 P. C. 

(1) Mahabeer v. Kundun, 8 W. R. no 
(123), affirmed O. A. Doorga Pershad v. 
Kundun, 21 W. R. 214 P. C. 
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shares mutated in accordance with their actual possession and enjoy¬ 
ment “ appeared to their Lordships to be strong prim a facie evidence 
of the intention to hold the undivided shares as the separate property 
of each coparcener. It may not be conclusive but at all events it is 
strong prima facie evidence of such intention.” They then added that 
though the deed did not declare that after the agreement the family 
was to be divided, at the same time there w r as a statement consistent 
with their continued indivision and that therefore it must be presumed 
that the agreement was only consistent with partition and inconsist¬ 
ent with continued jointness.W 

1711. It is thus clear that a mere definition of interest with the in¬ 
tention to separate would constitute partition. ” Partition does not give 
him a title oi create a title in him, it only enables him to obtain what 
is his own in a definite and specific form for purposes of disposition 
independent of the wishes of his former co-sharers.” 

1712. Division of Rights.— it is seen that an intentional severance 

... of joint interests amounts to partition. It has also 

au,e been seen that such severance may be effected by a 

mere verbal declaration unaccompanied b> any overt act, from which it 
follows that partition may be effected by a mere division of rights without 
any physical division by metes and bounds. So Lord Westbury said: 
“ It is necessary to bear in mind the twofold application of the word 
‘ division.’ There may be a division of right and there may be a division 
of property. And thus after the execution of this instrument, there was 
a division of right in the whole properl), although in some portions that 
division of right was not intended to be followed up In actual partition by 
metes and bounds, that being postponed till some future time when it 
would be convenient to make lhat partition. ,,( P. And later on he said: 
“ Then it there be conversion of the joint tenancy of an undivided family, 
into a tenancy-in-common of the members of that undivided family, the 
undivided family becomes a divided family with reference to the pro¬ 
perty that is the subject ot that agreement, and that is a separation in 
interest and in right although not immediately' followed by a de facto 
actual division of the subject-matter This may, at any time, be claimed 
by virtue of the separate right.” (s > 

1713. So where after the death of one of the members of a joint family 
in 1861 the survivors mutually agreed that the joint property should be 
thenceforth held and enjoyed by the various members of the family in cer¬ 
tain defined shares which they specified in a petition to the Collector dated 
13th June 1861 to have theii names entered to that effect in the official 
pap its of the village which was done, and the petition was filed in the Col- 


(2) Doorga Pershad v. Kundun, 21 VV. 
R. 214 (216) P. following Appovier 
v. Rama, 11 M. I. A. 75; to the same 
effect, Ranjit Singh v Koer Gujraj Singh; 
L. R. 1 I. A. 9. 

(3) Appovier v Rama. 11 M T A. 75; 
Doorga Pershad v. Kundun. 21 W. R. 
214 P. C.; Ram Penhad v. Lakhpali, 30 C 
213 (253) P C.; Sura 1 Narain v. Iqbal, 35 
A. 80 (87) P. C.; Girja Bat v. Sadashic, 


43 L 1031 (1045) P. C.; Deo v. Dwarka- 
ua/h, 10 VV. R. 273; Kailash v. Kaahi, 24 
C. 339: Kcdar v. Romani, 7 T. C (C) 
884 (886); Girja Bai v Sadashiv, 43 C. 
1031 (1048) P C. 

(4) Appovier v. Rama, 11 \f T A. 75 
for. 9 2 ); Parabali v Naunihal Singh, 31 
A. 412 (422) PC 

(5) Appovier v. Rama, ir AT. I. A. 75 
( 92 ). 
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lectorate and entries were made in the village pajjers in accordance with it 
lip to 1899. it was held hy the Privy ( mmul—reversing the decision of the 
Allahabad High Court—that on the evidence, in th« circumstances of the 
case, a partition of the proper!) had been effected in 1861 and that the tran¬ 
sactions and conduct of the members of the family with respect to the manage¬ 
ment of the property had been on the basis that it was held in separate shares 
from that time.99 The decree passed in the suit assigns him that share, 
to which he would be entitled on partition, and such decree does in fact 
effect a partition, at all events of such rights which is effectual to destroy 
the joint estate. So where a co-parcener by name Shiv f'lasad Giri in 
consequence of his cousin Joy refusing to allow him any participation in 
their joint estate, left the house in which they had jointly resided, went to 
reside with the husband of his sister and had to maintain himself for 
sometime by moneys which he bon owed before he sued for his share 
in which he obtained a cleciee, but while it was pending before His 
Majesty in Council, he died devising his estate to his sister’s son and 
thereupon the defendant Joy claimed the estate by survivorship, the 
Privy Council concurred with the Courts in India in rejecting Jov’s claim 
and said: “ Their Lordships regard the conduct of Shiv Prasad Giri when 

he left the house in which both lie and Joy Narain Giri lived and withdrew 
himself from commensality with his cousin, as indicating a fixed determina¬ 
tion henceforth to live separate from his cousin, and they feat the fact 
of his borrowing money for his separate maintenance, as well as making 
a Will as indicating at all events, that he himself considered that a separa¬ 
tion had taken place.”* 6 7 ) 


1714. The mere institution of a suit for partition may be regarded 
i , c as an unequivocal expression of such intention* 8 * * ) 

ns i u ion o ui . an( | h as j, ecn held to amount to partition. 69 But 
such intention cannot be inferred from a suit for a mere declaration of 
the plaintiff’s right to a share in the estate of his father, since such a suit 
would not be inconsistent with an intention on his part to obtain a declara¬ 
tion of his being entitled to a joint interest in a joint estate **°) 


But if the intention to separate is clearly averred in the plaint, the 
fact that the suit was dismissed on the erroneous ground that the plaintiff 
had failed to prove that his father had ill-treated and refused to maintain 
him would not prevent the separation coming into effect.* 11 ) The case 
would of course be different if the plaintiff had withdrawn his suit, the 
withdrawal of which would have prima facie amounted to the withdrawal 
of his declaration that he was separate* 1 -) (§ 1706). A question may arise 


( 6 ) Parbati v. Naunihal Singh, 31 A. 
412 P. C. ; Surai Narain v. Iqbal, 35 A. 
80 P. C.; Girja Rai v. Sadashiv, 43 C 
103 r P. C. ; Ramdhin v. Bisheshar, 3 O. 
T. J. 508; 37 I C. 114; Sikbamaui v 
Ammani, 40 I. C (M.) 36. 

(7) Joy Narain v. Joy Narain, 4 C. 434 
(437) P. C ; Tandayuthapani v Raghu- 
nath, 35 M. 339; Kawal Nain v Budh 
Singh, 39 A 496 (498) P. C. 

(8) Girja Rai v. Sadashiv, 43 C. 1031 

(1045) P. C. ; Ramalinqa v Narayna, 45 

M. 489 P. C. 


(9) Sura) Narain v. Iqbal Narain, 35 
A. 80 P. C ; Kawal Nain v Budh Singh, 
39 A. 496 (498) P. C, following Girja 
Rai v Sadashiv, 43 C. 1031 (ro45) P C. 

(10) Dcbec Pershad v Phool Kocree, 
12 \V. R 510, explained in Joy Narain v. 
Joy Narain, 4 C. 434 (437. 438) P. C 

(n) Kawal Nain v. Budh Singh, 39 
A 496 ( 499 ) PC. 

(12) Kcdar Nath v. Ratan Singh, 32 A. 
415 (426) P. C. ; Palaniammal v Muthu- 
renkatachela 33 M. L. J. 759. 43 b C, 
833 
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whether the institution of a suit for partition by one member has necessarily 
the effect of dissolving the joint family, not only as to the member suing, but 
also as to the members sued. That it could not have that effect if a 
member went out of the family after taking his share on terms, is obvious 
and it is now so held/ 1 *) Rut then it is said that the case is otherwise 
where a coparcener files a suit for a general partition which has necessa¬ 
rily that effect/ 1 ^ Rut it is difficult to sec whv it should have that effect 
without the other coparceners intending to divide inter sc. The case would 
of course be different if the other coparceners agree to a general partition, 
or that at least they acquiesce in it. In one case the Privy Council said: 
" There is no presumption, when one coparcener separates from the others, 
that the latter remain united. In many cases it may be necessary, in 
order to ascertain the share of the outgoing member, to fix the shares 
which the other coparceners are or would be entitled to, and in this sense 
the separation of one is said to be a virtual separation of all.” (ri;) Rut the 
mere incidental fixation of any coparccnei’s share is not partition, and 
llv*re can be no partition uobus vobns of all, merely because one membci 
goes out of the family. 

" For a judgment in a partition suit brought by one coparcener fot 
his share, to separate as a severance in interest not only as to him but also 
as between the other coparceners and the judgment must contain a cleai 
adjudication that each should either have or is entitled to a share definitely 
fixed.”< l6 > A mere declaratory decree to the effect that certain property 
is partible cannot be constiued to effect a severance (,? ) 

Where the institution of a suit constitutes a legal partition it is clear 
that the subsequent biilh of a coparcener cannot affect the plaintiff’s 
shared (§1707). 

1715. Since intellectual partition is completed on a mere expression of 
an intention to separate, the fact that the parties thereafter continued to live 
together and enjoy their share in common might affect the mode of enjoy¬ 
ment, but apart from re-union, it cannot restore the previous status ot 
jointness.It has been held that where there has been a separation but 
not a division by metes and bounds a member may sue for joint possession 
on the basis of his divided status/ 20 ) Rut it may be doubted whether the 
Court would decree joint possession to a plaintiff who on his own showing 
was entitled to separate possession. 

A had three sons—one bv his first wife, and two by his second wife. 
He executed a Will by which he authorized his executors to effect a 
partition among his sons when the eldest of them attained the age of 
majority. The executors did as they were directed. Properties were 
divided into three shares—one of which was allotted to the eldest son and 


(13) Parsotam v. Jaganncith, 41 A 
36 t . 

(14) Rupan Rai v. Stibh Karan, 41 A 
207 (210). 

(15) Bata Bux v. Rukmabai, 30 C. 725 
(736) P. C. ; Jatti v. Banrvari Lai, 4 L 
350 P. C. 

( 16 ) Babaji v Dattu, 37 B. 04 ( 68 ) P. 
C.; Parsotam v. Jagannath, 41 A. 361 


(36s) ; Palaniammal v. Muthuvenkata- 
chela, 33 M. L. T. 759, 43 I. C. 833 - 
(17) Janu v Baht. 37 B. 307. 

(t8 ) Krishna v Nandeshwar, 4 Pat. L. 
J. 38, 44 I. C. 146. 

(19) Ram Pershad v. Lakhpati, 30 C. 
231. 

( 20 ) Sheodan v. Bal Karan, 43 A. 193 . 
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two to the other two sons. The deed of separation provided that if any 
property was left undivided it should be divided into three shares by the 
three parties, and that in future the parties should h ve no connection in 
respect of property except relationship by blood. It was held that these 
provisions effected a severance in interest as between the sons of the second 
wife also, though their property was kept together without anv division.<*») 
It is quite competent to the members of a joint family to have a completely 
divided status even though the division of ihc properties W metes and 
bounds is actually effected only in respect of -'ortain items ot property/ 2 *) 

1716. It being now settled that the mere filing of a «uit for partition 

Effei of Min amounts to the unequivocal declaration of intention 

g u - lt e< ° ,n which law regards as a sufficient partition in law/ 2 ’) 

the question arises whether the same rule would hold 
good where the plaintiff is a minor. On tins subject two views are possible 
and both have received support One is that the minor is no exception 
to the rule since be makes his declaration through his next friend^) and 
the other is that since the partition of bis share is discretionary with the 
Court, there can be no partition till the Court uses its 'discretion in his 
favour <**) But this view ignores the fact that partition may he effected 
out of Court, and the minor suffers from no impediment of procedure ; f 
he exercises his election through his qualified mouth-piece 

The fart that a coparcener is a minor does not prevent the rest of the 
major coparceners from effecting a partition/*) And even as regards a de¬ 
claration. it has been held that where the other coparcener is a minot. it may 
be communicated to his natural guardian, and in his absence, to his de facto 
guardian/ 2 ) who would represent him in a partition suit/s) 

1717. Effect of an Award. —An award is equivalent to a iudgment 
whether it has passed into a decree or r.ot. It is binding upon the parties <«) 
In cases where it directs partition to he effected it dissolves the ioint family 
and from the moment of its date it severs their joint interests fs) Of 
course, where the award directs a repartition, parties are entitled to it/ 6 ) 

1718. Dayabhag Law Distinguished. —The rule of law stated in the 
clause is stated to he inapplicable to a Dayabhag family. " because although 
as regards the enjoyment of the family property there is no difference 
between a Dayabhag joint family and a Mitakshara ioint family, there is 
this substantial difference between the two, that in the latter case the co¬ 
parceners hold as joint tenants while in the former they hold as tenants- 
in-common. The ascertainment of the shares in the one case affords no 


(21) Komalambal v Krishnast ly, 2 M 
W. N. .?TO, io T. C. 385. 

(22) Segu v. Segu, 2 M W N. 467; 12 
I. C. 704. 

(23) Surai Narain v Iqbal Narain 35 
A 80 P. 0 .; Sundaraiam v /Irunarhalam, 
30 M. 136 (mo) F. B : Veniapuri v. 
Panchamuthu, 35 M. L. J. 609, 45 I. C. 
621. 

(24) Krishna Lai v. Nandeshwar, 4 
Pat. L. T. 381, 44 I. C. 146. 

(2^) Chelimi v. Subhamma, 41 M. 442 
(44s), followed in Lalta Prasad v Maha- 
deoji, 42 A. 461 F. B. 


(1) Parbafi v. Nannihal Singh, 31 A. 
412 P. C.; Bhanwati v. Bhagwati, 3? A 
126; Bali v. Girji, 9 N. L. R. 111, 20 I. C. 
56 . 3 . 

(2) Kali Prasad v. Ram Ratan, 50 L. 
J 747 , 49 I. C 67. 

(?) Kamepella v. Venkatassvamy, 33 M. 
L. T 746, 43 T C. 130 

(4) Nesvas Khan v. A lam Khan. 18 C. 
414: Lai Das v Lain, it Bom I. R 20 
Bhanraa v. Radhabal. 31 B. 401 (403). 

(5) Bhanraa v. Radhabal, 33 B 401 
(403, 404)- 

( 6 ) Duri v. Jadpetn, 33 11. 146 , 
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indication of an intention to destroy the unity of the family, because such 
shares are already determined by the law. In the other case, however, 
the definition of such shares would afford a very strong indication of parti¬ 
tion, and would ordinarily amount to partition unless the strongest proof 
was afforded of an intention to remain united in estate or to become reunit¬ 
ed. It may be further pointed out that in the case of a Dayabhag family, 
even the division of income for the convenience of the different members 
would not, in the absence of intention, amount to the division of the 
tamily.” f7) There is. however, no distinction in principle between the two 
schools. The question is one of intention in both cases and it is for the 
Court to decide whether conduct in a given case is a sufficiently un¬ 
equivocal expression of an intention to separate. 

164. (1) A family arrangement is a settlement by mcm- 

Famiiy arrange- bers of the joint family as to the mode of 
ment - enjoyment of their property: 

(2) Tt differs from partition in that it is an agreement for 
separate enjoyment bv members without determination of 
their rights. 


Synopsis. 


Arrangements (1720- 
1723)'. 

(3) Partition Distinguished 

(1724-17251. 

(4) Effect of Release (1726). 

1719. Analogous Law.—The rule here stated is not merely the rule 
of Hindu Law; but is founded upon a broad principle of equity which has 
a wider application.^ So Cockburn, C J, said: “The authorities clearly 
establish that if an agreement is made to compromise a disputed claim, 
forbearance to sue in respect of that claim is a good consideration; and 
whether proceedings to enforce the disputed claim have or have not been 
instituted makes no dilTeience. If the defendant’s contention were adopt¬ 
ed, it would result that in no case of a doubtful claim could a compromise 
be enforced. Kveryday a compromise is effected on the ground that the 
partv making it has a chance of succeeding in it, and if he bona fide believes 
he has a fair chance of success, he has a reasonable ground for suing, 
and hTs forbearance to sue will constitute a good consideration. When 
such a person forbears to sue he gives up what he believes to be a right of 
action, and the other party gets an advantage, and instead of being annoyed 
with an action, he esca|»\s from the vexation incident to it.”6>> The 
arrangement does not depend for its validity upon any right, for the plain¬ 
tiff may have no right at all. and the defendant may know it, yet if the 
plaintiff believed that he had a right and the defendant preferred its 


(7) Bata Krishna v. Go pal, 5 C. L J. 
417 (422). 

(8) Williams v. Williams, L. R. 2 Ch 
294; Callisher v. Bischoffshgim, L. R. 5 


Q. B. 440; Mile v. New Zealand Alford 
Estate Co . 32 Ch. D. 266. 

(9) Callisher v. Bischoffsheim, L, R 5 
Q. B. 449 ( 45 b 452 )- 
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settlement to trial by Court it is a good settlement binding on the parties. (l0 > 
It is not a nudum pactum because the settlement of a dispute is in itself 
a good consideration provided that there was some dispute to settle and 
the party making a claim bona fide believed in it Tn the case of 
family arrangements the consideration is not the sacrifice of any light, but 
the settlement of a dispute and the Comt does m t consider nariowly the 
quantum of consideration. Kquily leans towards the maintenance of 
family arrangements and a fair settlement of the dispute >s, as already 
stated, a sufficient consideration in such cases/ 1 -) 

These principles have been given elfect to by the l'rivy Council in 
several cases (, s) to be presently considered- 

These facts distinguish a settlement from what may be a colourable 
transaction which may bear the appearance of a settlement, but is in reality 
a fictitious transaction. 

1720. A family arrangement as distinguished from a partition is an 
amicable settlement made by members of a joint family to avert the costli¬ 
ness and bitterness of a formal partition. Where, for instance, the sons 
desire to separate from their father and there is a dispute as to whether 
certain parcels of property are self-acquired or ancestral and there is no 
other means of settling the dispute otherwise than by the arbitrament of 
law, parties may give and take and execute mutual releases agreeing to 
hold what they have got thenceforward in severalty. Tt is a family 
arrangement and not a partition, because parties have agreed to a course 
without advertence to their legal rights. The motive of the settlement is 
the purchase of peace, and where there is a motive, the Courts do not 
enquire into the sufficiency of consideration/ 1 1) or disturb the arrange¬ 
ment on the ground of its inequality/'*) unless there was fraud or some 
other ground to vitiate it in law/* 6 ) The arrangement binds both the 
parties and their issue/ 175 This arrangement may extend to treating self- 
acquired property as joint or vice versa ,< l8 > or it may be the culmination 
of a suit for partition in which the parties arrive at the settlement of a 
dispute which they desire to close/ 1 ®) Such settlement cannot be set aside 
upon the ground that it was accepted under a misconception of facts or 
an erroneous view of one’s rights or that it has given to one party more 


(io) Cook v. J Fright, i B & S. 559 
( 570 ) ; 30 L. J. (Q. B.) 321 (324), cited 
per Blackburn, J, in Callisher v. Bis- 
choffsheim, L. R. 5 Q. B. 449 (451. 452). 
and per North, T , in Mile v. New Zealand 
Alford Estate Co , 32 C'h. D. 266 (273). 

(it) Per Cotton, L. J in Mile v. New 
Zealand Alford Estate Co . 32 Ch. D 266 
(283) ; Kamal Ktimari v Narendra, 0 C. 
L. J. 19, 1 I. C. 573 - 

(12) Kamal Kumari v. Narendra, 9 C. 
L. J. 19, 1 I. C. 573. 

(13) Rajundcr v. Bijai Govind, 2 M. T. 
A. 181 (249) ; Hetnarain v. Modnarain, 
7 M. I. A. 311 (322) ; Mantappa v. Bas- 
wuntrao, 14 M. I. A. 24 (36) ; Greender 
v. Troyluck, 20 C. 373 (377. 378) P. C.; 
Bishenchand v. Asmaida, 5 A. 560 ( 574 > 


575 ) P- C.; Kedar Nath v. Ratan Singh. 
32' A. 415 (426) P. C ; Khunilal v. Go- 
bind, 33 A. 356 P. C. 

(14) Lakshmi Bai v. Ganpat, 5 B. H. C. 
R. (O. C.) 128; Upendranath v Bin- 
deshri, 20 C. W N. 210, 32 I C. 468. 

(15) Rajunder v. Bijai, 2 M. T. A i8t. 

(16) Ram Das v. Chabildas, 12 Bom I. 
R. 621 (624). 

(17) Anand Rao v. Administrator 
General. 20 B. 450; Rant Das v. Chabil¬ 
das. 12 Bom L R. 621 (627) 

(18) Kedar Nath v. Ratan Singh. 32 A. 
4x5 (426) P. C. 

(19) Kedar Nath v. Ratan Smqh, 32 A. 
415 (426) P. C.; Khunilal v. Govind, 33 A. 
356 P. C. 
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than he was legally entitled, to, which he would have recovered if he had 
taken the judgment of the Court upon it. ( *‘°> 

1721. It is not essential for its validity that a settlement should have 
been acted upon, though the fact that it has been acted upon adds to its 
binding force. 

1722. It is a mistake to suppose that the doctrine of family arrange¬ 
ments extends no further than arrangements for the settlement of doubtful 
or disputed rights. The principle is applicable not merely to cases in which 
arrangements are made between members of a family for the preservation 
of its peace, but also to cases in which arrangements arc made between 
them for the preservation of its pioperty. (i,} 

1723. Family arrangements are governed by a special equity peculiar 
to themselves and will be enforced if honestly made, although they have 
not been meant as a compromise but have proceeded from an error of all 
parties originating in mistake or ignorance of fact as to what their righls 
actually aic or of the points on which their rights actually depend. 

1724. Partition Distinguished. —Though a partition is confined to 

- only specified relations a family arrangement is not 

ause ( similarly limited. So the Privy Council said: 

" There can be no partita n directly between grandfather and grandson 
while the father is alive. Put it is a family arrangement, partaking so far 
of the nature of a partition that Udai Nara\an receives a portion and is 
thenceforth totally excluded, and quoad ultra, Matadval surrenders his inter¬ 
est to his grandson who on a complete partition among the whole family 
would be entitled to one-fourth. Now in such an arrangement it would 
be quite consistent with Hindu ideas of ancestral property to express a 
desire that the whole generation to which the property was transferred 
should benefit by it. . . The notions present to the mind of the head 

of joint Hindu family who is making a family arrangement arc something 
very different from notions present to the mind of an English testator 
when he makes a gift to a ciass A family arrangement must, how¬ 

ever, be distinguished from a division in status from which it may at 
times be indistinguishable. Put it may be safely predicated that while 
a family arrangement cat lies with it no allotment of shares, an agreement 
for the continuance ol jouitness after the definement of shares is un¬ 
mistakably a partition and not merely a family arrangement how little so 
ever a change there might be in the external mode of living of the 
family.( J4 > So the partition remains a partition even though the document 
by which it is made should recite that in case of mismanagement or bad 
character of ihe sons among whom the property was divided the document 
would be cancelled. The clause in favour of cancellation is merely a 
threat and is therefore invalid/ 2 ®) 

(20) Birbhadra v. K at fat am, i C L J v. I ’deram, 3 T. C. (A.) 85 (compromise 

388 (405); Hclan v. Durga Das, 4 C. L J by a widow binds the reversioner). 

3 2 3 ( 33 i)- (23) Bishenchand v. Asmaida, 6 A. 560 

(21) Stafilton v. Stafilton, 1 Atk. 2, (574, 575) P. C. 

cited in Helatt Dasi v. Purga Das, 4 C. L. (24) Raghubir Singh v. Moti, 35 A. 41 
J. 323 ( 331 . 332 ). (46) P. (' ; Jwala Prasad v Janki, 7 A. 

(22) Williams v Williams, L. R. 2 Ch. I J. 975, 7 I. C. 905. 

294, cited in Helan Dasi v. Durga Das, 4 (25) Brij Rai v. Shea Den, 35 A. 337 

C. L. J. 323 (331), following in Sukhram P. C. (352). 
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17 It has already been seen that a family arrangement may be 
made without reference to or determination of the legal rights of the 
parties. The fact that a person has obtained by . family arrangement 
what he could never have obtained by paitition is no blot upon its validity. 
Such for instance would be the grant of land bv the holder of an impartible 
estate to the members of his family in the shape of maintenance or other 
grants. It may be that the grantee has no legal chan to maintenance but 
the grant once made cannot be resumed on that account. 

1726. Release. —A party may relinc|uish his right, or execute a re¬ 
lease which may be supported as a family arrangement. 1 I tut where a 
coparcener released his share in favour of the rest who were to pay the 
debts it was held that the release was void though registered and that even 
S. 25 of the Contract Act could not save it Rut the judgment appears 
to be unsound and proceeds upon the view that because the creditors could 
still hold him liable for the debt, the relinquishment failed for want of 
consideration ^ Rut if the creditors could hold the coparcener liable they 
had their remedy against those who had taken his estate and undertaken 
to pay his debts. 

165. (1) A family arrangement cannot be set aside ex- 

cept for coercion, fraud, misrepresentation, 
rangement mly *be undue influence, or mutual mistake/ 45 

(2) In particular and without prejudice 
to the generality of the foregoing rule it may not be set aside 
upon any of the following grounds:— 

(a) That there was no consideration to support it (s5 ; 

( h ) That it has transferred property to a person 
without ahy right <6) ; 

( c ) That it was unfair and such as no Court would sup¬ 

port upon its mcrits <7) ; 

( d ) That it was made by mistake of either party 00 ; 

(3) It may, however, be set aside on the ground that it 
was not bona fide or that there was no dispute: 


(2) Sadashiv v. Tritnbak, 23 B. T46 
(173) (the portion laying down that a 
minor’s contract is merely voidable and 
not void is unsound) ; contra in Appa v. 
Ranga, 6 M. 71 (73) (release held void 
as made without consideration). 

(3) Appa v. Ranga. 6 M. 71 (73). 

(4) Bliowani v. Juggernath, 13 C. W. 
N. 309, T. C. 24T; Yctchuri v. Yeichuri, 
30 M. L. J. 308, 33 I. C. p6i; Satya Kumar 
v. Satya Kripal, 10 C. L. J. 503, 3 T. C. 
347 - 


(5) Kamalkttmari v. Narcndra, Q C L. 
T. 19; Satya Kumar v. Satya Kripal, 10 

C. I. J 503. 

( 6 ) Cook v U'right, 1 B. & S. SSQ 

(7) Rainnder v. Bijai Gozind. 2 M. I. 
A. 181 (204). 

(8) Gordon v Gordon, 3 Swan 400, 19 
R. R. 230, 36 E. R. 010, explained in 
Satya Kumar v. Satya Kripal, 10 C. L. J. 
503 (Sn), 
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(4) But before giving - weight to these considerations clue 
regard must be hail to the time during which the arrange¬ 
ment has been acted upon or has remained unchallenged. (9) 


(a) A disputes 7 ?’s legitimacy. He afterwards compromises his claim with B 
on the basis of legitimacy. A cannot afterwards repudiate the compromise on 
proof of B’s lllcgitimacy.Oo) 


( d ) A and B partitioned their propcity in mutual if 
legal rights. The partition is binding (' 3 ) 

Synapsis. 


(1) Analogous Law (1727} 

(2) Family Arrangement: Valid 
and Void (1728-1730). 

(3) Consideration (1731-1732). 

(4) Right Immaterial (1733) 

(5) Unfair Arrangement (1734- 

1735). 


(6) Unilateral Mistake (1736). 

(7) Mistake of Law (1737). 

(8) Arrangement When Set 

Aside (1738). 

(9) Arrangement When Acted 

Upon (1739). 

(10) Practice (1740-1741). 


7 7. Analogous Law.—Doth a family - arrangement and a partition 
are matters of contract. As such, they are liable to be set aside for the 
same reason as a contract/ 1 *> 

1728. Family Arrangement: Valid and Void.—The compromise in 
settlement of a family dispute, and an acceptance of a given distribution 
instead of a general partition, arc upheld by the Courts as necessary to 
check litigation^ 1 *) and to preserve the peace of families. The only condi¬ 
tion required to support it is that it must be a bona fide settlement of a 
family dispute; or in other words, there must be a dispute and its settlement. 
If this is conceded the Court will not scan too closely the rights of the 
contending parties affected thereby. The fact that one party had yielded 
U a claim in honest error is no ground for repudiating it when the error 
is discovered unless the other party was an accessory. This is settled by 
Lord Eldon, L. C. who ruled that family arrangements without fraud must 
be established, though founded in mistake; but they would not be sup- 


(9) Mantappa v. Baswantrao, 14 M. I 
A. 24 (37) ; If elan Dasi v. Durga Das, 4 
C. L. J. 323; Satya Kumar v. Salya 
Kripal, 10 C. L. J. 503 ( 5 ”). 

(10) Gajapathi v. Gajapathi, 13 M. I. A. 
497 (S12, 513). 

(11) Mantappa v. Baswantrao, 13 M. I. 
A. 24 (36). 


(12) Gordon v. Gordon, 3 Swan. 400, 
19 R R. 230 explained in Satya Kumar 
v. Satya Kripal, 10 C. L. J. 503 ( 5 ll). 

(13) Rajundcr v. Bijai Gobind, 2 M. 
T. A. i8t. 

(14) S 14, Contract Act (IX of 1872). 

(15) Hetnarain v. Modnarain, 7 M. I, 
A. 311 (322). 
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ported if founded on mistake of either party to which the opposite parly 
was an accessory. A family arrangement concluded in honest error, is 
binding unless cither party has been misled by the concealment of material 
things, for the family agreement requires communi. .lion of all material 
circumstances. .So he said: “Where family agreements have been fairly 
entered into without concealment of or imposition upon either side, with 
no suppression of what is true, or suggestion oi what is false, then 
although the parties may have greatly misunderstood their situation 
and mistaken their rights, a Court of equity will not disturb the quiet, 
which is the consequence of that agreement: but when the transaction has 
been unfair and founded upon falsehood and misrepresentali u, a Court 
of equity would have a very great difficulty in permitting such a contract to 
bind the parties.”< ,6 > 

1729. In a settlement of a doubtful right, truth ma\ he on either side, 
but it is of the essence of a settlement that investigation is stopped and a 
settlement concluded to restore harmony. So where three sons, one of 
whom being a minor was represented In his father, effected a partition on 
the basis of which a suit was filed. It was however, opposed on the 
ground that there was no paitition hut merely a working arrangement in 
which no account was taken of the joint property, that it was partial and 
incomplete and that there was a mistake in the scheme of division adopted 
at the private partition. The Court however, overruled all these objections 
holding that a family arrangement could not he set aside on any of the 
grounds urged. (l7) So v litre the coparceners had agreed to admit the 
adopted son of a widow', who under the Mitlnla law was onlj entitled 
to the lady’s stridhan, in tin mistaken belief of law that he w.is a copar¬ 
cener, the Privy Council refused to dissolve the settlement holding that 
it was a mistake which could not prejudice the adopted son who was 
not an accessory. (,S) So in another case, in which the plaintiff sued to 
set aside a partition on the ground of coercion, fraud, undue haste and 
gross inequality, the Priv\ Council found the first two facts not proved and 
the other two insufficient to annul il. (,o) So where the question was 
whether certain persons were entitled to the properties in dispute, their 
prcdcccssors-in-title being themselves illegitimate sons of their father to 
whom they could not inherit, the Privy Council held the question immaterial 
on the finding that they had obtained their estate in a compromise or 
family arrangement which proceeded on the basis of their legitimacy. 

1730. In another case three brothers had entered into an agree¬ 
ment on the assumption that their family estate was impartible and 
subject to the rule of primogeniture. As such, the two junior widows, 
merely received land in lieu of maintenance. Later on the estate bemg 
held partible, one of them sued for partition but the Privy Council threw 
out his suit on the ground that he was hound In the family arrange- 


(16) Gordon v. Gordon, 3 Swan. 400 
(483); 36 E. R. pio (917); followed in 
Salya Kumar v. Satya Kripal, 10 C. L J. 

503 (511). 

(17) Satya Kumar v. Satya Kripal 10 
C. L J. 503 . 


(iK) Rajundcr v ftuai Goiind. 2 M. 
T. A - ,8r - . „ T 

(iq) llctnarain v Alodnarain. 7 M. 1 
A. ( 321 , 3 -*- J >. 

(20) Gajapatln v. Gaiapalln, 13 Ai. 1 . 
A. 4 97 (5 tJ )- 
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ment/ 2I > The same view was taken in another case in which one 
brother gave another a share out of his sclf-acquistion believing it to 
be joint/") 

1731. Consideration.—A family arrangement cannot be supported 

Clause fal 011 ^ ,e £ roun d that it is a valid contract. As sudi, 

au,e a '' it requires consideration to support it/ J3) Hut as 

every promise and every set of promises form the consideration for each 
othcr (J4) and reciprocal promises are considerations for each other^s) it 
follows that a family arrangement would be supported by consideration 
if it is the result of mutual promises or relinquishments/') 

No extraneous consideration is then required to support a family 
arrangement. As observed in a case approved by the Privy Council: 
“ The true character of the transaction appears to us to have been a 
settlement between the several members of the family of their dis¬ 
putes, each relinquishing all claim in respect of all property in dispute 
other than that falling to his share, and recognizing the right of the 
others as they had previously asserted it to the portion alloted to them 
respectively. It was in this light rather than as conferring a new and 
distinct title on each other, that the parties themselves seem to have 
regarded the arrangement, and we think that it is the duly of the 
Courts to uphold and give effect to such an arrangement.”C) 

1732. The settlement of mutual dispute and the purchase of peace 
is in itself a sufficient consideration required to validate such an 
agreement/^) The relinquishment by one is consideration for the 
relinquishment by the other/-*) or as Parke, I>., said: “The agreement by 
each individual to give up part of his claim is a sufficient considera¬ 
tion.”^) The Court will not considei the quantum of consideration too 
nicely in a family settlement even when there were no rights in 
dispute, if sufficient motive for the arrangement is proved/ 0 ) 


1733. Right Immaterial.—So it is immaterial that the arrangement 
c . v has transferred property to one who had no legal 

aU * C ^ right to .t. As previously remarked, the difficulty 

of ascertaining the rights is a justification for the settlement. Even 
where the rights are plain its proof or acknowledgment might be 
difficult. If a family settlement could be set aside on proof of legal 


(21) Mantappa v Basieantrao, 14 M 
I. A. 24 (3(1, 37) In Greender v 7 roy- 
luckho, 20 C. 373 P. C, the decision was 
given 011 the construction of the Agree¬ 
ment. 

(22) Kedar Nath v. Katun Sinyh, 32 
A. 415 (42ft) P C. 

(23) S. io, Contract Act. 

(24) lb., S. 2 (e), (/). 

(25) Mahammadinissa v Bachelor, 
29 B. 428; Ashidbai v Abdulla, 31 B. 
271 (277). 

(1) Krishendra v. Debandra, 12 C 
W. N. 793; Be joy v. Girindra, 13 C. 
W. N. 20T, 8 C. L J 458; Maham- 
madinissa v. Bachelor, 29 B. 428; Ashid¬ 
bai v Abdulla. 31 B. 271. 


(2) Beharee Lall v. Mciva Koomvar, 
3 Agra 82 (84) cited and approved in 
A hunni Lall v. Gobind, 33 A. 356 (367) 

(3) Be joy v. Girindra, 8 C. L. J. 458; 
Kamal Kumari, v. Devi Narendra, 9 C. 
b. J. 19, 1 I. C 573. 

(4) Ashidbai v. Abdulla, 31 B. 271 
following Mahammadinissa v. Bachelor, 
29 B 428; Norman v. Thompson, 4 Ex. 
755 (760). 

( 5 ) Norman v. Thompson 4 Ex. 755 
( 7 fo). 

(0) Krislinendra v. Dibcndra, 12 C. 
W. N. 793; Satya Kumar v. Satya 
Kripai, 10 C. L J. 503. 
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title, no settlement would be made since the proof of legal title would 
entitle the parties to their legal remedies, and there would be no 
occasion for a private settlement which law encourages as being in the 
interest of peace and concord. 

1734. Unfair Arrangement.- y arrangements are governed 
Clause (c). by a special equity pculi.u to themselves and 

"ill be enforced if honestly made, although they 
have not been meant as a compromise, but have pr-.ceed. d from an 
error of all parties originating in mistake or ignorance o. fact as to 
what their rights actually are, <>r of the points <>n which their rights 
actually depend. When the responsible members <>f a family agree to 
the arrangement, which is per sc not unfair and has been "arrived at 
without undue advantage being taken, lie Couib-. will be slow to 
interfere when subsequently one <»t the paities wishes to have that 
arrangement set aside/ 7 8 * 


1735. Though unfairness per e is no blot upon an agreement, it is 
evidence of fraud, and where an a r.mgement is shown to be so unfair 
that one could not have acceded to it without the exercise of undue ad¬ 
vantage or coercion, the Court maj cancel the arrangement, not because 
it was unfair but because it was fraudulent. So where there is in¬ 
equality of positioi elements which dis¬ 
solve the most solemn acts ot pr th< rill i slo ■ to give 

effect to its conclusions. J»ut the inclinatii of the Court is alw'ays 
against it, even though a minor he concerned ^ 


1736. Unilateral Mistake.—So, again, the fact that the r rrangement 
Clause rd) was due to a mistake of eitla r side is no ground for 

au * e ' ‘ rescinding a settlement am more than it is a ground 

for rescinding a contract So. where .1 believes H to be entitled 
to co parcenary right, which he as the adopted son of a widow 
subject to the Mithila law was not. his mistake being in no way induced 
by H cannot prejudice the latter and a settlement made with him cannot 
be set aside on that ground. 


1737. Mistake n law is not a ground for setting aside a compromise, 
if the parties to the transaction were in difficulty 
Mistake of Law. am | doubt, and wished to put an end to disputes and 
to terminate or av id litigation/"* If one or more parties having, or 
siippo> . .. , 

against each other, agree to compromise these claims, and the know¬ 
ledge, or means of knowledge, of each of them with respect to the mode 
in which, and the circumstances under which, his claim arises, stand 
upon an equal footing and there is an absence of Iraud or misrepre¬ 
sentation, the transaction is binding, although the conclusion at which 
the parties mav have arrived is not that which a Court of justice would 
have arrived at had its decision been sought. The real consideration 


( 7 ) Kcrmatulla v. Kcrmalulla, A? 

W. N. n8; I las.san liibt v. Kazal Kadi. 
(1909) P. L. R. U9- 

(8) Kermatulla v. Kcrmatulla, 23 C. 
W. N. 118. 


(9) S 20, Coinract Act 

(10) Rajnndrr \ llijat Goetud, 2 M 
1 . A. 181 

(11) Dal Bluinian v Kariman, 16 fat 
L J. 4 f>S, 57 I- C 4 U- 
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which each party receives under a compromise being’, not the sacrifice 
of the right, but the settlement of the dispute and the abandonment 
of the claim, it is no objection to the validity of the transaction that 
the right was really in one of the parties only, and that the others had 
no right whatever. If, for instance, two parties claim adversely to 
each other the inheritance of a deceased person, and, in order to avoid 
litigation, agree to divide the inheritance, it is no ground for setting 
aside the agreement that only one was heir, and that the other gave 
up the right which he really possessed. The fact that the one may 
have had no claim is immaterial, if he was honestly mistaken as to his 
claim. It is enough if, at the time of the compromise, he may have 
believed he had a claim, and that the parties have, by the transaction, 
avoided the necessity of going to law. To render valid the compromise 
of a litigation, it is not even necessary that the question in dispute 
should really be doubtful, if the parties bona fide consider it to be so. 
It is enough to render a compromise valid, that there is a question to be 
decided between them. A compromise of doubtful rights will not be 
set aside on any other ground than fraud/ 1 -) This is the rule of law 
regarding compromises generally. But the Courts go still further in 
favour of upholding compromises by which family disputes arc settled, 
as appears from the following passage in the same treatise: “The 
principles which apply to the case of ordinary compromises between 
strangers, do not equall> apply to the case of compromises in the 
nature of family arrangements. Family arrangements are governed by 
a special equity peculiar to themselves, and will be enforced if honestly 
made, but have proceeded from an error of all parties orginating in 
mistake or ignorance of facts as to what their rights actually are, or 
of the points on which their rights actually depend.”<'3) 

1738. Arrangement When Set Aside.—A family arrangement may, 
C1 however, be set aside if it was not batm fide 

au * e ' or if there was no dispute, or on the 

ground of mutual mistake, inequality of position, undue in¬ 
fluence, coercion, fraud or any similar ground, provided 
it is clearly established by evidence/' Where, for instance two persons 
collude to the prejudice of a third, the latter may set aside the trans¬ 
action as compassed to his prejudice. So where one party has taken 
advantage of the other, the Court will not permit him to retain it even 
though it had received the sanctity of a family arrangement. Such 
was the case of the defendant who had made a settlement with his 
brother, plaintiff in the case, who believed that he was the illegitimate 
son of his parents but which the defendant knew he was not, as he was 
aware of the private marriage of their parents before the plaintiff’s 
birth which fact he did not communicate to the plaintiff, whereupon 
the Court set aside the settlement holding that it was the duty of the 
defendant to undeceive the plaintiff as to the fact of the marriage, and 
that if thereafter the plaintiff had decided for himself that the cere¬ 
mony was not valid, and treating it as not a marrige de jure, had chosen 

(12) Kerr’s Fraud, 335 cited in Ram (14) Satya Kumar v. Satya Kribal 10 
Niranjun v. Prayag 8, C. 138 (141, 142). C L. J. 503; Lachmi v. Durtja, 40' A 

(13) lb., p. 3 <M. 619; Krishna v. Ilemaja, 22 C. W N 

463. 
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to enter into the contract, there would have been no ground for the 
suggestion of the imposition/'®) In another case a compromise was 
set aside at the instance of a minor l>ecausc the ( ourl had sanctioned 
it under a misapprehension or mistake as to mate. i.d facts/ 16 ) There 
is nothing illegal in an agreement between expectant heirs to divide 
their expectancies and such agreements .ire not obnoxious t'» the rule 
against the transfer of a mere spes sua cssionis °') Of couise, parties 
cannot alter the incidents of a property by any agicement between them. 
They cannot, for instance, render partible property impartible by any 
family arrangement conferring the estate on the eldest son An 
arrangement so made is said to be void as opposed to public policy, but 
there appears nothing illegal in such an arrangement/ 18 ) 

1739. When Acted Upon .—An arrangement materially gains in 
Clause ( 4 ) strength if it is acted upon by the party interested 

a #e 1 ‘ in challenging it. Such was the case of a brother 

who had received a maintenance allowance under a settlement made 
under the mistaken belief that he was not entitled to partition the 
family estate, which he erroneously believed to be impartible for about 
ten years, on which the Privy Council observed: “ If this be a valid 
document and not open to challenge on the ground of fraud or upon 
any other g-ouiid, then Lordships would be slow to fail to give effect 
to a family arrangement of the kind thus expressed, followed as it has 
been by enjoyment and possession for a period of ten years.’^" , ) 

In this connection it would not be amiss to mention that relief on 
the ground of fraud or mistake can only be given if it is claimed within 
three years from when the fraud or mistake is known to the plaintiff/-”) 

1740c Practice.—Where the arrangement was n lticcd to writing 
it was thrown out of the case for want of registration. The pleadings 
on the nature of the document were inconsistent throughout, some¬ 
times the parties relied on it as a settlement, while at other times it 
was alleged to be a Will. The Privy Council held that it was bound to 
give effect to the real character of the instrument which they held to be 
a family settlement. As such, it was inoperative as regards immoveable 
property, but was otherwise valid and could be given effect to. But 
inasmuch as both parties had made inconsistent pleas an cut thereto the 
Court deprived the successful appellant of his costs/- 2 ') 

1741. A deed of release whereby the releasor simply undertakes 
to vacate house may be operative as a bona fide settlement of a family 
dispute, even though it contains no words of conveyance/ 22 ) 


Whom it bind*. 


166. A family arrangement binds both 
the parties and their legal representatives. 


(15) Gordon v. Gordon, 3 Swan. 400, 
36 E. R. 910 (917)- 

(16) Solomon v. Abdool, f> C. 687. 

(17) Ram Niranjun v. Prayaij, 8 C. 

138 (145). As to Khojas, see Jan 

Mahomed v. Dallu, 38 B. 449. 

(18) Muthusami v. Muthusami, 27 I. 
CM.) 3 . 


(19) Mantaf>pa v Baswant Rao, 14 At. 
I. A. 24 (37) ; Hasan Bibi v. Fazal 
Kadir, (1909) P. L. R. 139, 4 T C. 954. 

(20) Arts 95, 90, Limitation Act. 

(21) Umrao Singh v Lachman Singh, 

33 A. 344 P. C. „ 

(22) Muthusami v. Gorindasamt, 9 
M. L. T. 342, 9 I. C. 267. 
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Synopsis. 

Analogous Law (1742) 

1742. Analogous Law.—It has already been stated that in making 
a compromise it is competent to the father to represent his minor 
sons/ 1 2 ’) the manager the joint family, the guardian his ward/-' 4 ) and it 
is equally competent to the widow in possession of her husband’s 
estate to make a settlement binding on the reversioners/-’ 5 ) 


167. No writing is required to effect partition, but if it 
is reduced to writing, which purports or 
oriTi ‘ operates to create, declare, assign, limit or 

extinguish, whether in present or in future, any right, title, 
or interest, whether vested or contingent, of the value of 
Rs. KX) and upwaids, to or in immoveable property, it must he 
stamped and registered. 


7 llu't ration v. 

(a) A and /? divide tlu*n properly in JO'S Next >rar .1 desiring to mortgage 
his share to C’, C demands evidence of his separation .1 and 77 reduce it to writing 
Tht writing, though it relates to immoveable properly ovei Rs. 100 in value, is not 
compulsorilj registrable because it is a vinllen memorandum of a past partition. 

( h) A and 77 having a valuable estate agree to divide it by exchanging lists 
of the properties which fall to the share of rath party The lists require registra¬ 
tion if they were intended to evidence partition.(0 

(,-•) A and 77 appoint an arbitrator who delivcis an award detailing the division 
of properly A and II lx>tli sign it in tokm of their acceptance. The award is 
converted into a iannum deed and must he registered if it affects land over Ks 
too in value 


Synopsis. 


(1) Registration Accessary If 

Arrangement is in Writ¬ 
ing (1743) 

(2) Oral Partition Pal id (1744). 


(3) What Documents Require 

Registration (1745-1749). 

(4) Effect of Non-registration 

(1750). 


1743. Analogous Law.—The Transfer of Property Act provides 
that certain transfers therein mentioned should be in writing, but parti¬ 
tion is not a transfer ot any lights but is merely a change in the enjoy¬ 
ment of propei ty It is not an exchange/ 2 ) and as such the Transfer 


(23) Ram Pas v Clothilda.,, u IJom 
I. R (i2i ; Hi then Sint/li v. Jatcala Singh, 
( jqi i) P. W R 3, 8 I C 776 

(24) Nalcsa v. Rama, (iqn) 2 M W 
N r.S4, 10 I. C 221. 

(25) Khunnilal v. Govind, 33 A. 3Sf> 
P C ; Ram Ncresh v Sadtui Saran, 28 
r. C. (A ) 585. 

(1) Ganpat v. Supdu, 32 B 509; Sun- 


aaramma ■ 


5(4 Tn Nihah'tmnd v. Satton, (1912) P. 
1 . R. 229, 15 I. C. 28; Mahomed v. 
Mahomed, (1917) P. R. 33, 38 T. ('. 387, 
the lists were memoranda of a previously 
completed partition, ami so their regis¬ 
tration was considered unnecessary. 

(2) Sntya v. Salva, 10 C I.. J. 503, 
J( C. 247. 
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of Property Act does not affect a partition and there is no other statute 
which prescribes the necessity of writing. The Registration Act how¬ 
ever provides for the compulsory registration of all documents which pur¬ 
port or operate to create, decree, assign, limit or extingi ;>h ,m> right, title or 
interest, whether vested or contingent of the value of Rs. 100 and up¬ 
wards to or in immoveable property.As .> de>*d of partition is one 
such document it follows that if it purports oi operates as S m ii it must 
be registered.* 3 4 * 

1744. No writing is required to effect partition*^ but i u is reduc- 

Form ed to writing which purports cr , ,,crates to 

create, declare, assign, limit or extinguish, 
whether in present or in future, an) light title, or interest, whether 
vested or contingent, of the value of Rs 100 and upwards, 1 o w in im- 
uioveible property, it must be registered. 

1745. The question then arises what documents purport or operate 

"Purport” to be a ^. e a partition? A document “ pur 

Partition-Deed. porting " to be a partition-deed must be executed 

as such. Its formality and language must con¬ 
form to such deed, though it may fail of its effect. Such a document 
may recite an accomplished fact and be a mere written memorial of 
the past. It would not then require registration . 1 * * * * 00 Then again a 
deed ma\ operate as a partition though in form it may he 
a Will, i.gicement or award or a mere receipt, in .ill of which cases, 
if it creates a definite change of legal relation to the property of the 
person executing it, then it would be compulsorih registrable ”*'* So 
where two coparceners l>y agreement appointed a sole arbitrator to 
effect partition of their joint ancestral property, and consented that 
the partition effected by the arbitrator, by taking the bids of the parties 
for the property that would be accepted, and the award was thereon made ancl 
written upon the back of the said agreement which w.is not registered, 
it was held that the document was intended to be and was regarded b) 
the parties as an instrument declaring rights over immoveable pro¬ 
perty, and was consequcntl) compulsorily registrable.*** 

1746. \ document ma\ declare a right, though it may not 1 h* final, 
and parties may contemplate the reduction of its terms into another 
document.*•■»* So again it is immaterial that the document is an award 
if it is countersigned by the parties in token of their acceptance of its 
terms which makes it their own contract.* 10 * So a document which 


(3) S. 17, Act XVI o l 1908. 

(4) The contrary held in Nem Roy v. 
Laimun, 25 W. R. 376, is not good law. 

(5) Ravnit Pcrsad v. Radha, 4 M. I. 

A. 137 (168) ; Parbati v. Naunilial Singh, 
31 A. 412 P. Saly-a Kumar \ Salva 

Kir pal, to C L. J. 503, I C*. 247, 

Gamut v. Bhagwati 3 I. C (O 234; 

Gyanessa v. Moharakanncssa 25 C. 210 

(partition is not an exchange) ; Alumeht 
v. Balu, 28 M. L. J. 685, 26 I. (' 455 ; 
Lai chum am mal v. Gangammal 34 M. 72, 

247. 


(6) Sankliaram v Madan, 5 B. 232; 
Vishnu v. Goi'ind, (1895) in B P. J. 
257; Gauged v. Sham Gir, (1905) J’ L. 
R. 33; Badlunva v. llira, (1884) P. R. 
30 . 

(7) Sahakram v. Madan, 5 B 232; 
.inandrao v Joti, 24 B 615 

(8) Acimat Singh \. Kalican! Singh, 
(1906) P R. 7 1 - 

(9) Lakshmamma v Kanu'tzvara, ij 
M. 281. 

(10) Aniarsi v. Dayal, 9 B. 50; Ratlan- 
ihand v. Ghasita, (1900) P. L. R. 459. 



876 


tup: Hindu code 


t S. 167. 


after reciting the allotment of lands contained an agreement to act 
accordingly was held to he compulsorily registrable because it related 
to a partition transaction completed by the agreement contained 
therein. < ul 

1747. Where a document recites a past partition and completes 
it by partitioning the remaining property, it would be compulsorily 
registrable if the property presently partitioned under it is of Rs. 100 
or more in value/ 121 

A mere draft deed of partition is not compulsorily registrable. (, 3) 

1748. Where a partition deed deals with property both moveable 
and immoveable, the fact that it is not registered cannot affect any immove¬ 
able property comprised therein nor can the deed be received as evidence 
“of any transaction affecting such property. 11 This phrase is 
ambiguous and might cither mean that it shall not be evidence of the 
partition so as to affect the immoveable property therein mentioned 
which seems to lie the meaning,bO or that it is not evidence 
of the partition at all because the deed affects immoveable pro¬ 
perty even as regards the moveable pniperty/"’ 1 or because the deed 
cannot be held partially admissible. The transaction being one and 
indivisible, it must stand or fall together, it being presumed that the 
division of the moveables was not made without division of the im¬ 
moveables/' 71 Hut it is submitted that a document may be admissible 
without being operative. 

1749. 1 he documents executed in consequence of partition such 
as mutual releases would of course require to he registered/"' 1 

1750. Effect of Non-registration.—It is provided in S. 49 of the 

Registration Act that “no document icquired by S. 17 to he registered 
shall affect any immoveable property comprised theiein or be received 
as evidence of any transaction alfecting such property." 

Now since the fact of separation is something different fiom the 
allotment of shares it follows that the existence of an unregistered 
partition-deed is no impediment to the proof of the existence of a 
particular status. So where the question was whether a particular 
property claimed by the plaintiff to be joint family property was at the 
date of suit joint oi separate and there was evidence that there was 
a partition in the family which was recorded in an unregistered par¬ 
tition-deed, it was held that though the terms of the partition could not 
iie proved by parol, there was nothing to prevent the parties from prov¬ 
ing aliunde the fact of separation/ 101 


(11) Raniachandra v Diiikar, 2 Horn. 
L. R. 800. 

(12) Kachubai v• Krislinabai, 2 B 

635. 

(13) hem Roy \. Lalmuu, 25 \V. K 
370 (37«)- 

(14) S. 49, Registration Act. 

(15) Thandavan v Catliamma, 15 M 
235- 

(16) Bua v. Cunysa, ( iqu 6 ) P. I. R 


119; Sarbachand v. Chaudsinyh, (1877) 
P. U. 84. 

(17) Dltondo v Copula, (187G) B. 1\ 
J 123; Pool v. Secretary of State, (1886) 
P R. 08; Dcoki v. Kala, (1887) P. R. 
76; Lakshmamma v. Kamesxeara, 13 M. 
281. 

(18) LaU litunammal v Ganyammal, 
34 M 72. 

(19) Chlwtalal v. Alahukore, 41 B. 4OO. 
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168. The following- persons are entitled to claim parti¬ 
tion of joint property :— 

partition. ( L ) Adult co-parceners not disqualih- 

cd for inheritance. 

(2) Minor co-parcener, if the partition of hi-s share would 
advance or protect his interest. 

(3) Co-parcener's transferee acquiring a pauiMe interest 
in the joint property. 

Synopsis. 

(1) Persons Entitled to Claim 

Partition (1751-1753). 

(2) Minor Coparcener (1754- 

1756, 1757). 

(3) Bombay View of Son’s 

Right (1757). 

(4) Pother’s Power to Effect a 

Partition (1758). 

(5) Co-parcener’s Right to Parti¬ 

tion (1759). 

(6) Partition as Against Grand¬ 

father (1760). 


(7) 

Illegitimate Sons, When 


Entitled to 

Partition 


(1762-1764). 


(8) 

Adopted Son (1765). 

(?) 

Disqualified l/ei 

r (1766). 

(10) 

Absiiit Co-parecn 

ter (1708). 

(11) 

Ruth Is of After 

-born Son 


(1769-1770). 


(12) 

Co-parcener’s 

Transferee 


.1771), 


(13) 

Dayabhag Family 

' (1772) 


1751. Analogous Law.—Theoretically cverv coparcener is entitl¬ 
ed to demand a separation of his share, which is commended by the 
text-writers, though a text of the Mitaksh.ira quoted below has been 
the subject of a narrow construction by the Bombay High Court/-' 0 ) 
The relevant texts on the subject of this section arc set out below:— 

Manu. —“Father let them thus h\c together, or if they desire separately to per- 
fonn religious rites, let them h\e apart; since religious duties air multiplied m 
separate houses, their separation is thctcforc legal and c\en laudable ”(-*) 

Yadnavalkya.— “When the fathet makes a partition, lot him separate his 
sons from himself at his pleasure and cither dismiss the eldest with the least share, 
or if he chooses, all may he given equal shares” 

Mitakshara. —“If the father he alive, and separate from the grandfather, or if 
he have no brothers, a partition of the grandfather’s estate with the grandson would 
not lake place; since it has been directed, that shares shall he allotted in right of the 
father, if he lie deceased: or admitting partition to take place, it would be made 
according to the pleasure of the father, like a distribution of Ins own acquisitions; 
to obviate this doubt the aulhor( J 9 says ‘For the ownership of the father and son 
is the same in land, which was acquired by the grandfather, or in a corrody, or in 
chattels (which belonged to him.')”(-3) 

lb. —“Supposing the father to lie divided (from his coparceners) or to have no 
brothers, shall the estate, which has been inherited from the grandfather, not be 
divided at all with the grandson in that case, because it has been directed that shares 
shall lie allotted in right of the father if he is deceased (and not otherwise) ; or, 
admitting partitions to take place (in that case) ; shall it be instituted by the choice 
of the father alone? In order to remove the two doubts, which might thus he entcr- 


(20) Apaji v. Ramchandra, 16 B. 29 
F. B. Jivabhai v. Vadilal, 7 Bom. L. R. 
232; BJtupal v. Tavanappci, 46 B. 435 
( 437 )- 


(21) Manu, IX-nr. 

(22) Yad., Tr-122. 

(23) Mit, I-5-§ 5 - 
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tnined, the author ‘.ays- ‘For the ownership of father and son is the same in land, 
whieh was acquired l>> the giandfather, or in corrody, or in chattels (which be¬ 
longed to him) 

Ib. —“To such property, which was acquired by the paternal grandfather, through 
acceptance of gil ls, or lie < onquesl or other means (as commerce, agriculture, or 
seivice) the ownership of father and son is notorious- and therefore partition docs 
take place For or because, the right is equal or alike therefore partition is not 
restricted to be made l>\ the father's choice, nor has he a double share "(-‘S) 

Dayabhag (citing Abum) — “ 'I his text is an answer to the question, why parti¬ 
tion among sons is not authorized, while their parents are living- namely, because 
lhc\ have not mv unship at that timc” ,T ) 

Ib. —“Hence ihe test of ATanu and (he rest must he taken as showing that 
sons ha\e not a light of ownership in the wealth of the living parents blit in tlic 
estate of both when deceased 

Ib.— “ Thus there are two periods of partition- one, when the father’s properly 
rinses; the other by his choice while his right of property endures"(0 

1752. The right of partition originally belonged to the father. 
He could make a partition if he chose, hut the sons had no right to 
demand partition. Such is the present law of Bengal which follows 
the Dayabhag in which the right of the son in the ancestral estate in 
the possession of his father is denied; his right to partition being admit¬ 
ted as arising only on his death/ 4 * On this subject the Mitakshara and 
(he Dayabhag arc diametrically divergent, since the coparcenary interest of 
the Mitakshara son in his ancestral estate arises with his birth, while that 
of the Dayabhag son only arises on his father’s death. It then 
follows that while the father in Bengal is alive the son has no interest 
in the family propeitv. Till then he is not its coparcener/■>* hut is a 
mere dependent in his father’s family and cannot claim a partition, 
or even maintenance out of the estate in his father’s possession. But 
as soon as the father dies intestate, his right to partition against his 
brothers and nephews springs into being which he may enforce by 
partition. But so long as his father is alive even the ascertainment 
and define merit of his share would not amount to partition/ 6 * 

1753. Again, a minor coparcener is not as of fight entitled to 
claim partition. This rule is based on no text but is entirely the out¬ 
come of cases. Tbs right to demand partition *s conditional upon its 
being to his advantage, the view of law being that his interests are 
safe in a joint famib and it is only when that presumption is rebutted 
by any special reason assigned to the contrary that lie is allowed to 
sue for partition as of light The rule is. as previously observed, the 
outcome of decided cases m which it is laid down that a minor cannot 
leave his family unless it will he to his own advantage/?* cither by 
protecting or advancing bis interest. 


(24) Dr Jolly’s Tr of Mit, I-V-s, 
correcting Colchrooke’s Tr. as cited last, 
accepted as more accurate; prr Sergeant, 
C. J., in /l pa it v. Ratnchaiidia, 16 B 29 
(35) F. B 

(25) Mit, I-S-§5- 

(1) Dayabhag, T-T, § f5 

(2) Ib. T-T, § iS. 

(3) Ib, T-T, § 38. 

(4) Ib, I-I, 1, §§ 1-26, 


(5) lb . I-I, §§ r 4 , 18. 

(ft) Iiata Krishna v. Gopal Krhhita, 
30 C 231 P. C. 

(7) Damodar v. Senabutty. 8 C. 537 
(540, =40; Swmniyar v Chliokaliiuiant, 
1 M. H. C. R. 105; Kamakshi v. Chitlam- 
bara, 3 M. IT. C R. 94; Thangam v. 
Suppa, T2 M 401 (404) ; Govind v. Moro, 
(1875) B. P. j. 261; Mahadev y. Lak?h- 
man; 19 B. 99 (104). 
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1754. The right of the minor co-parcener to call for his share has 

been modified by considerations for his own welfare. It is presumed 
that a minor’s welfare can best he looked after 1 \ his dear and near 
relations who arc hound to him bv ties of affection* and relationship. 
Tt was consequently laid down by Sir Thomas Strange in his Manual of 
Hindu Law that where there was no evident e of malversation no 

Court would sever a minor’s share as a matter of course on a suit being 

filed on his behalf by his next friend This view has since been 

adopted and followed in several cases/*) in one of which Tnirs 
J. said: “ An action will not indeed lie, unless ther is some¬ 
thing clearly indicating that the interests of the infant will be 

advanced by partition, because, ordinarily sptaking, the t'amilv estate 
is better managed and yields a greater ratio of profit in union 

than when split up and distributed amongst the several parceners, and as 
a general rule, therefore, it is more profitable for an infant parcener, that 
his estate should continue an integral portion of the whole estate m the 
hands of kinsmen.”* 0 ) 

1755. His right to partition then depends upon the questions of 
necessity and benefit to him and his estate. Necessity for partition 
may arise if the manager is guilty of malversation* 10 ) or waste, or is 
hostile to the minor, denies his title or declares himself as holding 
adversely to him. Such was the case of the illegitimate son of a 
Shudra "father who sued his father’s son for a partition of his share 
which the Court decreed because the defendants had denied his title 
to any property*") It may be that though jointness may not pre¬ 
judice the minor and yet partition may benefit him. In that case 
partition cannot be refused/'-’) On the other hand, it cannot he 
decreed upon grounds apprehended hut not proved/'^) 

1756. The right of the co-parcener’s transferee to call for a 
general partition has already been the subject of extended discussion 

\y&-U7\y 

1757. it has been maintained in linmbav that the son has no right 
of partition against his father if lie has undivided 
Son’» n R* a ht ^ ,ew ° f brothers and is unwilling to divide, and that he 
on * ,g ‘ has equally no right to force a partition against 

his grandfather during his father’s lifetime/' 4 ) 


(8) ( 1862) Szoamtyar v Chhokalinyam. 
T M II. C. R. 105; Kamaksln v. Chidam- 
bara, 3 M. H ('. R. 1/4 (oft); 1hanyam 
v. Sitppa, 12 M 401 (404) ; Shadayopa 
v. Thirumalaiszoamy, 18 M. L. J 129, 40 

I . C. 272; Govind v. Moro, (1875) R. P. 

J. 261; Mahadcv v. Lakshman, 19 B. 99 
(104); Damodar v. Senabntty, 8 C. 547 
( 540 . S 4 i). 

(9) (1886) Kantakshi v. Chidambara, 
3 M. H. C. R. 94 (96). 


(10) S 'zcamiyar v. Chhokalinyam, 1 M 
H C. R. 105; Mahadcv v. Lakshman, W 
B 99 (104) ; Bhola Nath ^. Ghasi Ram, 


~>9 A. 373 - 


Suppa, 12 M. 401 


(11) 7 hanyam 
( 404 )- 

(12) Bhola Nath v Ghasi Ram, 29 A. 

(n) Bachoo v. Mankorebai, 21 B. 51 
(60) ; O. A. 31 B. 373 (370) P- C. 

(14) Obiter ill Buthenchand v. Asm at da, 

6 A 560 (574) p - c - 



880 


TIIK HINDU CODE 


[S. 168. 


This view held by the majority of Judges in a Full Bench case of 
the Bombay High Court us) and dissented from by the other Coui1s< ,6) 
is said to be the outcome of the Mitakshara text already quoted. (i;) 

Tn the first place the correctness of Colebroke’s translation of 
the placitum above quoted is questioned by Dr. Jolly. (,s) 

Tt is conceded that this translation contains no prohibition against 
the son, but it is aigued that since there is no permission, prohibition 
must be inferred. (,y) This view was combated by Telang, J., who held 
that the right to partition was a necessary incident of co-ownership 
and has been so assumed in the Mitakshara as for example in the fol¬ 
lowing passage: “ In such property... .the ownership of father and son 
is notorious: and therefore, docs take place.This view appears 
to be sound and has found support in the partition cases of the other 
High Courts. 

Kven according to the Bombay view the son may enforce parti¬ 
tion against his unwilling father if he has no undivided brothers, and 
in any case, of course, both the father^* 1 ') and the grandfather^-’) may 
separate a son or grandson, even though the latter be unwilling to 
separate. 

1758. The father is vested under the Hindu Law with power to 

elfect a partition of ancestral property without 
at er ' the consent of (he sons/-' 3 ) though he cannot do 

so by a Will,< J 4) unless the disposition so made is accepted by the sons 
in which case it operates us a partition destroying their right of 

survivorshipJ-5) 

1759. Who May Claim Partition?—Generally speaking, all co- 
Cl. (l). Co-parce- parceners are entitled to claim partition. But this 

ner »- rule is subject to three exceptions, two of which 


(15) Apaji v Ranuhandra, 16 B 29 
F B. (Telang, J , dtsscnlicntc), followed 
per Tyahji, J , in Jirunbhat v Padi Lai, 
7 Bom L. K. 232; Him pal v 7 avanappa, 
46 B 435 (437). 

(16) Jo (jut Kishore v Shib Sahai, 5 
A. 430 F B.; Raines liar v. Luc It mi 
Prasad, 31 C 1 20; Subba Ayyar v 
Gauasa, 18 M. 179; Dttjambar v Danraj, 
3 Fat. L. J 238. 

(17) Mit, 1 -V, § 3 

(18) Per Saigeunt, f J, in Apaji \ 
Ramchandra, ro B 29 (?6) I*’ B ; see 
Dr. Jolly’s Translation of Mit, I-V, § 3, 
sot out ante 

(19) Per Saigcanl, t J, in Apaji v. 
Ramchandra, i() B. 29 (36); see f)r. 
Jolly’s Translation of Mit; I-V, § 3, set 
out ante. 

(20) Mit., I-V, § 5; per Telang, J, 
in Apaji v. Ramchandra, t6 B. 29 (37, 40). 

(21) Kandasami v. Boraisami, 2 M. 
3T7; Murugayya v. Palaniyandi, 31 M. 
L. J. 147, 36 I. C. 507; Aiyaider v. 
Subramania, 32 M. L J. 439; Rangaswami 


v. Sudararajttla, 31 M. I.. J. 472; 35 
I. t. 52. 

(22) Aiyavier v. Subramania, 32 M. L. 
J 439 . 40 I. 205. 

(23) 1 Sir. H. L., 179; Kandasami v. 
Doraisami, 2 M. 317; Karuppannan v. 
litilokam, 23 M. 16; Visalakshi v. 
Sivaramien, 27 M. 577 F. B.; Rooplaul 
v. Laksluni, 29 M 1; Murugayya v. 
Palaniyandi, 31 M. L. J. 147, 36 I. C. 
507; Ranyasaiumy v. Sundararajulu, 31 
M L. J. 472, 35 I. (_'. 52; Siuga v. Vcn- 
kataramana, (1913) M. W. N. 1016, 23 
I C 6; Gan pat v. Gopal Rao, 23 B. 636; 
Ilalkishendas v. Ram Narain, 30 C. 738 
P. C.; Kedarnath v. Jai Narayan, 40 C. 
966 P C. 

(24) Hriiraj Singh v. Sheodan Singh, 
35 A 337 P. C. ; Mit, 1-2-7 applies both 
to ancestral and self-acquired property 
of the father; Nagalinga v. Subramania, 
1 M. H. C. R. 77; Laljeet v. Rajcoomar, 
20 W. R 336. 

(25) Jadunath v. Bhabuti, 33 I. C. 

(O.) 78s. 
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arc textual and the third is due to cases. The texts declare a person who 
is disqualified to inherit, as equally incompetent to take a share. Such per¬ 
sons are those horn deaf, dumb, or blmd (, > or without a limb or organ, 
such as those born idiots (j) and eunuchs, or w.'hout a leg, nose or 
tongue/’) Persons suffering from lunacv ( ’) and leprosy^) or from 
any incurable disease though not congenitally, ire equally disqualified 
for their snaic. '1 lieso disqualifications arc at present the Mibj> ct of pend¬ 
ing legislation, and even as the law now stands, it is scarcely necessary 
to add that a coparcener who is disqualified for partition is not disqualified 
for maintenance out of the family propeit\, for which provisions should he 
made before partition. 

1760 k Another textual exemption is said to disqu.dity the son to 
Partition as demand a partition ■ >f his sh.ne Mom his grand- 

Against Grand- father so long as the father is alive/ 7 * This is 

fat ’ ier ‘ explained by Yadnavaikya as due to the identity 

of the father and son but the identity extends even up to the great-grand¬ 
father But it is said tha though the two cannot divide, there may 
he a family arrangement, and a transfer made by the grandfather to 
his grandson with the consent of the father would he upheld as a 
valid gift/*) But the view- that the son cannot enforce a partition against 
his grandfather during his father’s life-time goes against the vested 
theory of his right and has been combated by Telang, J., in a Bombay 
casc, (,,) by a Full Bench of the Allahabad Court/ 10 ) and in the cases of both 
of the Calcutta/ *> Madras and the Patm/'d lligh Courts ( 'D The foicr 
of this almost unanimous attack upon the narrow doctrine published 
in a single Full Bench case of the Bombay High Court from which 
Telang, J., dissented in a considered judgment was felt by Tyabji, J., 
who, however, felt bound to follow the majority of the Full Bench 
of his High Court/ 1 -*) 

It is submitted that the view taken in the Bombay case is unsound 
and opposed to the inherent rights of the son, the grandson and the great- 
grandson now placed beyond all controversy by a decision of the Privy 
Council/"* 


(1) Moltcsli Chundcr v Cliunder 
Mohun, 14 B L. R. 273; Cham Chundcr 
v. Nobo Sundari, 18 t\ 327; Murarji 
v. Parbatibai, r B. 177; Dmabai v. 
Bhavu, ib, p 537 ; llira Singh Ganga, 
6 A. 322 P C. 

(2) Siirti v Naraindas, 12 A 530; 
Ranbiiai v. Jagal Pal, 18 C Hit I’ote- 
chand v. Mam ham mat, 3 8- I- k- 79 >■ 
C. 42. 

(3) Venkata v. Purushottam, 26 
M - ’*«• , , r r 

(4) Bodhunarain v Omrao, 13 M. I- 
K 519; Goolobsinqli v. Kurun Singh, 14 
M. I. A. 176; Deo Kishcn v. Budh 
Prakash, 5 A. 509; IVooma Pcrshad v. 
Grish Chunder, 10 C 639. 

(5) A noil to v. Rama, 1 B. 554; Ran- 
gayya v. Thant, 19 M. 74 - 

(6) Bhupal Tavanappa, 46 B. 435 - 

(7) Obiter in Rai Bishenchand v. As- 


maida, 6 A. 560 P. C.; Apaji v Ratn- 
chamira, 16 B. 29 1' B, followed per 
Tyabji, J, in Jivabhai v. Vadilal, 7 Bum. 
L. R. 232 

(8) Rai Bishenchand v. Asmaida, 6 
A. 5(10 P. C\ 

(9) Per Telang, J, dissentiente, in 
Apaji v. Ranulmndra, 16 B. 29 (36, 57) 
31 C. 120. 

(10) Jogul Kvshodc v. Shib Sakai, 5 
A. 430 F. B. (Sluart, C. J., dissenting). 

(11) Rameshzcar v. I.uchmi Prasad, 
31 C. 120 . 

(12) Digambar v. Danraj, 3 Pat L. T 
238. 

(13) Subba Ayyar v. Ganasa, 18 M. 
179. 

(14) Jivabhai v. Vadilal, 7 Bom. L. R. 

232; followed in Bhupal v. 7 avanappa, 
46 B. 43s ( 437 )- „ „ . 

(15) Masitullah v. Damodar, 48 A, 
518 P. C. 


H. C .-56 
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1761* Tt will be seen in the sequel*'*) that in the absence of pre¬ 
judice, a minor will be bound by a partition decree though he was not 
represented in the suit.*' 0 ) 

1762. Illegitimate Son.—Since only coparceners are entitled to en¬ 
force partition the question whether an illegitimate son possesses that 
right depends upon his right in the family. Tt is settled that the ille¬ 
gitimate sons of the three regenerate castes are entitled to nothing 
beyond maintenance “ if they be docile.'” (,7) 

1763. But in the case of a Shudr.i the question has not been quite 
settled. The rights of a Shudra’s son are thus defined in the texts: 

Y adnavalkya. — “ Kvcn I he son begot'en liy a Shiulra on a female sla\e may take a 
share hy the father’s choice Hill if the father he dead, the hrelhien should make him 
partaker of the moiety of a share and one who has no brother may inherit the whole 
property in default of a daughter or daughter’s son"( ,K > 

Mitakshara. —" 2 The son begotten hy a Shudra on a female slave, obtains a 
shntc by the father’s choice, or at his pleasure But alter the demise of the father, 
if there lie sons of a wedded wife, let these brothers allow the son of the female slave 
to participate for half a share; that a, lei them give him half a share; that is, let 
them give half as much as is the amount of one btother’s allotment. However, 
ih.udd there be no .oils of a wedded wife, the soil of tile female slave takes the 
whole estate piovided there he n-> daughters of a wife, nor sons of daughters But 
if there he such, the son of the female slave p.uticipates for half a share only.”('<d 

1764. Following this text it has been held that a Dasiputra of a 
Shudra has no right of partition against his father, since as against 
his father he has no vested right though on his death he could enforce 
a partition as against his legitimate brothers,*-'") unless they received 
the estate hy a transfer from their father during his life-time, in which 
case the illegitimate son cannot enfoice his right against his father’s 
transferee, though he he lus legitimate brother.*-") 

1765. Adopted Son.—ft has already been stated that tin adopted 
son is as regards his rights indistinguishable from an Auras son though 
the quantum of inteiest is teduced in competition, with him (S. 57). 

The adopted son of a son when an exclusive heir, succeedes to 
his grandfather’s estate like a natural grandson. But in competition 
between the son and the adopted son of a predeceased natural son, 
the grandson hy adoption does not take the share of his father hut 
only the share which his father would have taken if he had himself been 
an adopted son;*-“) that is to say, on a partition between an adopted 
and a subsequently horn ,lures son the former takes a reduced share; 


(15) S. 14(1, post. 

(16) Aloodhya v Manohar, 3 Pat L 
W 366, 40 I. C. 131. 

(17) At it, 1-XTI-3; Dayabhag, fX-28; 
Mayukh, IV-20-31; Chouturya v Sabub 
Purhalad, 7 AI. I A. 18; Gajapathi v. 
Gajapathi, 2 Af. H. C. R 369, reversed 
on a different point 13 M. I. A 497; 
Roshan v. Bakvant Singh, 22 A. 191 
P. C. 

(18) Yad., ii-134, 135, cited in Mit, 

l-XII -1 


(19) Mit. XII-2. 

(20) Sadu v. Baisa, 4 B. 37 (44, 45), 
followed in Jaqendro v. Nityanund, 11 
C. 702 (714); Jogendra v. Nityanund, 1$ 
*•’• 151 (i 55 ) P C.; Ramasaran v. Tek- 
chand, 28 C 194 (204) ; Par ash Ram v. 
Sobba Ram, (1878) C. P. S. C. Pt. No. 
32; Sheoraj v. Rambax, (1883) C. P. S. 
C. No. 8. 

(21) Ram Saran v. Tekchand, 28 C. 
194 (204). 

(22) Datt. Ch., V-25. 
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otherwise they possess equal rights/--') And even on partition the 
rule only applies to the twice born, and not to a Shudra in whose case the 
two shares equally^) (S. 57). Where a coparcener dies and his widow 
makes an adoption after partition, the adopted - u would he entitled 
to call upon the other co-parceners to make over to him a portion of 
the wealth equal to that which would have been taken by his father/ 3 1> 
It was so held by the Privy Council m a case do. hied upon the following 
facts. An impartible Zemind.iri, the property -.f two undivided bro¬ 
thers, was in the possession of the elder brother. On hr death, leaving 
a widow and no male issue, the younger In other became < milled by sur¬ 
vivorship to the entire estate. ‘I he widow made a valid adoption to her 
husband and it was held that «he adopted son was entitled to possession 
of the Zemindari/ 2 *) 

1766. Disqualified Heir .—An heir disqualified from inheritance is. 

equally disqualified to enfoice or tak« a share m a paitition, hut tht 
disqualification is personal while it lasts. If then a co parcener was 
excluded from participation by reason of his disqualification, its subse¬ 
quent removal would entitle him to his share which he may claim from 
his quondam coparceners-/') On the other hand, if his disability was 
not congenital, then his interest which became vested in him on his 
birth could not he divested by his subsequent disability. So a coparcener 
who became a lunatic subsequent to his birth can during his lunacy maintain 
a suit for partition of his sh.\r« in the joint property. He has vested 
rights in such property bv birth, which are not divested by his 
subsequent lunacy ft will be seen when discussing the laws of 

inheritance (§ 2602), that a disqualification from inheritance is a per¬ 
sonal disqualification which only affects the person disqualified and 
not his heirs; from which it follows that the son, grandson or great- 
grandson of such person if not disqualified, is competent to claim parti¬ 
tion. It is immaterial if he was born after the death of his disqualified 
ancestor/^) Even if he was Ixirn after partition he will divest those 
in whom the estate has vested before his birth. 

1767. Minor Co-parcener. —The right of a minor co-parcener to 
claim partition has already been considered (§ 1753) The fact that 
the coparcenary comprises some minors is no obstacle to a partition. 
As the Privy Council observed: “ There is no doubt that a valid agree¬ 
ment for partition may be made duiing the minority of one or more 
of the coparceners. That seems to follow from the admitted right of 
one coparcener to claim a partition; and (as has been said) if an agree¬ 
ment for partition could not be made binding on minors, a partition 


(22) Naqindas v Baihoo, 40 11 270 

P. C.; Pratap Singh v /Igar Singh, 43 
P. 778 ( 792 ) P. C. .. 

(23) Arunnlli v Arumilh, 44 M- 
656 P- O. 

(24) Sri Raghunadha v SnBroso, 1 
M. 69 P. C, explained in Krishna v. 
Sami, 9 M. 64 (78) F. B. 

(25) Sri Raghunadha v. Sri Braco, 1 


(1) Deo Kishen v. Budh Prakash, 5 
A. 509 (F. B.); Tirbeni v. Mhd. Umar, 
38 A. 247; Hotchand v. Manghatnmal, 


8 S T. K. 279, 29 1 C. 42; contra in 
Ram Sahyc v Laljcc, 8 C. 149; Ram 
Sounder v Ram Sahyc, 8 C 919 dissent¬ 
ed from. 

(2) (iaulam, XXVI 1 1-42-43; 2 S. B 
K. 301: “The male offspring of an idiot 
receives his father’s share.” To the 
same effect, Narad, XIII-72; Vishnu, 


XV-32-35. 7 - s - B K. 64; 
(Mandlik), 223; Smriti, 
svati Vilas, V-148 (Foi 


Yad. 11-140-142 
Ch V-3; Sara- 
ulkes’ Tr.) 31. 


(3) 
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could hardly ever take place. No doubt if the partition was unfair or 
prejudicial to the minor’s interests, he might, on attaining his majority, 
by proper proceedings, set it aside so far as regards himself.The 
interest of the minor would of course, be protected by his natural 
guardian, and in his absence by his dc facto guardian.On coming 
of age the partition of his nonage binds him unless lie can shew that 
it was a fraud upon his rights, or that it was made to his conscious 
prejudice. The mere fact that it was unequal would not by itself 
vitiate the partition arrangement. 

1768. Absent Coparcener.—The position of an absent coparcener 
is like that of minors, idiots and other disqualified persons. As Sir 
Thomas Strange said: "Upon the same footing, in this respect, with 
minors arc absentees, residing in a foreign country, whose consent, 
at the time not being obtainable, partition may proceed without it, 
the law enjoining the preservation of their respective shares, till the 
one arrives at majority, and the other returns; and this in the case of the 
latter, to the extent of the seventh in descent, the right of parceners remain¬ 
ing it home, being lost by dispossession beyond the fourth.”*''> 
This view was reiterated by a Full bench of the Madras Court who 
said : '* Again, let the eldest son />’ have gone to a foreign countn and 
let his brothers in his absence make a partition of the faniih wealth; 
a share is not necessarily set apart for him; the time may have elapsed 
when it may reasonably be believed he was dead According to llindu 
Law which does not in other cases ignore limitation, he may after 
seven generations, return and claim to have a share or a half share made 
up to him out of his brother’s allotments.”*^ 

1769. After-born Son.—Under Hindu,Law a child is presumed to 
come into existence from the moment of its conception. Consequently, 
where partition is effected while a co-parcener was in the womb, (in 
his birth he becomes entitled to a share which he may claim by reopen¬ 
ing the pai tition.U) Hut if the ]>artition was completed before his concep¬ 
tion he has no right against his separated brothers. So where the father 
of three sons, two of whom were minors made a partition giving his 
eldest son a third of the estate, retaining the other two-third himself 
on behalf of his two younger sons by his younger wife and live years 
after, another son was born to him by her, who sued the father and 
his three sons by the senior wife for a general partition claiming a 
fourth share of the entire estate, the Court rejected his claim against 
the separated son adding: “The general rule of llindu Law, as ex¬ 
pounded by the Mitakshara, Mayukh and the Smritichandrika is that 
a son born after partition has no claim oil the wealth of his separated 
brothers He has a preferential claim on the wealth of his parents, 
lie can have a share of it with those brothers who lived in union with 
the father or were reunited with him. The separated brothers have 
no claim over this distributed parental share. A partition is limited 


(5) Balkishen v. Ram Narain, 30 C 
738 ( 752 ) P. C. 

(6) Nallappa v. Balammal, 2 M. H 
C- R. 18a, 


(7) Str. H. L., 206, 207. 

? (8) Krishna v. Sami, 9 M. 64 (78) 


(9) Shiva]i v. Vasantrao, 33 B. 267. 
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to the interests of the person demanding it, and has no enforced general 
operation against those who desire to live in union.” 

“The somewhat vague te\ts of Vishnu an- Yudnavalkya which 
direct separated brothers to give a share to an after-born sin, apply 
to sons who have no provision made for them ,md have further been 
explained by commentators as appMcahle only io the <\, se u f posthu 
mous sons. In the present case there has been no p iruti« u between 
the brothers. The father only rut oil one of his sons with a separate 
provision, and retained the rest of die property in his own charge and 
management for the sons of his >ounger wife- \11 branches ol the 
family gave effect to this understanding fw twelve years. His claim 
can only be made against respondents \ >s. 2 .md 3 \sho li\ed with 
their father in union and with whom he himself has been all along 
living as a member of a joint tamily.”'" 1 ' 

1770. This case then establishes the rule that where the father 
separates only some of his sons, remaining joint with the rest of his 
family, an after-born son must look to this family for his share. lie 
cannot make any claim against his separated kinsmen, unless his separa¬ 
tion was a fraud on his right. 'Lhe case is again not thiferenl '-veil where 
there has been a general paititnm between the father and his sons, provided 
the father takes his legitimate share. The after-born son cannot then 
enforce a re-partition of the whole estate hut must take Ins share 
from his father’s allotment. 

1771. The purchaser of a coparcenary interest in the joint 
Co-parcener’* property is entitled to sue the other coparceners 

Transferee. for partition, in which he is entitled to demand 

th.it the property which lie had purchased as belonging to his vendor 
should, if possible, he given to him as his shared"-' Hut since a 
stranger cannot he permitted to reside in a portion of the family 

dwelling house, the purchaser is not entitled to a division in specie, 

but may lie compelled to sell his share to the otlici co-parceners.V-o 
Ami he* cannot recover past profits before the suit any more than his 
assignor could have, if he had joined in the suit for partition/ 1 ^ 

1772. Dayabhag Family. —It has already been seen that the sons 

and grandsons in a Dayabhag family are not coparceners, but mere 
dependents with no tight to partition or even maintenance against 

their father and grandfather, in whom the estate vests absolutely, and 

with full power of disposal by an alienation inter vivos or devise, from 


(10) Per Ranaric, J., in Ganpat v. 
Copal Rao, 23 B. 636 (643). 

(11) Pandurany v. IJhaskar, 11 B. H. 
R. 72] Udaram \. Ranu, il>, 7(1; 

Maliabalaya v. Timaya, 1 2 B. II. C. K. 
13K; Dhulabhai \. Lata. 23 B0111. I. K 
777; Rayhoonath v. Luckhun, 18 \Y. R. 
23; Lochun v. Ncmdharee, 20 W. R. 170; 
Bahoo Lall v. Junta, 22 \V. R. 116; 
Annad v. Prankishto, 3 B. L. R. (O. C.) 


14; Janoki v Mothuranath, 9 C. 580; 
Repin Rilntri v. Lall Mohttn, 12 C. 209; 
v Pan chaw itlhti, 35 M. L. J. O09, 45 
Panon v. Coma, 43 B. 472; Vanjapnri 
* 62 

(12) S 4, Partition Acl (IV of 1893); 
Vaman v Vasudcr, 23 H 73! 7 runbak 
v Pandnranq, 44 B 021. 

(13) Triinbak v Pandurany. 44 B, 
621. 
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which it follows that it is open to the father to partition his property 
equally or unequally among his sons and he is then enjoined to allot 
to each of his childless wives a share equal to a son’s/" 1 Hut she 
cannot initiate a partition among- the sons/" 1 and must make 
allowance for any property she may have received from her hus¬ 
band/ 161 She is only entitled to a share on a general partition, and 
not when a partition of only one item of property takes place at the 
instance of a stranger/' 71 and then only when it is completed/' 81 
Where two or more widows jointly succeed to their husband they 
possess a right of partition inter scS l 'B 

169. (1) A co-widow is entitled to the partition of her 

Co-widow’, right li fe-interest in her husband’s estate: 
o • (2) Blit such partition is not absolute and 

does not, in the absence of an express agreement to the contrary, 
determine her co-parcenary right of survivorship. 


Synopsis. 


(1) Interest of Widows in Hus¬ 

band’s Property (1773). 

(2) Right of Co-widoivs to 

Partition (1774-1775). 

(3) Effect of Partition Among 

Co-xvidozvs (1776). 


(4) Right of Donee from Co- 

widow to Claim Partition 
(177S). 

(5) Effect of Partition on 

Right of Survivorship 
among Co-widows (1779). 


1773. Analogous Law. — This sectipn deals with the interest 
which the co-widows acquire in their husband’s estate by inheritance. 
As such, they are, in the strict sense, coparceners^-") possessing the 
right of survivorship to each other. As such, partition being an 
incident of the co-parcenary right o\ co-widows they should Jmma /uric 
be entitled to claim the right of paitition which they do. lint since 
their interest in their husband’s property is limited, it follows that 
partition in their case must be necessaiily modified by the nature of 
their interest in their husband’s inheritance and the reversionary rights 
of others who are entitled to see that their interest is not prejudiced 
by the destruction or waste committed by the life-holders or their 
transferees. Again, since the partition of the interest of co-widows is 
not allowable, it follows tliat partition can only affect their mode of 
possession and enjoyment and cannot alter their title. In other 
words, the partition to which the co-widows arc entitled is the partition 


(14) Dayahhag, tll-If, § 32. 

(15) Sorolab v Bhoobun Mohan, 15 
C. 292. 

(16) Jodoonalh v. Briji Nath, 12 B. 
L. R. 385; Jugomohwn v. Saroda Moyee, 
3 C. 149- 

(17) Barahi v. DekUannm, 20 C. (182. 

(18) Sltco Dayal v. Judoonath 9 IV. 
K. 61; 7 ej Pratap v. Champa, 12 C 


296 

(19) Janoki Nath v MolJmra Nath, 
9 C 580 (581) F. B. 

(20) Bhaywan Deen v. Myna Bai, 11 
M'. I. A. 487; Gajapallii v. Ga/apathi, 1 
M. 290 (299) P C.; Kola v. Mulhayam- 
mal, 21 M. L. J. 977, 12 I. C. '7(d); 
1 antra in Sellam v. Chutnamal, 24 M. 
441 (443) is erroneous. 
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merely of their life-estate which is their right to possession and enjoy¬ 
ment/ 21 ^ and this right belongs to all female heirs such a-> daughters* 22 -' 
inheriting to their father.*-*) Neither co-widows nor daughters can 
by their alienation alter the character of their nullified estate so far 
as concerns the right of survivorship or the rights of reversioners, but 
they may alienate their interests in the property or have that interest 
taken and sold in execution of a decree against them. They may also, 
subject to the same condition, demand a partition of the property! 
When their interests are transferred, it is obviously desirable that the 
transferees should be able to partition their transfers’s interest. 

1774. Widows have the right to demand partition of their hus¬ 
band’s inheritance. The wife has no light of partition against her 
husband.* 24 ) Rut as his heir she is entitled to the separation of her 
share in her inheritance against her co-widow.*- 5 ’ Even as against 
her husband’s co-parceners she is entitled to demand partition if his 
share was ascertained during his lifetime though he died before it 
could be severed in sf>ccicS l) 

1775. Under the Mitakshara, - s well as both under Mayukh, and 
the Dayabhag,* 2 ) it is the right of each of the co-widows to enjoy her 
deceased husband’s property by partition inter sc. She can assign her 
right to any one she chooses. If he has already obtained the share by 
partition she can alienate her interest in that share. Rut the assign¬ 
ment or alienation cannot take effect or have validity beyond her life¬ 
time. It is good so long as she lives. On her death her interest in 
property ceases and the share goes to the surviving co widow or co¬ 
widows as the case may be.*’) A co-widow is entitled to partition 
even if she lias no more than a possessory title. So where on the 
death of their husband, his two co-widows took possession of the 
estate left by him, the deceased had before his death, adopted a hoy, 
to whom also he bequeathed his property by Will. The hoy, however, 
died soon after the testator. The High Court dismissed the suit 
holding that the widows could not enforce partition of their posses¬ 
sory title, hut oil appeal the I'rivv Council held that possessory title 
was sufficient to support a claim for partition.*') The fact that a tier 
the death of her husband the widow was leading an immoral life is 


(21) Bhagxean Dccn v Myna Bai, 11 
M. I. A. 487; Gajatali v. Gajapafi, T At. 
201 1 *. C , Sundar v. Parbnti, 12 A 51 
P. C ; Durya Dat \. Gita, 33 A 443; 
Chittar Kumvar v. Gaura, .14 A. 189 

(22) Kanui Annual v. Ammakannu, 
■23 M. 504 

(23) Kanui Animal v. Ammakannu. 23 

M 504. 

(24) Sunder Balm \. Monhur. 10 C 
L. R 79. 

(25) Mahadeo v Deokocr, q < S3: 

Diltor Kocr v. Ilarktt (1917) I’sil 22s. 
41 I. C. (131; Govind v. Chandra, 12 N 
b. R. 100, 34 T. C. 675. distinguishing 
Chander v. Murat Singh, 7 C. P. L. 


K. 153 

(1) Ram Joshi v. Lakshmi Bai, 1 B. 
II C. R 189 

( 2 ) I’admanani v. Jagadamba, 6 13 L 
R 134: Janki Nalli \ Mathura, 0 C*. 580. 

(3) Ifari v. Vital, 3 i 13 . 360. 

(4) Sundar v Parbati, 8 A 1, reversed 
O. -\ 12 A 51 (56), following Armory 
v. DAamiric, 1 S L C. (6th Kd ) 313 
(in which the finder 01 a jewel was held 
lo possess such property as will cnallc 
him to Keep it against all hut the right¬ 
ful owner and thcrel'oie lo maintain an 
action of Inner) ami Asher v. U'hBlnk, 
I, - R. r Q I? 1 (in which possessory 
interest was held to be devisable). 



888 THE HINDU CODE [ S. 169. 

no ground for refusing her partition. As a matter of fact the Court 
has no discretion in the mattcr.<s> 

1776. But the partition to which co-widows arc entitled is not 
an absolute partition destroying their right of survivorship to each 
other. As the Privy Council observed: “Two or more lawfully 
married wives take a joint estate for life in the husband’s property, 
with rights of survivorship and equal beneficial enjoy ment.*'-) As to 
the mode of enjoyment, it has no doubt been decided* 7 * that widows 
taking a joint interest in the inheritance of their husbands have no 
right to enforce an absolute partition of the joint estate between 
them.”* 8 * Their Lordships then went to cite cases to shew' that 
though they' could not enforce an absolute partition, they could never¬ 
theless obtain separate possession and enjoyment of their shares 
leaving the title to each share unaffected and that such qualified 
partition did not destroy their coparcenary right of survivorship. 

1777. The principle applicable to co-widows would apply equally 
to two oi more sisters inheriting to their father.* g * 

1778. The donee of a co-widow may equally enforce the same 
right of partition which belonged to his doiiord 1 "' But since this 
partition is only of the life estate it should not be made so as to 
prejudice the rights of the reversioners who are entitled to inherit¬ 
ance, if the partition is prejudicial to their rights, as where It would 
lead to waste or otherwise be injurious to the corpus. 

1779. While the ^man-partition to which co-widows’ daughters 

c and other limited owners*"* are entitled does 

au8e ^ not destroy the co-parcenary, there is nothing to 

prevent them by express agreement between themselvs to put an end 
to their right of survivorship.* 1 -* But this again cannot prejudice the 
reversioners, who may intervene in a suit of the co-widows to safe¬ 
guard liis interest against the possible acts of waste by the widow, 
provided lie can show reasonable grounds for apprehending it.* ,J * 
This may r result in a relief to the reversioner by the grant of an injunc¬ 


ts) Sellout v. Chin nominal, 24 .'I. 441 
(443). In this case it lias been crionc- 
ously hclil that co-widows inherit as 
tanants-in-connnnn That they do not 
do so is clear from Gajapathi v. Gaja- 
p it In, 1 Al. 2(10 (.99) I’ C ; Jiioymniba 
v Kainaksi, 3 M. II. t\ K 424; Radma- 
iiiant v. Jayademba fi II. I.. R 134; I>al 
kocr v Caabas, 8 C. \\. N, 658. 

(6) Jijoyinmba v. Kamahdri (The 
Tanjorc casesL 3 M. B. C R 421 (452) ; 
Gajapathi v. Gaja {tat hi, 1 M. 290 (299, 
300) P. C. 

(7) Jijoyiamba v. Kamakshi, 3 M H C. 
K. 424 (452); Bhuywatrdeen v. Myna 
Bayi, it M. f. A. 487. 

(8) Gajapathi v. Gajapathi, 1 \1 290 

(299, 300) P C. 

(9) Balabai v. Tantt Bai, io N. L. K. 


51, 24 I C 808; Kami Animal v. Ainina- 
kannu, 23 M. 504. 

(10) Durya Dot v Gita, 33 A 443- 
Kailash v. Bitto, 15 O. C. 223, 10 1 . C. 471. 

(it) Kadunyolh v. Kadunyatlt, 12 M. 
I- J- 301, 16 I. C. 433; Bain v. la nil, 10 
N L. R. 51, 24 1 . C 808 

(12) Rantakal v. Ramasami, 22 M. 522: 
Sudalai v Gomati, 23 M. L. j. 355, 16 I. 
C. 428; contra in Durya Dat v. Gita, 33 
A 443 (446) ; Chit tab v. Goura, 34 A. 
189; Baldeo v. Bhayaioanti, 33 I. C. (A.) 
259: Shyamadas v. Radhika, 22 C. W. N. 
846, 47 I- C. 853. 

(13) Durya Nath v C hint am o n't, 31 C. 
214 (220) Soudamincy v. Joyeta Chundcr, 
2 C. 262; Janoki Nath v. Mathura, 9 C. 
580; Be pin Bihari v. Lai Mohan, 12 C. 
209; Kailasha v. Bit to, 15 0 . C. 223, 16 I 
C. 471. 
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tion or an appointment of a Receiver/ 1 -*) And if after the partition a 
Hindu widow aim sc s her estates, she may be similarly restrained by 
a bill quia timet or a suit for injunction/ 15 * Where two daughters, 
jointly succeeding to their father’s estate, effect an absolute partition 
and one of them dies, the reversioner cannot defeat survivorship by 
suing for possession of the share of the deceased. In such case, the partition 
has the effect of relinquishment of her estate, and all that the reversioner 
may claim is a declaration of the alienation as affecting his interest/ 10 * 

If two widows or two daughters taking jointly the estate of their 
husband or father made an arrangement for separate possession and 
enjoyment, the arrangement cannot ordinarily deprive the survivor 
of the right to the whole estate or enable the ladies to confer a title 
on a third party which will not terminate at the latest with the life 
of tl at survivor. There can be no relinquishment bv a Hindu female 
heiress of anything less than the entire interest/ 17 * Alienees from 
a co-widow may likewise obtain a decree for partition which will have 
effect during the lifetime of their alienor/ ,s * 

As to the right of a co-widow to charge her interest, and its effect 
upon the survivor, sec Section 313, post. 

170. Subject to any local law or usage to the contrary, 
the following female relations are each 

Female share* on entitled to a share on partition:— 

partition. 

(1) On a partition between the father 
and his sons, or between the sons, their mother and their 
grandmother are entitled to a share which with the stridhan 
received from their husband or the father-in-law must equal a 
son’s share. 

(2) And unmarried daughters are entitled to a quarter 
of a son’s share. 

(3) On a partition between her sons or grandsons or great- 
grandsons, a widow is entitled to a share equal to that of a son’s 
son. 

Exception. —The wife or the widow in Southern India is 
allotted no share. 

• Synopsis. 

(1) Ritjhts of Females on a (31 Riqhts of Unmarried • 

Family Partition (1780). Daughters and Sisters 

(2) Texts on the Subject (1782, 1790). 

(1781). 

(14) Soudamoiicy v. Jogesh Chunder, 2 31 C. 214 ( 221 ). 

C. 262; J a no hi Nath v. Mothura. g t\ 580, (r(>) . 1 111 mania fan a I v. Periasami, 4i 

explained in Durga Nath v Chintamoiii, M 2 J 1 , 74 I. (' 58; (1024) M. 75 
J[ 0 . 2 14 (221). (17) Shyainadas v. Radhika, 22 C. W 

( 15 ) 1 furry Doss v. Runguninoncy. 2 N. 846 , 47 T C. 854 . 

Se-oest, 657; Ilurry Nath v. I? poor noth, () (18) Durga Dal v Gila. 33 A. 443; 

M. I. A. 433; Durga Nath v. Chintamoni, Baldco \. Rhagaxvanti, 33 I. (.'. (A.) 259. 
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(4) Wife’s Share on Partition 

(1784) 

(5) Rights of Mother (1784- 

1787). 


(6) Rights of Grandmother 

(1788). 

(7) Step-grandmother (1789). 

(8) Usage in Southern India 

(1791). 


1780. Analogous Law. —The last section deals with persons who arc 
entitled to claim and if necessary, enforce a partition of their share 
bv suit. This section deals with* the female members who are allot- 
ed a share on a partition being made, though they have no right to 
demand or enforce a partition. 

Their right is subject to local law and usage. 

1781. The following texts bear on the subject of women’s share 
oil partition:— 

Manu. —“ Rul l<> the niai.lcti (sisters) the brothers shall severally gi\e out of their 
shares, each one of his shares one-fourtli jiarl; those who refuse to give become 
outcasts.'^")) 

Medhatithi (commenting on the aliene test).—“When thcie are many sisters, 
they should each get one-fourth share in relation to the brother by the mother of the 
same castes....” j He then goes on to show that tins share should be gi\en to her 
even though married.Go) j 

Yadnavalkya.—“It he (the father) makes the allotments equal, his \vi\cs to 
whom no separate property has been given by the husband or the father-in-law, must 
be rendered partakers of like portions’’(’'l 


“Of heirs dividing after the death of the father let the mother also take an equal 
share.”(- ,J ) 


“Hut sisters should be disposed of in marriage, giving them as an allotment, the 
fourth pait of a brother’s own share ”(-\0 

Mitakshara. —“ 10 Whin the father by Ins own choice makes all Ins sons partakers 
of equal portions, his wives to whom peculiar property' had not been given by tlieir 
husband or bv their taihcr-m-law, must be made participants of shares equal to those 
» f sons Hitt if scpaietc property has been given to a woman the author subse¬ 
quently directs half a share to be allotted to her; or if any had been given, let him 
assign the half 

“n Hut it lie give the snpcitor allotment to the eldest son and distribute 
similar unequal share- to the rest. Ins wives do not lake such portions, but receive 
equal shares of the aggugate from which the son’s deductions have been subtracted 
besides then own apiropuate deductions specified by Apastamh The furniture in 
the house and her ornaments are the wife’s property ”(-->) 

" 1 A In ii a distribution is made during the life of the father, the pat ncipation 
of bis wives, iqually with his sons, has been directed. ‘If be make the allotments 
equai, his wives must be rendered partakers of like poilioiis’ The author now 
piocecds to declue then equal participation, when the separation takes place after 
the demise <>l ilu- faiher Of heirs dividing after the death of the father let the 
mother also lake .n equal share ’Oj) 


(19) Manu, IX-V-11S 

{20) 2 Ghose’s II T,, pp 51, 52 

(21) Yad., ii-ufi, cited in Mil i-n-8 

(22) Ih , ii-124 

(23) Ih , ii-125. 

(24) Mil. t-ii-9, to 

(2=5) Yad ii-124; Mu, 1-7-f; ex¬ 
plained per curiam in Pursid v. JIan 00- 


man, s C K45 (854). This text is held 
by Mittcr, J., in Sunrum v. Chunder, 8 C. 
■ 7 (19), to refer only to the self-acquired 
property of the father; hut its principle 
e<tends to all partitions, whether between 
lather and son, or, on the father’s death, 
among the brothers. 
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“2. O£ heirs separating after the decease of the father the mother shall take 
a share equal to that of a son’s, provided no separate propelly had been given to her. 
But, if any property had been given to her, she is entitled to half a share, as will 
ho explained. 

"5 In regard to unmarried sisters, the author states a different rule ‘But 
sisters should he disposed of m marriage giving them as an allotment, the fourth 
part of a brother's own sharc.’(‘> 

“6. The purport of the passage is this- Sisters also who are not alicady 
married must he disposed of in marriage by brethren contributing a fourth part of 
their own allotments. Hence it appears that daughters also participate after the 
death of their father Here in saving ‘of a brother’s own share’ the meaning is not 
that a fourth part shall be deducted out of the portions allotted to each brother, and 
shall be so contributed but that the girl shall be allowed to participate for a quarter 
of sti’ll a share as would be assignable to a brother of the same rank with herself 
The ■ .'use expressed is this I f the maiden he daughter of a Brahmani she has a 
quarter of so much as is the amount of an allotment for a son by a Brahmani wife. 

“ 14. Therefore, after the decease of the father, an unmarried sister participates 
in the inheritance But before his demise she obtains that otilj, whatever it he, 
which her father gives since there is no special precept respecting tins case. This 
all is unexceptionable ”1-’) 

Dayabhag. —“When participation is made by brethren of the whole blood after 
the demise of the father an equal share must he given to the mother Bor the text 
expresses,(3) ‘The mother should lie made an equal sharer (4) 

* Since the term mother intends the natural parent, it cannot also mean a step¬ 
mother. l ? or a word employed once cannot bear the literal and metaphorical senses 
at the same time. 

"The equal participation of the mother with the brethren takes effect, if no 
scpaiate properly had been given to the woman But, if any have been given, she 
has half (a share). And if the father make an equal partition among his sons all 
the wives (who have no issue) equally share with the sons So Yadnavalkya 

declares ‘ If he make the allotments equal, his wives to whom no separate properly 
lvts been given by their husband, or their father-in-law, must be rendered partakers 
ot like portions’ To a woman, whose husband marries a second wife, let him give 
an equal sum, as a compensation for the supersession, provided no separate property 
have been bestowed on her but if any have been assigned let him allot h.df.Cst 

“Unmarried daughters, likewise following the allotments of sons, take a quarter 
thereof Thus Brihaspnti says - ‘Mothers are equal sharers wiih them; and 

daughters are entitled to a fourth part ’”(*•» 

Mayukh. —“In case of equal partition between a father and his sons, a share to 
the win* is also spoken of I.\ Yadnavalk>a<«> • * If he make the allotment equal his 

wive to whom no Mrid/um has bun givni h> the husband or the father-in-law, must 

be made partakers of equal portions’ But it* any has been given, one half is to be 
given, for (the text is) ‘ .f any has been given one half should he assigned’; ardham 
(one half) meaning so much as should make, with what has been given before as 


(1) Yad., ii-125 

(2) Mit., i-VIl-r, 2, S, (>, 14- To the 
same effect, Manu, IX-i 18; 25 S. B E. 
34H; Vishnu, XV-111-.14, . 15 : 7 S. B. E. 
73; Yad. ii-124 (Manillik), 217; Brihas- 
pali, XXV-64; 33 S. B. E. 370; Katvayan. 
cited »u Vyavaslha Darpan (2nd Ed.), 


49K, followed in /-lit ban v Dubai, 5 N. 
L. U. if,i. 

(3) Brihaspati. 

(4) Dayahhag, IH-IT, 29. 

(5) Yad II-149; Davahhag, III-II-31. 

(6) Dayahhag, IIT-II-32 

( 7 ) II-HS- 
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stridhan, a share equal to a son’s shared 8 9 ' Hut if her wealth he already in excess 
of such a share no share should he given her "(o) 

The mother and grandmother is ordinarily entitled to a share 
equal to that ol a son; but if she has received any stridhan or anv 
other gift from her husband or father-in-law. it will reduce her share 
to that extent. This is in accordance with the texts (§ 1780) and 
is equally supported by judicial authority (,o) l’ut no other property 
in her possession, as for example the property she inherits as heir to 
her son, affects her right.<"> 

1782. As regards the rights of unmarried daughters and sisters 
Clause (21 the * exts uniformly allow them a share on parti- 

ause tion equivalent to one fourth of the son’s share. 

The leading text on the subject is that of Mann’s commenting on 
which Jagannath says: “The text of Manu is thus interpreted: the 
fourth part of the shares which are allotted to brotheis of the same 
class with the sister shall be computed; and deducting that sum, in 
due proportion, out of their own several shares, the brothers shall 
give it as a portion to the unmarried daughters. It is directed that a 
fourth part of a share shall be given, and that allotment according to 
Ch.indcshw.ir is merely intended to defray the expenses of the nuptial 
ceremony. Others hold, that so much only shall be given as is suffi¬ 
cient, to accomplish the sacrament or marriage. On this subject 
Jimut Vahan remarks that if the estate he considerable, a sufficient 
sum for the nuptial ceremony shall be given; and a fourth part of a 
share is not positively directed. This must be understood where the 
number of daughters and sons is equal. If the number be unequal, a 
large sum is thus given to the daughters, and the sons are altogether 
deprived of their shares i\or can this .be proper for the son is pre¬ 
eminent. A fourth part of the share must be given to sisters; but 
if they be twice or thrice as numerous, they would receive a greater 
sum than their brothers; if they be four times as numerous, the brothers 
would be deprived of their share; if they' be live times as numerous, the 
case would be very puzzling. Yet such a case may occur. The rule for 
giving a quarter of a share cannot therefore be received without ex¬ 
ception. In fact the rule only provides that a brother shall give a fourth 


(8) Mahcshwar. “The allotment of a 
moiety implies that the other moiety is 
completed by the woman's, sepaiate pro¬ 
perty. Else so much only should he gnen 
as will make her allotment equal to the 
son’s’’; cited />cr Macpherson, J-, in Jndoo- 
nath v. Brojonath, 12 B. L K 3X5 (3X9, 
3 CK>); Jagannath: “Moiety ( ttrdham ) in 
the masculine gender signifies part in 
general, not equal parti or exact half 
which is signified by the same word 111 the 
i.e.utcr gender.” 

(9) Mayukh, IV-10 (Mandlik), 41-4 

(xo) Jodoonath v. Brojonath, 12 It I. 

K. 385; Sum run 7 hakuor v. thunder X 
(17 (jy) ; Ktshort Mohan v. Mom 
Mohan, 12 C. 165; Puma Chandra v. 
iarojini, 31 C. 1065; Poorendra v 


Jleinanylnt, 36 C 75 (84) ; Kanhaiya Lai 
v. (ianra, 47 A. i_*7; RadhakLhan v. 
itarkishan, y8 I. C (N.) 37; (1924) N. 
55 

(11) Jayomohan v. Sarodamayee, 3 C. 
149 (based on ihc text 111 the I Jayabhag, 
C li III, S. II, § 31, followed in Pooren¬ 
dra v. Ilemauymi, 30 75 (X4) ; Sarup 
( hand \. Pam, 19 O. 240, 37 I. 19X. 

(12) Manu, IX-11X; 25 8. B. E. 348; 
Vishnu, XV1U-34, 35; 7 S. 13. E. 73; Yad., 
U-124 (Mandlik), 217; Brihaspati, XXV- 

33 S. B. K. 379; Katyayan, cited in 
Vyavastha Ilarpan (2nd Ed.), 498; Virmi- 
trodaya, i-n-2[ (Golap Shaslri’s Tr.), 
81-85; Ihg-, p. 109; Loehan v. Bahai, 5 N. 
l. k 161. 
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part if he have a considerable allotment. Hut if sisters lie few in 
number compared with the number of brothers, or if there be no 
brothers, another rule of Vishnu must be adduced: “The marriage and 
other ceremonies of unmarried daughters must be defrayed in pro¬ 
portion to the wealth inherited." 0 ’) 

1783. Similarly the quarter share is held in the Mithila country to 
mean the expenses of marriage. 0 ') The right of the wives to a share 
has been recognized in a long series of cases. 0 s) The right of unmarried 
daughters to participate in a partition is considered in the texts only when 
there is a division between the ^ons. l,,,) Hut she cannot, any more than 
the mother, initiate a partition. Her share is generally taken to be one- 
fourth of that of a son. 

The cases have now settled most of these rights which will there¬ 
fore be now examined. 

1784. Wife’s Share on Partition. —The right of the wife, the 
Cl (l) Share of niother, or the grandmother to a share on parti- 

the Wife*or Mother. tic>n is recognized by all the schools as will be 

manifest from the texts already cited. She is not 
the owner of am share and cannot, therefore, claim a port ion. 0 7) But 
on a partition being made she can demand the allotment of a share 
because partition breaks up or diminishes the estate which was the 
source of her maintenance. (lS) A share is given to her for no other 
purpose than as a provision for her maintenance, she has no right to 
ask for maintenance after she has got such a share, and if a partition 
is effected after her death her heirs can make no claim to her 
share As was observed by Mitter, J., in a case: “The mother or 
grandmother as the case might be. >s entitled to a share when, sons 
or grandsons divide the family estate between themselves. But the 
mother or the grandmother can never be recognized as the owner of 
such a share, until the division has been actually made. She has no 
pre-existing vested right in the estate except a right of maintenance. 
She may acquire property by partition, for partition is one of the 
recognized modes of acquiring property under the Hindu Law. But 
partition in her case is the sole cause of her right to the property. It 
follows therefore, that the effect cannot precede the cause.” (,,,) The 
right of the mother is a latent and inchoate right which becomes effec¬ 
tive when separation takes place,<- o) which means actual partition, and 


0.0 3 B'g PP- 93, 94- 

(14) Vivad Chintamani, p. 248: “Here 
llie mention of a quarter is not essential. 
Properly sufficient to defray the expenses 
of the nuptials should he given.” Follow¬ 
ed, per Mitter, J., in Damoodur v. Scna- 
butly, 8 C. 537 (54 1 ) - 

(15) Sheo Dyal v. Jtidoonath, 9 W. R 
16; Mahabeer v. Ramyad, 12 B. L. R. 90; 
Laljeet v. Rajcoomar, ih, p. 373; Bilaso 
v. Dina Nath, 3 A. 88; Pursid v. llonoo- 
tnan, 5 C. 845; Summit v. Chundcr, 8 
C. 17; Damoodur v. Seuabutty. ih., p. 
537 : Thakur Prashad v. Bhagbaiti, 1 C. 


I„. J. 142; Ganesh v Jewaeh, 31 C. 262 
(-> 7 i) P C. 

(16) Manu, TX-118; Yad, ii-124; 
Vishnu, XV-31; Narad, XIII-13. 

(17) Venkatamuial v. Andyappa, 6 M. 
130; Ganesh Deri v. Darsham Singh, 2 
h I-. J. 77 . 56 I. t\ 4/8. 

(18) Ganesh v. Darshan, 2 L. L. J. 
377 . 56 I- C. 478. 

(19) Sheo Dyal v. Jtidoonath, 9 W. R. 
61 (62, 63) ; Jogobondhu v. Rajendra, 34 
C. L. J. 29. 

(20) Bilaso v. Dina Nath. 3 A. 88 (90) 
F. B.; Raoji v. Anant, 42 B. 535. 
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if it is in suit the passing of the final decree. Tf therefore she dies 
even after the preliminary decree hut before it is made final her right 
dies with her and her legal representatives cannot claim to step into 
her shoes.<- M > 

1785. This view was taken in another case by Phear. T. who 
after passing in review all die relevant texts summed up his conclusions 
as follows: “The father during his life, may at his pleasure partition 
the whole of his property in his hands or any of it, and if he does so, 
he must allot a share to his wife for her maintenance in addition to 
the share which he takes himself; also the sons can, at any time during 
the father’s life at their pleasure, (even when any of the contingencies 
which entitle them to divide the whole estate have not happened) call 
upon him to partition the ancestral property, and in the event also 
the mother must have her share as before. After the father’s death 
again, the sons may divide the property among themselves, hut then, 
too, they must give a share to their father’s widow, and to an un¬ 
married sister if there is one In all the cases alike, the mother’s 
share m the ancestral property must he equal to that of a son.”*"* 
That is to say, if there he three sons, the property, dould in an ordi¬ 
nary case, he divided into four shares of which one would go to the 
Tnother/‘'3) Hut where the mother has already received some property 
from her husband or her father-in-law then she is entitled to only so 
much as will give her a share equal to the share of a son. And if the 
property received by her is more than such a share, she will receive 
nothing on partitioned The mother can claim such share not only quod 
the sons, hut even as against an auction purchaser of one of her son’s 
interest/-*®) The properly which the mother might have inherited or 
acquired otherwise than from her husband and father-in-law does not 
affect her share/ 1 > 

1786. The mother under the Bengal law is entitled to the same 
share.w'hich on her death goes hack to the sons or their heirs/*) 
This is also the Mitakshara law/d 

1787. And it has been held that the same right belongs to the 
step-mother since the term “ wives ” in the Mitakshara tcxt (5) must 


(21) Rao)% v. Anant, 4 2 B 5*5 

(22) Lalject v. Rajioomar, 12 15 . L. k. 
373 (382, 383) 

(23) Jvdoonafh v Brojoiuith, 12 B. I.. 
R. 385 (388) ; Jiilaso v. Dina Nath, 3 A 
88 F. B.; Beli Kuar v. Janki Knar, 33 A. 
118. 

(24) Bilaso v. Dina Nath , 3 A. 88 l\ 
B.; Bcti Kuar Janki Kuar, 33 A. 118; 
per Macpherson, J., in Jodoonalh v. iiro- 
jonath, 12 B. L. R. 3H6 (389, 390) ; Jugo- 
mohan v. Sarodamoyee , 3 C. 149; Kishori 
Mohan v. Moni Mohan, 12 C 165; 
Poorendra v. Hemangini, 36 C. 75; Jai- 
ram v. Nathu, 31 B, 54. 

(25) Bilaso v. Dina Nath, 3 A. 88 (90) 
F. B.; contra in Ganpsh Devi v. Darshaw 


Singh, 2 L. L. J. 377, 56 I. C. 478. 

(1) Jugomohan v. Sarodamoyee, 3 C 
149; Poorendra v. llemangini, 36 C. 75 
(84); Joyobondhu v. Rajendra, 34 C. L. 
J. 29. In Kishor Mo him v. Moni Alohun, 
12 C. 165 (167), the Court deducted the 
value of the property which she had 
received by gift or legacy from her father. 

(2) Ganesh v. Jeteaeh, 31 C. Js2 (271) 
P. C. 

„ (3) Rarola Dassi v. Bhuban Mobak, 15 
C. 292; Sashi Bhusan v. Hari Narain, 48 
C. 1059 (1066). 

(4) Beti Kuar v. Janki Kuar, 33 A. 
118; Raaji v. Anant, 42 B. 535; Manih - 
haram v. Dattu, 44 B. 166. 

(5) i-VII-r, 2 . 
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necessarily include stepmothers.The term "son” in the case of 
Shudras includes both legitimate as well as illegitimate sons since they 
are both entitled to shares. And so amongst them a mother is en¬ 
titled to a share when the property is divided between the legitimate 
as well as the illegitimate sons of the deceased,and in a partition 
between brothers who are the sons of different mothers, the step¬ 
mother, even if she is soilless, gets a share equal to the brother: <8) 
but the mother’s share is, as already observed, subject to dimunition 
to the extent of the strulhan received, from her husband or father-in- 
law (§ 1780). Of course, the share allotted to the mother and the step¬ 
mother is in lieu of maintenance so that on the death of one it does 
not enlarge the share of the other but devolves on the sons. f<,) 

1788. Grandmother. —The grandmother’s right to the same share 
as the mother in a partition between her sons and grandsons has been 
admitted in several ca c es, 6 7 8 9 (lo) but the contrary has been held in 
Allahabad in a case of partition between the father and his sons/ 11 * 
the Court refraining from expressing an\ opinion as to what would be 
her right on a partition between her grandsons on the death of the 
son, though it was inclined to the view that she would be entitled to 
a share. It was however, said that during her son’s own lifetime the 
mother of the father should look to her own soil for support and 
maintenance.The view proceeds upon the literal reading of the 
Mitakshara text before cited*' 33 in which on a partition between the 
father and his sons only his “ wives ” are allotted a share. 

1789. Step-grandmother. —As the term "mother” includes also 
the “stepmother” so the term “grandmother” must also be similarly 
construed so as to include the step-grandmo<hcr. (,4) 

1790. The Unmarried Daughter or Sister.— The texts all favour 

Clause (21 the rights of the daughter and the sister to share 

au * e at partition and this has been recognized in 


(6) Danwdar v Senabutty, 8 C. 5.17; (10) Sibbosoondery v. Bussomuly, 7 C. 

fhakur Prasad v. Bhagbati, t C. L. J. 191, followed per Mitter, J., in Badri v. 

l.\2 (144) ; Mari v Chinnammal, 8 M. 107 Bhugzvat, 8 0 . 649 (652) ; Puma Chandra 

(123) F. 15 .; Subba v. Mania, 47 1 . v. Sarojini, 31 C. 1065; Mari v. Chinnam- 

(Pat.) 204; Teyh Indar Singh \ Har- mal, 8 M. 107 (123) F. B.; Vithal v. 

nam Singh, 64 I.. 457; Padain Singh \. Prahlad, 39 B 372; Kanhaiya v Gaura, 

Subransai, 22 N. I.. R. 28, 04 I. C. 791. 47 A. 127. 

(1926) N. 291; Jairam \. Nathu, 31 B. (11) Sheo Narain v. Janaki Prasad, 34 
54 ( 59 ); Ifosbanna v Deranna, 48 B. 4(18; A. 505 F. B, following Radlia v. Bach- 
Damodar v Uttaram, 17 B. 271 ( 286 , chaman, 3 A. 118. 

287); liar Narain v. Bishambhar. 83; (12) Sheo Narain v. Jan hi Prasad, 34, 

SubaRaut v. Maula, 47 I. C (Pal.) 204; A. 505 (509, 510) F. B.; Chummun v. 

Bashisl v. Bindeswari, 97 I. C. 289, (1926) Pranpat, 29 I. C. (A.) 166, following 

I’af- 537 : Bhanrao v. Gangi, 9 N. L. J. Radlia v Bachhaman, 3 A. 118, dissent 

J 70; 95 I. C. 734; (192(1) N. 453. ing from Shibhosoandery v. Bussomutty, 

( 7 ) Machharam v. Dattu, 44 B. 166. 7 C. 191, on the ground that it was a 

(8) Padatn Singh v. Subransai, 22 N. Dayabhag case; followed in Badri v. 

I.. R. 28, 94 I. C. 791, (1926) N. 291. Bhagxoat, 8 649. To the same effect, 

(9) Gaya Prasad v. Girja Shanker, Sheo Daval v. Juddo Nath, 9 \V. R. 61. 

M924) O. 360. (13) I-ii-8. 

(14) Vithal v. Prahlad, 39 B. 372 (381). 
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several cases. and is die view of the text writers. (,5) A Hindu Judge 
referring to the subject said: "The texts 1 have referred to all 
prescribe the rule in the case of a partition among brothers. They do 
not deal specially with a case where there is only one brother and one 
or more sisters. Hut looking to the spirit pervading them and the 
object they are meant to conserve, it is clear that what holds good 
in the former ease must hold good in the latter as well. To hold the 
contrary would be to make the undoubted and well recognized right 
of sisters depend on an accidental circumstance entirely lacking in 
relevancy to the question of her right as a member of a joint 
family.! 1 ®) Hut Viramitroday says that the one-fourth share allotted to the 
daughter relates only to a partition made on the death of the father; should 
the partition be made during the father’s life-time, the daughters " get 
whatever the father gives, for there is no particular text on the point.” 0 *) 


1791. Local Usage. —It is said that the widow or mother in 
o ... Southern India is in practice never allotted her 

southern ind.a. gharc in a partition.*'*; This view is maintained 

in the Smritichaiidrika (,,,) the correctness of which is, however, disput¬ 
ed in the Madhaviyad ,o) It has been held that the view of Nand 
Pandit that the right of a mother to a share is not a right of heritage 
but a right to a provision has become established law in the Madras 
Presidency.^ 1 ) In this view account is to lie taken of property which she 
has already received and if it is insufficient for her maintenance, an 
allotment is to be made to her so as to provide her with a sufficiency 
for her wants which allotment could never be in excess of a son's 
share, but which would be loss than a son’s share if the property was 
so large that a son’s share would more than suffice for her need. 


171. A person otherwise entitled to partition may be dis- 
When partition re- qualified from enforcing - it for any of the 
fu,ed - following reasons:— 

( a ) If he has entered into a valid agreement against it; 

( b) Jf the property is subject to a family arrangement; 

(r) If the parties have already become otherwise 
separate; 


(14) Lalljeet v. Raj Coomar, 20 W R. 

336 (340) ; Damoodur v. .S enabu/ly, 8 C. 
537 (54 1 ). in which Mittcr, J, allowed 
Rs. 1,124 of the estate valued at Ks 3,000 
As the members of the family were two 
widows, three sons and a maiden 
daughter, the latter got one-fourth of 
what she would have received had she 
been a son; Lochan v. Babai, 5 N. L. R. 
161 (168, 169), in which the Court 

allowed the fourth, following the text. 

(15) 2 Strange H. L., 3 ^ 7 . citing 
Sutherland and Colcbrook, ib., p. 3*3 > 
Jolly’s Tagore Lectures, 103, 104. 

(16) Lothan v. Babai, 5 N. L. K. 161 


(169) ; Puijalia v Vettor, 2 2 M. L. J. 
321; 13 I. C. 475. In Ramasami v. Vaigi- 
dusami, 2 2 M. 113 (114), the Court 

noticed the conflict of \iews, but was 
inclined to support Vidyaneshwar’s text. 

(17) Viramitroday, (Sctlur) ii-338 

(18) Maync H. L. 47«. 

(19) Ch IV, Ss. 9-17. 

(20) Daya Vibhag, S. 22; cited in Mart 
v. Chinnammal, 8 M. 107 (123) F. B. 

(21) Mari v. Chinttammal, 8 M. 107 

(123). 

(22) Smriti Ch„ IV-9, 17; cited, with 
approval, in Mari v. Chinnammal, 8 M. 
10 7 (123) F. B. 
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( d ) If he has relinquished his share in the joint pro¬ 
perty. 

Synopsis. 

(1) Bar to Partition (1792). (4) Family Arrangement 

(2) Agreement Against Parti- (1796). 

tion (1793-1794). (5) Relinquishment (1797). 

(3) Separation (1795). 

1792. Analogous Law.—It has already been stated that Manu and 
other law-givers commend partition as multiplying religious duties. (a s> 
They do not encourage jointness. Nor does the modern law. It is 
therefore, manifest that the father cannot refuse partition to his adult 
son on the ground that it would be unfair to his future issue.<•*•*> Hut, 
of course, if the property is itself impartible, it is another matter.*^) 

A partition may, however, be postponed, though it cannot be pre¬ 
vented by an agreement inter partes. Such agreement does not bind 
any but those entering into it. It may also be more effectively 
prevented by a family arrangement or an implied partition. The sub¬ 
ject of family arrangement has already been considered, while the 
subject of a previous separation will be dealt with in the next section. 

1793. Agreement Against Partition.—There is some conflict be- 

Clauae fa) tween the decided cases, more apparent than real 

au * ' ,a; ' as to the validity of an agreement against parti¬ 

tion. There can be no doubt that the parties cannot by agreement 
make a partible estate impartible, since impartibility must arise out of 
a special tenure or a general family or local custom.Moreover, an 
agreement never to divide certain property would be invalid on the 
ground that it tends to create a perpetuity.* 3 * As Phear, J., said: “ It 
is not competent for the owners of a property in this country by any 
arrangement made in their own discretion to alter the ordinary inci¬ 
dents of the property which they possess, for instance, in this particular 
case, to say that the joint property shall remain the joint property of 
the joint family in perpetuity, but shall not possess the incident which 
the law of the country attaches to property in such condition, namely, 
that every independent parcener is entitled at any time to have his 
share divided off from the rest. No doubt any member of the family, 
and therefore, all might, for sufficient consideration bind themselves 
to forego their rights for a specified time and definite purpose, by a 
contract which could be enforced against them personally.”*■*> As was 
observed in another case: “ The right of a co-owner to have partition 


(23) Manu, IX-iii. 

(24) Kawal Nani v. Budh Singh, 39 A 
40 P. C. 

(25) Ekradeshwar v. Janeshwari 42 C. 
582 P. C.; Setlmramasivami v. Meru- 
swami, 34 M. 470, 0 . A. 41 M. 20 P. C. 

(1) S. 193. 

(2) S. 193; Vinayag v. Gopal, 21 B. 
458, O. A. 27 B. 353 P. C.; Pirojshah v. 
Mani Bhai, 36 B. 53 (56). 


(3) Jafri Bcgam v. Ali Rasa, 23 A. 383 
(392) P. C.; Mukerji v. Afsoot Beg, 37 

A. 155; Sakhaivah Ali v. Abu Said 22 O. 
C. 100, 52 I. C. 73: Ramalinga v. Viru- 
pakshi, 7 B. 538; Piroj Shah v. Mani 
Bhai, 36 B. 53: Anand v. Prankisto, 3 

B. L. R. (O. C.) 14; Rajendar v. Sham 
Chunder, 6 C. 10; Shookmoy v. Mano- 
hari, 7 C. 269. 

(4) Radhanath v. Tarucknath, (1874) 
3 C. W. N. 126 (128). 


H. C.—57 
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of his share is incident to the right of ownership, and an agreement 
not to partition for an indefinite period would be contrary to that 
right, and therefore not enforceable.”( J ) " It may be that at one time 
the decree for partition may cease, circumstances may again 
occur which made it desirable and necessary that partition 
should take place.”*®) The fact that the agreement against 
partition was the subject of an award makes no difference.* 5 6 7 ) As the 
Privy Council put it: “The arbitrator had no power to make property 
which was divisible by law indivisible for ever.”* 8 9 ) 

1794. In other words, an agreement against partition is unen¬ 
forceable even as between the immediate parties to it, unless it is 
supported by consideration and is otherwise reasonable and proper and 
intended for the beneficial enjoyment of the joint property. Even then 
the agreement does not bind the heirs and assignees of the parties.*®) 
This appears to be the dominant note of several cases.* ,0> 

1795. Separation. —There remains the question of a previous sepa- 

CUuae (c) ration, which may be express or implied. As this 

•use (c). raises a question of some importance and is of 

frequent occurrence it forms the subject of the next section. 


1796. Family Arrangement.—This has al- 
CUu«e (b). ready been the subject of previous discussion 

(So. 164-166). 

1797. Relinquishment.—It is open to a co-parcener to relinquish his 
CUute (d). interest in the joint property. This he may do if 

he finds it overburdened with debts or otherwise 
subject to obligations which he may not care to face. So where the 
father of three sons had incurred considerable expense for the marriage 
of two of his sons for which he sold some of his properties gave them 
some cash and jewels and separated them from the family. The sons 
thereafter lived separately while the father and one son lived together. 
It was held that the transaction was a relinquishment by the separated 
sons of their interest in the remaining family properties. 01 ) 

172. (1) Partition may be general or partial. 

Partial partition. (2) Partition is general where all 

members join in partitioning their joint property. 


( 5 ) Chandar v. Kundanlal, 31 A. 3 ( 4 ). 

( 6 ) Mukarji v. Afzal Beg, 37 A 1*5 
( 158 ) following Nosartullah v. Mojibullah, 
13 A. 309 ; Bisheshar v. Ram Prasad, 28 
A. 627 ; Madan Mohan v. Bat Kantu, 10 
C. W. N. 839 : contra in Culkandi v. 
Munm Lai, 23 A. 219 , dissented from. 
The statement in Rup Singh v. Bkabuti, 
4 * vA 30 , is too wide. 

( 7 ) Rub Singk v. Bhabuti, 42 A. 30 . 

( 8 ) Jafri Begam v. Alt Rata, 23 A. 

383 (392).P C. J 

( 9 ) Rajtndar v. Sham Chunder, 6 C. 


106 ; A Hand v. Prankisto, 3 P. L. U. (O. 
C.) 14 ; Anath Nath v. Mackintosh, 8 B. 
b- R. 60 ; Rup Singh v Bhabuti, 42 A. 
30 ; Duri v. Jadpatri, 33 M. 246 . 

( 10 ) Ramalinga v. Virupakshi, 7 B. 
538 ; Subharaya v. Rajarom, 25 M. 585 ; 
Chundar v. Kundanlal, 31 A. 3 ; Srimohan 
v. Macgregor, 28 C. 769 ( 786 ); Muthu- 
raman v. Ponnuswomy, 29 M. L. J. 214 , 
*>}■ C. 1 (M.) 549. 

( 11 ) Rangasatni v Sundaramanjulu, 31 
b- J- 472 , 35 T. C. 52 . 
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(3) It is partial when some of them separate, leaving 
the rest joint, or where all divide only some of their joint 
property. 

(4) Partial partition cannot be made otherwise than by 
the agreement of parties, except where it is otherwise indis¬ 
pensable or would be equitable or convenient to the parties 
without prejudice to the rights of the coparcenary. 

(5) Without prejudice to the generality of the foregoing 
general provision such partition may be permitted in the follow¬ 
ing cases:— 

(i) Where partial partition is permitted by any other 
law; 

(«) Where different portions of the family property 
are situate in different districts; 

(Hi) Where the portion excluded is impartible; 

( iv ) Where the portion excluded has already been parti¬ 

tioned or is the subject of a family arrangement; 

(v) Where the portion excluded is not in the posses¬ 

sion of co-parceners; 

( vi ) Where the portion excluded is held jointly with a 

stranger who has no interest in the family parti¬ 
tion; 

(vii) Where the defendant has no interest in the portion 

excluded; 

(viii) Where the property was omitted or excluded from 
a previous partition. 

Illustrations. 

(a) A, B and C are three joint brothers. A decides to separate. He cannot 
compel both B and C to separate from each other. 

(ft) A, B and C jointly own properties, D and E. A claims partition of D. 
He cannot do so unless B and C agree. 

Synopsis. 

( 1 ) Partial Partition Not Re- (6) Case for Partial Partition 

cognised by Texts (1798). (1S05). 

(2) Partial Partition When Re- ( 7 ) Statutory Modification of 

fused (1799). Hindu Law Rule Against 

(3) Partial Partition Permitted Partial Partition (1806- 

(1800-1802). 1808). 

(4) Partial Partition between (8) Partial Partition Allowed 

Co-parceners (1803). Where Indispensable 

(5) Effect of Partial Partition (1809). 

( 1804 ). 
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(9) Or Where Co-parcener ('ll) Or Where Only a Portion 

Affirms Alienation (1810- of Joint Properly is Left 

1813 ). Undivided (1815-1816). 

(10) Suit for Partial Partition (12) Partition of Omitted Items 

between Stranger Alienees (1817). 

(1814). (13) Lenal Effect of Partial 

Partition (1818). 

1798. Analogous Law.—The several clauses in this section are 
supported by the under-notccl cases.*'■’* Hindu Law does not contem¬ 
plate a partial partition. It contemplates either a complete jointness 
or a complete severance of joint interest.*’ 3 * It has no place for an 
intermediate stage in which some persons and property remain joint 
while the rest separate.* 1 *) Rut such a state is both practical and 
possible though it cannot be demanded as of right. (,s) As West and 
Ruhler observe: “ Though partial division is of very frequent occur¬ 

rence in practice, the law books do not contain any special rules on 
the subject.”*’ 6 * The law of partial partition is then based upon 
general principles and actual decisions which will be presently con¬ 
sidered. 

Partial partition may, it is said, be demanded as of right by the 
alienee of a co-parcenary interest who may either sue for the separation 
of his share in a general partition or only take proceedings to have it 
ascertained in partition.*’?* 


(la) Cl. (i ).—Rewun Pershad v. 
Radha, 4 M. I. A. 137 (168) , Katama v. 
Raia of Shivganga, 9 M. I. A 543 (614); 
Chiti/amait v. Nowlukho, I. C. 15 3 ( ifn) 
P. C. 

Cl. (3). —Ajodhya v. Mahadeo, 14 C. 
W. N. 221, 3 I. C. g. 

Cl. (4).- -Eg., at the instance »f an 
alienee —Purushotlam v. Afmaram, 23 A. 
216; Iburamsa v. Thirumalai, 34 M. 269 
F. B. ; Subba v. Aunatha, 23 M L. J. 64, 
14 I. C. 524; or by agreement —Appovier 
v. Rama 11 M. L. U. 75; Ramalinga v. 
Narayana, 39 M. 587, O. A. 45 M. 489 
P. C. ; Jogendra v. Jugobundhti, 14 C 
122; Venkayya v. Lakshmayya, 16 M. 98; 
Shiv v. Virappa, 24 B. 128; other cir¬ 
cumstances justifying partial partition — 
Rajendra v. Brojendra, 37 C. T.. J. 191, 
77 I. C. 790. (1923) C. 50F. 

Cl. (5) («»).—Panchanun v Shib Chun- 
der, T4 C. 835; Ramacharya v. Anantcha- 
rya, 18 B. 389; Bahrain v Ramachandra 
22 B. 922; Abdul Karim v. Badruddeen, 
28 M. 216. 

Cl. (5) (iii).— Parvathi v. Thirumalai, 
to M. 334; Mallikarjuna v. Durga Prasad, 
24 M. 147 P. C 

Cl. (5) ( v ).— Narayan v. Pandurany 12 
B H. C. R. 148; Kristayya v Narasim- 
ham, 23 M. 608. 

Cl. (5) (vi) — Purshottam v. Atmaram, 


23 B- 5975 Jogendra v Srish Chandra, I I. 
C. 110; Kailas v. Nityanand, 3 1 . C. 21. 

Cl. (5) (vii) — Ibi,ian>\a \. 7 Inruvei.- 
katasami, 34 M. 269, (2 7(1, 277), F B. 

Cl. (5) (Ait)—Jogendra v Baladeb, 
35 C. 961; Mukunda v. Jogesh Chandra, 
20 C W N., 1276, 1 Pat. L. J., 393 

(13) Per curiam in Ibtiramsa v. Thiru¬ 
venkatasami, 24 M. 269 (270) F. B., Subba 
Reddi v. Alagammal, 18 M L. T. 545, 31 
T. C 674; Amrut v. Muknnd, 5 N. I., k. 
152, 4 T. C 238; \V. ami B. H. L. 7 oo; 
Srn. Chan, XIV-10. 

(14) llari Das v. Pran Nath, 12 C. 
566; Jogendra v. Jayabandhu, 14 C 122. 

(15) Iburamsa v Thiruvenkatasami, 34 
M. 269 (276, 277) F. B., following and 
explaining llardi Narain v. Ruder Per- 
kash, 10 C 626 (637) P. C.; Suraj Bansi 
v. Sheo Pershad, 5 C. 148 (174) P. C; 
A writ Rao v. Govind, 9 N. L, R. 145; 
contra in Parz’ati v. Ainuddeen, 7 C. 577; 
Ramasami, v. Alagirisami, 27 M. 361. 

(16) Hindu Law, p. 700. 

(17) Iburamsa v. Thiruvenkatasami, 34 
M. 269 (276, 277) F. B. following and ex¬ 
plaining llardi Narain v. Ruder Perkash, 
10 C. 626 (637) P. C.; Suraj Bansi v. 
Sheo Prasad, 5 C. 148 (174) P. C.; A writ 
Rao v. Gobind, 9 N. L. R. 145; contra in 
Parbati v. Ainuddeen, 7 C. 577; Ramasami 
v. Alagirisami, 27 M. 361. 
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1799. Partial Partition.—It has already been stated that Hindu 
w , _ , , Law contemplates a complete partition. It does not 

en e u8e ' contain any rules for a partial partition, which owes 

its recognition to general principles and the decided cases, which have 
always refused to make a partial partition at the instance of one co¬ 
parcener against others; nor is the rule confined to co-parcenary property. 
Even where the parties are only co-sharers or tenants-in-common, parti¬ 
tion of certain of the items only has been ordinarily refused, (l ** though 
if it could be effected without much inconvenience to other sharers, a 
partial partition has not been held to be absolutely barred.* 1 ”* As was 
observed in a case: “A member of a joint family cannot, any more than 
a partner, introduce a stranger into the community; he cannot for his own 
benefit alienate or deliver to a stranger a particular portion of the common 
property without winding up the concern; and his interest is, therefore, 
a right to a share of the general assets after the common liabilities have 
been discharged, and not a right to a share of any specific property of 
the family. It has accordingly been frequently held that his remedy is 
a suit for the partition of the whole family property, and not of specific 
property.”** 0 * 


1800. In this view even a purchaser of a co-parcenary interest is not 
When Permitted entitled to have his interest ascertained except in a 
en ermi e . proceeding for a general partition. This view pro¬ 
ceeds on the ground that “since the transferee only acquires an equity 
to compel a partition he has only a right in personam and not a right 
in rem, and the transferor remains a member of the family and retains 
all the rights which attach to membership, including the right "to an increas¬ 
ed share upon the death of another co-parcener. An alienation by a co¬ 
parcener of a particular item of the family property or of a specific share 
in such an item, differs in some respects from an alienation of the whole 
of a fraction of the interest of the transferor in the general assets of the 
family. Since a member of a joint family has no right to a specific share 
or any particular property of the family, an assignment by him of such 
a share to a stranger conveys no interest whatever to the transferee. If 
however, the grantor should subsequently become entitled to the property 
included in the grant, then on a well settled principle of equity w'hich is 
embodied in S. 43 of the Transfer of Property Act, 1882, he cannot deny 
the title to the transferee and is bound to make the grant effectual. The 
Courts have in this case also recognized the right of the transferee to 
stand in the shoes of the transferor and to enforce his equity by means 
of a suit for the general partition of the entire family property, and in 
order to do equity as between the transferor and transferee, will endeavour 
to marshal the property in such a way as, if possible, to give effect to 
the alienation; but this is in order to avoid a fraud upon the transferee, 
and this procedure will not be adopted to the prejudice of the other co¬ 
parceners.”* 21 * 


OS) Parbali v. / Unucidin, ^ 577; 

Ramasami v. Alagirisami, 27 M- 361. 

(19) Radlia Kanla v. Hi pro Pas, 1 C. 
L J- 40; Syed llabibur Rasul v. Ashila, 
\f W. N. 640; Unta Smtdari v. 
Rciwdc Lai, 34 C. 1026. 

(20) Manaya v. Sliannmya, 38 M. 


684 ((*)i); Narayansteami \ Tirunial, 
24 M. T.. J 7Q (So); Iburantsa \. Thtru- 
renkalasanii, .14 M. 260 1 * H, Patiala 
v Madaiarapu, 2 M' \\. X. 382, 12 I. 
f (M.) 40S. 

(21) Man java \. Shamnuga, 38 M. 
(>84 ((1Q2, O93). 



902 


TUB HINDU CODE 


[S. 172. 

1801. The other view has been maintained by a Full Bench of the 
same Court which while refusing a partial partition to a co-parcener, 
permits it to a stranger alienee/ 22 ) In so holding the Court followed the 
dicta of the Privy Council in which their Lordships held the alienee of a 
share “ entitled to take proceedings to have it ascertained in partition.”< 2 ->> 
But in all these cases their Lordships were meiely indicating the alienee’s 
right and were not prescribing the procedure. In any case, as pointed 
out by the same Court in another case the alienee being clearly entitled 
to the equity, the fact that he sues for a partial partition should not be 
fatal to his suit. The other co-parceners might be given notice and if 
they should prefer a general partition it should be decreed. The question 
is not one of principle but of procedure which would yield to con¬ 
venience. ( *4) The rule applicable to such cases is that which governs 
partition between tenants-in-common and not that which regulates partition 
between members of an undivided family/ 2 *) 

1802. The true rule appears to be that while the purchaser has no 
right to maintain a partial partition, as held in some cases/ 1 ) his right is to 
have his share ascertained and he is entitled to sue for no more than the 
ascertainment of his share. If it then appears that this cannot be done 
without a general partition the Court should order it without driving the 
purchaser to another suit/ 2 ) This course may be necessary if there are 
equities which the other co-parceners have against the alienor, which can 
only be worked out in a general suit for partition and in working out 
those equities, the plaintiff’s vendor, and hence the plaintiff, may be assign¬ 
ed a different item from the item he purported to buy or even a smaller 
share than what those items represented/*) 

There are no doubt cases in which the Court has dismissed a suit for 
partial partition holding it untenable/4) there are those in which such suit 


(22) Iburamsa v. Thiruvenkatasami, 
34 M. 269 (276, 277) F. B ; to the same 
effect, Hanumandas v. Valabhdas, 43 B. 
17; Amrit Rao v. Govind, 9 N. L. K. 
145, 21 I. C. 590. 

(23) Hardi Narain v. Ruder Perkash, 
10 C. 626 (637) P. C, Suraj Bansi v. 
Sheo Pershad, 5 C. 148 (174) P. C.; 
Deen Dayal v. Jugdecp Narain, 3 C. 
198 (209) P. C. 

(24) Kali Charan v. Kiranlala, 29 C. 
L. J. 494, Si I. C. 948; Srish Chandra 
v. Mania Chandra, 23 C. L. J. 231, 33 I. 
C. 17; Hari v. Venkata, 34 M. 402. 

(25) Subba Row v. Ananthanarayana, 
23 M. L. J. 64, 14 I. C. 524; Ram 
Mohanlal v. Mulchand, 28 A. 39; Pad- 
mamani v. Jagadamba, 6 B. L. R. 134. 

(1) Iburamsa v. Thiruvenkatasami, 
34 M. 269 F. B. 

( 2 ) Ranku v. flukmi, (1916) P. W. 
R. IS, 35 I- C. 545 . 

(3) Padala v. Modavaropu, 2 M. W. 
N. 382, 12 I. C. 408; Venkatarama v. 
Meera, 13 M. 275; Venkayya v. Laksh- 


mayya, 16 M. 98; Radha Churn v. 
Kripa Sindhu, 5 C. 474; Parbati v. 
Ainuddeen, 7 C. 577; Haridas v. Pran 
Nath, 12 C. 566; Jogendra v. Jugo- 
bundhu, 14 C. 122; Palani v. Masako- 
nan, 20 M. 243. 

(4) Laljcet v. Ramcoomar, 25 W. R. 
3531 Chundcr Nath v. Har Narain, 7 C. 
153; Ilaridas v. Pran Nath, 12 C. 566; 
Jogendra v. Jugobundhu, 14 C. 122; 
Satyakuniar v. Satya Kripal, 10 C. L. 
J- 503 ; Doman v. Prokash Lai, 18 I. C. 
(C.) 866; Nanabhai v. Natliab Bat, 7 B. 
H. C._R. (A. C.) 46; Hari v. Gana- 
patrav, 7 B. 272; Vamanji v. Atmaram, 
(1883) B. P. J. 337; Barabi v. Deb 
Kamini, 20 C. 682; Hemadri v. Ratnani- 
kanta, 24 C. 575; Radha Kanta v. 
Bipro Das, 1 C. L. J. 40; Habibur v. 
Askita, 12 C. W. N. 640; Ram Mohan¬ 
lal v. Miilchand, 28 A. 39; Shib Suhaye 
v. Nursingh, 22 W. R. 352 explaining 
contra in Nanabhai v. Nathubhai, 7 B. 
H. C. R. (A. C.) 46. 
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was allowed/ 5 * while there are others in which the Court is guided by 
equity and convenience. * 6 7 * 

1803. Partial Partition Between Co-parcentrs.—It has already 
been stated that co-parceners cannot claim a partition partial as to the 
persons or the property as of right, though such partitions arc sanctioned 
by usage and may be decreed by consent.*?) Apart from suit, it may 
be made by arrangement.* 8 * ) Where the members appointed arbitrators 
to effect a general partition but they effected only a partial partition, it 
was open to the parties to accept it, on which they would be bound.*®) 

P.ut apart from consent or compromise, the Court will not entertain 
a suit for a partial partition* 10 ) unless some properties being previously 
partitioned, the suit relates only to those which remained undivided* 11 ) 
or where some of the property is beyond the jurisdiction of the Court, or 
where some of it is in the possession of a mortgagee or some other 
party and is therefore not available for partition.*'*) In one case the 
plaintiff sued for a partial partition which was not objected to either in 
the Courts below or in the grounds of appeal to the High Court; but the 
Court permitted it to be argued and dismissed the suit as incompetent 
giving however the plaintiff liberty to institute a fresh suit on the same 
cause of action.*' 5 * 

The rule on the subject of partial partition between co parceners has 
been thus stated: " Though there can be no compulsory partial partition 
either in respect of the joint property belonging to the family, or in res¬ 
pect of the persons constituting the undivided family, yet by mutual agree¬ 
ment of parties the partition can be partial either in respect of the property 
or of the persons constituting the family. And according to usage and 
custom the remaining members of an undivided family, from which one or 
more alone have become divided, continue as an undivided family in its 
normal state and not as members, who after partition have become re¬ 
united."*^) 


(5) Padmamani v. Jagadamba, 6 B. L. 
R. 134; Subba Roiv v. Ananthanarayana, 
23 M. L. J. 64, 14 I. C. 524. 

(6) Udaram v. Ranu, 11 B. H. C. R. 
76; Shib S altay v. Nursing, 22 W. R. 
3S2; Hari v. Lakshmi, 34 M. 402; Subba 
Row v. Ananthanarayana, 23 M. L. J. 
64. 14 I. C. 524. 

(7) Chandar Shekhar v. Kundan Lai, 
31 A. 3; Manjauatha v. Narayana, 5 M. 
362. 

(8) Rewun Prasad v. Radha, 4 M. I. 
A. 137 ( j68 ) ; Katama Nachiar v. Raja 

of _ Shivganga, 9 M. I. A. 539 (614) : 
Chintaman v. Nowlakho, 1 C. 153 (161); 
Bhawani v. lugger noth, 13 C. W. N. 
3 t> 9 . 3 I. C. 241; Satya Kumar v. Satya 

Kir pal; ro C. V J. 503, 3 I. C. 247; 
Gaurishankar v. Atmaram, 18 B. 611; 

Barugapnlli v. Nandigam. 10 M. L. T. 
3 T 3 » 10 I. C. 57; Amrut v Mukand, 5 


N. L. R. 152, 4 I. C. 236; Gokal Das v. 
Chandi Bai, 4 S. L. R. 225, 10 I. C. 967. 

(9) Kuppuswamy v. Kusala, (1918) 

M. W. N. 683, 49 I. C. 89. 

(10) Laljeet v. Rajcoomar, 25 W. R. 
353; H arid as v. Pran Nath, 12 C. 566; 
Jogendra v. Jugobundhu, 14 C. 122; 
Satya Kumar v. Satya Kripal, 10 C. L. 
J. 503; Doman v. Prakash Lai, 18 I. C. 
(C.) 866; Nanabhai v. Nathabai, 7 B 

H. C. R. (A. C.) 46; Hari v. Ganpatrao, 
7 B. 227. 

(11) Gaurishankar v. Atmaram, 18 B. 
611; Purushottam v. Atmaram, 23 B. 
597; Ajodhya v. Mahadeo, 14 C. W. 

N. 221, 3 I. C. (C.) 9. 

(12) Gorachand v. Basanta, 15 C. L 
J. 25g, 12 I. C. 684. 

(13) Doman Lai v Prokash Lai, 18 

I. C. (C.) 866. 

(14) Hoolas Kunivar v Man Singh, 3 

A$ra 37 - m 
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1804. The separation of some members from the joint family has 
not necessarily the effect of operating as a general partition, though for 
the purpose of ascertaining the share of the outgoing member it is neces¬ 
sary to ascertain the share of every co-parcener and in fact to effect a 
general imaginary part it ion. (l 5 > 

This fact supports the presumption that a partition is general both 
as to the person and the property.* 16 ) But it is merely a presumption and 
may be disproved by proving the contrary. 

There is no presumption that where some only of the members sepa¬ 
rate, the rest remain joint. An agreement among the remaining co-par¬ 
ceners to remain united or to reunite must be proved like any other fact.* 1 ?) 
As their Lordships said: “ It appears to their Lordships that there is no 
presumption when one co-parcener separates from the others, that the 
latter remain united. In many cases it may be necessary, in order to 
ascertain the share of the outgoing member, to fix the shares which the 
other co-parceners are or would be entitled to, and in this sense the 
separation of one is said to be a virtual separation of all. And their 
Lordships think that an agreement amongst the remaining members of a 
joint family to remain united or to reunite must be proved like any other 
fact.”*' 8 ) It must be noted that this case is no authority for the proposi¬ 
tion that the separation of one member leads to a separation of all. All 
it says and means is that the separation of a single member destroys the 
presumption that the family is joint and that the remaining members 
cannot be presumed to remain joint. Whether they do so in fact must 
be proved like any other fact.* 1 *) 

1805. Case for Partial Partition.—A case for partial partition 
arises where all the co-parceners have alienated their interests, in which 

Clause (4) case t ^ le a ^ enec f rom one may sue the alienees from 

au * e 1 the rest for the severance of his share without a 

general partition.* 20 ) Similarly, where one of several co-owners, who were 
in possession of different parcels of land, by mutual arrangement, transfer¬ 
red his share in a parcel which was in the possession of his co-sharers, the 
transferee was held entitled to sue for partition of that parcel as against 
them.* 21 ) In another case the Court permitted the partition of a dwelling 
house on the ground of convenience.* 22 ) 


(15) Palani Animal v. Mulhuvnikala, 

48 M. 254 (257) P. C.; Hari Baksh v 
Babulal, 5 L. 92 P. C.; Babanna v. 
Parawa, 50 B. 815 (825), dissenting 

from Ramchandra v. Tukarum, 45 B. 
9x4. Singa Iyer v. Venkataramana, 14 
M. L. T. 555, 23 I. C. 6; Sashi Bhusan 
v. Hari, 25 C. W. N. 990 

(16) Anandibai v. Hari, 35 B. 293; 
Parbati v. Maharaj, 6 I. C. (A.) 795. 

(17) Bolabux v. Rukhmabai, 30 C. 

72 S P- c. 

(18) Balabux x. Rukhmabai, 30 C. 725 
(736) P. C.; Jatti v. Pamvari Lai, 4 L. 
350 P. C.; Chidambaram v. Muthu, 7 
M. L. T. 95, 5 I. C. 764; Niltal Devi v. 


Kishore Chand, (1910) P. R. 97, 8 I. C. 
999; Surajpal v. Gajraj, 10 C. L. J. 698. 
26 I. C. 600; Gadian v. Gadian, 1 M. L. 
W. 799, 26 I. C. 43; Balakrishna v. Raju, 
(1915) M. W. N. 17, 27 I. C. 736. 

(19) Hari Baksh v. Btibu Lai, 5 L. 92 
(102) P. C. 

(20) I bur am sa v. Thiruvenkatasami, 
34 M. 269 F. B ; followed in Amrit Rao 
v Govind; 9 N. L. R. 145, 21 I. C. 590; 
Krishna v. Venkatalaksh&mi, 20 M. L. J. 
323 . 

(21) Srish Chandra v. Maima Chandra, 
23 C. L. J. 231, 33 I. C. 17. 

(22) Kali Charan v. Kiran Bala, 29 C. 
L. J 494 , 5 i I. C. 948. 
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1806. Partial Partition Allowed by Other Law.—The rule against 
Cl u*e (5) (i) partial partition is now a mere processual law. It 

( ) *'■** i s dictated by considerations of convenience and has 

not been adhered to in certain classes of cases in which apparently it was 
considered to lead to inconvenience.* 23 * But this does not mean that partial 
partition should be permitted as a matter of course. All it means is that 
the rule is not inflexible but is subject to well defined exceptions the scope of 
which should not be enlarged except upon grounds of manifest 
convenience. *-* 4 ) 

1867. The rule of Hindu Law against a partial partition has been in 
several respects modified by the statute law relating to the partition of 
property. For instance, special provision is made in the various Land Re¬ 
venue Acts, for the partition of revenue paying estates, of which partition 
can only be made as therein provided.t J *> Ordinarily, these Acts recognize 
a mahal as a unit for partition and it may then be partitioned, though the 
family may own seveial mahals of which piecemeal partition is reprobated 
by Hindu Law.* 1 * Then again, partial partition may be rendered neces¬ 
sary by the limited local jurisdiction of the Court. Where therefore only 
some of the property is situate within the local jurisdiction of the Court, it 
would entertain a suit for partition of it though it may not comprise the 
entire estate. Such a case may arise whether some property is situate 
outside British India, or outside the local jurisdiction of a District Court.*- 8 * 
The same rule extends to the High Courts which are however, empowered, 
on leave being obtained, to entertain a suit in respect of all properties 
situate within and without their ordinary original jurisdiction,* 3 * provided 
that some property is situate within the jurisdiction of the Court.* 4 * Where 
a suit related to the partition of both moveable and immoveable property 
the latter being situate wholly beyond the jurisdiction of the High Court, 
the Court would refuse partition as to the immoveable estate which lay 
beyond it.*** 

1808. If it is, however, necessary for the purpose of doing complete 
justice between the parties that a suit should be stayed pending the institu¬ 
tion of a suit in the Court within whose jurisdiction the immoveable property 
is situate, it would adopt that course.* 6 * The Court has no jurisdiction 
to grant leave for trial of a partition suit where all immoveable property 


(23) Man jay a v. Shanmuga, 38 Af. 
684; Sundarasa v. Krishnamoorty, 31 M. 
L- J. 317 , 35 I- C 577 - 

(24) Sundaresa v. Knshnamoorthy, 
31 M. L. J. 317, 35 I. C. 577 - 

(25) Bengal Act V of 1897; U. P. 
Act III of 1901; C. P. Act II of 1917; 
Punjab Act XVII of 1887; Bombay Act 
V of 1879 (Ss. 113, 117) ; Madras Reg. 
XXV of 1802 (Ss. 8, 9) ; Mad. Reg. II 
of 1803 (Ss. 17, 18 20-24); Madras Act 
II of 1864 (Ss. 44, 46); Mad. Act I of 
1876; AsSam Reg. I of 1886 (Ch. 6). 

(1) Chunder Nath v. Hur Narain 7 
* • 153; Parbati v. Ainuddin 7 C. 577; 
Mukuttda v. Lehuraur, 20 C. 379; 
Barati v. Deb Kamini, 24 C. 575, ex¬ 
plained in Radakanta v. Bipro, 1 C. L. J. 


40 (42); Ilabibur v. Ashita, 12 C. W. 
N. 640. 

(2) Pmchanun v. Shib Cliundcr, 14 C. 
835; Balaram v. Ramachandra, 22 B. 
922 (925). 

(3) Sarat Chandra v. Mahapet, 37 C. 
907 (911): Matgaru Coal Co. v. Shra¬ 
ders, Ltd., 33 C 824. 

(4) Seshagiri v. Rama Rau, 19 M. 

448. 

(5) Jairant v. Almaram, 4 B. 4821 
Balaram v. Ramachandra, 22 B. 922; 
Seshagiri v. Rama, 19 M 448; Abdul 
Karim v. Badruddecn. 28 M 216 (222). 

(6) Subha Rau v. Rama Rau, 3 M. H. 
C. R. 376; Pot tarary v. Auaimulu. 5 M. 
H. ('. R. 419; Abdul v. Badruddecn, 28 
Af. 216 (223). 
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is situate beyond its jurisdiction. So where the plaintiff sued for partition 
of his share in the family property comprising both moveables and im¬ 
moveables of which the former were situate within and the latter without 
the jurisdiction of the Court, and the Registrar granted leave for trial 
of the whole suit, in the High Court, it was held that the High Court had 
no jurisdiction as to the lands, and that the leave to sue had been im¬ 
properly granted by the Registrar. The suit as to the lands was accordingly 
dismissed/?* 


1809. Where It Is Indispensable.—Again, partial partition is the 

c only course possible where the rest of the property 

au«« ( ) (H). j s i n the possession of the mortgagee and is there¬ 

fore not available for present division/ 7 8 * In one case it was suggested 
that where it is so it is still open to the plaintiff to sue for a division of 
right, though he could not obtain its partition by metes and bounds. But 
the Court held that the plaintiff being entitled to possession on partition 
cannot be compelled to sue for only a portion of the relief to which he 
is entitled/ 9 * Again, partial partition is inevitable where some of the 
property is situate in foreign territory/ 10 * 

1810. Where Coparcener Affirms Alienation.—Where the right, 

Clause (5) (Hi) title and interest of a member of a joint Hindu 

au,e ' ‘ family in specific family property is sold in execu¬ 

tion of a decree not binding on the remaining co-parcener, it is competent to 
such other co-parcener, if he chooses, to affirm the Court sale in respect jf 
that portion of the property, and thus become divided in respect of such 
portion only of the family property, in which case the purchaser is not 
driven to the necessity of enforcing his purchase by bringing a suit for a 
general partition of the whole of the family property. A joint family 
consisted of a father A a son D and the latter’s son C. In execution of 
a decree against B for pui poses not binding on A, B’s interest in a specific 
portion of the joint property was sold. Subsequently, A gifted his moiety 
in such portion in favour of C who sued the purchaser to recover such 
specific moiety. It was held that the father by making a gift of his moiety 
had in elTect ratified the Court sale as effecting a partition of the property 
to which the sale related, between himself and his son under whom the 
purchaser claimed. The gift was really one made by a member of an 
undivided family who had become divided in respect of a portion of the 
family property, a moiety of which was the subject of the gift. Such a 
gift was valid. As regards C he was entitled not merely to joint pos¬ 
session with the purchaser but to the sole possession of the specific half 
claimed if the specific half claimed was in excess of the fair half/”* 

1811. The same view has been taken in other cases, which proceed 
upon the principle that though a co-parcener is entitled to enforce a general 


(7) Seshagiri v. Rama Ran, ig M 448. 
Joiram v. Atmaram, 4 B. 482. 

(3) Kristayya v. Narasimham, 23 M. 
608; Balkrishna v. Hari, 8 B. H. C. R. 
(A. C.) 64; Narayan v. Pandurang 12 

B. H. C. R. 148 (155); Shivmurtappo v. 
Virappa, 1 Bom. L. R 620. 

(9) Pattaravy v. Audimula, 5 M. H. 

C. R. 419; Narayan v. Pandurang, 12 B. 


B. H. C. R. 148 (155), followed Shiv- 
„ murlappa v. Virappa, 1 Bom. L. R. 620 
(625). 

(10) Mott Ram v. Kanhaiya Lai, a L. 
L. J. 514. 

(11) Kedeqan v. P t eriyan, 13 M. L. J. 
477 . followed in Iburamsa v. Thiruvenka- 
* as ami, 34 M. 269 F. B. 
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partition, still it is only his right and he may choose to forego the advantage. 
Where therefore, a stranger has acquired a co-parcener’s interest in a 
specific property it is for the other co-parceners to affirm or interdict the act 
and claim by partition to recover from the stranger the property to which 
the alienation cannot extend/ 125 

1812. Such a course is inevitable, since the &ti anger is not interested 
in a general partition and the co-parcener does not want it either. So 
where one of two brothers sold his interest in a house and three shops to 
the defendant, whereupon the other brother sued him for their partition 
but the purchaser resisted the suit on the ground that a suit for partial 
partition was untenable the Court overruled the contention holding that 
the purchaser was not interested in the rest of the property and the vendor 
was entitled to the separation of his moiety from that sold oft' by his 

brother/ 1 3) 

1813. But this is the light of a co-parcener against a stranger pur¬ 

chaser but not vice versa unless necessitated by the circumstances of 
purchase. It is not a right which any co-parcener can enforce against 
another: “ At first sight it may seem strange that the purchaser may 

not bring a suit for partition in circumstances in which a member of the 
family other than the vendor may bring such suit. There are reasons, 
however why the one suit for partial partition should be allowed and the 
other not. To allow the purchaser from one member of a family to bring 
a suit for the partition of the particular property purchased might facilitate 
members of an undivided family in dealing with the property in fraud of 
the rights of the family. It is not unreasonable that the purchaser should 
have no greater powers against the family than his vendor. On the other 
hand, it is to the advantage of the family to be able to ascertain by partition 
the particular property which the purchaser may retain and to be freed 
from all relations with a stranger to the family. Nor is the ability to sue 
for a partition of the particular property altogether disadvantageous to the 
purchaser, for if all the family property were brought into the suit it might 
turn out that the purchaser took nothing.”** 45 Of course, where the co¬ 
parcener does not affirm the alienation it is open to him to turn out the 
purchaser in a suit for ejectment/ 1 *> 

1814. Suit Between Stranger Alienees. —The same principle justi¬ 

fies a suit for partial partition between two stranger 

Clause (5) (Iv). alienees of co-parcenary interests, who, being each 

interested only in the specific item of property 
acquired by him, cannot create disruption of the joint family/* 65 In such a 
case each purchaser is only entitled to work out the rights, which he has 
acquired by his purchase. “ The purchase of either vendee does not give 
him an equitable right if it was merely colourable to 'a marshalling of all 
the parts of the estate in his favour.”* 175 

(12) Chinna v. Suriya, 5 M. 196. (16) Subharasu v Venkataratnam, 15 

(13) Ramcharan v. Jasodha, 28 A. 50; M. 234; Iburamsa v. Thiruvenkatasamt, 
Luchmi Narain v. Janki Das, 23 A. 216,* 34 M. 269 F. B.; Hanuman Das v. Va- 
Subramatiya v. Padmanabha, 19 M. 267. lambdas, 43 B. 17; Srish Chandra v. 

(14) Subramanya v. Padmanabha, 19 Maima Chandra, 23 C. L. J. 231;'33 I. 
M. 267 (268), following Venkatachella v. C. 17. 

Chinnaiya, 5 M. H. C. R. 166. (17) Gadadhar v Balvant, (1883) B. 

.(IS) Venkayya v. Lakshntayya, t6 M. P. J. 670, (680). 



908 


THE HINDU CODE 


t $. 1?2. 


The same rule extends to the partition of a property held by a joint 
family in partnership with a stranger who has no interest in a general parti¬ 
tion of the family estate and who could not therefore be made a party in 
the family partition suit/ 18 * 

1815. A suit for partial partition will lie where it is the only pro¬ 
perty left undivided. Such suit cannot be defeated by a plea that a partial 
partition cannot be claimed and that the entire property must be again 
thrown into the hotchpot/ 1 **) “ A whole village or s particular community 
may have a joint property in a right of common pasturage or a forest, and 
such common enjoyment may continue even after there has been a private 
partition among the members of any one or more of the component families. 
No intention to relinquish a part of the claim can be inferred by the mere 
non-inclusion of such a common claim in a family partition suit.”*- 20 ) 
Tn such a case it is clear that a co-parcener may sue foi the partition of his 
right against the other co-parceners and strangers who may be jointly in¬ 
terested in partition. A Vritti was owned jointly by the two families of A 
and B. In 1881 the Vritti of A was partitioned among its members at the 
instance of one of its members C who sued the other parceners of the family 
A and all members of the family B for partition of their joint Vritti. The 
Court held that the first partition did not bar the second and that the latter 
was not obnoxious to the rule against partial partition/ 2 *) 

1816. Other cases may be conceived where a partial partition might be 
maintained even as between co-parceners. So, where some of the pro¬ 
perty had been previously partitioned, the rest being kept joint, there can 
be no objection to a suit for the partition of the latter. Nor can such suit 
be resisted on the ground that the entire estate should be rc-partitioned. 


1817. Partition of Omitted Items.—Partial partition is inevitable 
Clauae (viii) where it is necessary to complete a general partition. 

au«e tvmj. Such a case may arise where some items were 

omitted or excluded from partition. The same rule would hold good where 
by inadvertance, mistake, or fraud of any of the parties some item was 
not brought to partition/ 22 ) Of course, even where the family has in fact 
become divided, there is nothing to preclude a suit for partition, since every 
co-sharer, or co-owncr of property is entitled to the severance of his share 
by partition/ 2 *) But where once a partition is completed, properties, such 
as a common way, or roads foi ingress and egress reserved as a common 
property cannot be made the subject of a fresh partition. The expression 
common way includes not only the ways so existing prior to partition, 
but also those created at the time of partition/- 2 *) 

Since partial partition is an exception and not the rule, one result of 
such partition is to destroy the presumption of jointness, and he who 
avers that a partition was only partial and not complete has to prove it/ 2 *) 


(18) Purushottam v. Atmaram, 23 B. 
597 (601). 

(19) Gavri Shankar v. Atmaram, 18 B. 
6ix. 

(20) Purushottam v. Atmaram, 23 B. 
597 (601). 

(21) lb., p. 598. 

(22) Jogendra v. Baladeb, 35 C. 961; 
Mukunda v. Jogesh Chandra, 20 C. W. 


N. 1276; 1 Pat. L. J. 393. 

(23) Hasarilal v. Ram Lai, 47 A. 746 
( 749 ). 

(24) Shantaram v. IVaman, 47 B. 38 g; 
Sheo Ram v. Man Raj, 99 I.'*C. (L.) 592, 
(1927) L. 107. 

(25) Beni Par shad v. Gur Devi, 4 L. 
252; Sheo Ram v. Maura j, 99 I. C. (L.) 
59 -*; (1927) L. 107. 
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1818. Legal Effect of Partial Partition.—The legal effect of a 
partial partition is not to break up the co-parcenary altogether, since the 
members continue to remain co-parceners as regards the undivided pro¬ 
perty with the right of survivorship inter sc as befoie, the result being that 
on death of any meml>er the property kept joint would descend not to his 
own representatives but would survive to the other members.* 1 ) 

So, where the husband died a separated member, leaving some property 
undivided, his widow was held to have no right to inherit to the latter.* 2 ) 
Hut the case would have been different if the title being divided, such 
property was kept joint for enjoyment *’> 

173. In the absence of anv contract to the contrary, co- 
DUtribution of parceners are entitled to shares at partition 
• har **- according to the following rules:— 

(1) Each member is presumed to represent himself and 
his sons whose share is included in the share allotted to him: 

(2) Brothers take equal shares; and the share of a brother 
who has died is represented by his sons, grandsons and great- 
grandsons : 

(3) As between different branches of a family shares are 
given per stirpes, and as between the sons of the same father 
per capita. But this rule does not apply to a partial partition: 

(4) As between an adopted and an auras son of the Dwijas 
the former takes a fourth of the latter’s share. 


Synopsis. 


( 1 ) Texts on the Subject of Dis¬ 

tribution of Shares on 
Partition ( 1819 - 1821 ). 

( 2 ) Partition Per Stirpes 

( 1822 ). 


( 3 ) Partition Between Brothers 

( 1823 - 1824 ). 

( 4 ) Division Per Stirpes and 

Per Capita ( 1825 - 1827 , 
( 1829 - 1832 ). 

( 5 ) sifter-born Son ( 1828 ). 


1819. Analogous Law.—The mode of distribution stated in the 
section is supported by the following texts:— 

Yadnavalkya. —“ Atnong loiis by different fathers the allotment of shares is 
according to the fathers.”**) 


(1) Wm. Macnaghten’s Hindu Law, p. 
S3! followed in Katama Natchiar v. Raja 
of Shivganga, g M. T. A. 539 (608, 609) ; 
Phoolbas v. Lalla Jogeshur, 1 C. 226 P. 
C.; Vaidyanalh v. Aiyasami, 32 M. 191. 

(2) Ram Bat v. Jogan, (1871) B. P. 
J 260, (1873) B. P. J. 35- 


(3) Raghubir Singh v. Mo it 35 A. 41 
P. C.; Vaidyanath v. Aiyasami 32 M. 
191; Rakhmabai v. Joterao (1872) B. P. 
J. 296; Timama v. Amehimani, (1875) 
B. P. J. 257; Stiraj v. Desa, (1881) B. 
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Mayukh (Quoting the last).—“The meaning is that supposing one father to have 
one son, another two, or third three, the division takes place by the number of the 
fathers only, not by the number of the shares.”<5) 

Katyayan.— " It an undivided younger brother dies, they should make his son a 
sharer of the inheritance if he has not obtained a livelihood from his grandfather. 
He should obtain the share of his father from his paternal uncle, or his (i.e. t uncle’s) 
sou. That very share would indeed, be the legal share of all the brothers, or, even 
his son would receive a share; beyond such, a son succession ceases.”( 5 6 7 ) 

May ukh (Quoting the last).—“The word Anuj (‘younger brother’) is intended 
to include even the elder brother.” 

Parasar. —"(Beyond) means the great-grandson, the sons, etc., of the grandson 
do not obtain wealth of the great-great-grandfather, if the father, grandfather, and 
great-grandfather have predeceased such great-great-grandfather who at his decease 
has left other sons or other nearer heirs alive. The meaning is that in the absence 
of sons, grandsons, and great-grandsons and the like of the deceased, even he (the 
great-grandson) takes. And this does not refer to the undivided but to the reunited, 
as there is a text of Devala which says: ‘ Among family members who having been 
divided live together the second partition of the heritage takes place (even) up to the 
fourth in descent. This is the rule.' ”<7) 

MiUkthara. —“ This unequal distribution! 8 ) supposes property by himself acquir- 
CJ ed. But of the wealth descended to him from his father an 

,au unequal partition at his pleasure is not proper, for equal owner¬ 

ship will be declared.”<9) 

" The author next propounds another period of partition for other persons making 
it, and a rule respecting the mode. ‘ Let sons divide equally both the effects and the 
debts after (the demise of) their two parents.’”!* 0 ) 

“Therefore unequal partition though noticed in codes of law, should not be 
practised since it is disapproved by the world and is contrary to scripture.” 

" For this reason a restriction is obtained, that brethren should divide only in 
equal shares.”!**) 

Dayabhag.— "26. It might be argued, that the practice of equal partition is indis¬ 
pensable as the only mode authorized by law. For the brethren may consent to the 
deductions by reason of great veneration (for the eldest). An option exists like that 
of making or omitting partition.” 

"27. Accordingly, since persons of the present day (who are younger brothers) 
entertain no great veneration (for their elders) equal distribution is alone seen in 
the world; as also because elder brothers deserving of deducted allotments are now 
rare.’’!**) 


Clause (3). 


1820. The rule stated in the third clause is drawn 
from the statement of law by Muttusamy Ayyar, J.f*3) 


(5) Cited and explained in Umed v 
Khushalbhai, n Bom. L. R. 396 

(6) Sundar Koer v. Rat Sham Krishen, 
34 C. 150 (161) P. C.; Brij Raj Singh v. 
Sheo Dan Singh, 35 A. 337 P. C.; Umed 
Baber v. Khushalbhai, 11 Bom. L R. 396; 
2 I. C. 426; Alur v. Venkata, 52 I. C. 
(M) 614. 

(7) Mandlik, H. L., pp. 44, 45. The 
construction of Devala is forced; see 
Mandlik, H. L., p. 45; W. & B„ H. L., 
(2nd Bk.) p. 4. 

(8) Referring to Manu, IX-112: "The 
portion deducted for the eldest is the 


twentieth part of the heritage with the 
best of all the chattels; for the middle¬ 
most half of that; for the youngest a 
quarter of it.” 

(9) Mit., i-ii-6, cited and explained in 
Lakshman v. Ramchandra, 1 B. 561 (568). 

(10) Yad., II-118; Mit., i-iii-7. 

(11) Mit., I-IV-7. 

(12) Dayabhag, iii-ii-26, 27. 

(13) Manjanatha v. Narayana, 5 M. 
362 (364, 365.) To the same effect, 
Bhimul Dass v. Choonee Lai, 2 C. 379; 
Raj Narain v. Heeralal, 5 C. 142. 
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1821. It has already been seen that in a competition with an auras 
.... son the adopted son takes only his fourth 

Clausa (4). sha re ^ (4) j 

This rule is based upon the text of Vasisth as explained in the Dattak 
Chandrika/ 14 ) in which, however, the Shudias are expressly excluded/ 1 *) 
On a construction of these texts the Pi ivy Council have held that amongst 
Shudras there is no distinction between an adopted and an auras son or sons 
and all share equally on partition/ 16 ) 

But as regards the Dwijas the rule propounded by Vasisth remains 
and on a partition between an adopted and an auras son the former is 
only entitled to one-fourth of the latter’s share. What this means has 
already been explained in Chapter V (in the Commentary under Section 57). 


1822. Partition Per Stirpes.— -In a partition the shares are allotted 
Cl.u e (n P er st * r P es ai 'd n°t per capita, that is to say each 

*“** ' person represents not only himself but also his sons, 

and so the son takes his share through the father as being included in the 
share allotted to the father. But the parties may agree to depart from 
this rule by allotting a share to a member without including his son or sons 
in the allotment/ 1 ?) Consent by the members to a partition binds not 
only the consenting members but also their sons as they represent their 
respective branches of the family/' 8 ) 


1823. Partition Between Brothers. —The simplest case of partition 
C1 . . is that by the father among his sons, or by the sons 

au,e ' *' among themselves In each case all share equally, 

the archaic law as to the greater share of the eldest son on the ground of 
primogeniture being now obsolete. It is declared in the texts and has been 
so held in several cases/ 1 ’) The father has no right to make an unequal 
distribution of his ancestral property/ 20 ) whether moveable* 21 ) or immove¬ 
able. It may be that in some localities or families the ancient custom of 
the right of primogeniture called Jeihasi haq still lingers. In one case it 
was pleaded but the Court held the custom not proved/ 22 ) and in another 
case it was held to be obsolete/ 23 ) 


(14) Dattak Chandrika (Suth.), V-17, 
19 . P- 139 . 

(15) lb., V-29, p. 142. 

(16) Arumilli v. Arumilli, 44 M. 656, 
approving Raja v. Subbaraya, 7 M. 253; 
Baramanund v. Chowdhary, 14 C. L. J. 
182; Astta v. Nirode, 20 C. W. N. 901, 
overruling contra in Gopalam v. Venka- 
taraghavulu, 40 M, 632. 

(17) Lhned v. Khuslialbliai, 11 Bom. L. 
R. 396. 2 I. C. 426. 

(18) Brij Raj Singh v. Sheo Dan 
Singh, 35 A. 337 P. C. 

(19) Mit., i-ii-6; i-iii-1-7; Dayabhag, 

iii-2-26, 27; Mayukh, IV-IV-11-17; 

Smriti Chandrika, ii-ii-2, ii-iii-16-24; 
Dayakram Sangrah, VII-13; Viramitro- 
day, ii-i-n-14; Madan Ratna Pradip, cited 
in Taliwar Singh v. Phulwan Singh, 3 


B. S. R. 402, 6 I. D. (O. S.) 974, F. 
N. (o), ib., p. 976; Bhyroochund v. 
Russomunce, 1 B. S. R. 36, 6 I. D. (O. 
S.) 27, Neelkaunt v. Mune, ib, p. 77; 6 I. 
D. (O. S.) 58; Taliwar Singh v. Phulwan 
Singh, 3 B. S. R 402, 6 I. D. (O. S.) 
974; Lakshman v. Ramchandra, 1 B. 561 

(20) Lakshman v. Ramchandra, 1 B. 
561 (566) contra in Sudanund v. Bono- 
malcc, I Marsh 317 (320), dissented from 
in Sudanund v. Soorjoo, 11 W. R. 436. 

(21) Lakshman v. Ramchandra, 1 B. 
561 (567). 

(22) Sheo Buksh v. Putt eh Singh, 
(Heirs of) 2 B. S. R. 340, 6 I. D. (O. S.) 
616. 

(23) Rajat v. Rajangam, 39 M. L. 

J. 382. 57 I. 
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1824. Now suppose that before the partition some of the brothers 
were dead. If they left no issue then their shares would naturally devolve on 
the other co-parceners by survivorship. Hut it* they died leaving issue the 
latter would take the same share which their father or grandfather would 
have taken if he were alive. In short, they do not take per capita but 
per stirpes. 


But if in the same case the family was subject to the Dayabhag law, 
then the deceased brother’s share would be taken by his heir, devisee or 
assignee. 


1825. In a Mitakshara family the share of the deceased is not 
affected by his death if he left a male issue. “ The rule is designed to 
ensure equality of partition in cases of vested interests held in co-parcenary, 
and to carry out in those cases the principle that those who have capacity 
to confer equal spiritual benefits on the common ancestor ought to take 
equal shares. In its simplest form, a joint family consists of a father and 
his sons, and it obtains a further development by each son becoming a 
father, and by each of the male descendants of that son having male issue 
in this turn. When, therefore, a joint family in an advanced stage of 
development is broken up by partition, regard is had to the successive 
vested interests of each branch; and on the division by the stock at each 
stage, a new branch intervenes, secures equal shares to those who were 
the sons of the same father and had capacity to confer an equal amount 
of spiritual benefit upon him.”<*-*> Tf, for in- p 

stance, A and B, two brothers, have each two 
and three sons C and D, and E, F and G, respec¬ 
tively, the fact whether C and D separate from 
their father A and uncle B or whether A , C and D 
separate from B and his sons would make no 
difference in the allotment, if at the time of parti¬ 
tion either or both the brothers die, since the share of each branch is a moiety 
and it must be distributed amongst the sons of A and B, with the result that 
while the two sons of A will each get one-fourth, the three sons of B will 
only get one-sixth each. It B died and with him two of his three sons, 
then the survivor will get a moiety of his own branch but if B and his three 
sons were then alive, then they would all get the same moiety. This is divi¬ 
sion per stirpes, that is, a division according to the stocks. (z s> If, after living 
separate from A, B wishes to effect a partition amongst his three sons, 
E, F and G, each of them will receive a fourth of the half, allotted to 
B’s branch, i.e., one-eighth per head. This is division per capita, i.e., 
according to the number of the sons, the father being entitled to receive 
one equal share for himself 


JL 


B 

c i!> i F 


1826. The same rule will extend to the sons and grandsons and 
great-grandsons of E, F and G. But since that is the limit of co-parce¬ 
nary right, if a person dies leaving him surviving his only great-great- 
grandson, the latter will take no interest in his ancestor’s interest which 
will pass to his coparceners by survivorship. 


(24 ) Per Mutlusami Ayyar, J., in (25) Mit., 1-V-2; Pratjnarain v. Heera- 
Thangathanni v. Ramu, 5 M. 358 (364). lal. 5 C. 142. 
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A (</) 

) j> (d) 

H (d) 

■, I 


1827. Such a case may be imagined 
in the following illustration. A dies leav¬ 
ing a son B, two grandsons B and (i, and a 
great-great-grandson O. Here A’s four 
<,ons constitute four different branches re- 
ptcsented by their descendants but still l-'s 
bi.inch takes nothing, since O being more 
than three degrees remote from the com¬ 
mon ancestor is not his co-parcener and 
therefore, Zi’s one-fourth share in A’s estate 
passes to B, C and D, the two latter being represented by their descendants. 
A’s estate would then be dividtd into thiee parts, one-third being taken 
by B, one-third by F and C, i.c., one-sixth each by /' and G and the 
remaining third by J, K, I- and M {i.c., one-twelfth by each); that is 
to say, while each branch takes per stirpes, the individuals of each branch 
take per capita. 


] K 


M 


E ( d ) 

1 (d) 
N (d) 
O 


Now, in the same case, if the partition were made while C and D 
were both alive, then C and D's share would have been the same, but on 
a fourth division inter sc, the j hares of their descendants would have been 
correspondingly reduced. 

1828. After-born Son. —Again, suppose in the last case that A had 
made a division amongst his two sons B and C, and D was born after the 
partition, what is then Ds sharer* It is now settled that he can receive 
nothing from his separated brothers B and C <•> if his father had received 
a share; but if he had reserved nothing for himself then D can claim a 
repartition from his elder brothers B and C, in which case their shares 
arc liable to reduction,as previously stated. 

1829. Since each father becomes the head of his own branch it 
follows that there may be branches and sub-branches and while a person 
may take per stirpes in relation to his own ascendants, he may take per 
capita in relation to the members of his own branch. 


A (d) 


i (d) 


1830. Such a case is imagined in the next illustration. Here suppose 
all the co-parceners are desirous of effecting a 
general partition of the estate of A. Now since 
A left two sons B and C, his estate is divisible in¬ 
to two moieties one moiety falling to each branch. 

Then out of B’s moiety his sons and grand¬ 
sons will each receive 4 of 4=4th. And as to 
C’s branch his three sons will each take per stirpes 
4 of 4 = £th, which will again be subdivided 
amongst their sons, H and K taking 1 ] 12 th each, 
while /’s two sons will each receive ^rd of 4th — 

1118 th, and /’s sons, each ]th of Jth = l| 24 th. 


C (d) 

T1 

i 

i 

i 


1831. It may however be that some of the 
members prefer to continue joint while the 
test desire to separate. In that case division 


U' 4 


0 ) Ganpat v. Gopal Rao, 23 It. 636 chatid v. Asmaida, 6 A. 560 P. C.; Ganpat 

(2) Krishna v. Sami, 9 M. 64; Chen- v. Gopal Rao, 23 B. 636; Shwajirao v. 

oama v. Munisami, 20 M. 75; Bishen- Vasantrao, 33 B. 267 (272). 


H. C.— 58 
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follows the same principle. That is to say, an imaginary partition of all 
the members is made and the share of each co-parcener ascertained, and 
the shares of those claiming partition are separated from those continuing 
tc remain joint. 

1832. Such a case arose in Madras.fi> where the Court had to decide 
upon the following tree:— 

In 1867 two of C’s sons (say 0 and If) the two sons of E (K and L) 
and M the son of F sued the rest for 
partition. For the purpose of that suit 
the property was divided into twelve 
shares. Of the six shares due to A’s 
branch, three were allotted to G and II. 

Of the six shares due to IV s branch, two 
were allotted to the sons of E (vis., K 
and L) and two to M. The remaining 
five shoies were enioved in common by 
the rest of the tamily, vis., C, I and /, 
who remained in union. 

In 1872 C died Tn 1879 / sued / 
to recover his share of the family pro¬ 
perty claiming three-fifths of the whole 
The Subordinate Judge had awarded him only a moiety on the ground 
that the present state of the family alone was to be considered in ascer¬ 
taining the shares. But the TTigli Court held that / was entitled to the 
three-fifths he had claimed, since the rule that as between different branches, 
division should be per stirpes, and as between sons of the same father, 
per capita, applied only to cases of general partition, and had no application 
uartial partition. Where a joint family in an advanced state of develop¬ 
ment is broken up by partition, regard must be had to the successive vested 
interests of each branch, and in order to secure equality of shares division 
per stirpes at each stage when a new branch intervenes, is necessary. In 
other words, in such a state of family the members held their shares in 
< 7 f«m-severalty so that on the death of C, I alone succeeded to his father’s 
share to the exclusion of / whose interest was not enlarged by reason of 
his jointness with I. 

174. The following acts shall he deemed to effect the 
Act* occasioning separation of a member from the co-par- 
•eoaration. cenarv, namely:— 

'(a) his conversion to an alien faith, such as Christianity 
or Muhammadanism; 

(b) his contracting a marriage under the provisions of 
the Special Marriage (Amendment) Act, 1923. 

1833. Analogous Law. —The two clauses of this section correspond 
to Clauses ( iv ) and ( v ) of Section 120 (q. v.). 


P (<f) 


A (d) 
C 

__ I 
I I I 

G H I 


B (d) 

_I 

I I ~ I 
D (d) E (d) F ( d) 

I _L I 

'IK 


(3) Manjanatha v. Narayana, 5. M. 362. 
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175. (1) Separation may be proved by any declaration, 

act or conduct of a party entitled to parti¬ 
tion 1 2 3 * 5 6 * 8 9 ! 0 ^ ° f * epara ‘ tion showing an intention inconsistent with 
jointness. 

(2) In particular and without prejudice to the generality 
of the foregoing rule, separation may be presumed from the 
following facts:— 

(a) Cessor of rommcnsality and joint worship; 

(/>) Separate enjoyment of portions of the property, or 
of their income; 

(c) Division of income; 

(d) Agreement to divide the income in definite shares; 

( e) Separate dcfincment of shares; 

(/) Separate transactions of the co-parceners between 
themselves with others 

Explanation .—An act of a stranger such as attachment 
and sale of a co-parcenary interest does not suffice to effect 
separation. 


Synopsis. 


(1) Distinction Between Separa¬ 

tion and Partition (1834). 

(2) True Test of Partition 

(1835-1836). 

(3) Coparceners’ Minority at 

the time of Partition 

(1837). 

(4> Intention the Test of Parti¬ 
tion (1838-1839). 

(5) Cesser of Comnicnsality 

(1840). 

(6) Cesser of Joint Worship 

(1841-1842). 

(.7) Relationship of Parties and 
Duration of Separation 
(1843-1844). 

(8) Separate Enjoyment (1845). 

(9) Appropriation of Profits 


(1846). 

(10) Agreement to Divide (1847). 

(11) Definement of Shares (1848- 

1851). 

(12) Purchase in Individual 

Names (1852-1853). 

^ 13) Independent Dealings 

(1854). 

(14) Stranger’s Seizure Ineffec¬ 

tual (1855). 

(15) Intention Not Effective to 

Create Severance Unless 
Unequivocally Expressed 
(1856). 

(16^ Exclusion of Coparceners 
(1857). 

(17) Evidence of Exclusion 
(1858-1859). 
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1834. Analogous Law.—This section is supported by the following 
cases/ 3) Separation is distinct from partition, in that it implies merely the 
determination of coparcenei ship which is, as stated in Section 120, equally 
possible without partition. Separation is in fact the severance of copar¬ 
cenary interest which may be voluntary or involuntary, and may or may not 
be accompanied by the allotment of a share, while partition is the voluntary 
severance of interest by the allotment of specific property in lieu of the 
share. There may be separation without partition, but there cannot be 
partition without complete, or at least, partial separation. As a rule separa¬ 
tion refers to the severance of status, while partition to the division of 
property by metes and bounds.'^ There may be a complete separation 
and yet no partition, but if once there is a partition separation would be 
presumed. 

This section deals with separation as distinct from partition. But there 
may be a notional partition or a real one. In the one case the partition is 
little distinguishable from separation. 

1835. It has already been stated that an unequivocal 
expression of an intention to separate may amount to parti¬ 
tion's) in that connection cases have tiecn cited illustrative of the rule 
stated in Clause (1). “The true test of partition of the property, accord¬ 
ing to Hindu Law is the intention of the family to become separate 
owners.If the parties intended to separate but in fact continued to 
live joint it will be a legal separation. Such was the case of the four 
joint sharers who drew up a deed by which each was declared entitled to 
one-fourth share of the profits of a business, and each was thenceforward 
to contribute one-fourth to the payment of the revenue of the land which 
each was to possess to the extent of his share, and it was held that though 
the co-sharcrs continued to carry on the business jointly, the execution of 
the deed defining their shares had effected a legal partition <?> The 
question in such cases is one of construction: What was the intention of 
those who submitted to the agreement? Did it merely alter the mode of 
enjoyment for convenience of management, or was it intended to sever 
the status? Not only the deed but the surrounding circumstances should 
be taken into consideration. Tf for instance, there was no immediate neces¬ 
sity for the deed, but nevertheless the parties chose to define their rights 


(3) Cl (i).—Mit, (i-XIT; Dayal.hag, 
Ch. XIV; Appovier v Rama, it M. I. A. 
75; Syed Kasam v. Jorawar Singh, 49 I. 
A. 358, (1922) P. C. 353; Ramalinga v. 
Narayana, 45 M. 489; Gurdhar Das v. 
Sri Krishna, 18 A. L. J. 545, 56 T. C. 293 
P. C ; Girja Bai v. Sadasiva, 34 C. 1031 
P. C.; Suraj Narain v. Iqbal Narain, 35 
A. 80 P. C. 

Cl. (2) (a ).—Tara Kuman v Chatur- 
bhuj, 42 C. 1179 P. C. 

Cl. (2) (b).—Abdul ll'ahab v. Tilak- 
dhari, 46 C. L. J. 237 P. C., (i927> P. C. 
208 

Cl (2) (c), (d).—Mohroo v. Ghatiaoo, 
8 W. R. 385 ; Malika Sahoy v. Gouree 
Sunkur, 12 W. R. 287; Cheyt Narain v. 
Bunwaree, 33 W. R. 395; Raghunanand 


v. Sadhu Charn, 4 C. 425; Mtirari v. 
Miikand, 15 B. 201. 

Cl. (2) (e)--lt is inconclusive; Ram 
Pershad v. Laklxpati, 30 C. 231 (253) P. 
C.; Ram Singh v. Tursa, 1 7 C. W. N. 
1085 P. C. 

Cl (2) {/).—Ram Singh v. Tursa, 17 
C. W. N. 1085 P. C. 

nxplanation—Secretary of State v. 
Rangasamy, 39 M. 831 (834) F. B. 

(4) Makund v. Bala Krishna, 54 I. A. 
4 T 3 , (1927) P. C. 224. 

( 5 ) S. 129. 

(6) Rom Pershad v. Lakhpati, 30 C. 
231 (253) P. C. 

( 7 ) Mahabeer v. Kmdun, 8 W. R. n 6 , 
affirmed O. A. Doorga Pershad v. Kun- 
dun, 21 W. R. 214 P. C. 
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it would be strong prima facie evidence to hold the undivided shares as 
the separate property of each co-parcener.The father possesses an 
absolute right to make a partition and a partition so marie binds his sons, not 
because the sons are consenting parties to it, but because it is the result of a 
power conferred on him, though subject to a certain restrictions in the inter¬ 
ests of his family. A document which purported to be a parikhat (deed of 
partition) made by a father, by which he reserved a share to himself and 
said: “There shall hereafter exist between you (sons of the first wife 
on the one side and those of the second on the other) only a connection 
of friendship and no connection whatever in respect of property,” it was 
held to be both in form and substance a partition effected by the father 
in the exercise of his j>o\\ er, though made in his last illness. 


1836. In another case the father had three sons, one son by his first 
wife, two sons by his second wife. He executed a Will by which ne author¬ 
ized his executors to elicit r. partition among his sons when the eldest of 
them attained the age of majority. The executors did so as directed. Pro¬ 
perties were divided into shares, one of which was allotted to the eldest 
son, and the two shares to the other two sons. The words used in the 
deed were: “If any property had been lett undivided, it would be 
divided into three shares by the three parties, and in future the parties shall 
have no connection in respect of property except relationship by blood.” 
It was held that these words effected a severance in interest as between 
the sons of the second wife also, though their property was kept together 
without any division. 

A similar case went tip to the Privy Council and was decided on the 
following facts. The family tree was as given below:— 


L 


B 


I, 


H 




E and F predeceased C who died in 1882 
leaving the grandsons II, I, J, who were all 
minors. In 1883 the minors H and J applied for 
a certificate to collect the debts of C alleging 
that / who was of full age was about to waste 
the estate of the minors. / opposed this appli¬ 
cation on the ground that the family was joint. 

A couple of months later a petition was filed alleg¬ 
ing that the parties had arrived at a compromise 
to which G, H, I and / were all parties. A four 
annas share was given to G and out of the remain¬ 
ing twelve annas, three annas had been allotted to 

l, a three annas to J and six annas to H. The agreement added: “Now 
all the parties are at liberty to have their respective names registered in 
the Collectorate jointly or separately and to hold possession of the proper¬ 
ties according to their respective proportionate shaves. Each party shall 
have in future no claim of any kind whatever on the ground of the shares 
being more or less .... Every one of us has, by virtue of this deed, the 
power either to continue to live together as members of the joint family 
as before, or to separate his own business, none of us having any objection 


(8) Doorga Pershad v. Ku»dun, 21 \V. (0) Kandasami v. Doraiszeann, 2 M 

K. 214 P. C. To the same effect, Kulpo- 317. 

mlh v. Meivah Lai, 8 W. R. 302. (10) Kamalambal v Krishnasamy, 

(19x1) M. W. N. 310, 10 I. C. 385. 
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thereto.” The District Judge issued a certificate to all the four cousins 
to collect debts due to the estate of C and F. After the agreement G 
separated, but H, I and J continued to live together and collected their 
income and enjoyed their property in all external respects in the same 
manner as before the execution of the agreement. II died in 1886 and 
I in the following year—when the plaintiff who held a mortgage from 
C, executed in 1869, sued / and the widows of II and I and obtained a 
decree. But on appeal by J it was held that that the mortgage was not 
proved against him. He then sued the mortgagee and the widow of II 
and I for recovery of this property to which lie claimed to succeed by 
arvivorship, alleging his jointness with II and I The High Court rejected 
it, holding that the agreement had effected a severance, and J relied upon 
the last clause in the agreement giving the cousins an option to continue 
joint as to which the Privy Council replied: “They might elect either to 
have partition of their shares l>v metes and bounds, or to continue to 
live together and enjoy their property in common as before. Whether 
they did one or the other would affect the mode of enjoyment, but not the 
tenure of the property or their interest in it.” 

1837. Their Lordships then adverted to the fact of the co-parceners’ 
minority at the time and added that it too was no impediment to a parti¬ 
tion/”) A father executed a document which he called a Will whereby 
he allotted certain shares of the joint property to his sons, keeping no share 
for himself. He, however, added that if he found the sons mismanaging 
th.' property he would cancel his deed to make a family arrangement which 
operated from its date There was nothing in the deed though it was 
called a Will to postpone its operation, and then the threat to cancel the 
shares w r as inoperative, being in terrorem, and did not suffice to prevent 
the partition operating in pmesrntiS l2 > ■ 

1838. This view accords with that taken in numerous cases in this 
country and by the Privy Council. The underlying principle of all these 
is that if there is an intention to separate, separation may be effected by 
any overt act, even a declaration or a paper partition, without any change 
in the mode of living or a division by metes and bounds. On the other 
hand, there may be a division by metes and bounds and no intention to 
separate; such division, though it may be evidence of a family ai rangement, 
falls, short of a partition. So, again, a mere declaration to the effect that 
a certain member is the owner of a particular share, not accompained by 
an intention to separate would not constitute a separation of the joint 
property/*3) 

1839. The question then arises how is such an intention to be proved 
It is clear that where there is a document, the question of intention is one 
of construction which may be supported by the evidence of surrounding 
circumstances and conduct. But if the intention is clear no evidence of 
conduct is even admissible. Moreover, such evidence is only relevant where 
the deed states that something remains to be done, as where it contemplates 


(n) Jialkishen v. Rant Narain, 30 C 
738 (751, 752) P. C. To the same effect. 
Ram Per shad v. Lakhpati, 30 C. 231 P. 
C : Raghubtr Singh v Moti, 35 A. 41 


(12) Briiraj v. Sheodan, 35 A. 337 
( 352 ) P. C. 

(13) Hoolash Kooer v Knasee Pra- 
ihad, 7 C. 369. 
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ihe mutation of names, the change of names of the different shops or 
other consequential acts which the parties treat as essential to complete 
a partition. 

Apart, however, from deeds, separation may be inferred from acts 
and conduct enumerated in Clause (2). 


1840. Cesser of Commensality. —Of these, the cesser of com- 
Clause (2) (a). mensality and joint woiship is impoilant. As the 

' Privy Council said: “Cesser of commensality is an 

element which may properly be considered in determining the question 
whether there was partition of joint family property, but it is not conclu¬ 
sive.”^) The evidentiary value of cesser of commensality must naturally 
depend upon the previous mode of life and occupation of the joint family. 
In a family possessing properties within a limited area commensality is the 
rule and cesser an exception. But in a family with numerous members 
or with scattered possessions it is usual for different members to assume 
management of different parcels of land which necessitates the cesser of 
commensality. When a family is laige, and is scattered about in different 
places, it is natural that several members of the family should remain in 
possession of separate portions of the property for the sake of convenience. 
Mere separate management cannot give rise to the presumption that the 
family was divided/ 1 ®) So in the trading firms not only is there such 
cesser, but branch firms carry on independent transactions to all outward 
appearances and the several branches are even mutually accountable to one 
another. But they remain still joint, as there is no intention to separate. 
Whether the cesser was or was not due to separation must then depend 
upon the circumstances of each case. Even in non-trading families such 
li(Terences are attributable to the incompatibility of female temperaments. 
In any case separation cannot be inferred from the mere fact that various 
members of the family were living in separate houses all of which belonged 
to the family/ 16 ) 


Cesser 

Worship. 


1811. The cesser of joint worship follows the cesser of commensality. 

Joint 1 11 unsophisticated orthodox families joint wor¬ 


ship is jet an index of jointness, though such families 
are fast disappearing with the advance of western 
education, the result of which however is to loosen the tie of jointness 
both in commensality and in estate. In an orthodox household the family 
deity is worshipped by all members of a joint family. Even if they 
separate in mess and residence some arrangement is agreed upon for the 
joint worship of the household gods. But where this is not the case 
it must be regarded as yet another circumstance in favour of the disruption 
of jointness/ 17 ) 


1842. Such was the case of two brothers, by name Gannu and Lalji, 
who first separated in mess owing to quarrels between their wives, and then 


(14) Amindee v. Khedoolall, 14 M. I. 
A. 412; Ganesh Dutt v. Jewack Thaku- 
rain, 31 C. 262 (269) P. C ; Jivubai v. 
Krishnaji, 6 Bom. L. R. 351 (355) ; Snraj 
Narain v. Iqbal Narain, 35 A. 80 P. C. 

(15) Chabhila v. fadabai, 3 B. H. C. R. 


87, followed in Murari v. Mukuitd, 15 B. 
201 (204). 

(16) Sital Prasad v. Bansid/iar, (1882) 
A. W. N. 168. 

(17) Gannu v Bkagwati, 3 I. C. (C) 
234 (238). 
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gradually drifted away from each other till they became separate in mess, 
residence and business. On his separation from his brother, Lalji acquired 
a house site in exchange for his land and built thereon a house of his own, 
upon which the Court said: “ This separate acquisition of land for a house 
in lieu of a specific portion of the paternal land is an indication of an 
intention on the part of Lalji to separate himself and his family from his 
brother Gannu and the paternal house.Lalji got his name separately 
recorded in the land records and began to make sepai ate collections ot 
his revenue, all of which facts strengthened the presumption in favour of 
separation which the Court held pioved hy the conduct of the parties. 


1843. But another material element in considering the evidentiary 
value of such cesser is the relationship of the 
Tim. MatSl. P arties and the duration of their separation in 

mess and worship. As West, J., said: It is a 

recognized principle that, when a Hindu family has once been proved 
to have been joint, it lies on those who assert a subsequent separation 
to prove it. The state of things shown to have existed is presumed 
to have continued, until the contrary be shown. But it is not incon¬ 
sistent with this doctrine and is indeed, obvious that as the course of 
nature itself brings about inevitable changes in a family, the presump¬ 
tion is one which grows weaker at each stage of descent from the 
common ancestor. Brothers are for the most part united; second 
cousins are generally separated After a considerable lapse of time, 
testimony of the precise terms on which a partition was effected and 
of the precise time at which it was made, will, in most cases be want¬ 
ing. The presumption that the old state of things continued, is at some 
point met by the presumption that the present state of things had a 
legal origin, and it cannot be said that the Hindu Law, in the form in 
which it has come down to this generation, looks on all separations of 
families with disfavour. Many sages point complacently to the in¬ 
crease of offerings that attends the separate performance of family 
religious ceremonies and the pressure of modern circumstances tends 
steadily towards disruption. There may be a separation gradually 
effected by tacit agreement, as well as one by express contract/ 
Where, therefore, we find descendants in two lines in the fourth, 
fifth and sixtli degree, from a common ancestor, the presumption in 
favour of continued union between the two branches though it has not 
altogether vanished, has become but a slender one. If it is met by 
proof of long continued exclusive possession of parcels of the original 
family estate, of independent dealings with the parcels in its own 
possession by each branch, oi a total separation in food and residence, 
it cannot in general prevail against the inference which such facts 
suggest. It would be unreasonable that it should.”L°> In this case the 
plaintiff who was beyond the fourth degree was found to have lived 
separate for 50 years from the defendant who was within the fourth 
degret of the common ancestor. They had enjoyed no portion of the 
family property in common during this lime. The Court held these facts 
to rebut the presumption of jointness and dismissed the plaintiff’s suit for 


(18) Gannu v Hhayiuali, 3 I. C ((.'.) 
■234 UjK) 

(19) Due d Gulchunder v. Tarachurn, 


1 Button 132. 

(20) Moro v. Ganesh, 10 B. H C. K. 
444 ( 434 ). 
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partition. The same view was taken in another case in which it was 
found that the several branches of the family had been living separate 
for 40 or SO years and either enjoying for that long period separate and 
distinct portions of the family property, or portions of the property in 
regular rotation, that they dealt with the separate portions in every 
respect as their own property and, lastly, that in the survey records 
the lands were entered in the names of the several branches in respect 
of their one-sixth shares. This evidence as to the mode of enjoyment 
by the several branches of the family during so long a period was held 
to establish a tacit agreement of enjoyment according to their shares, 
and bring the case within the principle of Appovier’s case. (j,) So 
in another case it was laid down that the acts of different members of 
a family in allowing separate portions of the banks of a tank to be 
held severally for so long time that no one could tell when such posses¬ 
sion began, constituted a separation of the lands which could not be dis¬ 
turbed at the instance of one member, without proof that he had joint¬ 
ly or otherwise held possession of the land in question within 12 
years. 


1844. An agreement between co-parceners that their property was 
to be divided and that thenceforward they were to maintain separate 
accounts, and were not accountable for the profits and losses of each other, 
is in itself a complete partition. 


/ 1845. Separate Enjoyment. —Long continued separation in mess 
c:iau*e (2) (b) a,l< * w ‘ >rshi P can seWom exist without separation 

a e ' in enjoyment of property or income. In order to 

show separation it may not be necessary to prove a formal partition for 
it may he that a formal partition was never made, and if made it can¬ 
not be proved. In such case the only means of proving partition is 
by proof of separate enjoyment for a sufficiently long time so as to 
rebut the presumption of jointness. So where the parties were found 
to have been in possession of separate lands, enjoying their produce or 
collecting their rents, the Court felt justified in presuming a separa¬ 
tion.< J -* ) Such presumption will gain in strength if the person in 
possession has no right to it, as for, instance, she was a female who 
could only he suffered in possession if there was a separation^*) for 
it is only after separation that members realize their quota of rent from 
the same property. (,) In such and similar cases separate appropriation 
would be very good evidence of a tacit agreement amongst the members 
to hold their property according to their separate shares. 1 -) So where 
four coparceners entered int » a.. cement to have their shares separately 
recorded in the Collector’s registers and to divide the income of their 
hanking business in equal shares, which was done, the Court held it to 
amount to a clear partition and this view was on appeal affirmed by the 


(21) Appovier v. Rama, ii M. I. A. 75 
(90), followed in Murari v. Mukund, 15 
11 . 201 ( 204 , 20 s). 

(22) Surbcssur v Gossain Dass, 17 W. 
K 210. 

( 23 ) Umatorupagam v Ralanarayona, 
28 I. C. (M.) 908. 

(24) Abdul IVahab Khan v. Tilakdlwri, 


44 C. L. J. 237, (1927) P. C. 208; Adi 
l>cu v. Dnkharan, 5 A 532 (541). 

(25) Naravana v. Krishna, 8 M. 214 
U18). 

(1) Kalika Sahoy v. Course Suukur 12 
\V. R. 287. 

(2) Chsyt Narain v. Runwarsc, 23 W. 
K. 395 (397). 
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Privy Council.* J) Where the parties exercised ownership over the pro¬ 
perty in certain defined shares, of which the collections and management 
were separate, the Court held the joint tenancy severed, though not 
immediately followed by a dc facto actual division of the subject 

matter. <3) 


The presumption arising from separate enjoyment would be con¬ 
siderably strengthened if it is found that one of the parties in posses¬ 
sion of his lot had considerably improved it or had alienated it to other 
members of the family or to a stranger. (4) Separation may at times be an 
inference from conduct. It may be piesumed that where a father resident 
in India, having two sons by two wives, emigrated with one of them to 
Burmah, where he had settled down 32 years and acquired the bulk of his 
fortune, pa; ing only occasional visits to his home where he saw his other 
wife and lwr son, whom he had not seen foi 10 years before his death 
in Burmah, the Comt felt justified in presuming his separation from this 
son, with the result that, on his death, his estate would be inherited by his 
joint son, to the exclusion of other son.* 2 3 4 5 6 ) 

1846. Appropriation of Profits.—Separate appropriation of profits 
r is good evidence of a tacit agreement amongst the 

ause i ) (c). members to hold their property according to their 

separate shares. (t>) So where members of a family wetc shown to 
collect their quota of rent separately, it was held to be good proof of 
separation* 7 ) being the very reverse of a common chest which is the one 
index of a normal joint family.* 8 ) Where it is found as a fact that the 
collections and management are sepaiale, only two inferences .ire 
possible, cither that there had been a separation or that it was an 
arrangement for convenience of management The latter would be 
presumed if ihc profits received h; different members were unequal 
and there was a blending of the funds at time's. Hut if the profits were 
in set order and received by members without mutual accountability 
it would be treated as a fuma fade case of separation . M 


1847. Agreement to Divide.—It has already been stated before that 
Clause (2) (d) * ,n agreement to divide has the elfecl of partition, 

u, *j Such agreement may be express or implied. When 

it is express, the question is one of construction. When implied, it is 
one for inference ir.nn the proved and admitted facts and circum¬ 
stances of each case. The question whether a mere agreement to 
divide operates as partition, was first settled in Appovicr’s case *‘°) in 
accordance with the current of existing decisions*" 7 and has been since 


(2) Mahabeer v. Kundun, 8 \V R 117, 
affirmed O. A. Djorga Pen had v Kun- 
dun, 2! W. K. 214 I’. C. 

(3) Muhroo v Gunsoo, 8 \\ K. 385. 

(4) Auand KisUore v Daiji, 21 C L. J 
296, 28 I. C 280. 

(5) Raghubar Uayul \ Ramditlaie, 6 R 
3&7 (373). 

(6) Chcyt Narain v B unwar ec, 23 W 
R. 395; Mohroo v. Ghunsoo, 8 \V K 
385; Raghubauaud v. Sadhu Churn 4 C. 
425; Murnrt v Mukand, 15 15. 201 

(7) Kahka Sahoy v Gouree Sunkttr, 

U W. R. 287. 


(8) Appovier v. Rama Subba, 8 W. R. 
1 P C.; Mahabeer v. Kundun, 8 W. R. 
116 (120). 

(9) Adi v. Dukltaran, 5 A. 532. 

(10) Appovier v. Rama, (1866) 11 M. 

I. A. 75. 

(11) Prawn Kisscn v. Rain Sundaree, 
(1842) Fulton no; Bulakce v. Indur- 
puttee, 3 W R. 41; Badamoo v. Wazer 
Singh, 5 W R. 78; Mahabeer v. Kundun, 
8 W R 116 (Jackson, J., dubilanle ), 
affirmed O A. Dourga Pershad v. Kun¬ 
dun, 21 W R 214 (held that Jackson, 

J. ’s doubt was unjustified). 
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followed in numerous cases.*'•** The contrary laid down in some 
cases*' 3 * can no longer he maintained. Where a party pleads separation 
but no express agreement to separate, the latter, if proved, cannot be 
put out of account.*' 4 * 

1848. Definement of Shares. —“ A definition of shares in revenue 

Clause (2) (e) and v *^ a P c pap ers affords by itself but a very 

au * e ( ) (*)■ slight indication of an actual separation in a Hindu 

family ” and is by itself insufficient to rebut the natural presumption in 
favour of its jointness.*">* “The Collector’s book is kept for purposes 
of revenue, not for purposes of title. The fact of a person's name 
being entered in Collector’s book as occupant of land does not necessari¬ 
ly of itself establish that person’s title or defeat the title of any other 
person.' *' 6 * But such entries may follow, indeed, they ordinarily do, 
the definement of shares, which if unexplained, would be evidence of 
partition*' 7 * and it will be strong if it is followed up by entries of sepa¬ 
rate interests in the revenue records.*" 0 The question in such cases 
is one of intention. Was the definement of shares made on the hypo¬ 
thetical basis of an assumed partition to define the interest of each 
co-parcener, or did it follow an actual partition or an intention to hold 
the estate in severalty.*'"* 

1849. The rule was thus stated in Appovicr’s case ( -°'>: “But when 
the members of the undivided family agree among themselves with regard 
to particular propertv that it shall thenceforth be the subject of owner¬ 
ship in certain defined shares, then the character of undivided property 
anti joint enjoyment is taken away from the subject-matter so agreed 
to be dealt with and in the estate each member has thenceforth a 
definite and certain share which he may claim the right to receive and 


( i >) Kulponath v. AIczoah La!l, 8 W. 
It 302; Debcc Pcrshad v l’liool Kocrcc. 
12 \V. It. s 10; Btkramjcct v. Phuolhas, 
14 \V. It. 340 (345) ; Surancm v. Sura- 
neni, 3 13 . L It 41 P. C ; Duorga Pcr- 
shad v. Kundun, 21 W. It. 214 P. C.; 
Joy Xarain v. G Irish Chundct, 4 C. 434 
P. C. ; Raghubanundi v Sad hit Churn, 4 
C. 425; Mudho v Mclirban, 18 C. 157 P 
0 .; Bad ha Mai v. Bhaytcan Das, 18 (’. 
302 P. C.; Ram Pcrshad v. Lakhpali 30 
C. 231 P. C.; Balkishen v. Ram Naram, 
30 C. 738 P C.; Farbati v. Naunihnl 
Singh, 31 C. 412 P. C. ; Girja Bai v. Sada- 
shiv, 43 C 1031 P. C; Girdhar v. Krishna 
Dull, 39 M L. J. iS; 56 I. C 293 P. C; 
Amrit Rao v. Mukund Rao, 15 N. L. R. 
165 P. C.; S3 I. C. 866 ; Ranjit Singh v. 
Gujraj, L. It. 1 I. A. 9; Kandasatni v. 
Dorasami, 2 M. 317; Komalambal v. 
Krishnaszcamy, (1911) M W. N. 3x0, 10 
I. C. 385; Adi v. Dhukaran, 5 A. 532; 
Randal v. Dcbi Dot, 10 A. 490; Chidam¬ 
baram v Nachiar, 2 M. 83 P. C.; Anaida 
v. Damodhar, 13 B. 25; Ramadhuri v. 
Bisheshar, 37 I. C. ( 0 .) ill. 

(13) Sheodyal v. Judoonath, 9 W. It. 


61, but see it explained by Wilson, J, in 
Tcj Protap v. Champa, 12 C. 96; Phul- 
jhan, (In re), 17 W. It. 102; Ambika v. 
Sukhmani, 1 A. 437; Babaji v. Kashi Bai, 
4 B. 157; Sakhaiam v Hart, 0 B u 3 
(decree insufficient); Sudarsanam v. 
Xarasunhulu, 25 M 149 (150) (Mere 
declaration iiiMillicicnt, giving of "some 
trifle” necessary). 

(it) Kasain v, Jarazcat, (1922) 18 N. 
127 P. C. 

(15) Calendar v. Sardar, 18 A. 176, 
* ’ted with approval in Sages liar v. Ga- 
nesha, 42 A 368 (381) P. C. 

(16) Bhagoji v. Bapuji, 10 B. H. C. R. 
1R7, cited with approval in Sagcshar v. 
Ganesha, 42 A. 36S (380, 381) P. C.; 
Kan ha Lai v. Paul Sahu, (1920) Pat. 
305, 57 I. C 353 

(17) Ram Pcrshad v Lakhpali. 30 C 
- 3 * (- 253 ) P- C.; Ram Singh v. Tursa, 17 
C \V N 1085 P. C 

(18) Ram Lai v. Dcbi Dat, 10 A. 490 

(19) Sri Gobind v. Brit Kumar, 6 I. 
C. (Pat.) 639, 669; Sadananda v. Bai- 
kunth, 2 (Pat ) L G. 299 

(20) Appoviet v. Rama, 11 M. I. A. 75, 
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to enjoy in severalty, although the property itself has not become ac¬ 
tually severed and divided.” So, where two brothers (lannu and Lalji 
who were originally joint, owing to dispute between their wives, began 
to drift away from' each other tdl linally they became separate in mess, 
worship and business. Lalji had built for himself a separate dwelling- 
house on a site acquired by him. lie got his name separately entered 
in the land records and commenced to make separate realization of his 
income from which the Court presumed separation^*") (§ 1842). 

1850. Of eourse, all these facts may be explained away as consistent 
with continued jointness. As the Privy Council observed: "It was 
contended on behalf of the appellants in the present suit that, although 
'the decree ; n the suit of 1868, may have effected a separation quoad 
Tundan and Tukan, it left the plaintiffs united biter sc: and that this 
might have been the legal effect of the decree is undeniable. Rut here 
again the conduct of the parties must be looked at, in order to arrive it 
what constitutes the true test of partition of property according to Hindu 
Law, namely the intention of the members of the family to become 
separate owners.”^-* 1 This may be illustrated by the converse case. 
<Ane Raijnalh died leaving four sons, two by each of his two wives. 
Ills two sons by his junior wife were minors and she applied for a 
certificate for managing the property of her minor sons A son by the 
other wife opposed the application on the ground that the family was 
joint. On the death of the fathei the names of all the four sons had 
been registered with specification of their respective shares and 
it was contended that this coupled with the application for management 
amounted to partition Rut the Court found that the shares of the 
brother had to be specified in compliance with provisions of the Land 
Registration Act and that the application for management had been 
made under an et mucous imptcssion that such application was main 
tainakle even as regards a number of a joint family There was then 
a division of rights, without am intention to divide and the family was 
therefore held to be joint in spite of the delinement of shares/-' 3 ’ 

1851. Rut. of com sc. the definement of shares would be sufficient to 
constitute partition if it is made with that intention. The Settlement and 
other Revenue Officers sometimes allot shares of their own motion to the 
different members of the family with a view to maintain a record of 
all possible sharers. If tln.s is not a voluntarv act at the instance of the 
coparceners it cannot lonsiilule wpaialion. Rut if the sharers get their 
sep irate shares recorded m the revenue papers then it would clearly 
be evidence from which separation might be inferred/-") Hut the mere 
mention of sliaies in the record ot rights or in the mutation register's) 
is not sufficient.") But in a case where half-brothers claimed a deceased 


(27) Gamut v. Bhaguati , ; I C (C ) 
234 ( 239 )- 

(22 ) Bam Per bind \ Lakh pad, 30 C 

231 (253) P. C. 

(23) Ilollash Knocr v A 'assee, 7 

369- 

(24) lleonce v. Dhurum, 3 N W. 1’. 


If f K 108 

(25) Ram Singh v 7 hursa, 17 (\ W. 
N 1085 P C. 

(1) Jotvar lthan v. Namingh. 1 T 
ttW: Gajendar v. Sardar, 18 A 176, cited 
with approval in Nagmhar v. Gancsha, 
42 A 368 (381) P. C. 
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brother’s share in certain villages and lands against his widow whose 
name, as also those of his half-brothers, ban been sepaiatelj, recorded 
in the revenue records, and it was in evidence that the half-brothers 
had executed separate mortgages in respect of their respective shares, 
and they did not go into the witness box to explain how these tran¬ 
sactions, though separate, were consistent with jointness, the Privy 
Council held that their acts were only consistent with the hypothesis 
of separation.*-’* So, where, following up a quarrel, a co-parcener applied 
to have his name separately recorded in respect of his defined share in 
the Klimat, the Coui^t held his conduct to amount to separation from 
the joint family* 2 3 * (§ 1812). 

1852. Purchase in Individual Names.—It is quite common in joint 
families to make purchases in the names of individual members, either 
for luck or in recognition of their co-parcenen rights, and at fines, it 
is to be feared, from a desire to provide against the rainy day in case the 
family debts should outgrow its assets. In am case that circumstance 
alone raises no presumption of separation, though it is evidence which 
when taken with other facts may suffice to establish it. Put of itself 
it is insufficient ( »* (§ 1838) 

1853. These observations were, however, made in a case in which 
all members of the family were converts to Christianity. In that case 
it is clear that all may renounce the religion but continue to preserve 
their joint status/'* 

The case would, however, be different, where while the family 
remains Hindu, only some of its members renounce Hinduism. Tn that 
case it is possible that, by common consent of all the members, the family 
may still continue joint, but in the absence of such consent, conversion 
will be presumed to effect a severance*' 1 * * * (S. 4). 

1854. Independent Dealings.—Independent dealings by a member 

CUu«« (2) (f) "ith a Granger. and what is more, with another 

* u,e ( ( ' member of the family, showing mutual credits 

and debits, is a very strong index of separation/ 7 * 


(2) Ram Singh v. Tursa, 17 C. \V. 

N. 1085 P. C. 

(3) Sheo Dcyal v. Lalta Prasad, 23 

O. C 184, 58 I. C. 608. 

(4) Prankishcn v. Mothoramohan, 10 

M. I. A 403 ; Gopcc Krist v Ganga 
Pcrsaud, b M. I. A. S3; Lu.ximan v 
Mullar, 5 W. R. 6 7 1 *. C\; Chcelha v 
Mihcen, 11 M I. A. 31x7; A mnt \. Gann, 

13 M T. A 542; Pran Nath v Kashi 
Nath, (1864) \V. R 169; Kish fit v. 

Janokc, W. K (P. I 1 -) 3; Pffla v. 
Toofatiee, 1 \V. R. 30O; Ntlmoncy v. 
Ganga, 1 \V R 334; Gopcc \. Rhagzcan, 
12 W. R. 7; llcera v. Ridyadhur, 21 W. 
R. 3431 Jugoduntba v. Rohince, 23 \V. R. 
422; Ramphul v. Deqnarain, 8 C. 517.; 
Narayan v. Anaji, 5 B. 130; Cassutnbhoy 
v. Ahmcdbhoy, 12 B. 280, (309) ; Balaram 
v. Rantachandra, 2 2 B. 922; Subhayya v. 
Chcllama, 9 M. 477; Subhayya v. 


Surayya, 10 M. 251; Gajender v. Sardar, 
18 A. 176. 

(5) Ghosal v. Ghosal, 31 B. 25; dis¬ 
senting from contra in Tellis v. Saldhana, 
10 M 69; following Gajapathi v. 
Gajapathi, 14 W. R (P. C) 33; Lopez 
v. Lopes, 12 C 706 (702). 

(6) Kulada v llaripada, 40 C. 407 
(418, 419) ; Gobi* 1 v. Abdul Qayyan, 25 
A- 54 *> (573C reversed 0 . A. on a differ¬ 
ent j)oint ; Karimuddin v. Gobind, 31 A 
407 P. C ; Khunmlal v. Gobind, 33 A. 
359 P t', reversing 0 . A. Gobind v 
Khunnilal. 29 A 487. 

( 7 ) Ram Singh v. Turasa, 17 C. W. 
N. 1085 (1088) P. C ; Muiishi Ram v. 
Gorinda. (1915I P. R. 123, 26 I. 300; 
Sukh Dial v. ifani Ram, 27 I. C. 489, 
(1915) P. R 29; Jay Narain v. Kishun 
Dutt, 3 Pat. 575. 
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This may however be for the facility of accounting, as in the case 
of banking families with several shops who trade with one another on 
independent footing though at the close of the year their profits and 
losses are amalgamated with those of the head shop which prepares a 
consolidated balance sheet to indicate the progress of business. It is, 
however against the rules of co-parccnership that the widow should suc¬ 
ceed to her husband. Where it is so, and the other co-parceners have 
dealings with her as the heir of the husband, it raises a strong prima 
facie case of separation.The mutual dealings between quondam 
co-parceners are, of course, far more conclusive than co-par¬ 
ceners dealings with outsiders. P>ut even in this case it is 
evidence which must vary in degree according to circumstances. 
Suppose, for instance, that a family banker opens independent 
accounts with different co-parceners who deal with him taking ad¬ 
vances and making payments independently of each other, it would 
be evidence that each had a separate chest which would destroy one 
svmbol of jointness. So again, the longer such dealings continue the 
stronger would be the presumption against jointness, On the other 
hand, it mav be that such dealings are merely resorted to for conve¬ 
nience and in the interest of the joint family. Hut this must lie 
proved. It cannot be presumed. 

1855. Stranger’s Seizure Ineffectual.—The last clause states a rule 
Explanations which is «i necessary corollary of the main principle 

* 1 . that intention is the sole test of partition. Where 

therefore there is no intention o> m parale, an act of the stranger in 
seizing and selling the undivided interest of a co-parcener in execution 
of a decree against him has not the eifeet of legal partition/’) The 
case would, however, be different where the co-parcener voluntarily sells 
away bis share in all the co-paicenary property in which case the joint 
tenancy in respect of the share alienated is put an end to and the alienee 
becomes a tenant in common with the remaining co-parceners. (,o) 


!856. No Separation.—It is, of course, obvious that a mere intention 
to separate cannot have the eilect of a separation, unless such intention 
is expressed so as to div lose an uncquhocal intention of separation. This 
is a question of fact dependent upon the circumstances of each case. 
The mere separation from eoiiuiiensality does not as a necessary con¬ 
sequence effect a division of the joint undivided property/") though 
it is a circumstance which is prima facie evidence of separation. Even 
a formal division between some members would not operate as separation 
of the rest inter sc unless they had intended to separate. Bv an award 
the property of a joint family consisting of an uncle and two nephews 
was partitioned, one share being allotted to the uncle and one to the 
the nephews, but nothing was said as to the shares to be taken by 
the nephews individually nor did thc> express any desire to separate. 


(8) Ham Singh v. Turasa, ij C. W. 
N. 1085 P. C.; Sumundra v. Kale Cham , 
13 W. R. igg. 

(9) Secretary of State v. Rangasamy, 
39 ,M. 831 (334) F. P, overruling Re 
Chtnniyar , 2 Weir’s Cr. K. 43; and fol¬ 
lowing Re Umay, 2 Weir’s Cr. R. 43. 


(10) Soundra v. Arunchcllam, 29 M. 

Chimin v. Kalimuthu, 35 M. 
47 ! Srinivasa v. Krishnasamy, 11 M. L. 
I 312 , IS I. C. 354 . 

(1 1 ) buraj Narain v. Iqbal Narain. 
35 A. 380 P. C. 
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It was held that the partition did not effect any separation between the 
nephews inter se. il2 ^ A converse case was that in which there was a parti¬ 
tion but the separated member availed himself of the services of his near 
agnatic relations in the administration of his property and at the same 
time he gave them maintenance and paid the expenses of their marriage 
and other ceremonies all of which facts were natural and probable but 
could not prove jointness in estate/' 35 Where members have been in 
joint enjoyment of the estate for several generations the mere fact that 
the estate has never been partitioned, is no proof of its impartiality, nor 
can such a plea deprive a member of his vested right of partition/ 145 

^ 1857. Limitation.—■Closely allied to the question of separation is 
that of exclusion. Though in a normal family the possession of one is 
the possession of alE' s5 this presumption cannot be availed of by one 
against whom exclusion is proved \s exclusion for twelve years 
suffices to quiet a claim, otherwise good, for partition, the question 
whether separation amounted to exclusion cannot be ignored, though 
what fact converts one into the other cannot be generally stated in the 
form of an abstract proposition. It may, however, be premised that 
there can lie no exclusion without denial of co-parcenery right. Such 
denial may be express or implied as if the co-parcener should demand 
maintenance and it is refused; or that the co-parcener is expelled from 
the joint family/ 1 '* 5 Such a plea was taken in a suit for partition by 
the plaintiff whose claim was alleged to be barred by time on the 
ground that his father was alleged to have been expelled from the 
family for his misconduct. Iloth parties adduced voluminous evidence 
which the Privy Council rejected as equally untrustworthy. There 
lemained the fact that for five years before the suit the plaintiff had 
reappeared in the village and was recognized as a member of the family, 
which was held to be sufficient to support his claim to partition/*' 5 

1858. Where the title is clear the Court is loath to presume ex¬ 
clusion from a mere non-participation in profits of the joint property. 
The rule of the English common law that the entry and possession of 
one of several owners having a joint title enures for the benefit of all 
and is tantamount to a possession of them alU ,S) has been modified in 
England by statute/ 1 ** 5 hut since there is no similar statutory modi¬ 
fication of the common law applicable to this country the English 


(12) Durga Dei v. Balmukund, 29 A. 
93 . 

(13) Deoki Singh v. Anuta, 10 C. W. 
N. 338 P. C, 16 M. L. J. ioq. 

(14) Durryao Singh v. Dati Singh, 13 
B. L. R. 165 (168) P C. 

(15) Parmanand v. Krishna, 14 C. L. 
J. 183, 12 I. C. 6. 

(16) Jcolal v. Lokc Narayan, 16 C. W. 
N. 466 P. C., 15 I. C. 184. 

(17) Jeolai v. Lokc Narayan, 16 C 
W. N. 466 P. C, 15 I. C. 184. 


(18) Per Wood, V. C, in Thomas v. 
Thomas, 2 K. & J. 79, 69 E. R. 70 (83), 
followed in Codea v. Appuhamy, (1912) 
A. C. 230 (236). 

(19) 3 4 Wrn. IV, C. 27, S. 12, 

under which the entry of one does no 
longer vest the possession in all. On 
the contrary, the statute makes the title 
of such person separate from the date 
of entry; per West, J, in Dad obi. v. 
Krishna, 7 B. 34 (39) ; per Lord Macna- 
ghten in Corea v. Appuhamy, (1912) A, 
C. 230 (236). 
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common law rule still obtains here,* 205 the result being that while in 
England possession is prlma facie exclusive and adverse, possession here 
is never so treated if it can be traced to any lawful" title. Even as 
between tenants in common the possession of one is not necessarily 
adverse to the rest unless there is ouster/ 1 2 3 * ' 5 

1859. 'Phis was settled by Privy Council in an appeal from Ceylon 
in which a co-parcener had set his possession as adverse to the rest 
upon which the Privy Council observed: “Entering into possession 
and having a lawful title to enter he could not divest himself of that 
title by pretending that he had no title at all. llis title must have 

enured for the benefit of his coproprictors-His possession was in 

law the possession of his co-owners. It was not possible for him to 
put an end to that possession by any secret intention in his mind. 
Nothing short of ouster or something equivalent to ouster could bring 
about that result. ,,(22) 


176. (1) Any person entitled to claim partition may sue 

Parties to partition. fOT it. 

(2) All persons entitled to a share therein arc necessary 
parties. 

(3) Rut a person in possession of any property under the 
joint family is not a necessary party. 


Illustrations. 

(a) .1, 11 and C arc co-parceners. D is their mother who is also entitled to a 
share A wishes to sepai ate from B and C He must sue both B and C impleading 
his mother D t-' 3 5 


( b ) A, B and C are co-parceners D, the wife of a predeceased brother, is in 
possession if a village given to her out of the family estate in lieu of her main¬ 
tenance A sues for a genetal partition. /) is not a necessary party as she has 
no right to a share. 


Synopsis. 


(1) Parties to a Partition 

(1860). 

( 2) All Sharers to be Impleaded 

(1860-1861). 

(3) Necessary Parlies (1862- 

1863) 


(4) Unnecessary Parties (1864). 

(5) Mortgagee of Joint Family 

Property, Not a Necessary 
Party (1865). 

(6) lessee, When a Necessary 

Party (1866). 


(20) Per Lord Macnaghtcn in Corea 
v. Appuhamy, ( iyi2) A C 230 (236) 
(a case from Ceylon) 

(21) Ganqadhar v. Parashram, 14 1). 
236; Daudkhan v Gnvinda, 5 N L. 
R. 41. 

(22) Corea v Appuhamy, (1912) A. C 

230 (236), followed in Fatsuddin v. 

Reju„ 21 C. L J 192; Bisewar v. 


Bhayabati, 24 C L J. 38, 35 I. C. 26; 
Joijcndra v Baladcb, 35 C. 961; Ram 
I arson v. Kalab Husain, 36 I. C. (A.) 
100; Ahmad v. Ramlal, 37 A. 203: Asa - 
har v. Akbar Husain, 36 I. C. (O.) 
743 : Marian v. Kadir, 29 I. C. (M.) 

(23) Torit Bhoosun v. Tara Prosonno, 
4 C. 756. 
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1860. Analogous Law.—Partition suits are subject to the modern 
statutory procedure which has abrogated the Hindu processual law on 
the subject. 

“ The ordinary rule is that if persons are entitled beneficially to shares 
in an estate, they may have a partition.”*-* 3 ' Section 168 enumerates those 
persons who arc all entitled to sue for partition. It is not necessary that 
they should all jointly claim partition Every member is individually 
entitled to the partition of his share, which he may put in suit. But 
persons merely entitled to a share at partition, are not entitled to sue for it. 
Nor are minors, who may, however, be allowed partition in certain cases 
already started (§§ 1753-1755). 

1861. The rule as to the joinder of parties in partition suits is 
thus stated: “It is a general principle of law that a litiga¬ 
tion can never result in an adjudication which will be binding 
upon others than the parties to the suits, and their privies in 
blood or in estate. To this general rule proceedings in rent form 
no exception for in those proceedings the subject of the litigation is itself 
a party and being itself bound by the result, all interests in it must be 
likewise bound. A suit for partition is sometimes spoken of as a pro¬ 
ceeding in rein ; but ordinarly it is not such a proceeding, for the 
process is not served upon the land nor is the land a party defendant, 
nor is the final judgment binding on any of the co-tenants who were 
not brought within the jurisdiction of the Court by some service of 
process, actual or constructive. It is. therefore indispensable that all 
the co-tenants, not uniting in the petition be made parties defend¬ 
ants. So elsewhere it is said: “A decree for partition cannot be 
made, unless all persons interested in the premises are made parties 
to the suit; and the party applying for a partition of lands must not 
only have a present estate in the premises of which partition is sought, 
as a joint tenant or tenant in common, but he must also be actually 
or constructively in the possession of his undivided share or interest in 
such premises. Because if there is adverse possession, valid and 
succeeding, the only proper course for the Court to pursue is to dismiss 
the bill as having been prematurely filed.So the Privy Council in 
one case observed: "If any co-sharer applies for a partition of a 
property he must make the other co-sharers defendants, because the 
partition which is made in his favour is a partition against his co- 
sharers. That which gives him a portion of the property takes away 
all rights which they would otherwise have to that portion, and, there¬ 
fore, it is a decree against them, and in favour of himself.”* 1 ' This 
necessity for impleading all persons entitled to a share is obvious, since 
in a suit for partition by a person, his share cannot be ascertained 
without hearing the other sharers. The quantum of the plaintiff’s share 
can only be determined with reference to the number of sharers and 
their respective shares/'*' 


(23) Per Lord Hofihousc in Shankar 
v. llardeo, 16 C. 397 (405) P. C. 

(24) Freeman’s Co-tenancy and Parti¬ 
tion, (2nd Ed.), 463; Nalini Kanta v. 
Sarnamoyi, ty C. W. N. 531 P. C., 24 
!. C. 295 


(25) Knapp’s Partition, p. 1. 

(1) Nalini Kanta v. Sarnamoyi, 19 C. 
W. N. S3i P. C., 24 I. C. 2Q4.' 

(2) Ashidbai v. Abdulla, 8 Bom. L. R. 
758; Pahaladi v. Luchmunbutty, 12 W. 
R. 256. 


H. C .-59 
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Only sharers and not all possible claimants should be a: rayed in a 
partition suit. For instance, in a partition between the father and his 
sons, the sons who have separated from their father have no shares/*) 
They need not then be joined. The persons entitled to claim partition are 
set out in Section 168. They are necessary parties. So are the persons 
entitled to a share, such as the wife, mother**) or grandmother, the unmar¬ 
ried sister^ enunciated in Section 170. They are equally necessary parties, 
i Purchasers of undivided shares should also be impleaded.0) 

I Hut a mere maintenance grantee is not a necessary or proper party/ 4 * 6 7 8 * ) 
The case of mortgagees and lessees will be presently considered (§§ 1865- 
1866). 

1862. Necessary Parties.—It is a general rule that all persons in¬ 
terested ought to be made parties to a suit, however numerous they may 
be, so that the Court may be enabled to do complete justice by deciding 
upon and settling the rights of all persons interested and that the orders of 
the Court may be safely executed by those who are compelled to obey 
them and future litigation may be prevented/'*) It is in obedience to this 
rule th.u in partition suits all known co-sharers must be before the Court/ 10 ) 
The term known co-sharers” covers all who are known to have an in¬ 
terest in the property, and it is not limited to those whose names may 
have been recorded under any Act/”) Where it cannot be ascertained 
with precision that any co-parcener is alive, then both the unascertained 
co-parcener and his legal representatives should be impleaded as defen¬ 
dants/”) The owner of twelve annas share in a joint zemindari granted 
to the plaintiff a mukarari lease of his share in a small portion of land 
within the zemindari. The owner of the remaining four annas share 
granted patni of his share in the whole zemindari to the defendant. The 
plaintiff brought a suit against the defendant for partition of the small 
plot of land It was held that such a suit was not maintainable without 
the Zemindars as parties, for if such a claim were allowed the defendants 
might in respect of the same estate be subjected to many claims for parti¬ 
tion at the suit of persons in the plaintiff’s position/ 1 -’) So, where the 
plaintiffs sued for the partition of certain jamas, to a half share of which 
they were entitled as tenants under the owner M of a share of the proprietary- 
title. The title to possession of the remaining half share of the jamas 
was in S, the owner of the remaining half share of the proprietary title 


(4) Ganesh v. Gobind Rau, (i 898 ) 
B. P. J 288 

(§) Torit v. Taraprosonno, 4 C 750; 
Laljeet v. Raj Coomar, 20 W R y6 
( 340 ). 

( 6 ) Laljeet v Raj Coomar, 20 W R 
336 ( 340 ). 

(7) Pahaladhi v. Luchmunbutty, 12 W. 
R. 256; Laljeet v. Raj Coomar, 20 W. 
R. 3,56 (340) ; Nalitii Kanta v Sarna- 
moyi, 19 C. W. N 531; Sadu v, Ram, 16 
B. 608; Lakshman v Gopal, 23 B. 385 
(393); Vinayak v Rpmkrishna, (1880) 
B. P. J. 180 (purchasers of co-parcenary 
interest must be made parties to a family 
partition). 

(8) Sabta Prasad v. Dharmi Karti, 35 

A. 107 ( 108 ). 


(9) Milford on Pleading, p. 190, 
cited, per Sir Lawrence Jenkins, C J., 
in Chudasama v Parbat Singh, 28 B. 
209 (213, 214); Amrut v. Mukund, 5 N. 
L R. 152, 4 I. C. 236. 

( 10) Pahaladh v. Luchmunbutty, 12 
W R 256 (259); Kali Kanta v Court 
Prasad, 17 C. 906, followed in Chuda¬ 
sama v. Partap Singh, 28 B. 209 (214). 

(11) Chudasama v Par tab Singh, 28 
B. 209 (214) (a case under the Gujrat 
faluqdar’s Act, Bom. Act VI of 1888, 
S. 12 set out in 28 B. 209—note); Uchhap 
v. Lakhan, 9 C. P. L. R. 93. 

(12) Srinath v. Probadh, 11 C. L. J. 
580, 6 I. C. 244. 

( (i 3 ) Parbati v. Ainuddin, 7 C. 577 
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The proprietors as between themselves were undivided in respect of the 
jamas. The suit had been brought against 5 alone. The first Court 
decreed the suit, but the lower Appellate Court set aside the decree and 
remanded the suit for the purpose of giving the plaintiff an opportunity 
to bring M on the record. It was held that M was, if not a necessary 
party, at least a proper party to the suit as his presence was necessary 
in order to enable the Court effectually and completely to adjudicate upon 
and settle all the questions involved in it/ 14 * 

1863. It has already been stated that all persons entitled to a share in 
the property must be impleaded in a suit for its partition; since the separa¬ 
tion of the plaintiff’s share takes away all the right which they would have to 
that portion, and that a decree obtained by the plaintiff is thus necessarily 
a decree against them. If, therefore, a person was made a defendant and 
his share ascertained, though not partitioned off, he could not maintain 
another suit for recovery of a larger share on the ground that the previous 
suit did not allot him any share. If the apportionment of shares in the 
previous suit was wrong it was open to him to move for the correction of 
that error. But he could not ignore the decision of that suit which is res 
judicata against him.* 1 *) 

1864. Unnecessary Parties.—A widow in possession of properties 
in lieu of maintenance may or not be a necessary party to a suit for 
partition. She is not a necessary party if the partition does not affect he.' 
right, and no question of her right is to be determined in the suit/ 16 * 
But in an ordinary family partition when her right may have to be deter¬ 
mined and a share allotted to her in lieu of maintenance she is a necessary 
party and cannot be ignored. In a partition of tenancy rights the landlord 
is not a necessary party.* 1 ?* But a permanent lease-holder is a necessary 
party to a partition suit between two grantees/ 18 * the decision being made 
on the ground that any other course would lead to multifariousness. In 
a partition of proprietary rights the mortgagee of a share is not a neces¬ 
sary part) since such mortgagee is on partition entitled to the share allotted 
to his co-sharer in lieu of that mortgaged to him/' 9 * In a suit for parti¬ 
tion by patnidars against dar-patnuiars under his co-patnidar, the co- 
patnidars must he made parties; but a dar-patnidar is not a necessary 
party/ 20 * 

1865. Mortgagee.—It has already been stated that a “mortgagee 
is not a necessary party to a partition suit, but he may, and frequently, 
does obtain leave to attend the proceedings as a quasi- party.”* 21 * In 
Bombay it has been held that both the purchaser of a share and a mortgagee 
are proper and even necessary parties to a partition suit since their right 
may have to be decided and if necessary marshalled/ 22 * But the neces- 


(14) Indu Bhnshan v. Sailaja, 7 I. C. 
(C.) 382. 

(15) Walini Kanta v Sharnamayi, 19 
C VV. N. 531 P. C., 24 I. C. 294. 

(16) Sabba Prasad v. Dharam Kirti, 
35 A. 107 (108); Brojendra Nath v. 
Lalit Mohan, 45 C. L. J. 41; (1927) C. 
262 (Similarly, an idol is not a necessary 
l'arty if there is no dispute about its 
lights). 

(17) Indu Bhushan v. Sailaja, 7 I. C. 
(C.) 382. 


(18) Parbati v. Ainuddin, 7 C. 577. 

(19) Narendra v. Saroda Kanto, 6 I. 
C. 829. 

(20) Upendra v. Mhd. Fats, 12 C. W. 
N. 670. 

(21) Per Sale, J., in Khetterpal v. 
Khelal, 21 C. 904 (909). 

(22) Sadu v. Ram, 16 B. 608 (612) ; 
followed in Ikbal Narain v. Suraj 
Narain, 10 0 . C. 33; Mahadeo v. Bhawam, 
5 O. I.. J. 193, 46 I. C. 281. 
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sity for that joinder must depend upon something more than a mere possi¬ 
bility. For instance, if the mortgage is admitted the joinder of the mort¬ 
gagee would be wholly unnecessary/-’*) On the other hand, where the 
factum or validity of the mortgage is disputed the mortgagee may well 
be joined to support his title. So again, where the alienee from a co¬ 
parcener claims his co-parcener’s share, he would be a necessary party/ 2 3 *) 
and, e convcrso, where a co-sharer disputes his alienation/ 2 *) The rule as 
to joinder is not inflexible but depends upon the quantum of interest pos¬ 
sessed by the alienee and how far it is likely to be jeopardized by his 
absence from the suit. 

1866. Lessee.—An ordinary lessee is not a necessary party to a 
partition suit between his lessors. Hut a permanent lessee may be regard¬ 
ed as a purchaser and will be entitled to similar privileges and subject to 
similar liabilities/') Such is a mukarari < 2 ) or a putni lease in Bengal/*) 


177. (1) Except as otherwise provided in this behalf, a 

q . ... suit for partition must relate to all property 

Suit for partition. -it « , 

partible at the tune and subject to the 
jurisdiction of the Court in which the suit is instituted. 


(2) Where, howeve 1 *, such property is situate within the 
jurisdiction of more than one Court, suits may be brought in 
the several Courts possessing the requisite jurisdiction. 


Synopsis. 


(1) Partition Suits (1867). 

(2) Partition Must lie Exhaus¬ 

tive (1868). 

(3) Property Outside the Juris¬ 


diction of the Court 
( 1869 j. 

(4) Procedure in Partition Suits 
(1870-1873). 


1867. Analogous Law.—Clause (1) of this section follows the provi¬ 
sions of Section 16 (b) and Order H, Rules 1 and 2 of the Code of Civil 
Procedure, 1908, and Clause (2) follows those of Section 16 (7>) and 17 of 
the Code; and both the clauses are supported by the undermentioned 
cases/*) 


(23) Ram SamufjJi v Rikrataa\it, C O 
L J. 142, 50 T C. 876 

(24) Dularam v. Rada! Das, 10 S I.. K. 
34 , 35 I C 478 

(25) Mahadeo \. Rhmeam, 5 O L T 
193 . 46 I. C 281. 

(x) Dildar v Rhmeattt, 34 C. 878 

(2) Rhameat Sahai v. Repin Rehari, 
37 C. 918, P. C. 

(3) Uma Sundari v Renode Lai, 34 
C. 1026: Hemadri v Ramani, 24 C 575 
(581) F. R (dissenting from Mukundn 
v. Leuranx, 20 C. 379), followed in 
Kishore v. Girdhari, r Pat. L. T. 441. 20 
C. W. N. 1306. 35 I C. 86r. 

( 4 ) Cl. 1. —Jogendra Nath Mukerji 
v. Jugobandhu Mukerji, 14 C. 122 , 


followed in Daman Lai v. Prokash Lai, 
18 T. ( 806 ; Raieitdra v Rojrndra, 37 

C’ L. J 191, 77 I. C 790, (1923) C. 501; 
Vntkayya v Lakshmavya, 16 M. 98; 
Milknnda v. Joqr r/», 1 Pat 1 . J. 393, 35 
I. C 370, 20 C W N. 1276; Stihranwni'i 
v. Rantchandra, 85 T. C. 503, ( 1925) M 
3331 Haridas Sanyal v. Pratt Nath San- 
val x2 f. s66, followed in Gourishattkar 
Parbhuram v. Atmaram Rataram, t8 B. 
611 (613). 

Cl. 2 .—Punchanutt Mullick v Shib 
Chunder Mullick, 14 (’. 83s; Ralaram 
Rhaskarji v. RamchanAra Rhaskarji, 22 
B. 922; Abdul Karim v. Radrudcen, 28 
M. 216; Ramacliarya v. Ananlacharya, 

18 B. 389 . 
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1868. Partition Must Be Exhaustive. —“ Once is a partition 
made.”<*> Consequently, the plaintiff is ordinarily 
Clause Cl)- bound to bring his suit for a general partition which 

should include all property then available for partition. The only excep¬ 
tions to tins rule are those enumerated m Section 172 . 

A member of an undivided family cannot sue his co-sharers for his 
share in a single item of joint property such as a house* 5 6 ) or an undivided 
field, lie must sue for a general partition.*?) But this does not mean 
that a person is bound to join in one suit a prayer for partition of all 
property held by him jointly with the other members of his family as well 
as with them and a stranger. The two causes of action are distinct for 
“ it cannot be said that the claim of the plaintiffs to obtain their share of 
property owned jointly by them and B is founded on the same cause of 
action as their claim to obtain the share of property owned jointly by 
them and B and C. If the cause of action is founded on a refusal on the 
part of the defendants to divide, then the refusal in each case is that of 
different persons owning different rights. If it is founded on the right 
to claim a partition of what is joint, then that subject-matter is different, 
for the joint property ot .1 and B is not the joint property of A, B and 
C ” (S) 8 * Two other exceptions to the rule are furnished by fa) the pro¬ 
perties being situate in different jurisdictions, and (6) where a portion 
of the property is not immediately available for partition by reason of its 
being in possession of a mortgagee, or because it was inam the partition 
of which required the sanction of Government.*’) 

It follows that a co-parcener cannot sue another to account to hint 
for the income of the joint property so long as the family continues joint. 
But if the family has become separate, there is, then, of course, no objection 
to a suit instituted by one for unauthorized receipts by the other. A 
formal partition is not necessary.* 10 ) 


1869. In such cases the plaintiff may, hut is not bound, to institute 
Claus* (21 several suits at the same time in order to bring all 

au ** the family property into a single partition.* 11 ) But 

as will be presently seen, all such properties must necessarily be taken into 
account in a satisfactory division of shares.* 1 - 1 ) If, therefore, some of 


(5) Mann, X-47; Dadajce v Wittal, 
bom. L R. 151; Nanabhai v Nathabhai, 
7 1J H C. R. (a. *'.) 4O; Narayan \. 
Xana, tb, p. 178; I'riin bale v Xarayan, 
11 11. H. (\ R 71; Shivmurtappa v. 
1’iral'fa, 24 B. 128; Anundi Hai v. I lari, 
35 B. 294; Padmamani v. Jagadamba, 6 
B L. R. 140; II arid as v Bran Nath, 12 
( 566; Jogcndra \. Jutjobundlm, 14 
*' 122. 

((3) Venkayya v. Lakshntavva, 16 M. 

08 

( 7 ) Nanabhai v. Nathubhai, 7 B. H. 
1 R. (A. C.l 4b; Cityct Narain v. 
bimteo.fr, 23 \V. K. 305; Haridass v. 
‘’ran Nath, 12 C. 566. 

(8) Per Parsons, J„ in Purushottam 

v At mar am, 23 B. 597 (598, 599); 


K attach Chandra v Nityanand. u C. I.. 
J. 384; Jogcndra v. Sirishchandra, 1 I. 
*'. no; Ram Dayal v. I ’Him MatIto, 5 
Par. L. W. 122, 46 I. C. 255 (263); 
Cangayya v. Vcnkatarayaliah, 41 M. 454. 

(9) Purushottam v. Atmaram, 23 B. 
597 (600). 

(10) Penta v. Mudiya, 19 M. L. J 399, 
4 I. C. 34 (head-note misleading). 

(11) Rantacliarya v. Anantacharya; 7 
B. 272; Purushottam v Atmaram, 23 B. 
597 (Coo) ; Mahalingam v Nalascn, 
(1916) 1 M. \V. N 146. 32 I. C 423. 

(12) I lari v. Ganpatrav. 7 B 272 
(278) ; Bataram v. Ramchandra, 22 B. 
922 (928) ; Subbiah v. Thulasi, 4 M. L. 
T. 527 ; 22 I. C. 44 - 
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the property is situate beyond the jurisdiction of the Court it may stay 
proceedings till the other property is satisfactorily disposed of, or in the 
case of the High Court, it may grant leave to include it in the same 
suit/'3) 

lf70. Procedure in Partition Suits.—The plaintiff entitled to parti¬ 
tion cannot sue for a mere declaration of his titledor for accounts of 
any or all of the properties/* 0 though he may sue for joint posses¬ 
sion/ 16 ^ or restoration of his previous khas possession.*' 75 

The first thing that the Court has to see is that the suit is properly 
laid. In an ordinary suit for division of rights or enjoyment, when there 
is no question of exclusion from joint possession the Court fee of Rs. 10 
should suffice/* 85 The value for the purpose of the Court’s jurisdiction is 
the value of the plaintiff’s share in the estate.*'* 5 

1871. It is the duty of the plaintiff to sue and of the Court to see 
that he has sued for a complete partition. If he has omitted to sue for it, 
it is his duty to explain. AH co-parceners must be impleaded in the suit 
whether they admit or object to partition. The plaintiff’s right to parti¬ 
tion depends upon his title and not upon the defendant’s refusal to give 
him his share. He need not therefore state more than that he has a share 
and that he wishes for its separation/-"* 5 But if the plaintiff is a minor, 
then he must show cause why his share should be partitioned ; for he 
cannot obtain a partition as a matter of course (§§ 1753-1755). In 
addition to the co-parceners, all persons claiming a right to a share, c a.. 
the mother, the co-parcener’s alienee, or the idol to whom a share has to 
be allotted, would have to be impleaded —unless their right is admitted, m 
which case they need not be impleaded/-** 5 

1872. If the defendants admit the claim, and there is nothing to 
go before the Commissioner or the Collector, the Court maj at once pass a 
final decree. It is not bound to decree the claim in two stages in even 
case. 

If the defendants contest the suit, it must be tried like any other 
suit. If the defence is that the plaintiff is suing for partition, while 
he is keeping back the property in his possession which must have been 
put into the hotchpot, the Court may compel him to do so, or throw 
out his claim/" 5 If the defendants wish their own shares to be ascer¬ 
tained and partitioned off they will be permitted to do so on payment of 


(13) Padmatnam v. Jagadamba, 0 B. 
L. R. 134. 

(14) Shashi Bhushan v. Jotmdra, 38 
C. 681 Nalini Kanta v. Samamoya, 10 C 
VV. N. 531 P. C, 24 I 294. 

(15) Pirthu Rai v. Jowahir Singh, 14 
C. 493 P. C. Gavri Shankar v. Atmaram, 
18 B. 611; Ganpat v. Annaji, 23 B. 144; 
but see Penia v. Mudiya; 19 M. L. J. 
399 , 4 I- C. 34 - 

(16) Huloodhur v Gouroo, 20 W. K. 
126. See cases cited in 1 Gour’s Law 
of Transfer, (5th Ed.), §§ 738-740. 


(17) Watson Sr Co. v. Ramchand, 18 
C. to (21) P. C.; Luchemeswar v. 
Manowar, 19 C. 253 P. C. and cases cited 
m 1 Gour’s Law of Transfer, (5th Ed.), 
§§ 741 - 744 - 

(18) Mohebdro v. Ashutosh 20 C. 702 . 

( 19 ) Vein v. Kumaravelu, 20 M. 289. 

(20) Mitta v. Neerunjun, 22 W. R. 
437 ; Shama Soonderee v. Jardine 
Skinner & Co., 12 W. R. 160. 

(21) Brojendra Nath v. Lalit Mohan, 
4S , C - L- J- 41, (1927) C. 262. 

(22) Mahbub v. Abdul, 1912 P. L. K. 
84. 13 I. C. 819. 
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the requisite court fee/ J 3 ) j n such case the parties are in the position 
of cross claimants and each will have to prove his case and will be 
allotted his share. (2 -») Where the plaintiff’s title is denied, the first 
thing he must do is to prove it. Tf he is found to have no share at all, 
there is no suit for partition and consequently no necessity to deter¬ 
mine the defendant’s share.* 25 ) But it is open to the plaintiff to claim 
partition or in the alternative, possession of the property bequeathed to 
him in his father’s will. If the partition fails because he has failed to 
bring the property in his possession into hotchpot it is no reason for 
not investigating his alternative claim Where the plaintiff denies 
the existence of other properties the Court should direct an enquiry 
into the existence/ 2 ) and if the plaintiff expresses his willingness to bring 
it into hotchpot, his suit should not be dismissed/*' A suit for parti¬ 
tion may be dismissed because the plaintiff was governed by the 
Aliyasantan Law which does not admit of the right to partition*-*) 
though it admits of a family arrangement for the separate enjoyment 
of property/ 5 ) Prima facie, however, all joint property is subject to 
partition and the onus of proof is on the party seekmg to except any 
property from the general rule/ 6 ) 

1873. Even though the land is in the possession of tenants entitled 
to be in possession under subsisting leases, that would not be a bar to a 
partition of the property among the members of the family/?) Where 
a co-parcener’s interest in co-parcenary property is sold at the instance 
of his creditor, the balance of the sale proceeds does not cease to be 
co-parcenary property and is therefore partible/ 8 ) 

The dismissal of a suit for partial partition does not bar another 
suit for a general partition of the property/®) 

A partition is limited to the interest of the person demanding it 
and has no enforced general operation against those who desire to 
live in union/ 1 ®) 

178. (1) Every person entitled to a share may demand 

the partition of his share in specie and such 
Mod* of partition, partition may be made except in tne 
circumstances next following:— 

(2) Where the thing is by its nature indivisible, or 


(23) Abu v. Amin, (1875) B. P. J. 
218; Sadruddin v. Nooruddin, 29 B. 79. 

(24) Khoorshed v. Nubee Fatma, 3 C. 
55' Shivmurtappa v. V trap pa, 24 B. 128. 

(25) Ashid Bai v. Abdulla, 8 Bom. L. 
R. 758; Mewa Singh v. B as ant Singh, 
28 C. L. J. 530 P. t\, 48 I- C. 540. 

(1) Ganshom v. Saraswati Bai, (1892) 
B. P. J. 415. 

(2) Sri Mohan v. MacGregor, 28 C. 

769 (789). 

(3) Venkata v. Bhashya Karlu, 25 M. 
367 P. C. 


(4) Munda v. Timmaju, 1 M. H. C. R. 
380; Timtnappa v. Mahalinga, 4 M. H. 
C. R. 28. 

(5) Sanku v. Puttamma, 14 M. 289. 

(6) Luximon v. Mullar, 5 \V. R. 67. 
P. C. 

(7) Suryaiuirayana v. Sam maria, 25 
M. 504 

(8) Krishnateami v Raiagopala, 18 
M 73- 

(g) Jogcndra v. Jtigobundha, 14 . 


(10) Galipot 
R. 123. 


Gopal Rao, 1 Bom. L, 
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(3) Where its partition in specie will destroy its intrinsic 
value or be otherwise inconvenient, or 

(4) Where its sale is demanded and justified by the Parti¬ 
tion Act. 


Synopsis. 


(1) Mode of Partition (1874). 
{2) Adjustment of Equities 
(1875). 

(3) Partition of Religious Office 


(1876-1877). 

(4) Service fnam (1878). 

(5) Costs of Suit (1879). 

(6) The Partition Act (1880), 


1874. Analogous Law. — Prima facie all property is partible in specie 
and must lie so partitioned. “ It is an elementary principle that in case 
of partition where several persons are co owners or co-sharers of immove¬ 
able property, partition should lie effected between them by giving to each 
his share in specie as far as practicable.'^") "The right of each sharer 
is to his slice of the property, not merely its money value, and it is a 
matter of common experience that great importance is attached in this 
country to the possesion of a share in specie b\ a co-sharer of property 
which has belonged to the lamily of which he is a member, or which 
has descended to lnm from an ancestor. The law gives effect to this sen¬ 
timent as far as possible This rule is however subject to several 

exceptions, which may be stated: (7) If a property can be partitioned 
without destroying the intrinsic value of the whole property or of the 
shares, such partition ought to be made; if on the contrary no parti¬ 
tion can be made without destroying the instrinsic value, then a money 
compensation should be given instead of the share which would fall 
to a party by partition <") (2) If one of the co-parceners wishes to 

keep the property entire, an opportunity should be afforded to him to 
do so, if he can agree on the subject with his co-parceners.< m) If they 
cannot agree it may be sold under the Partition Act. 


1875. From S. 4 of the I’aitition Act the Court will enforce the 
Clausa (2). principle of equity in all partition cases, that when 

it is convenient to divide a property, it must be 
left in possession of the person in occupation, and the other person, who 
cannot conveniently get actual possession, compensated. So, where the 
defendants in a suit for partition were found to have built a dwelling 
house on a plot of 7 cottahs of land without opposition from the plain¬ 
tiff who was a stranger and owned only a one-tenth share in it and 
in an adjoining plot of 1 bigha 6 cottahs, the Court disallowed the parti¬ 
tion of the plots by metes and bounds but gave the defendant option 
to buy up the plaintiff's shares at a proper valuation.Os) But convenience 
must raise a special equity against partion in specie .('«> A partition may 


r ,(ii) Mahamed v Hajt, 7 Bom. L 

R 'ifp$)ebindra v. Hari Das, 7 T, C 
(C) 844; Mahomed v. Haji, 7 Bom. L. 
R. 48 j. 

(13) Ashanullah v. Kali Kitikur, 10 C. 

675 . 


(14) Raj Cooinaree v. Go pal Chander, 
3 C. 514. 

(15) Basunta v. Mali Lai, 15 C VV 
N. 5551 Debcndra v. Haridas, 7 I. C. 
844. 
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he effected, in respect of each properly, by metes and bounds as also by an 
interchange of separate or distinct properties, and it may similarly be effected 
by an auction sale of any of the properties, with th-- right of purchase 
restricted to those members of the family who have a joint interest therein, 
to be followed by a distribution of the sale proceeds realized from the 
same/ 16 ) 

1876. Religious Office. —The sacred texts treat hereditary offices, 
whether religious or secular, as naturally indivisible, but modern custom 
has sanctioned their partition such as can be had of such pi <perty, by 
means of performance of the duties of the office and the enjoyment of the 
emoluments by the different co-parceners in rotation/ 1 ') A religious 
office such as that of a family priest is both inalienable and indivisible both 
because it includes a right of personal service as also on the ground of 
public policy, llut a distribution of duties by rotation is nevertheless 
recognized as permissible as also the relinquishment of duties by one 
member in favour of other members of the same family and if so permitted 
by custom, even in favour of other persons of the priestly caste. (,f!) 

1877. Such are also the Muths which arc associations of Sanyasis 
or celibates devoted to Divine worship who impart updesh or religious 
instructions to deserving candidates. The house in which they live 
are also called Muths. They are in the nature of colleges 
for the performance of religious exercise and instruction and 
are by their very nature impartible and inalienable/ 1 ") The pattam or 
office of dignity in a family governed by the Aliyasantan Law 
is indivisible and whether the family be divided or not, when 
no special arrangement has been made about it, the pattam 
descends to the eldest male of the surviving members of the family/-’") 
Priestly offerings arc indivisible though members of a family may 
agree among themselves to throw' their individual earnings into the 
common chest in which case the family' earnings become their joint pro¬ 
perty and are as such partible/-”) Where a joint family consisting of 
three members asked for partition of their propel ties consisting 
amongst others, of family books in which the names of pilgrims were 
recorded it was held that the first step was actually to divide the books 
into three portions. In making such division the guiding principle 
should be to ascertain the number of entries in each book, and it may 
be possible to give to each party a number of leaves containing as near¬ 
ly as possible the same number of entries as to any other co-parcener. 
The second step to be taken was to have certified* copies prepared of 
the entries of these books and to give them to each of the parties. The 
result would be that each party would have one-third of the entries 
in original and two-thirds in certified copies/-’- 2 ) There may still be 
things which arc incapable of division; e.g., flag, which each party 


(16) Jagmolian v. K unwar Singh, 75 
1 . C. 135, (1926) A. 70. 

(17) Mancharam v. Franshankar 6. B. 
298; Trimbak v. Lakshman, 20 B. 495, 
(SOI). 

(18) Manghirmal v. Vithalram, 5 S. 
L. R. 107. 


(19) Sethurama v. Meruszuamier, 41 
M. 296 (305, 306) P. C. 

(20) Timappa v. Mahalinga, 4 M. H. 
C. R. 28. 

(21) Narayan v. Chulban, 15 C. L. 
J. 376. 

(22) Ibid; Ramachunder v. Chhabbu 
Lai, 45 A. 445. 
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should be held entitled to use/ 23> or the family idol which its joint 
owners arc entitled to worship by turns.^) 

1878. Service Inam. —Inam villages granted by Government to the 
grantee and his male heirs for services rendered to the State, are not 
by the Hindu Law in force in the Southern Mahratta country, distin¬ 
guishable from other ancestral real estates and are divisible among the 
heirs of the grantee.(-'s) The enfranchisenunt of village service Inams 
does not alter its incidents since the enfranchisment has merely the 
effect of separating the land from the office and imposing thereon a 
quit-rent instead of the full assessment. The effect of enfranchisement 
on the issue of a title is to exonerate the inam from the conditions of 
service and convert it into ordinary property subject to the payment 
of quit-rent and not to resume the same from the family or person 
entitled to the hereditary office and to make a fresh grant of the 
samc. (,) 

1879. Costs. —As the plaintiff in a partition suit commences it for 
his own .advantage, convenience and security and as the defendant, as 
joint owner holds his undivided share always subject to the right of 
the plaintiff to demand partition, the parties’ costs of the suit up to the stage 
of the preliminary decree, md the costs of the partition should be divid¬ 
ed between the parties in proportion to their respective shares in the 
estate.If, however, there has been a frivolous contest the party by 
reason of whose opposition unnecessary costs are incurred may be 
made liable. 

1880. Partition Act. —In making a partition the Court may resort 
to the provisions of the Partition Act which empower it to order a sale 
instead of partition by metes and bounds. The provisions of this Act 
run as follows:— 

TIIE PARTITION ACT, 1893 . 


(ACT IV OF 1893.) 


(Passed on hie 9tii March 1893.) 

An act to Amend the Law relating to Partition. 

Whereas it is expedient to amend the law relating to partition, it 
is hereby enacted as follows:-- 

1. (1) This Act may he called the Partition Act, 1893; 


(23) Ramachunder v. Chhabbu Lai, 
45 A. 445 - 

(24) Pramatha Nath v. Pradhyamna, 
52 C. 809 P. C.; Damodar v. Uttamram, 
17 B. 271 (288). 

(25) Bodhrao v. Nurstnyh, 6 M. I. A. 
426. 


(1) Gunnaiyan v. Kamakchi, 26 M. 
339 - 

(2) Shama Soonduree v. Jardine 
Skinner & Co, 1 2 W. R. 161 (163). 

„ ( 3 ) Dildar v. Bhoioani, 34 C. 878; 
Shan mu yam \. Mira, 21 I. C CM ) 746. 
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. , . (2) It extends to the whole of British India; and 

Iitlc, extent, com- ' 

mencemcnt and sav- (.3) It shall come into force at once. 
in S- (4) But nothing herein contained shall be deemed 

to affect any local law providing for the partition of immoveable property 
paying revenue to Government. 

[Notes .—This Act amends so much of Hindu Law as is inconsistent 
with its provisions. The Act applies to all partitions except only those 
which are by the several enactments placed within the special jurisdiction 
of Revenue officers.] 


Whenever in any suit for partition m which, if instituted prior 
to the commencement of this Act, a decree for parti- 
to Court to tion m iglit have lieen made, it appears to the Court 

] a ^"partition that, by reason of the nature of the property to which 

the suit relates, or of the number of the share-holders 
therein, or of any other special circumstance, a divi- 
the property cannot reasonably or conveniently be made, and that a 
the property and distribution of the proceeds would be more beneficial 
the share-holders, the Court may, if it thinks fit, on the request of 
such share-holders interested individually or collectively to the extent 
moiety or upwards, direct a sale of the property and a distribution 
proceeds. 


[Notes —The “ decree” in the section includes a preliminary decree. W 
This section may be resorted to even after the preliminary decree for 
partition. <s) Under this stetion a co-parcener who applies for sale has 
no right to buy up the share or shares of the remaining co-sharers who have 
not applied under S. 2 to have his share converted into money. (6 > 

Mortgagee right in a rexenue pacing estate may be sold under this 
Act. They are not excluded by anything contained in the U. P. Land 
Revenue Act, 1901. ( ?> 


To vest the Court with power to sell under this section, there must 
be a request by a party or parties interested in the property to the 
extent of one moiety or upwards. Otherwise, the sale if any, made is 
a nullity. 4 5 6 7 (8) 

A lessee for a term of years may, it is said, maintain a partition suit 
and apply for sale under this Actd 9 >] 


3. (1) If, in any case in which the Court is requested under the 


Procedure when 
sharer undertakes to 
buy. 


foregoing section to direct a sale, any other share¬ 
holder applies for leave to buy at a valuation the 
share or shares of the party or parties asking for 
a sale, the Court shall order a valuation of the share 


(4) Sepahdar v. Badi Bi, 12 M. L. T. 
3 37 . 17 1 - C. 284. 

(5) Khirodechandra v. Saroda Prasad, 
12 C. L. J. 525, 7 I. C. (C.) 436; Hira- 
moni v. Rad ha Churn, 5 C. W. N. 128; 
Hirakore v. Trikamdas, 32 B. 103; Kadir 
v. Abdul, 24 M. 639. 

(6) Jamandas v. Mulchand, 7 S. L. R 
117, 24 I. C. 273. 

(7) U. P. Act III of 1901, S. 107; 

Banka Lai v. Shanti Prasad, 35 A. 387 


(388). 

(8) Banke Lai v. Shanti Prasad, 35 A. 
387 ( 388 ). 

(9) Kalichurn v. Mohananda, 29 I. C. 
(C.) 467; Rajendra v. Satischandra, 15 
I. C. (C.) 330 (partition of occupancy 
holding in Bengal); Bhagwant v. Bipin 
Behary, 37 C. 918 (mokuraridars may 
partition their interest); Christian v. 
Tekaitni, 13 C. W. N. 611 (life interest 
partible). 
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or shares in such manner as it may think fit and offer to sell the same 
to such share-holder at the pi ice so ascertained, and may give all necessary 
and proper directions in that behalf 

(2) If two or more share-holders severally apply for leave to buy 
as provided in sub-section (1) the Court shall order a sale of the share or 
shares to the share-holder who offers to pay the highest price above the 
valuation made by the Court. 

(3) If no such share-holder be willing to buy such share or shares 
at the price so ascertained, the applicant or applicants shall be liable to pay 
all costs of or incidental to the application or applications. 

[Notes —The party applying for sale cannot obtain leave to purchase 
the share of the other party entitled to partition. Under the section the 
Court cannot sell the whole of the property in question at a valuation but 
only the share or shares of the applicant or applicants for sale/ ,u )J 

4. ( 1 ) Where a share of a dwelling house belonging to an undivided 

family has been transferred to a person who is not 
Partition suit by a member of such family and such transferee sues 
in^dwelhng house ^ * or partition, the Court shall, if an> member of the 
family being a share-holder shall undertake to buy 
the share of such transferee, make a valuation of such share in such man¬ 
ner as it thinks fit and direct the sale of such share to such share-holder 
and may give all necessary and proper directions in that behalf. 

(2) If in any case described in sub-section (1) two ot more mem¬ 
bers of the family being such share-holders severally undertake to buy such 
share the Court shall follow the procedure prescribed by sub-section (2) 
of the last foregoing section. 

[Notes .—This section may be regarded as a corollary to S. 44 of the 
Transfer of Property Act. 

The object of this section is to provide an alternative course by which 
a plaintiff claiming partition by metes and bounds may be compelled at the 
option of the defendant whether he himself likes it or not, to forego his 
legal right to such partition and to accept pecuniary compensation in respect 
thereof. Enacted as the section is for the benefit of defendants, and involv¬ 
ing as it does a statutory interference with the plaintiff’s legal rights it 
should be strictly construed. The words “ shall undertake ” mean some¬ 
thing more than a mere offer to purchase, conveying as it docs the sense of 
an unconditional offer from which the person making it will not be per¬ 
mitted to resile. On such undertaking being given, the Court is bound to 
execute a deed of sale.*”) 


The “undivided family” -juu the dwelling house is sufficient/ 12 ) This 
must be decided before the preliminary decree/ 13 ) An application under 


(10) Mongol v. Rupchand. (1895) A 
W. N. 231. 

(11) Illias v. Bulagichand, 39 A. 572. 

(12) Khirode Chandra v. Saroda 
Prasad, 12 C. L. J. 525, 7 I. C. (C.) 
436 (440); Sultan Begam v. Debt Prasad, 


30 A. 324 F. B., overruling Ilasmat v. 
Mhd. Umar, 29 A. 308; Kalka Prasad v. 
Banki Lai, g O. C. 156; Kundan Das v. 
Denmal, 9 S. L. R. 84, 30 I. C. 936. 

(13) Satya Kumar v. Salya Kir pal, 10 
C. L. J. 503, 3 I. C. 247. 
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S. 2 or this section may be made after the preliminary decree/ 1 *) The 
term “ family ” as used here should be liberally construed as including a 
group of persons related by blood who live in one house or under one 
head or management. It should not be understood ?n its narrower sense 
as denoting a body of persons who can trace their descent from a common 
ancestor/ 1 *) It is the ownership of the dwelling house, and not its actual 
occupation, that gives the right/ 16 ) 


The valuation is to be made according to the highest bid among co¬ 
sharers/ '?) It is open to the Court, which has fixed a time within which 
the price of a share of the propeity which is to be partitioned is to be 
paid, to afterwards extend the time/ 18 ) Where the nature of the property 
to be divided is such that a division thereof, amongst all the share holders, 
cannot reasonably or conveniently be made, the proper course to follow is 
to direct a sale of the property among the co-shareis; and it should be 
given to that share-holder who offers to pay the higest price above the 
valuation made by the Court. The defendant cannot be compelled to trans¬ 
fer his share at a valuation to the plaintiff merely because the latter happens 
to have possession of the property at the time when he commenced the 
action/* 9 )] 


5. In any suit for partition a request for sale may be made or an 
undertaking, or application for leave to buy may be 
Representation of given or made on behalf of any party under disability 
f lty by any person authorized to act on behalf of such 

party in such suit, but the Court shall not be bound 
to comply with any such undertaking or application unless it is of opinion 
that the sale or purchase will be for the benefit of the party under such 
disability. 


6. (1) Every sale under S. 2 shall be subject to a reserved bidding 

Reserved bidding and the amount of such bidding shall be fixed by the 

and bidding by share- Court in such manner as it may think fit and may be 

holders. varied from time to time. 


(2) On any such sale, any of the share-holders shall be at liberty to 
bid at the sale on such terms as to non-payment of deposit or as to setting 
off or accounting for the purchase money or any part thereof instead of 
paying the same into Court, as to the Court may seem reasonable. 

(3) If two or more persons of whom one is a share-holder in the pro¬ 
perty, respectively advance the same sum at any bidding at such sale, such 
bidding shall be deemed to be the bidding of the share-holder. 


(14) Hira Motti v Radha Churn , 5 C 
W. N. 128; Khirodc v. Saroda Prasad, 
7 I. C. (C.) 436; Hira Kare v. Trikam- 
das, 32 B. 103; Kadir v. Abdul Rahiman, 
24 M. 639 ; Abdus Samad v. Abdur 
Raseaq, 21 A. 409 . 

(15) Khirode Chandra v. Saroda 
Prasad, 7 I. C. (C.) 436 ( 439 ). 


(16) Vaman v. Vasudcv, 23 B. 73 

(17) Debcndra v. Haridas, 7 I. C (C). 

844 

(18) Muhammad v. Kalin, 7 A L. J. 
474 - 

(19) Debendra v. Hart Das, 15 C. W. 
N. 952, 7 I. C. 844. 
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7. Save as herein before provided, when any property is directed to 
be sold under this Act, the following procedure shall 
Procedure to be as far as practicable be adopted, namely: 

sales. WCd 10 Ca5>C ° f (a) If the property be sold under a decree or 

order of the High Court of Calcutta, Madras or 
Bombay in the exercise of its original jurisdiction or of the Court of the 
Recorder of Rangoon, the procedure of such Court in its Original Civil 
Jurisdiction for the sale of property by the Registrar. 

( b ) If the property be sold under a decree or order of any other 
Court such procedure as the High Court may from time to time by rules 
prescribe in this behalf, and until such rules are made, the procedure pres¬ 
cribed in the Code of Civil Procedure in respect of sales in execution of 
decrees. 


Orders for sale lo 
be deemed decrees. 

Procedure. 


8 . Any order for sale made by the Court 
under Ss. 2, 3 or 4 shall be deemed to be a decree 
within the meaning of S. 2 of the Code of Civil 


9. In any suit for partition the Court may, if it shall think fit, make 
Saving of power to a de c ree for a partition of part of the property to 

order part partition which the suit relates and a sale of the remainder 

and part sale. under this Act. 


Application of Act 
to pending suits. 


10. This Act shall apply to suits instituted be¬ 
fore the commencement thereof, in which no scheme 
for the partition of the property has been finally 


approved by the Court 


179. (1) Partition must l»e made only of such property 

as is available at the date of demand. 

Mutual non-liabi¬ 
lity to account. (2) In the absence of fraud or misap¬ 

propriation the manager is not liable to 
account to the co-parceners for past transactions or to pay 
them mesne profits in respect of property in his possession. 

(3) Provided that if partition is demanded and refused or 
a co-parcener is excluded from joint or separate possession to 
which he was entitled under an arrangement, he may be allow¬ 
ed mesne profits from the date of such refusal or exclusion. 

(4) Nor are the other members entitled to the cost of 
improvement or are accountable for the profits made from pro¬ 
perty in their separate possession. 

Synopsis. 


(1) Partition Decreed with re¬ 

ference to Existing Assets 
(1881). 

(2) No Post Profits (1882). 


(3) Past Profits from Exclusion 

or Demand (1883-1884). 

(4) Accounts of Private Dealings 

(1885). 
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1881. Analogous Law. —It is a general rule that partition must be 

. made n bus sic stantibus as on the date of demand or 

au,e ' the suit for partition, and that no claimant can demand 

an account of back profits of the properties purchased and sold by the 
manager prior to the date of claim,it being assumed that all past transac¬ 
tions were consented to or acquiesced in by the other co-parceners. As 
observed in a case: “The broad and general rule is that while there is 
a manager of a Hindu family, he and he alone is responsible, and that 
those who seek partition must take the estate as they find it when partition 
is asked for. That general rule has its exceptions engrafted upon it in 
favour of the minor, for it is said that the rule rests upon the acquiescence 
or presumed acquiescence of all adult members of the family in the 
management, anil no such acquiescence can be presumed in the case of 

minors.”*®) But this does not imply that a minor is entitled to call for 

account. The only occasion for accounts arises when the manager is shewn 
to have been guilty of fraud or misappropriation. Otherwise there is no 
liability to account for past transactions, though the Court is justified in 
decreeing mesne profits as from the date of the suit too/ 4 5 6 ) But this does 
not mean that there should be no accounts at all, or that the co-parceners 
are bound to accept the ipse dixit of the manager. The co-parceners are 
entitled to challenge the manager’s statement as to the existence of assets, 
but the inquiry must be confined to the existing assets*?) in the hands of 
the manager and of the other members. The parties have no right to look 
back and claim relief against past inequality and enjoyment of the members 
or other matters. All that they are entitled to shew is that the expendi¬ 
ture which the manager says has been incurred, has not been incurred 
or that the savings of the joint family funds have not been entered in the 
accounts/®) 

1882. The manager is not a trustee accountable to the other co-par- 

ceners for his management and liable to them for his 
Profits 2 ^ N ° Pa,t negligence and mismanagement. He is a co-parcener 
r ’ *' himself and his position as a senior member of the 

co-parcenership places him in a position of trust, to which the analogy 
of the trustee and the cestui que trust cannot apply. As the Privy Council 
observed: “ Their Lordships desire once more to repeat the warning, they 
have often given against attempting to apply without qualification in India 
the rules applicable to strict accounts between trustees and cestui que 
trusts that exist in this country, because in truth there are a number of 


(4) Davitaram v. Narayanarav, (1877) 
B. P. J. 175; Narayan v. Nathaji, 28 B. 
201; Pranjivan Das v. Ichharam, 39 B. 
734; Balkrishm v. Muthusami, 32 M. 271; 
Chuckun v. Poram Chunder, 9 W R. 
483; Obhov Chunder v. Paree Mohun, 13 
W. R. 75 F. B.; Bhowani Prasad v. Jut 7- 
ger Nath, 13 C. W. N. 309, 3 I. C. 241; 
Partneshwar v. Gobind, 43 C. 459 (464, 
465)- 

(5) Haridas v. Narotam, 14 Bom L. 
R. 237 (247). 

(6) Shankar Baksh v. Hardeo, 16 C. 
397 P. C.; Kanekrav v. Gurrav, 5 B. 589 
(595); Ranganmani v. Kashi Nath, 3 B. 


L. R (O. C.) ; Lakshman v. Ramchandra, 
1 B. 561 (569), affirmed O. A. 5 B. 48 
P. C. 

(7) Bhawani Prasad v. Juggernath, 13 
C. W. N 309, 3 I. C. 241; Partneshwar 
v. Gobind, 43 C. 459; Balakrishna v. 
Muthusawmy, 32 M. 271: Tammireddi v. 
Gangireddi 45 M. 281 (287) Lakshman v. 
Ramchandra, 1 B. 561 P. C. ; Konerrav 
v. Gurrav, 5 B. 589; Nanabhai v. Nathu - 
bhai, (1880) B. P. J. 154; Vithoba v. 
Govtnd, (iSqo) B. P. J. 322; Narayan v. 
Nabaji, 28 B. 201. 

( 8 ) Tammireddi v. Gangireddi, 45 M. 
281 ( 287 ). 
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fiduciary relationships in India to which these rules cannot in their entirety 
apply. This does not mean that breach of established duty should be less 
severely dealt with in India than in this country, but that there are fiduciary 
relationships which do not involve all the duties which are imposed upon 
trustees here. The office of manager of a joint family estate affords an 
illustration of this difference. In the absence of proof of direct misap¬ 
propriation or fraudulent and improper conversion of the moneys to the 
personal use of the manager, he is liable to account for what he received 
and not for what he ought to or might have received if the moneys had 
been profitably dealt with.”* 9 ) But the case from which these observa¬ 
tions are drawn was one in which the High Court had awarded interest 
at 6 per cent, on certain items of the account which the manager was held 
to have “ misapplied ” and this view was affirmed by the Privy Council both 
on the ground that they could not interfere with the judicial discretion .is 
also because the order was otherwise right Where the manager is found 
guilty of fraud the Court may pass a personal decree against him for 
the amount defrauded by him * [ °) 

Again, though the manager is not accountable for past profits except 
where he has been guilty of fraud, misappropriation, or gross reckless 
waste/") still where he is charged with suppression of assets he may 
have to account for them, and evidence will be admitted against him of 
what were the properties and their value to be debited against him on the 
severance of shares.* 13 ) 

1883. Past Profits from Exclusion or Demand.—Since the posses- 
. sion of one is the possession of all, no co-parcener 

au *° ' can claim mesne profits from the manager for a 

period preceding the date of partition, even if a pad of the assets consist 
of a joint family trade.*") The only exceptions allowed are when a co¬ 
parcener was disturbed in his possession of any specific share of property 
to which he was entitled under a family arrangement, when he becomes 
entitled both to profits and partition.*") Mesne profits would be allowed 
as a matter of course where the members hold their property in qmsi- 
severalty. Such arc co-parcuiers in Bengal,* 115 ) but even under the Mitak- 
shara the position of the manager might be reduced to that of an agent in 
which case he would clearl) be accountable to the other members. But 
such a case is only conceivable in a gutm-coparcenary, which is a creature 
of contract and not one of law.* 16 ) Even in a normal family accounts 


(q) Arumilli v. Subbharayadu, 44 M 
*>56 (6*>j) P. C ; Shivji v. Datu, 12 B. 
H. C. R 281; Damoodrr Das v. Uttam- 
ram, 17 B 271 (277) ; Ramnaih v Gathu- 
ram, 44 B. 179; Hari Das v. Narotam, 
14 Bom T„ R 237; 14 I. C. 769 (minor 
may obtain back profits sed quere, see 
Srinivasa v. 7 hirui'cnqadatho, 38 M. 556) ; 
Parmeshwar v. Gobind, 43 C. 459; 
Bhotoani v Jaqqcrnath, 13 C. W. N. 309, 
3 I. C. 241; Ajodhya v. Mahadco, 14 C. 
\V N 221, 3 I. C. 9; Balkrishna v. 
Muthusamy, 32 M. 271; Bachman Das v. 
Nanakchand, 70 I. C. (L.) 810, (1923) 
L. 20. 

(10) Rama v. Rajagopaul, (1913) M. 


W. N. 982, 21 I. C 598 

(11) Tada Bulli v Tada Bulli, 4 2 M. 
L J. 570 . 

(12) Parmeshioar v. Gobind, 43 C. 
459 Krishnayya v. Gnoravayya, 41 M. L. 
J- 5 t >3 ( 509 ) J Sitaram v. Ilanuman, 8 
Pat. L. T. 145, 100 I. C. 632. 

(13) Liuqamuthu v Ramanayya, 13 M 
T.. W 262. 

(14) Shankar Baksh v. Hardeo, 16 C. 
397 P. C. 

(15) Abhaychandra v. Pyari Mohan, 5 
B. L. R. 347; explained in Balakrishna 
v. Mulhusami, 32 M. 271 (274). 

(16) Setrucherla v. Setrucherla, 22 M. 
470 (475) P. C. 
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might he ordered where one member of the family has been entirely ex¬ 
cluded from the enjoyment of the property.C'* So again it is a case for 
account where a member has demanded his share and it has been impro¬ 
perly refused, since such demand is sufficient to constitute partition, the 
members refusing, being taken to hold adversely to the claimant from the 
date of refusal. Since the institution of a suit for partition is such a 
demand, the plaintiff would be entitled to an account of mesne piohts from 
that date (l8) or from the date of refusal or exclusion, if not earlier. ([9) 

1884. But exclusion from mess and worship is not necessarily ex¬ 
clusion from the estate; since it may arise from personal differences. 
As the Privy Council observed: “Separation from commensality . . does 
not as a necessary consequence effect a division of the joint undivided 
property. A separation in mess and worship may be due to various causes, 
yet the family may continue joint in estate.”*- 1 '’) In this case a joint 
brother had applied to the Collector for the mutation of names in respect 
of the joint estate, to winch the plaintiff Suraj Narain had objected; but 
afterwards in consequence of a compromise he agreed that the mutation 
be effected in the name of Bakht Narain alone “as the heat 1 of a joint 
family, and the status of the family has continued joint up to date and shall 
remain so long as any dispute does not arise among the heirs.” Owing 
to disputes Suraj Narain withdrew from the joint family and went away 
to live at another place TTe was offered an allowance which he rejected, 
lie sued for partition and mesne profits; hut the Court disallowed the 
latter holding that there hail been no exclusion from the joint estate. This 
was a case of discontinuation of possession without exclusion. “ In my 
view,” said Fry, I.. J , “ difference between dispossession and the dis¬ 
continuance of possession might lx* exptessed in this way, the one is where 
a person conies in and drives out the other from possession; the other 
case is where the person in possession goes out and is followed into pos¬ 
session by other persons”*- 0 It need scarcely be added that any claim 
in respect of the revenue of a village or the like for a period anterior 
to the suit for partition must lie included theiein. It cannot be the subject 
of a separate suit.* 22 ) 

1885. Accounts of Private Dealings.—Where one co-parcencr had 
agreed to pay his debt due to another co-parcener by setting it off against 
his share, it is a claim which may be adjusted in a suit for partition.* 23 > 
A member is not liable to bring to partition or to account for the profits 
of any property acquired by him with his own money since the preliminary 
decree for partition, unless it is shown that such acquisition was made.from 
joint funds or is such as to impress upon it the character of joint 
property.* 20 


(17) Konekrav v. Gurrav, 5 B. 589 
( 595 ). 

(18) Krishna v Subbanna, 7 M. 564; 
Balakrishna v. Muthusami, 32 M. 271 
( 274 )- 

(19) Gangaram v. Sitaram, 6 C. W. 
N. 698 P. C.; Krishna v. Subbanna, 7 M. 
564; Balakrishna v. Muthusanii, 32 M. 
271 (274) ; Ramasami v. Subramania, 46 
M. 47. 


(20) Suraj Narain v. Iqbal Narain, 35 
A. 80 (88) P. C „ following Ravan 
I’ersad v. Radha, 4 \f. I. A. 137. 

(21) Rains v. Buxton, 14 Ch. D 537. 

(22) Vishnu v. Gangadhar, 46 B. 823. 

(23) Khandubhai v. Balwant Rao, 
(1898) B. P. J. 367. 

(24) Lachman Das v. Nanakchand , 70 
I. C <L.) 810, (1923) L. 20. 


H. C .—60 
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180 . 

for— 


In every partition provision should first be made 


Provisions for 
debts, maintenance 


(a) the payment of all family debts; 

( b ) the maintenance of members entitled 


(c) the thread and the marriage expenses of members 
payable by the joint family; 

(r/) and such religious and other ceremonies for which the 
joint property is liable. 


Synopsis. 


(1) Provision for the Family 

Charges on a Partition 
(1886). 

(2) Family Debts (1887-1888). 


(3) Thread and Marriage of Co¬ 

parceners, etc. (1889- 
1890). 

(4) Ceremonial Expenses (1891- 

1892). 


1886. Analogous Law.—At the threshold of partition stand certain 
family charges which must be first met before the co-parcenership is 
broken up by partition. Of these the family debts, that is to say, such debts 
as are legally and properly payable out of the joint funds must be first 
met/ 1 *) 


1887. Shortly stated, these are debts incurred by the manager for 
Clause (a). family necessity or benefit, and those incurred by 

the father and such as are not illegal or immoral. 
In a composite family consisting of sons and collaterals, it is manifest 
that while some debts might be binding on the joint family as a whole, 
there might be others which would be only binding on the sons. These 
would have to be apportioned in accordance with the liability of members, 
and the equity of each case. Where, for instance, the other co-parceners 
had agreed to pay the manager half the sum due on certain bonds execut¬ 
ed by the manager for family necessity, or for the purpose stated in the 
agreement, but it afterwards appeared that some of the bonds were executed 
for the personal benefit of Ihe manager or for a purpose outside the agree¬ 
ment, it was held that it would be unjust and inequitable to give the 
manager a decree for half the amount in accordance with the agreement and 
that he should be treated as having forfeited his claim to the extent of 
the sum misapplied; and that his relief should be confined to his legitimate 
share of the balance outstanding/ 1 ) 

An account will also have to be taken of debts due to the family which 
will have to be partitioned as actionable claims/ 1 ) 


(25) Dwarka Nath v. Bungeshi, g C. 
W. N. 879: Tarachond v Re eh Ram, 3 
M. H C. R. 177 (181). 


(x) Premdai Koer v. Jagu, (1921) M. 
W. N. 66. 

(2) Lakshman v. Ramchandra, 1 B. 

56t. 
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The institution of a partition suit does not put an end to the manage¬ 
ment of the manager, lie has to cany on the joint business till the deciec 
effects the severance of interest. If, for example after a partition suit 
is instituted, the managing member discharges ceitain debts and renews 
others even though time-barred on behalf ot the family, the other mem¬ 
bers would be equitably liable to contribute to their discharge; since the 
manager, being l.ablc for their repayment, has ‘he right of contribution 
which he can entoicc against the other members who haw Lcnehtcd by 
his management.^) 

1833. Since certain female members of the family possess the right 
Clause (b) oJt rcsl dcnco and maintenance against the general 

estate provision slioui 1 be made for them out of the 
general assets before partition. lor instance, the maintenance of the 
mother is chargeable on the gcneial funds and not only on the share of 
her sons. Consequently, adequate p.ovision should be made for it before 
the estate is partitioned.'■»' And if it is partitioned without any provision 
being made, the claimant can ignore the partition and claim her right 
against the whole family/ 5 ) 

1889. Provision for Thread and Marriage.—The rule stated is in 

Clause (c). accordance with the following texts:— 

Narad. 40 l'or those whose initiatory ceremonies have not been regularly 
performed by the father, those ceicmomcs must be completed by the brethren out of 
the 1 atrunony.(b) 

“4r. If no wealth of the father exists the ceremonies of brethren must, without 
tail, he defrayed by the brethren already initiated contributing funds out of their own 
portion ”*.7) 

To the same effect arc the placila in Yadnavalkya/ 8 ) the Mitak- 
sharatw) and the Dayabhag (lo > 

The text bearing on the subject of the sister’s marriage expenses 
runs as follows:— 

Mitakshara.—“ 5 In regard to unmarried sisters, the author states a different 
rule. ‘lJut sisters should be disposed of in marriage, giving them as an allotment, the 
fouith part of a brother’s own share’’’('O 

“6 The pirroit of the jassogc is this: Sisters also, who are not already 
married, must lie disposed of in marriage, hy the brethren contributing a tourth part 
out ot their own allotments.”! 1 -*) 

1890. In a paitition provision must be made for the expenses of the 
upiiayan and marriage of male < o-parceners as well as for the expenses of 
the mairiagc of the unmarried sisters out of the family property whether 


(3) Abraham Scrvai v R Mulhirian, 
30 M. 2'48 (201); Ramnalh v. Goturam, 
44 13 . 179 (1 S3, 1S4), Vtwasankar v 
Kasi. F(> I C. 225, (1925) M. 453 

(4) Srinivasa v Thiruvangada, 38 AI. 
556 

(5) Subbaytidu v. Kamalavalli, 35 AI. 
1 - 47 - 

(6) Narad, IV-40, cited per curiam in 
Srinivasa v. Thiruvengadathaiyangar, 
38 AI. 556 (578), dissenting from contra 
in Smriti Chandrika, ib., p. 579; and 


Govindarasttlu v. Dcvara, 27 M. 206, fol¬ 
lowing Kameszoara. v. Vccracharlu, 34 At. 
422 1 \ 13 ; Gopala Krishnamaraju v. 
Venkalanarasuraju, (1912) AI. W. N. 


9 3 3- 

(7) Narad, IV-41. 

(8) Yad., ii-i2S, cited in Alit, 1-7-3. 

(9) Alit., 1-7-3. 4- 

(10) Dayabhag, III-II-4X; 3 D>P- 9&. 


(11) Yad., ii-T2i. 

(12) Mit., 1-VJI-6. 
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it is ancestral or separate, or self-acquired property of the father of the 
parties. A brother who has had his own marriage performed at the 
family expense is not entitled to object to a similar provision being made 
for the other brothers.*o> 

The quantum of cost must depend upon the wealth and social posi¬ 
tion of the familv. While the Upnayan and marriage of every co¬ 
parcener is a nccessarv religious rite and as such a charge oil the family 
estate, the same cannot be predicated of every female member of the 
family. For instance, v. bile in a family comprising collaterals the 
marriage of sisters is a necessary charge on the joint estate, that of 
the co-parcener’s daughter is a charge upon his own individual share 
and cannot be deducted out of the joint fund *'5* 

1891. Ceremonial Expenses. —The religious or other ceremonial 
Clause (dt expenses chargeable to the joint property must 

au * e ' *' be arranged for before partition of the corpus. 

Such are the expenses for the performance of the funeral and obse¬ 
quial liles of the lather. (lf,) and the mother,the initiation ceremony 
of the brothers,* ,!0 though not of their sons/"') and indeed, any 
charities in accordance with the practice of the family. Where the 
father makes a partition among Ins sons he possesses the right to make 
such provision for charities as ho may in his discretion consider necessary 
to a reasonable extent Hut this view is now no longer 

tenable, in view the decision of the Pnvv Council, who have held 
that, since the institution of a suit for partition by a member of a joint 
Hindu family, effects a severance of die joint status of the family, a member 
of the family, who is then unmarried, is not entitled to have a provision 
made in the paitition deed for his marriage expenses, although he marries 
before the decree in suit is made.*- 1 * 


1892. It was held in some cases the marriage expenses incurred after 
the suit but before the actual partition must be debited to the joint account 
and not to any individual co-parcener/-’-'* the reason being that “ as far as 
the joint family is concerned, it is considered as one entitv until the 
moment comes for division, and then each party gets his* share. In 
the meantime if there are any expenses which should properly be in- 
cwired by the joint familv purse, those expenses are taken out o f the 
tamdy property, and they cannot he debited to any particulai co¬ 
parcener.”*-!* 


181. In a partition by metes and bounds the allotment of 
Equities on dutri- shares should be made as far as possible in 


bution of shares. 


conformity with the following rules: 


(14) Srtniz'asa v. '1 hirtiven nadath ay an - 
gar, 38 M 556 (57*’). 

(15) J air am v. Nalhti, 31 B. 54 

(16) Vappuluri v Gan nulla, 34 M. 288. 

(17) Vaidyanatha v. Aiyasami, 32 M. 
191 (200). 

(18) Mit., 1-7-3, 4: Dayabhag, III-II- 
41; 3 Dig. 96, 97. 


(19) J air am v Nathu, 31 B. 54. 

(20) Muruoyya v. Palaniyandi, 31 M. 
L J- 147 . 36 I C 507- 

(21) Kamalmya v. Narayana 45 M. 480 
(495) P. C 

(22) Ram Nath v. Goturam, 44 B. 170. 

(23) lb., pi>. 183, 184. 
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(1) The separate possession of coparceners of any pro¬ 
perty or which they have improved at their own expense should 
not be disturbed; 

(2) I he predilection of co parceners to any property 
should be respected; 

(3) Shares should be made as compael and comenicnt as 
the nature of the property would allow; 

(4) The bona fide transferee of a defined portion oL co¬ 
parcenary property should be protected in his rigln as far as 
possible; 

(5) Inequalities of shares may be remo\ ed by the pa\ ment 
of owelty. 

Synopsis. 


(1) Equities on Distribution of 

Shores (1893). 

(2) Maintenance of the Status 

Quo (1894). 

(3) Compensation for Improve¬ 

ments (1895). 

(4) Choice of Properly (1896). 

(5) Meanino of Improvements 


(1897). 

(6) Division into Com pa't and 

Convenient Shares 

(1898). 

( 7 ) Cyod Faith ( 1899 ) 

(8) Transferee Prelected 

(1900). 

( 9 ) Otoelty ( 1901 ) 


1893. Analogous Law. —The rules here set out .ire condensed from 
the several Partition Acts relating to revenue paying estates aiul the 
cases in which they have hcen recognized They are all rules conform¬ 
able to natural equity which supplements all law, sacred and secular. 

1894. Maintenance of the Status Quo. — It is a cardinal rule of all 

Clause (i) partitions that it should follow the line of least 

au * e '* resistance, maintaining the status quo ante as far as 

possible and only deviating therefrom wherever it is necessary to equa¬ 
lize the shares. Where, therefore, a co-parcener has been in separate 
possession of any portion of the joint property and lias improved 
it at his own cost, it is both just and natural that he should claim 

to retain the status quo so far as the property in his possession is 

concerned.* 3 9 This is in accordance rvith Hindu Law. under which, if 
one build a house on ancestral land with separate funds of his own, the 
other members of the family have only a claim on him for other 
similar land equal to their respective shares.* 31 * Where a co-parcener 
had been in previous possession of a certain piece of land it should be 
allotted to him as a whole if possible. Hut it should not be sub¬ 
divided. *-’ s * It is a well-known principle of equity which must be adopt¬ 
ed in all partition cases, that, when it is inconvenient to divide a pro¬ 
perty it must he left in the possession of the person in occupation, and 
the other persons who cannot conveniently get actual possession 
compensated.* 1 * 


(23) RamJozeaya v. A writ Rain, (1885) (25) Pinto A! once v I heart* a Nath, 23 

P. R. 9 Rev. W. K. 335 ( 34-9 , . kT 

(24) 2 Mac. II. L, 152 followed in (1) Basunta v. Moh Lai, 15 L. \Y. N. 

Vithoba v. Ilariba, B. H. C. R. (A. C.) 555 N, 11 C. 37 ° 

54- 
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1895. Compensation for Improvements.— Where for any cause a 
co-parcener is not able to secure possession of the property which he 
had improved at his own cost, he would be allowed compensation, for 
improvements, according to the general principle thus enunciated: 
“ Where one tenant in common lays out money in nnpi ovoments on the 
estate, although the money so paid does not in strictness, constitute a 
lien on the estate, yet a Court ot equity will not grant a partition 
without first directing an account and a suitable compensation, do 
entitle the tenant in common to an allowance on a partition, in equity, 
for the improvements made on the premises, it does not appear to oe 
necessary for him to show the assent of his co-tenants to such improve¬ 
ments, or a promise on their part; nor is it necessary for him to show 
a previous request to join in the improvements and their refusal.” 1 *’) 

1896. Choice of Property. —It is equally just that each co-parcener 

C1 . should be given the choice to choose his own 

au ** ' share. But this again is an equity and not his 

right.^) Consequently, where parties cannot agree amongst themselves 
as to any item of property, the Court may order the sale instead of 
division of the property in accordance with the provisions of the 
Partition Act>*> 


Meaning of 
provements.” 


1897. ‘‘A tcnant-in-common in possession will be allowed for 
substantial and useful improvements but not for 

m such improvements a* aic meiely ornamental. 
The reason why a tenant in common will be 
allowed for improvements that are iKcessmy and substanii.il impiove- 
ments is because the possession ot one tcnaut-in common is the posses¬ 
sion of that of his co-tenants The Court can pmperly rendei a judg¬ 
ment declaring that partition should be made; and also piovidmg lor 
an account between the parties in respect to. the matters pciiaimng to 
the estate and in respect to the rents and piolits alieady received. 
If there is inequality of value between one poition that 
cannot be divided, and anolhei portion that can Le, the Com¬ 
missioner may make such allotment ot parcels as will produce 
equality by awarding proper compensation in money. ^ it 
has been held in the Punjab that a shaier cannot be allotted a greater 
share on account of his improvements.Bui if he is entitled iu com¬ 
pensation, a larger share may be only a measure of it. 

1898. Compact and Convenient Shares.—it goes without say ing that 

Clause (3) t * le vcr y °hject ot partition is to cnsuic Uie wetter 

enjoyment of the property, which requires that the 
property should be divined into compact unu convcineiii shares. As 
Story says: ‘‘A court ot equity will assign to the paitics respectively 
such parts of the estate as would best accommodate them, anti be ot 
most value to them with reference to their respective situations, in 
relation to the property before the partition, hot, m all cases ut parti¬ 
tion, a Court of equity does not act merely m a ministerial character and 
in obedience to the call of parties, vvliu have a right to the partition; 


(2) Freeman’s Partition, §510. 

(3) Narayan v. C kalian, 15 C. L J. 376, 
following Uurjcndra v. turnenda, n C. 
L J. 189 (196); Leigh v. Diction, 15 Q. 
j}. D. 60; lirickwood v. Young, 2 Bom. 


t> L K. 387. 

(4) S. 2, Act IV of 1893. 

(5) Knapp on Partition, p. 375. 

(6j Amccrchand v. Mayamtgh, (1866) 
P. K. 16. 
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but it founds itself upon its general jurisdiction as a Court of equity, and 
administers its relief cx cquo ct bono according to its own notions of 
general justice and equity between the parties. It will therefore, by 
its decree adjust all the equitable rights of the panics interested in the 
estate; and will if necessary for the purpose, gi\e special instructions 
to the Commissioners, and nominate the Commissioners instead of 
allowing them to be nominated by the parties "<<•> Partition must study 
the general convenience of all co-sharers and the special convenience 
of the sharer who has a special equity to any property. Where there¬ 
fore, on half the land the defendant had constructed a • o.-.tly building 
from the joint funds of the family, the Couit directed Ilia* the land be 
treated as joint family land, but that the price of one-third of half the 
land was made payable to the other co-shares **) Here there was some 
equity apart from individual convenience which is no sufficient answer 
to a claim for partition of land by metes and bounds.*’) Where at the 
time of the partition of a dwelling house the brothers were found to 
have entered into an arrangement under which each was allowed an 
equal use of a single latrine in the house, the arrangement was held 
to amount to a partition which could not be interfered with except by 
reopening the entire partition. It was furthei held that the Partition 
Act did not apply to such a case.* 7 8 9 10 ) 

1899. But of course such improvements should have been made 
Good Faith Essen- in good faith. But “ the only good faith required 
in such improvements is that they should be made 
honestly for the purpose of improving the property and not for 
embarrassing his co-tenants or encumbering their estate, or hindering 
partition.”* 11 ) 

But “ if one joint tenant, or tcnant-in-common, covers the whole of 
the estate with valuable improvements, so that it is impossible for 
his co-tenant to obtain his share of the estate without including a part 
of the improvement so made, the tenant making the improvements 
would not be entitled to compensation therefor, notwithstanding, they 
may have added greatly to the value of the land; because it would he 
the improver’s own folly to extend his own improvements over the 
whole estate, and because it would be unjust to permit a co-tenant at 
his pleasure to charge another co-tenant with improvements he may 
not have desired. In such a case, the improver stands as a mere 
volunteer and cannot without the consent of his co-tenant, lay the 
foundation for charging him with improvements.”* 12 ) 

190<k Transferee Protected.—When a co-parcener has affected to 
C1 transfer any specific item of co-parcenary property 

® u8e ' it is but equitable to the bona fide transferee that 

he should not suffer by any distribution of shares. Consequently, it 


(7) Eq. Juris. (2nd Eng. Ed.), p. 634. 

(8) Narayan v. Chuchan, 15 C. L. J. 
376 ( 379 )- 

(9) Ram Pershad v. Court of Wards, 

21 W. R. 152 (partition of a compound) ; 

Hurlidhar v. Ramnath, 1 Hay 71; Thuboo 

V. Khoob hall, 22 W. R. 294 (partition of 


a dwelling house). 

(10) Jadia v. Baldeo, 17 C. P. L. R. 


45 . 

(n) Freeman’s Partition, §510; cited 
in Milra’s Joint Property and Partition 
(2nd Ed.), 417 - 

(12) lb. \ 
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has been held that where a stranger has acquired any interest in co¬ 
parcenary property, it is but equitable that in the distribution of shares 
such property should, as far as possible, be allotted to the transferor, so 
as to enable his transferee to retain or obtain possession of it.* 13 * But 
this is the transferee’s equity and not his right/ 1 -** The transferee 
is holt''’before partition entitled to insist upon the possession of any 
portion of the undivided property as representing the share of his 
transferor.*" 5 * “When a share in the undivided ancestral estate of a 
Hindu family is mortgaged or sold, cither by the parcener himself or 
by way of execution, the mortgagee or purchaser takes such share 
subject to such prior charges or incumbrances as may affect the family 
estate, or as may affect that particular share. If the mortgage or 
sale be of a special portion only of the family property, it may not 
always be possible consistently with prior existing rights, for the Court, 
making the partition, to give possession of that portion to the mort¬ 
gagee or purchaser. But generally it would be possible to do so, 
either wholly or partially, and therefore, if w.ithout doing injustice 
either to prior incumbrances or co-parceners, such possession can on 
partition, be given, it would be the duty of the Court, making the 
partition to endeavour to give effect to the mortgage or sale, and so 
to marshal the family property amongst the co-parceners as to allot 
that portion of the family estate, or so much thereof as may be just, 
to the mortgagee or purchaser.”* 1 *’* 

This is taken to l>e the settled law governing decrees for partition.* 1 ?* 
Where however the transferee cannot be allotted his transferor’s share, 
he is entitled to take the share that he may have got on the principle 
of substituted security* lN * or obtain compensation from his transferor 
personally.* 15 ** But he cannot iccover mesne profits before the suit.*- 0 * 
1901. Owelty.—Sums directed to be paid for the purpose of cqua- 
c ... li/mg the values of the shares, are in legal langu- 

au ‘ e ' age, called “ owelty.”*-"* It cannot be awarded 

without an express direction of the Court/-- 1 ) which is usually inserted 
in the preliminary decree. 

182. (1) In the absence of a contract to the contrary the 

parties to a partition shall be deemed to con- 
implied covenants tract with each other as follows:— 

on partition. 

(«) That the interest in the property 
which each co-sharer received on partition as his 
share subsists; 


(13) Pandurang v. Bhaskar, 11 B II C 
R. 72 

(14) Narayan v. Gamnaji, 5 Bom. L. 
R. 945 - 

(15) Appovier \ Rama, II M I. A 75 
( 85 . 90 ). 

(16) Udaram v. Ranu, 11 B H. C. R 
76 (82). 

(17) Narayan v. Gamnaji, 5 Bom. L. R. 
< 45 - 

(18) By]noth v Ramoodin, 21 W. R. 
233 P (.’. See this rule discussed in 2 


Gour’s Law of Transfer (5th Ed.), 
§§1199, 1500. 

(19) Byjnalh v. Ramoodccn, 21 W. R. 
-233 P- C ; Blnip Singh v. Cliedda Singh, 
42 A. 59(1; Aiyyayari v. Aiyyagari, 25 M. 
(yQO (718, 719) ; Saiyid Mohammad v. 
Jamad //itram, 6 O. L J. 495, 53 I. C. 
*159; Kijayatullah Mahabir Prasad, I, 
O L J. 175, -24 h C. 2. 

(20) / rimbak v. Pandurang, 44 B. 621. 

(21) O Er Oelte, equality. 

(22) Or. xxvi, R 14 (1), C. P. C. 
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(/;) that there was no fraud or error in the allotment of 
shares. 

(2) Save as above a partition owe made cannot be re¬ 
opened. 

(3) Provided that a party mhcrxi.s. entitled to a relief 
on the ground of fiand, error or delect of 
title, may waive it b> lus acqme- ence. 

Synopsis. 

(1) Implied Covenants on 

Partition (1902). 

(2) Partition Set . I side on 
Ground of fraud (1903). 


Waiver of right. 


(4) brand «r Pmr (1905) 

(5) O', ere Prana .hquiesced in 

119001 

(b) AY -partition or Compensa¬ 
tion v l')07-PJ0S). 


(3) Mutual Covenants of title 
(1904). 

1902. Analogous Law. — \s picvioush observed. a partition may 
be general or partial. Where it is the latter a fresh partition may he 
made of the property left undivided. IJut where it is complete, a 
fresh suit ma> still he necessary to rectify oi amend it h\ making a 
fresh distribution of the property if it was left out of account by mistake, 
inadvertence or fraud, or because it was not then available tor distri¬ 
bution, or conversely where the narties have made division oi property 
which did not belong to the family. It is therefore obvious that not¬ 
withstanding the Hindu maxim “once is partition of the inheritance 
made’’ there may he cases when it has to !>c reopened for correcting 
its inequality or remedying its delects. Mon over, it i. now settled 
that there is a mutual implied covenant of the title in a partition, each 
co-sharer warranting the title of the rest. This covenant is implied 
even if the partition was made bv Court and has been the subject of a 
decree.The relief to which the party aggrieved is entitled must 1 
depend upon other circumstances to he presently considered 
(§§ 1905-1906). And he might Ik* deprived of the relief to which he 
is legally entitled by his latches, waiver or acquiescence 

1903. A partition may also he set aside on the ground of fraud (j,) 
or error, which of course, implies mutual mistake. ( ‘ , ‘ ;, It cannot he set 
aside on the mere ground of inequity or unilateral mistake, or subse¬ 
quent discovery of inequality of shares due to appreciation or latent 
intrinsic value then unknown to the parties. If for example, a valuable 
coal mine is discovered in a parcel of land allotted to a co-sharer on 
partition the other co-sh; rer cannot claim a share in his good luck any 
more than he would have been liable to re-partition if his share had been 
submerged by Hood or destroyed by lire. 

1904. Mutual Covenants of Title.— From the fact that partition 
implies no transfer but merely a change in the 
mode of enjoyment, it follows that each 


Clauie (1) (a). 
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in lieu of his share in the joint property and of his joint enjoyment 
thereof. 

There is generally in cases of partition an implied warranty both as 
to title and soundness, and if either from the defect of title or unsoundness 
as to a part of the property divided, a loss is caused to either party, 
that loss should be borne by the parties equally unless the loss was 
due to the laches of the former or to any act or omission on his part 
done or made after the partition. The loss may be due cither to the 
ignorance of both the parlies to the partition as to the nature of their 
rights in any of the properties which arc the subject of division, or to 
a misunderstanding or fraud by one party or another/ 1 ) 

So where a co-sharer had mortgaged his share before the partition 
in which the incumbered property was allotted to another co-sharer who 
had no notice of the mortgage till lie was obstructed by the mortgagee, 
whereupon he sued the mortgagor for repartition he was held entitled 
to a general repartition which the Court decreed/ 2 ) Such was the 
case of the parties to a partition, who, under a bona fide mistake, included, in 
the division of property, an orchard which did not belong to the family but 
was held in mortgage from a third person who subsequently brought a 
suit for redemption and recovered it from the party to whom it had been 
allotted at the partition. The latter sued for a repartition of the 
family orchard and the Court held him equitably so entitled/^ In 
another case where two co-parccners divided their estate in moieties 
under an equal partition, and some 15 } ears later some one claiming by a 
title paramount ejected one of them from his share, he was held equitably 
entitled to obtain a repartition of the other moiety allotted to the other 
co-parcener, because “ they bad divided under such misapprehension of the 
true state of the case that the Hindu Law, like common equity, would 
correct the error by distribuiing the existing but unknown burden 
evenly where it was placed on one only of the shares. In the case of an 
unknown charge, this would bo at once obvious; in the case of a deduc¬ 
tion in specie, it is not less true.’ <■»> These arc cases of a mutual mistake. 

1905. But when there is a fraudulent suppression of property the 
Cl. (l) (b). Fraud case for repartition or compensation is even clearer, 
or Error. For the sufferer has then not only the legal but 

also the moral claim for compensation. 

And the Court has gone the length of holding such partition a 
nullity so far as regards the minor co-sharer defrauded by the manager. 
“ Once it is established that whether by his own fraud, or by neglect 
amounting to recklessness or wilfulness on the part of the guardian, 
the managing member of a joint Hindu family has robbed the infant 
members of the family, no question of procedure or technical require¬ 
ment can be allowed to stand in the way of the civil Court before which 
the matter is brought, compelling him to disgorge the proceeds of his 


(1) Sheo Singh v. Lakha Singh, 20 O 
C. 79 , 39 I. C. 392 . 

(2) Lakshman v. Gopal, 23 B. 385 (393, 
394 ) following Oonta Dutt v Hunooman, 


2 2 W. R. 453 - 

(3) Maruti v. Rama, 21 B. 333. 

(4) Davloha v. Ravagavda, (1883) B. 

P J 227 
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robbery. ^ The ^ ac *- s the case in which these observations occur 
were these. A stepbrother sued his two minor stepbrothers aged 13 
and 11 for a revenue partition. Their mother an illiterate woman, 
formally acted as their guardian in the suit who objected to the parti¬ 
tion but her objection was ruled out as filed out of time. She un¬ 
successfully appealed against the order and then sued for a declaration 
that the revenue partition was a nullity. The defence was res judicata 
but the Court held that the minor’s defence bid been prejudiced by 
their stepbrother’s fraud in impleading a guardian who a as under his 
thumb and who suppressed the true facts as to partible, property from 
the Court. The partition suit was in effect ex pa'-tc and t;ie Court held 
it to be subject to the rule that fraud vacates all judgments. ( s) But, apart 
from fraud, parties who were minors when their father effected a partition, 
may, upon their attaining majority, sue for re-partition, if they feel 
aggrieved by the shares as actually effected by the father/ 4 5 6 ) Error, 
without fraud is equally sufficient to entitle a party to relief. But as 
already stated such error must be one on the parL of the Court or of 
both parties to the partition. It must be such error as entitled 
a party to equitable relief. In one case the Court had passed a decree 
for partition which was transferred to the Collector for execution. 
The latter effected the partition but overlooked some of the direction? 
of the decree and made unfair allotments of which the party aggrieved 
complained by petition before the filial decree of the civil Court. The 
Court held that it would not allow mistake of one of its ageius in cairying 
out its directions to work permanent injustice and duected the Collector 
to rectify his mistake/ 7 ) 

1906. Where Fraud Acquiesced in.—But there is a limit beyond 
which even fraud and error will not suffice to unravel a partition once 
closed. Such would be the ease where it would act to the prejudice 
of an innocent third party or where a party has acquiesced in the viola¬ 
tion of his right after full knowledge. And in this case lapse of time 
is a strong governing factor/ 8 ) It may deprive a person of his just 
right, or it may alter his remedy to one for a mere money compensa¬ 
tion/ 9 ) 

1907. Re-partition or Compensation.—The question whether a 
party suffering from unequal partition is entitled to a re-distribution of 
the shares or to merely money compensation must depend upon a variety 
of circumstances. If he is alert and no other equity has intervened he 
would no doubt be entitled to the equalization of his share by reallot- 
ment or rectification as the justice of the case may require. In one 
case it was said to be the practice of the Calcutta High Court “ that where 
a propeity has been divided and one of the parties affected by the division 
complains of what has been done, he is not at liberty to ask the Court to 
order the rectification of a small portion of the property so divided. If the 


(4) Raghunandan v Sheo Nandan, 17 
A. L. J 97, 49 I. C. 306 (310). 

(5) Raghunandan v. Sheo Nandan, 17 

A. L. J. 97, 49 I. C. 306, following on the 
effect of fraud on res judicata ; Bijai 

Miser v. Kali Prasad, 39 A. 4C9; Moham¬ 

mad Sadiq v. Lamte Ram, 23 A. 291 F. B. 
See, on this point, S. 44, F.vidence Act, 

(I of 1872 ). 


(6) Bapu v. Shankar, 28 Born. L. R. 

46, 93 I. C. 213. . 

(7) Ramchandra v. Krtshnaji, 40 B. 118 
(125). 

(8) Samangouda v. Bhamtangotiaa, 1 

B. II. C. R. 41; A loro v Gancsh, 10 B. It 

C. R. 444 ( 451 . 4 S 2 ). 

(9) Rango v Chtnto, (1876) B. P. J. 

58 - . . 
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arrangement is not to lie carried out as it stands, it must lie entirely revised, 
that is, the whole of the propeily dnided must he again brought before the 
Court, and there must lie a division de novo of the property in its 
entirety ” (, °) This is ceitainly sldl the i tile*; and based on the reason that 
a partial partition is unfair to the defendant and otherwise impracticable, 
since one cannot al\\a\s divide a part without looking at the whole though 
this might at times lie'possible and acceptable to the defendant* 1 "> in which 
case it is manifest that the Couit will not order a general repartition: In 
a case of this kind the onh principle that can be adopted is that the Court 
should asceitain the relathe value of the lands originally made over by the 
defendant to the entire lands of the dUendants; and that it should assign, 
out of the present sli.ue of the defendants, lands bearing the same relative 
value to the whole that the former lands bore, without prejudice to the 
general partition.In other words, the sulVeier should be compensated 
with the least disturbance o! the completed paitilion .So it has been held 
that the mere proof of fraud or mistake does not entitle the party to reopen 
the whole partition “ except m so far as is necessary to apportion the 
loss which arises out of the new fact ( ’ 3) 

1908. T!. e right is based simph upon this principle that where 

parties an\e at a pailitioii cillui b\ agreement or b\ a decree, which 
after all is <ml\ a nu re solemn and binding form of agreement, there is 
an implied and mutual right of ulemuiU or contnhution m respect of 
any paramount claim b\ a ihird ]ersnn which throws the burden of a 
loss, not contemplated m the partition proceedings, unfairly 
upon one of the parties. Ii tin original decision has been arrived at by a 
common mistake, which, of course, m the case of a decree is adopted by 
the Court making the deciee, the mistake can be set right pro taiiloS '») 
Hut though it is ctrtaml\ the rule it is based on the reason that a partial 
re-partition is unfair to the d« ici.dani If therefore he does not object 
the Coml may rectify Iho pamlion without umavelluig it. 41 But it is 

for the Court to see whetaei tins is possible. The plaintiff must sue for 
a general re-pai tition 

183 . lit a suit for a general partition every member of 
All property placed the :o-paivcnar\ is liable to bring into hotch- 
mto hotchpot. pot a || partible joint property. 

Synopsis. 

(1 ) Joint Property to he /iron,/lit . the noted (1910). 

into Hotchpot (1909), (.?) Ph/ht nj Defendant to a 

(21 Joint Property Improperly Decree (1911). 

1909. Analogous Law.— It is a cardinal rule of partition that all 
parceners must throw all joint piopeiU into the “ hotchpot "O'-) f or the 


(10) Tripool a v Copal Nath. 21 \\ K 
35# (36o, 361). 

(11) lturm/apalli \. Xando/am, 10 I C 
57- 

(12) Ooma Dull v llunooinan, 22 \\ 
It 453 (455); (iane\h /.at \ /labiilal, \f> 
A. 1. J 330 

(13) (riiinwliiltil \. li'ihuial, 1(1 1. J 

339 (344). 


(14) Lai \ Jlabulal, 40 A. 374. 

(■a) Hnriu/apalh v. Nandu/am, 10 I. C. 
57 

(Hi) I* tom 1-V / / oi he pot — hacker, to 

shake ami pat, a pot or dish; a dish of 
■nixed ingredients—thence, in law, a com¬ 
mixture of properly for equality of divi- 
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purpose of equalizing shares <' r -> This does not menu tli.u all property is 
to be individually partitioned All n means is that ii is all to he taken into 
account in measuring the share of each co pan , n If some property 
is in the hands of members not pailics to the suit die Court should implead 
them so that all propci ty mat be hroughi min he hotchpot «'A 

Property which has been the sulnect of . pnviii.s au.mgement or 
partition between the paities is no longer available hn i partition and 
should be left out of account The shines taken In m>i..c m the co¬ 
parceners who separated before tin partition cannot * , taken into 
account Nor is impartible property to he taken into considc at ion 

Only joint properly should he so 1 .ought 

1910. I’.esides joint pn-pertv the manager umv be called upon to 
account for property which he has imnn.peih alien ited So where the 
father had gifted away ‘nine property to one sun out <>t spite tow aids 
the other and with a \iew to pmush and disinherit him, the gift was 
held to he hevniid the competency of the father and the property so 
gifted was held liable t<» partition.f 1 ' 1 ’ I’m gifts which the father or 
the manager is entitled to make to junior members at the time of 
marriage*-"* or other ceremonious occasions though made out of the 
common fund are not liable to be thrown into the hotchpot 

1911. \ partition suit is in the nature of a cross sui- m which it 
is open to the defendants to have their own shares dnided off and given 
to them, and the fact that the partition mi t has been brought hv the 
purchaser cannot alter or annul that right. \ defendant claiming a 
share on partition is, qua that claim, in the position < f a plaintiff and 
could be called on to pay court-fees on the value of his claim.*-'-* 
Where a suit instituted by a member of a joint family for partition is 
dismissed on the ground that all the property had not been brought into 
the hotchpot, and there was no subsequent division of the piuperty bv 
metes and bounds, it was held that the family continued joint and had never 
been divided.* 23 * 

184. (i) Every partition is presumed to be complete both 

Presumption of as’to the parties and the property then liable 

complete partition. to partition! 

( 2 ) Provided that on a partition made between two or more 
branches of a faniih such presumption does 
Limits of the pre- not cx ten<l to the severance of interest of all 

sumption. . . 

the branches thereoi infer sc; ami in a parti- 


(16) Ram l.ochun v Rughoobur, 15 ^ 
R. in; Laljccl v. Raiiooutar, 25 \Y. R 
353; Laksliman v. Ranu handra. 1 B 5 f> 1 1 
Kooncrrav v. Gurrav, 5 H 580 (505) 

(17) Laksliman v. Ranu handra. 1 B. 
561 (570) ; Ilari v. Ganpcl Rav, 7 B 27.2; 
Alt Hossein v. Ali ffossrin. z Agra 96; 
Ghansham v. Saraswati Hai, (1892) B 
P. J. 415; Woman)i v. Atmaram, (1H83) 
B. P. J. 337; Mahbub v Abdul Rahman, 
(1912) P. L. R. 84. 13 I. C 816. 


(18) Praniivandas v /thharam, 39 11 
734; Gnuri Shankar \ Atmaram, 18 1? 
(111. 

(19) Wand Ram \ Vangaht, 31 A. 
350 

(20) Slit'o Gobiiid \ Sham War am, 7 
N W PHt K 75- 

(21) Shiimiirta['['a \ Virapfa, r Bom. 
L R (120 

(22) A 'and Ram \ Alangalsin, 31 A. 
% 3 ) Hasari Lai v. Ram Lai 47 A. 746. 
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tion between co-parceners such presumption does not extend 
to the severance of interest of their descendants. 

Illustrations. 

(a) A and B are two branches of a joint family possessed of property both 
pari.ble and impartible. The partible property lias been the subject of frequent 
partitions, between the two branches, but the impartible property continued to remain 
in possession of the junior branch. There is no presumption that it ceased to be 
joint propcrty.(^) 

( b ) A, B and C form a joint-family. A separates from B and C. On A s 
separation the presumption that B and C continue joint disappears. The fact that 
they continue jomt must be proved. 

(c) A, B and C form a joint-family. They effect a general partition. Such 
a partition raises a presumption that all the three scpaiate from each other, 
but it dors not raise a presumption that all the three separate also from their 
own desccndmts.( J 3 ) 

(d) A, B and C form a joint-family. They effect a general partition, after 
which C is found in sole possession of the family dwelling-house. There is no 
presumption that he holds it for the joint family. 

Synopsis. 


(1) Texts on Complete Parti¬ 

tion (1912). 

(2) Presumption on Partition 

(1913). 

(3) Limits of the Rule (1911) 


(4) When Sons Only Separate 

(1915). 

(5) Where a Property is Kept 

Joint (1916). 


1912. Analogous Law.—This rule is supported by the following 
text: - 

M*nu.— “Once is the pattition of an ir.hciitancc made; once is damsel givett 
in marriage, and once dots a man say: ‘1 give’; these three are, by good men, 
ne once for all and irrevocably ”(-* 4 ) 


It is natural that when persons wish to divide, they should do so once 
for all, and leave no dispute for future settlement. All property imme¬ 
diately available for partition is, therefore, presumed to have been 
made the subject of partition, hut there may still remain property 
which, though partible, is not immediately liable to, or made available 
for partition. Such, for instance, is the share allotted to the mother, (2 *> 
and the property allotted to other relations for maintenance. Pro¬ 
perty subject to an incumbrance may for convenience be left joint, 
and other reasons may operate to prevent the completion of partition 
c.g., some property may he concealed. But such cases are exceptional 
and rare, and law, therefore, presumes the completeness of partition both 
in respect to the parties and property. 

This section enunciates three propositions, the first of which is 
suuuorrea Dotn ov tue text and cases, while the second and third are 
necessary deductions arising theicfrom and are supported by judicial 
authority. They are: (1) That a partition is presumably exhaustive 
both as to the parties and property/ 1 ) (2) That the partition between 


{22) Konammal v. Annadana, 51 M. 
189 {20 4, 205) P. C. 

(23) Jai Narain v. Prag Narain, zg 
C. W. N. 775 P. C, 85 I. C. 2 P. C, 
explaining Hart Baksh v. Babu Lai, 5 
L. 92 P. C.; Bala Bux v. Rukhmaboi, 
30 C. 725 P. C. 

( 24 ) X -47 (Jones’s Tr.). 


(25) Manu, IX-192. 

(1) Vaidyanatha v. Aiyasatny, 32 M. 
191; Anandi Bai v. Subba Bat, 35 B. 293; 
Sundaramma v. Kamakotiah, 26 I. C. 
(M.) 514; Subba v. Alagammal, 31 I. C. 
(M ) 674; Narayan v. Nana, 7 B. H. C. 
R. (A. C.) 153. 
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some co-parceners does not necessarily imply a severance of interest 
of all co-parceners, though it would have that effect if their shares are 
also intended to be .ascertained and defined; ir. >thcr words, there is, 
with the actual partition of some, presumed the intellectual partition 
of the rest/** But, of course, this is only a presumption which is 
capable of rebuttal by proof tint, on separation of some of the 
members, the rest continued to be joint <■»* ( 1) Thiidlv. while this 

would be necessary in a partition between brothers, where, if one or 
more should separate from the rest, the share of each has to be 
ascertained; it is not necessary to ascertain the shares oi a separating 
brother’s descendants since he takes, per s/irpes, that is to say, for 
himself and his sons and grandsons. There can, therefore, be no 
presumption that, on his partition from his brothers, he and his 
descendants become presumably divided/ 4 * As will be seen all the 
three propositions are covered by the authority of decided cases. 

1913. Presumption on Partition.—“ Once is a partition made,” 
says Manu (s) ; consequently, the fact that there has been a partition raises 
certain presumptions, namely that all that was partible had been partitioned 
and all persons who had a share have received their share. But the fact 
that the family had partitioned all partible property raises no presumption 
that the impartible estate had become separate. An impartible estate once 
shown to be joint will be presumed to so continue until the right of sur¬ 
vivorship is given up. It cannot he inferred from the mere fact of separate 
possession and enjoyment, for this is the incident of impartibility. 

It was so held in the case of a Jagir in which the competition lay 
between the mother of the last owner who was a member of the junior 
branch and the senior member of the senior branch who claimed to succeed 
by survivorship. 

It was found that one Lakshmanappa was the 29th Jagirdar. He had 
four sons the second of whom succeeded him by arrangement and the Jagir 
since descended from father to son when the 33rd Jagirdar died issueless 
in 1914, whereupon Atmadana the representative of Lakshmannappa’s 
eldest son took possession of the Tapir which he would not have been 
entitled to do if the descendants of the two branches were joint. It was 
found that the father had surrendered his Jagir to the second son in 1920, 
because his eldest son was of weak intellect, and that although for nearly 
92 years the Jagir had remained in possession of the junior branch between 
whom and the senior branch, and between the members of each branch 
inter se, there had been a pnitition of all partible properties still it did not 


(2) llari Raksh v Babtt Lai 5 L. 9-* 
P. C ; Ranqanatha v at ay anatomy, 31 
M 4X2. explaining Ralabuv v Rukmabai, 
30 C 72 S (736) P C ; Raiaialhnatanii v 
Ami. 10 I. C. (M ) 103; Parbati v. Ataha- 
raii Sitiqli. 6 1 C ( A ) 7qS ; Raniativamy 
v. Afumandy. 20 M. L. J 7°9. 5 I C. 343; 
Nand Kishore v. Bohra 14 I C. (A l 


237; Chose Lai v. Badri Shiah, 2’ t. C 
(O.) 129; Suraj Pal v. Gairai, 1 O L. J. 
698, 26 I. C. 600; Nihal v. Kishore Chand, 
(xgio) P. R. 97. 8 I. C. 999 - _ 

( 3 ) Jolti v. Bamvari Lai, 4 L 350 P. 


C, (1923) P. C. 136, explained in Hari 
Baksh v. Balm Lai, 5 L. 92 P. C.; 
Parsotam v. Jaqamtath. 41 A. 361; Gadtan 
v. Gadiait, 1 M. L. \V. 799, 26 I C. 43; 
BjI Krishna v Raju, (1915) M. W. N. 
17, 27 I C. 736. 

(4) Ifaii Baksh v. Babti Lai, 5 L. 92 
P. C„ (192;) P C. 126 (132. 133). 
explaining Balsi Bu.v v. Rukmabai, 30 C. 
738 P. C.; Balkishen v. Ram Narain, ib., 
738 P. C.; Jatti v. Bamvari Lai, 4 L. 350 
P. C.; (1923) P- C. 136. 

(3) Mann, X-47. 
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suffice to prove partition of the impartible estate for which purpose it was 
necessary to prove “ an intention expressed or implied on behalf of the 
junior members of the faimh to give up their chance of succession to the 
impartible estate." 1 ’' “ To lay down,” their Lordships observed, “that 
members of a joint family could not partition their partible property with¬ 
out losing their rights of mu cession in the impartible estate would impose on 
these families a restriction on the free right to partition which has been so 
fully recognized b> the decisions of this Hoard in recent years.” (4 ' 

1914. Limits of the Rule. —It should however be added that the 
“parties” presumed to have partitioned mean only such persons as 
with reference to the evidence given would necessariK take a share. 
For instance, on proof of partition between two branches a general 
partition between all the lnanchcs nu\ be presumed, but it does not imply 
a separation of the members of each branch inter Even as re¬ 

gards the several branches it is merely a legal presumption capable of 
rebuttal by proof that on separation of some of the members the rest 
continued to remain joint. (,,) I’ut even that presumption is not 
warranted v. the case of a person ami bis own descendants. 


When Sons Only 
Separate. 


1915. It has been seen that Hindu law contemplates a complete 
and exhaustive partition both as to the person 
and the properly. Hut this is not alwajs possible. 
It sometimes happens that onl\ a portion of the 
joint property is divided, or that onh a single member may choose to sepa¬ 
rate from the family. In that case he alone will go tint but the others 
will still continue to remain joint as before. In cither case, the 
presumption ot their jointmss disappears.t s) It docs not necessarily 
dissolve their union (§§ l‘M 2-1913). Nor docs it preclude proof of 
the fact that the partition was partial as to the poisons or the property 
(§ 192), while, on a partition being made, there is the presump¬ 
tion that it is complete there is no presumption as to time, though 
partition is admitted/"' 


(3) Konanimal v Annadana, 51 M if-’y 
(20 4) P. C. 

(4) lb , j>. 205. 

(5) Jai Narain v. Pray A',train, C 

W. N 775 I‘. ( ., 85 I. C 2, llari links/, 
v Baku Lai, 5 L. g2 P C Ranyanatha 
v. Narayatiasami, 31 M. 4X2 explaining 
Balabux v. Ritkhmakai. 30 l 723 (736) 
P. (\; R/ijarathna saint \ .Inii, 10 I 
C (.NT) 103; l\irbali v Militant ti 
Sitif/h, 6 I. 1 . ( \ ) 703; Rawn va ant v 

v. Mumandy, 20 M. I J 700, 5 1 1‘ 343, 
Nand Kishorc v Bohra, 14 f C (A ) 
237 ; Jaymohan Das v Ktotkicar S nigh, 

95 I- t* 133, U026) A 332; (,h»s.- Lai 
v. Badri Simjh. 22 I 1‘. (O ) 129, 
Sura/ Pal \. Gajrai. 1 () L J 698, At 
I. C. 600; Dc v Shcintaih, 2 buck. 450, 
(1927) O. 149; Rayhuttandan v. Mahahtr, 

96 I. C. 448, (1020) Pat. 345; Niital \. 
Kishorc Chand, (iqio) I'. K. 97, 8 I. C. 
999 - 

(6) Jatti v Batman Lai, 4 L. 350 P (', 
( 1923 ) P. C. 136 , explained in Hart Baksh 


\. Babulal, 5 1 .. 92 P. C.; Parsotam v. 
Jagamialfia, 41 \. 361; Gadian v. Gadian, 
J M b. \V 799, 26 I C. 43; Bala 
Krishna %. Ram, (1915) M. W. N. 17, 
27 r C 736. 

(7) fni Narain v. Pray Narain, 29 C. 
W N 775 P C.; 85 I C. 2; llari 
Btiksh v Babulal, 54 C. 92 P C, (1024) 
P C. 126 (132, 133), explaining Bala 
Bits' \ Rttkmabai, 30 C. 725 I*. 0 .; 
B/tlkishcit v. Ram narain, ib, 738 P. ; 
Jatti v. Ramoari Lai, 4 L. 350 P. C. 
(1923) P. C. 136. 

(8) Anandi v. llari, 35 B. 293; Dayadu 
v Sakhubai, 47 B. 773; Beni Prashad v. 
(iitrdcvi. 4 L. 252; contra dissented from 
in the last two cases; Gauri Shankar v. 
/It mar am, 18 B. 61 r held overruled by 
Gir/a Bai v. Sadashiv, 43 C. 1081 P. C. 

(9) Rukhman v. Kirpa. (1913) P. L. 
K 338; 22 I C. 134; Tika v. Mahabir, 19 
O. f. 92, 36 I C. 629; Mendava v. Jaga- 
nath, 17 O. C. 235, 25 I. C. 689, 
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1916. Where on a partition some of the joint property 
Where a Property remains undivided the question whether the co- 
is Kept Joint. owners thereof will still continue to enjoy the 

status of coparceners depends upon their inten¬ 
tion. If the intention was to divide the entire estate, but some 
items of property were nevertheless left whether designedly or 
through inadvertance, its quondam co-parnecers will retain it only as 
co-owners/ 10 ^ unless the partition being partial the residue of the 
estate is kept joint in which case the status of jointness .v-ould enure 
beyond the partial partition and the property so held would on the 
death of any member be subject to survivorship/”) 


185. The following persons are entitled to claim their 


Right of absent 
and disqualified co¬ 
parceners to re-parti¬ 
tion. 


share of the property even after its parti¬ 
tion:— 

(1) A co-parcener who being conceived 
at the date of partition is subsequently born; 


(2) Any other son born after the partition if the father 
had reserved no share for himself; 


(3) Absent co-parcener; 

(4) Disqualified co-parcener on the removal of his dis¬ 
qualification for which he was excluded from partition; 

(5) A son of such disqualified coparcener born after the 
partition. 

Synopsis. 


(1) Texts on the Subject 

(1917). 

(2) Son in the Womb at the 

Date of Partition, but 
Dorn Subsequently (1918- 
1919). 

(3) Son Subsequently Porn 


(1920). 

(4) Absent Co-parcener 

(1921). 

(5) Disqualified Co-parcener 

(1922-1924). 

( 6 ) Son of Disqualified Co¬ 

parcener (1924). 


1917. Analogous Law. —The following texts bear on the subject 
Clause (1). of Clause (1):— 

Yadnavalkyaw— ‘“ When after the sons, etc., have become separated, a son is born 
of a wife of the same class, he becomes a partner of a share or his allotment should 
be made out of the visible estate, corrected by the necessary adjustment of profit 
or loss.’/iO 

Mitakshara (Explaining the last).—"9. A share allotted for one who is born 
after a separation of the brethren, which took place subsequently to the death 
of the father, at a time when the mother’s pregnancy was not manifest is ‘his 
allotment.’ But whenre shall it be taken? The author replies: 'from the visible 


(10) Appower v. Rama Subba Avyau, 
11 M. I. A. 75 (92) : Yerukola v. Yeru- 
kola, 45 M. 648 F. B. 


(11) Phoolbas Knar v. Lata Jogeshar, 
1 C, 226 P. C.; Konammal v. Annadana, 
51 M. 189 (204, 205) P. C. 

(12) Yad., 11-122 (Mandlik), p. 216. 


H. C .-81 
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estate’ received by the brethren, ‘corrected for income and expenditure.’ In¬ 
come is the daily, monthly or annual produce. Liquidation of debts contracted 
by the father, is expenditure out of the amount of property; corrected by allowing 
for both income and expenditure, a share should be taken and allotted to the 
posthumous son. 

“ 10 . The meaning here expressed is this* Including in the several shares the 
income thence aiiscn and substracting the father’s debts, a small part should be 
taken from the remainder of the shares respectively, and an allotment equal to 
their own portion should be thus formed for the posthumous son born aftei 
partition. 

“ 11 . This must be understood to be likewise applicable in the case of a nephew, 
who is born after the separation of the brethren, the pregnancy of the brother’s 
widow, who was yet childless, not having been manifest at the time of the partition 

“12 Hut if she were evidently picgnant. the distribution should be made after 
awaiting her delivery, as Bn'haspati directs • Partition of heritage takes place among 
his b»others having waited until the delivery of such of the women, as are child¬ 
less but pregnant (»3l This text should be interpreted ‘having waited until the 
delivery of the women who are pregnant.'” 

Subodhini (Commenting on Mit. § Q. supra )—“If agriculture or the like have 
been practised bv the brethren with their several shares after sepatation, the gain 
is “income” The pavment of the father’s debts, the support of their own families 
and similar distribti'ions constitute “ expenditure ” Counting the income in the 
shares, and deducting the expcnd :, ure from the allotments as much as may he in each 
instance, an allotment he thus adiusted for a son horn of a pregnancy which exis¬ 
ted at the moment of the father’s decease as well as at the time of the partition 
though not then manifest.” 

1918. The Mitakshara devotes a whole sectionto considera¬ 
tion of the case of a son in the womb and the after-horn son. 
distinguishing their rights and placing the former in the category of 
living persons at the date of partition. 

1919. This solicitude for the unborn son is consistent with the 
general policy of Hindu Taw which counts birth as from the moment 
of conception/ 1 *) So in the Smriti Chandrika it is said: “The vener¬ 
able teachers direct that ownership of wealth is acquired by birth 
alone.” "By birth alone” is meant “by the very formation of the 
foetus in the mother’s womb.”f ,6 > So in the Tagore case^ 1 ?) the Privy 
Council observed: "By a rule now generally adopted in jurisprudence 
this class would include children in embryo who afterwards came into 
separate existence.”* 18 ) So in a Madras case it was held that the rights 
of a son in the womb to ancestral property cannot be defeated by a 
will or a gift* 19 ) This case was however, distinguished in Bombay on 
the ground that it did not involve any question as to the binding 
character of any partition already made/ 20 ) In this it was laid down 
that the right of the afterborn son depends upon whether the father 


(13) The first part of this passage cor¬ 
responds with a text of Vashisth’s Insti¬ 
tutes (XVII- 36 ) ; but the sequel of it is 
not to be fould in that work—Cole., Note 
to Mit. f-VII-12. 

(14) S. VI. 

(15) Sm. Ch., 1-27, 

(16) lb. 


(17) Tagore v. Tagore, 9 B. L. R. 377 
P. C. 

(18) Taaore v. Tagore, 9 B. L. R. 377 
( 397 ) P. C. 

( 19) Minakshi v. Virappa, 8 M. 89. 

(20) Ganpat v. Go pair ao, 1 Bom. L. 
R. » 2 3 (125, 126). 
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had or had not reserved any share for himself. If he had, the after* 
born son can only share with his father but has no claim against his 
divided brothers. Rut if he had reserved no share then he is entitled 
to claim a share from his separate brothers n> t only in the property 
divided, but also in the accumulations made with the help of the divided 
property.* 11 ) 


1920. But of course, the case of the subsequently begotten son is 
Clau«e (21. different to that of the son begotten at the date of 

' partition. The case of the former is directly cover¬ 

ed by the following texts:— 

Manu. —" A son born after a division shall alone take the paternal wealth.”(«> 

BriHaapnti.— “A son born before the partition has no claim on the wealth of his 
parents, nor one begotten after it on that of his brothet .”*.«> 

Mitakskara (Citing the last text).—"The meaning of the text is this. One born 
previously to the distribution of the estate, has no property in the share allotted to 
his father and mother who arc separated from their elder children nor is one born 
of parents separated from their children a proprietor of his brother’s aIlotment.”(* 4 ) 

As regards the after-born son it is settled that he cannot claim any 
share from his separated kinsmen* a s) if his father was allotted a share 
and that his only right is to partition his father's share. But where the 
father has received no share and is unable to provide for him, then he 
is entitled to claim a share from his separated brothers.* 1 ) This view 
is in some measure supported by the dictum of the Privy Council, whe 
said: “In the case of a partition between father and sons it is laid 
down in the books that if a son born after the partition of ancestral 
estate get a share equal to what his brothers had obtained, the other 
brothers must contribute to a share out of their portions. The rule 
is to be found in the Dayabhag, Ch. VII, Ss. 10, 11 and 12, which is 
a Bengal authority, but it refers to Vishnu and Yadnavalkya, autho¬ 
rities on which the Mitakshara is founded. Indeed, the principle of the 
joint family is not less closely insisted on by the Benares school than 
by the Bengal school of law. But their Lordships are not now affirm¬ 
ing the law on this point nor are they deciding or prejudicing any 
question which may arise hereinafter.”* 1 ) 


1921. Absent Co-parcener.—The absence of a co-parcener cannot 
CI , delay partition but it must preserve his share, 

au * e which may be made over to his wife or other 

heir* 3 ); and if partition is by suit, they should be equally made parties 
thereto.< 4) The absent co-parcener cannot be in a worse position than 


(21) Ganpat v. Go pal Rao, 1 Bom. L. 
R. 123 (126), following Chcngamma v. 
Munisami, 20 M. 75. 

(22) Manu, IX-2i6, cited in Mit., 1- 
VI- 4 . 

(23) Brihaspati, cited in Mit., i-VI-4. 

(24) Mit., l-VI- 5 . 

(25) Shivaji Rao v. Vosant Rao, 33 
Bom. 267 (271). 


(1) Ganpat v. Gopal Rao, 23 B. 636; 
Shivaji Rao v. Vosant Rao, 33 B. 267. 
(272) ; Chengama v. Munisami. 20 M. 75. 

(2) Bishenchand v. Asmaida, 6 A. 560 
( 574 , 575 ) P- C. 

(3) Srinath v. Probhotchandra, 11 C 

L. j. 580, 6 I. C. 244. 

( 4 ) lb. 
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a minor or a lunatic whose share cannot be ignored because he is not 
able to claim it for himself. Where a definite share has been allotted 
to the absent co-parcener the latter may reopen the partition on the 
ground of fraud and in his case the fact of inequality would be evidence 
of it. But apart from fraud he can obtain no redress. Where, how¬ 
ever, the absent co-parcener is taken up for dead, his return would 
necessarily reopen the partition to the extent necessary for his share. 

The position of an absent coparcener is like that of minors, idiots 
and other disqualified persons. As Sir Thomas Strange said: “Upon 
the same footing, in this respect, when minors are absentees, residing 
in a foreign country, whose consent, at the time not being obtainable, 
partition may proceed without it, the law enjoining the preservation of 
their respective shares, till the one arrives at majority, and the other 
returns: and this in the case of the latter, to the extent of the seventh 
in descent, the right of parceners remaining at home, being lost by dis¬ 
possession beyond the fourth.” (3) This view was reiterated by a Full 
Bench of the Madras Court who said: “ Again, let the eldest son B 
have gone to a foreign country and let his brothers in his absence make 
a partition of the family wealth; a share is not necessarily set apart for 
him; the time may have elapsed when it may 1 easonably be believed he 
"•ai dead. According to Hindu Law which docs not in other cases ignore 
limitation, he may after seven generations, return and claim to have 
a share or a half share made up to him out of his brother’s allotments.” 

1922. Disqualified Co-parcener.—Where a co parcener is excluded 

Clause (41 from participation in the family partition by 

“ e reason of his disqualification, a question may 

arise whether the subsequent removal of his disqualification entitled 
him to compel his kinsmen to cede to him his legitimate share. His 
right to a share is declared by the following text:— 

Mitakihnra.—" 7 . If the defect be removed by medicaments or other means 
as penance anil atonement at a period subsequent to a partition, the right of parti¬ 
cipation takes effect by analogy to the case of a son born after separation.”(s> 

1923. The analogy of a son born after separation is merely intend¬ 
ed to strengthen the argument. It does not qualify his right. Of 
course, where a disqualified son has already received some share, though 
not proportionate to his right, it will not be possible to reopen the 
partition. Rut, otherwise, a disqualified co-parcener may perhaps be 
more closely compared to an absent co parcener believed to be dead, 
who afterwards turns up to claim his share. 

1924. The right of an after-born son to a share, if necessary, by 
Cl. (S). Son of reopening the whole partition, is subject to Clause 

Disqualified Co-par- 0)' ie > he must be present in gremio matrix at the 

cener. time of the partition. But, when he was not so pre¬ 

sent, his right to a share cannot be defeated if his 


(. 1 ) Str. H. L., ao 6 , 207 . F B 

( 4 ) Krishna v. Sami, 9 M. 64 ( 78 ) < 5 ) Mit. II-X-7; Mayukh, IV- 11 - 2 . 



PARTITION 


965 


St. 185 & 186 .] 


father received no share, whether because he was disqualified,or for any 
other reason. As such, this clause is only a branch of a more general rule 
enunciated in the next section. 

[See the subject further discussed under the uxt section.] 

186. (1) In a partition between the lather and his sons 

an after-born son becomes entitled to his 
Right of after-born s hare on a repartition if he was begotten be- 
80 fore partition, but not otherwise; 

(2) Where, however, in a partition the father had been 
allotted no share for himself, a son after-born, even though not 
then begotten, is entitled to his share out of the property 
already partitioned, if necessary by demanding a re-partition. 

Synopsis. 

(1) Right of After-born Son (3) After-born Son (1927- 

(1925). 1930). 

(2) Posthumous Son (1926). (4) Position of his Heirs (1931). 

1925. Analogous Law.—This section is supported by the undernoted 
cases. 5 (6) The fiction of considering an unborn child was actually born 's 
not limited to Hindu Law, since it is a wider rule which found a place in 
the Civil Law and is a part of the English Law/') 

Manu.— “ A son born after a division shall alone take the paternal wealth.”( 8 ) 

Rrihaapati. —“A son, born before partition, has no claim on the wealth of his 
parents; not one, begotten after it, on that of his brother.”( 9 ) 

Mitakshara. —“ The sons being separated from their father, one, who shall be 
afterwards born of a wife equal in class, shall share the distribution What i.~ 
distributed, is distribution meaning the allotment of the father and the mother; he 
shares that; in other words, he obtains after (the demise of) parents, both their 
portions his mother’s portion, however, only if there be no daughter; for it is 
declared that “Daughters share the residue of the mother’s properl}, after payment 
of her dcbts.”( 10 ) 

1926. Posthumous Son.—The Mitakshara devotes a whole section 
to the rights of a posthumous and an atter-born son. Taking the case of a 
posthumous son first the Mitakshara provides that where the “ brothers 
have made a partition subsequently to their father’s demise, how shall a 
share be allotted to a son, born afterwards?” to which the author replies, 


(5) Krishna v. Sami, g M. 64 (69), 
distinguishing contra in Pareshmani v. 
Dinanaih, 1 B. L. R. (A. C.) 117; Kalidas 
v. Krishan, 2 B. L. R. 102 F. B., on the 
ground that they were presumably cases 
under the Dayabhaga law. 

(6) Cl (1).—Dig. I-5-7; Blasson \ 
Blasson, 2 De. G. J. & S. 665, 46 E. R. 
334, cited in Kusum Kumari v. Dasrathi, 
34 C. L. J. 323, 67 1 . C. 210. 


Cl. (2).— Krisna v. Sami, 9 M. 04 (77, 
78) F. B ; Chengama v. Munisami, 20 M. 

(7) Blasson v. Blasson, 2 De. G. J. & 
S. 665, 46 E. R. 534, cited in Kusum 
Kumari v. Dasrathi, 34 C T.. J. 323. 67 
I. C. 21* 

(8) Manu, !X-2i6 

(0) Brihaspati, cited : n Mit. I-VI-4. 
(10) Mit, I-VI-2, 
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“ His allotment must absolutely be made out of the visible estate ' corrected 
for income and expenditure’. ”<"> These words are explained to mean that 
“ out of the amount of property corrected by allowing for both income and 
expenditure a share should be taken and allotted to the posthumous son. 
In other words, a posthumous son is entitled to a share out of the partitioned 
estate, if necessary, by its repartition. 

The case of an after-born son is next taken up; but here the Mitakshara 
merely provides that if the brothers know that their mother is encicnte, 
they must defer partition until her delivery^); but if they proceed to parti¬ 
tion, the son would take his share as if he were then alive. 

1927. After-born Son.—Under Hindu Law a child is presumed to 
come into existence from the moment of its conception. Consequently, 
where partition is effected while a coparcener was in the womb, on his 
birth he becomes entitled to a share which he may claim by reopening 
the partition/ 1 ^ 

1928. But if the partition was completed before his conception he 
has no right against his separated brothers. So where the father of 
three sons, two of whom were minors, made a partition giving his eldest 
son a third of the estate, retaining the other two-thirds himself on be¬ 
half of his two younger sons by his younger wife and five years after, 
another son was born to him by her, w'ho sued the father and his three 
sons by the senior wife for a general partition claiming a fourth share 
of the entire estate, the Court rejected his claim against the separated 
son adding: “The general rule of Hindu Law, as expounded by the 
Mitakshara, Mayukh and the Smritichandrika is that a soil born after 
partition has no claim on the wealth of his separated brothers, lie 
has a preferential claim on the wealth of his parents. He can have a 
share of it with those brothers who lived in union with the father or 
were reunited with him. The separated brothers have no claim over 
this distributed parental share. A partition is limited to the interests 
of the person demanding it, and has no enforced general operation 
against those who desire to live in union.” 

“The somewhat vague texts of Vishnu and Yadnavalkva which 
direct separated brothers to give a share to an after-born son* apply to 
sons who have no provision made for them and have further been ex¬ 
plained by commentators as applicable only to the case of posthumous 
sons. In the present case there has been no partition between the 
brothers. The father only cut off one of his sons with a separate pro¬ 
vision, and retained the rest of the property in his own charge and 
management for the sons of his younger wife. All branches of the 
family gave effect to this understanding for twelve years. His claim 
can only be made, against respondents Nos. 2 and 3 who lived with their 
father in union and with whom he himself has been all along living as 
a member of a joint family.”!^) 

1929 . This case then establishes the rule that where the father 
separates only some of his sons, remaining joint with the rest of his 


(ii) Mit, I-VI- 8 . 

(1211b;, I-V-I 2 . 

^13) Shivajt v. Vasantrao, 33 B. 267. 


(14) Per Ratiade, 'J., in Ganpat v Gopal 
Kao, 23 B. 636 (643). 
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family, an after-born son must look to this family for his share. He 
cannot make any claim against his separated kinsmen unless his separa¬ 
tion was a fraud on his right. 

1930. The case is again not different even where there has been 
a general partition between the father and his s -ns, provided the father 
takes his legitimate share. The after-born son cannot then enforce a 
re-partition of the whole estate but must take his share from his 
father's allotment. 

1931. Position of his Heirs.—The position of the heirs ot the exclud¬ 
ed person has occasioned some conflict in the judicial decisions of the 
country. For while it is conceded that the position of a ' hild in yrcmio 
matrix is exceptional, the indulgence w hich permits the fiction to treat a child 
in the womb as a child already born cannot be extended to one subsequently 
begotten. In that case if the father was excluded from participation on the 
ground of his disqualification, the estate vesting in the other coparceners 
whether on partition or succession cannot be divested so as to let m the heirs 
of the excluded person, it has been so held both in Calcutta and in Bom¬ 
bay, <20) the only exception being that such a son may reopen a partition, if 
the father, though not disqualified, had reserved no share to himself.* 21 ) J n 
some cases it is suggested that while there can be no divesting in the case 
of obstructed succession, the same rule cannot be applied to where the 
succession is unobstructed or where the estate is taken by survivorship and 
not by inheritance.* 22 ) In such cases the after-born son becomes entitled to 
his share if at a partition the father, whether qualified or not, takes no share 
in which case his after-born son would on the analogy of an absent copar¬ 
cener be entitled to take a share, and may for that purpose demand a re¬ 
partition/ 2 ^ But where the father was excluded for a disqualification 
involving moral turpitude e.y., the murder of his predecessor, it is in accor¬ 
dance with the rule of justice, equity and good conscience that both he and 
his issue and all relations claiming through him should be excluded from 
their share. * 2 *) Apart, however, from such exclusion, there remain the 
cases in which the father’s exclusion was due to no fault of his own in 
which case the two rules of law are in conflict: (i) that an estate once vested 
cannot be divested by an event subsequent thereto; and (.it) that the dis¬ 
qualification being merely personal the right of the son should not be pre¬ 
judiced. On this point the Calcutta* 2 *) and the Madras Courts* 1 ) are at 
variance, the one would exclude the son altogether, while the other would 
hold the son as entitled to a share. In so holding the Madras Full Bench 
distinguished the Bengal case on the ground that it was presumably a Daya- 
bhag case and that the principle that an estate once vested cannot be 
divested is not a rule of Hindu Law, nor indeed, is it one of universal 


(20) Pareshmani v. Dinanath, 1 B. L. 
R. 117; Kali Das v. Krishna Chandra, 2 
B. L. R. 103 F. B.; Bapuji v. Pandurang, 
6 B. 6x6; Ganpat v. Gopal Rao, 23 B. 636; 
Pandewa v. Venkatesh, 32 B. 455; Nar- 
siitha v. Vccrabhadra, 17 M. 287 (292). 

(21) Krishna y. Sami, 9 M. 64 F. B.; 
Chengaina v. Mujisami, 25 M. 75, explain¬ 
ed in Ganpat v. Gopal Rao, 23 B. 6.5X1 
(646). 


(22) Madan Mohan v. Pumshctham, 
58 M. 1105 C111 7 . 1118). 

(23) Krishna v. Sami, 9 M. 64 (77, 78) 
F. B.; Chengama v. Munisami, 20 M. 75. 

(24) Kenchava v. Girimallappa, 48 B. 

Krishna Chandra, 2 

(1) Krishna v. Sami, 9 M. 64 ( 77 . 78 ) 
[•. li. 
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applicability, as witness the divestiture of the estate of all co-widows by an 
adoption by one of them/ 2 3 4 * > This view is justified by the texts which limit 
the exclusion only to the disqualified coparcener but safeguards the rights 
of his issuers) By parity of reasoning the same principle should hold good 
where on demise of the father there has been a division amongst the brothers 
in which case the issue of an excluded coparcener should possess a similar 
right. But it is said that the principle cannot be so extended/*) at any 
rate beyond the posthumous son/®) The son is not bound by the father’s 
release of his share for a nominal consideration: but as soon as he takes 
a share the coparcenary claim is satisfied and another son since born can¬ 
not claim a share out of his brother’s allotment/ 6 ) 

187. (1) A decree for partition may be preliminary or 

r, , final. 

Decree for parti- 

tlo “‘ (2) A preliminary decree must determine 

and declare the shares of the several parties and order the same 
to be partitioned by a Commissioner, or in the case of 
a revenue-paying estate, by the Collector or his Gazetted 
subordinate. 

(3) The final decree must be confirmatory of the distribu¬ 
tion made by the Commissioner or the Collector with such 
variations as the Court may be competent and think fit to 
make. 

Synopsis. 


(1) Decree for Partition (1932). 
y2) Costs of Preliminary Decree 
(1933). 

(3) Effect of the Preliminary 


Decree (1934-1935). 

(4) Mother's Case Exceptional 

(1936). 

(5) Final Decree (1937-1938). 


1932. Analogous Law.—There are ordinarily, but not necessarily/') 
Clause (n. two decrees in a partition suit. The first which 

is the preliminary decree for partition merely 
determines and declares the shares of the respective claimants and 
directs their partition by a Commissioner to be appointed as provided 
in Or. XXVI, R. 13, or if the property is assessed to revenue, by the 
Collector or his Gazetted subordinate as provided in S. 54 and Or. XX, 
R. 18 of the Code of Civil Procedure. W 

The procedure of the Commissioner must be that prescribed by Or. 
XXVI, Rr. 14-18 of the same Code. 


(2) Krishna v. Sami, 9 M. 64 (79) F. 
B., citing Rakmabai c. Radhabai. 1 M. 60 
P. C. 

(3) Yadnavalkya, Ss. 140-142 (Mand- 
lik’s Tr.) 223, cited in Krishna v. Sami, 
9 M. 64 ( 74 ) K B. 

(4) Shivaji Rao v. Vasant Rao, 33 B. 

267 (272). 


( 5 ) Ganpat v. Gopal Rao, 23 B. 636; 
Shivaji Rao v. Vasant Rao, 33 B. 267 
(272). 

(6) Shivaji Rao v. Vasant Rao, 33 B. 
26 7. 

( 7 ) Sultan Singh v. Bahadur Singh, 
(1912) P. L. R. 246, 17 I. C. 390. 

(8) Chidambaram v. Goun Nachiar, 2 
M. 83 P. C. 
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It has been held that partition through the Collector is unnecessary 
where no separate allotment of revenue is asked ford 8 ) 

When the partition has to lie made by the Collector, the civil Court 
has no jurisdiction to examine his work/’) 

1933. Ordinarily the parties are to bear their own costs up to the 

Cogtf stage of the preliminary de. ree,* 10 ) unless the de¬ 

fendant has disputed the plaintiff's right to parti¬ 
tion in which case he will be saddled with the cost of his unfounded 
opposition.* 1 ') 

1934. Effect of the Preliminary Decree.—A decree for partition is 
a joint declaration of the rights of persons interested in the property 
sought to be partitioned, and is, if properh drawn up, in favour of each 
shareholder or set of shareholders having a distinct shared 1 *) 

1935. It is a delinite act effecting a severance of the joint family 

ClauM (21 an< ^ t * lc d* vl d Cf 1 status is not effected by the insti- 

a * '■ tution of an appeal against it.*'*) Subsequent 

births and deaths cannot deprive any of the parties or their representa¬ 
tives of the shares allotted to them by such decree. Such a decree like 
other decrees, if right at the time it was passed, cannot be varied by 
reason of events subsequently happening.<*4) Hence where after the 
preliminary decree, one of the parties died, his share was held to go 
to his widow and did not enlarge the shares of his other quondam co- 
parcenersd's) Indeed, it would seem that this would be the effect even 
of the filing of a partition suit which has been held to effect a severance* 16 ) 
(§§ 1707-1708). 

There is, of course nothing illegal in the co-parceners agreeing that 
on their death their right should devolve by survivorship, in which case 
the agreement would be given effect tod 1 ?) 

But this can only be till a partition is finally closed. After it is once 
complete no party can continue co-parccnership by agreement. As the 
Privy Council observed: “ A separation between members of a joint 


(8) Jogodishuri v. Kailash Chandra, 24 
C. 725. 

(9) Dev Gopal v. Vasudcv, 12 B. 371; 
Shrinivashabmant v. Gurunath, 15 B. 527. 

(10) Shatna Soonduree v. Jardme Skin¬ 
ner, 12 W. R. 160; Dildar Khan v. Bho- 
mwi, 5 C. L. J. 642; Satya Kumar v. 
Saiya Kirpal, 10 C. L. J. 503, 39 C. 247. 

(11) Porter v. Lopes, 7 Ch. D. 358 
(367) ; followed in Satya Kumar v. Satya 
Kirpal, 10 C. L. J. 503, 31 I. C. 247. 

(12) Khooshcd v. Nubee Fetinta, 3 C. 
5 Si. 

(13) Thandayuthapani v. Raghunatha, 
35 M. 239. 

(14) Subharaya v. Manika, 19 M. 345; 
Thandayuthapani v. Raghunatha, 35 M. 
239; Sheo Dyal v. Lalta Prasad, 230 C. 


184, 58 I. C. 608; contra in Sangili v. 
Mookan, 16 M. 350 (353) ; Sakharam v. 
I lari, 6 B. 113, which is, in view of the 
Privy Council ruling, no longer law (see 
8 1521). 

(15) Rustam v. Dinkar, 55 I. C. (N.) 
38; Mamma v. Mamma, 2 M. L. W. 325, 
28 I. C. 543; Sigu v. Segu, (1911) M. W. 
N. 467, 12 I. C. 704. 

(16) Suraj Narain v. Iqbal Narain, 35 
A. 80 P. C.; Kaval Nain v. Budh Singh, 
39 A. 496 (499) P. C.; Girja Bai v. Sada 
Shiv, 43 C. 1031 (1045) P. C.; Ramdin 
v. Bisheshar, 30 L. J. 508, 37 1 . C. in; 
Syed Kasam v. Joraivar Singh, 31 M. L. 
J. 46 P. C. 

(17) Muthu v. Ponnusawmy, 29 M. I- 
J. 214, 29 I. C. 549. 
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Hindu family followed by a partition between them of the ancestral 
property which would not put an end to their co-parcenary rights in 
the property is unknown to the law.”< ,8) 

1936. Mother’s Case Exceptional.—The rule that the institution of 
the suit effects a severance does not apply to the mother who is entitled 
to a share only on completion of the partition, which has been construed 
to mean when the decree is made final. So where one B died leaving him 
surviving his widow Y, a son K, and a grandson A, who sued R for 
partition and possession joining Y as a co-defendant and the Court 
passed a decree declaring each A and Y as entitled to one-third share 
in the estate. Hcfore any final decree could be passed however, Y died 
and the question arising whether her share would enlarge A’s share or 
go to her own legal representatives, the Court held that as Y had died 
before the final decree, her inchoate right to allotment of a share on 
partition in lieu of maintenance never ripened into a tangible right and 
that therefore, her death had the cllect of merely extinguishing her 
right, and enlarging the shares of the plaintiff and the other co- 
parcener.* 1 ®) 

1937. Final Decree.—The final decree must be passed as provided 

Cluate (3t i* 1 Or. XXVI, R. 14 (3) of the Code of Civil 

ua,e Procedure. 

The final decree is noi a decree in execution of the preliminary 
decree but, is a decree in the suit, which continues, till the final decree 
is made, which it is the duty of the Court to make without any formal 
application by the parties. < 20 > 

1938. Where revenue-paying estates are subject to partition by 
revenue officers, a partition so made is equally conclusive as betweeen 
the parties and their representatives. Such partition against the 
father binds his sons/ 3 *) 


(18) Ekradeshwar v. Janesltwari, 42 C. 
S82 ( 599 ) P. C. 

(19) Raoji v. Anant, 42 B. 535. 


(20) DiK'arka Nath v. Barinda, 22 C.. 
425 ( 433 ). 

416 P. C. 

(21) (utiadhar v. Hart Singh, 47 A. 



CHAPTER XIV 


Rf.-Union. 


188. (1) A person may re-unite after partition with his 

R father, brother or paternal uncle. 

(2) Provided that, of person^ subject to 
the Mithila school, any late co-parceners may re unite. 

Synopsis. 

(1) Texts on Re-union (1939). < 3) Proof of Re-umon (1943). 

(2) Who May Re-unite (1940- (4) Minor Incompetent to Re- 

1942). unite (1944). 

1939. Analogous Law.—The law of re-union is founded on the text 
of Brihaspati/") and is explained in the following texts:— 

M«nu.— “ 210 . If brothers once divided and living again together as parceners, 
make a second partition, the shares must m that case be equal; and the first-born 
shall have no right of deduction. 

“211. Should the eldest or youngest of several brothers be deprived of his 
share by a civil death, or his entrance into the fourth order, or should any one of 
them die, Ins vested interest in a <-harc shall not wholly be lost 

“ 212 . Bat, it he have neither son, nor wife, nor daughter, nor father, nor 
mother, his utenne brotheis and sisters, and such brothers as were re-unitcd after 
a separation, shall assemble and divide his share equally 

Yadnavalkya.—“Effects which had been divided and which are again mixed 
together arc termed re-united. He to whom such appertain is a re-united 
parccncr.’’( 2 4 ) 

Mitakshara.—“ l Effects which had been divided and which are again mixed 
together are termed re-umted. He to whom such appertain is a rc-united parcener. 

" 3 . That cannot take place with any pci son indifferently but with a father, 
a brother or a paternal uncle, as Brihaspati declares: ‘ He who being once separated 
dwells again through affection with his father, brother or paternal uncle is termed 
re-united.' "(as) 


Vivad Chintamani. —“ The first principle of re-union is common consent of both 
the parties, and it may be either with the co-heirs or with a stranger after the 
partition of wealth."^ 


(22) Vishvanath v. Krishnaji, 3 B. H 
C. R. (A. C.) 69 ( 75 )- 

(23) Manu, IX-210-212. 

(24) Yad., II-9 

(25) Mit., 1-IX-2, 3, cited and followed 


in Balabux v. Rukhmabai, 30 C. 725 ( 734 ) 
P. C.; Jatti v. Bamvari Lai, 4 L. 350 P. 
C. 

(l) Vachaspati Misra’s Vivad Chinta¬ 
mani (Tagore’s Tr.), 30. 



972 


THE HINDU CODE 


[S. 188. 


MayukhO) (After citing the Mitakshara and Brihaspali).—" Union may take 
place even with a vviie, a paternal gr.uidfathec, a brother’s grandson, and the rest, 
according to the rule that the subject and the predicate should inhere in the same 
object observable in the text: ‘He who having been separated again dwells to¬ 
gether is re-united.'”D) 

Dayabhag ( After quoting Brihaspati) — “ A special association among persons 
other than the relations here enumerated, is not to be acknowledged as a re-union 
of parceners; lor the enumeration would be unmeaning.”( 4 ) 

Dayakrain Sangrah. —“ l ! . Therefore, where a person has once become disuni¬ 
ted from his father and the rest, afterwards, the former partition is annulled by 
mutual consent ol the separated parties, and in consequence of an agreement being 
concluded to the following ellecl, ‘the wealth which is thine is mine—that which 
is mine is thine,’ they lesolse on dwelling in the same abode. This is considered 
re-union. 

“4 Here since the tathei and the others are particularly specified re-union 
takes place with those who are alone described, and not with nephew and the rest, 
who are not named. Otheiwise the specific mention of father and the others would 
be unmeaning. Such is the opinion according to the Dayabhag. 

“5 The followers of the Mithila school are of opinion that the use of the 
term father and the rest is illustrative and that re-union takes place when those 
whose right to a share of the common property is established by their birth rc- 
associate after having once separated Consequently, that re-union can occur with 
nephews and the rest."(s) 

1940. It will be thus seen that both under the Mitakshara and the 
Dayabhag or the Bengal school of law, re-union is only possible with the 
father, brother or uncle/ 0) It is not possible even between first cousins/ 7 ) 
But there may be re-union between brothers whether of the whole blood or 
of the half blood. The only exception is the Mithila school which allows 
reunion between any co-parceners. 

1941. Who May Re-unite?—As regards the Mayukh, since it yields 
to the Mitakshara it cannot sanction a departure at variance with the 
latter. The texts before cited contemplate a limited and an unlimited 
re-union. In the first case re-union is only possible with the father, 
brother or paternal uncle, in the latter case all co-parceners who divided 
could re-unite. The latter view has been abandoned everywhere outside 
the Mithila country where such unlimited re-union is still conceivable. 

1942. Even as regards the former there can be no rc-union, unless 
there had been a previous union ami separation/ 8 ) If therefore the 
father and son were separate from the rest of the family re-union is not 
possible with them and the family/**) It is not necessary that the separa¬ 
tion should be by a formal partition nor need the re union be in a formal 
manner What is however necessary is, that there must be an intention 
to re-unite/ 1 * 5 ) Re-union cannot be presumed from the fact that the rela¬ 


te) Sanskrit, put togcthei, reunited .35 C. 721 (723); Jatti v. Banwari Lai, 4 

(hence the term Sanskrit, put together). L. 350 P. C.’ 

(3) Mayukh, IV-9-1. (g) Akshay v. Hart Das, 35 C. 721 

(4) Dayabhag, XII-4. (723). 

(5) Ch. V, 3-5. (10) Prankishen v. Mothooramohun, 11 

(6) Basanta v. Jogtndra, 33 C. 371. M. I. A. 403 (406) ; Lakshmi Bai v. 

( 7 ) lb. Ganpat, 4 B. H. C. R. 150 (166), O. A. 

(8) Balabux v. Rukhmabai, 30 C. 725 5 B. H. C. R. (O. C.) 128. 

P. C., explained in Akshay v. Hart Das, 
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tions had postponed an apportionment of lands in severalty from motives 
of convenience. In order to constitute re-union four things are essential: 
( 1 ) a previous state of union; (2) re union, by those who have made 
a partition; (3) an intention to re-unite; and (4) the requisite relation¬ 
ship. Where, therefore, the sons take under their father’s bequest, the 
sons cannot re-unite because the first two conditions in their case are 
wanting/") Again, since re-union must be made, by the very persons 
who made the partition, it follows that their descendants cannot re-unite/") 
They may of course re-unite in fact, but Ihcir re-union will not be a re¬ 
union in law reconstituting a co-parccnary with a right of sui vivorahip. 

1943. The question whether there has been a re-union is thus a 
question of fact/'s) but a fact which depends upon the proof of the inten¬ 
tion to constitute re-union The mere fact that two relations continue to 
live jointly after a partition is merely evidence which may establish re¬ 
union, but it has not necessarily that result/' 4 ) For instance, where after 
partition in distinct shares amongst brothers, some of whom were minors, 
the minor brothers continued to live jointly with one of the adult brothers, 
that fact would not constitute a re-union since the minors were incapable 
of exercising any volition in favour of a re-union/ ,s ) Even if the minors 
had been adults the mere fact of commensality would not prove re-union. 
For instance, where after a partition three brothers agreed that their 
separate shares should be kept joint and that the eldest should manage 
the same, the true effect of the agreement was held not to leave the family 
as a joint family but to render the eldest brother accountable for receipts 
and expenditure on the footing of ordinary agency and not of joint family 
management/' 6 ) What was wanting in this case, it may be asked, to 
constitute a re-union? Only this, that the brothers did not amalgamate 
their shares, but merely kept them joint. Tn other words they agreed to 
be partners but not co-parceners. In order to constitute a re-union after 
partition, there should be a junction of estate and a re-union of property: 
"The property which is mine is thine, and that which is thine is mine."^) 

1944. While the minority of a co-parcener is no obstacle to a 

N t valid partition, it is an obstacle to a subsequent re- 
Re-unite. ** ° union, since in order to constitute a re-union there 

must be an agreement which the minor cannot enter 
into nor can any one on his behalf. As the Privy Council remarked of a 
re-union pleaded with a minor: " It is difficult also to see how an agree¬ 

ment for that purpose could have been made by or on behalf of the 


(11) Lakshmibai v. Ganpat, 4 B. H. C. 
R. 150 (166). 

(12) Vishvanath v. Krishnaji, 3 B. H. 
C. R. 69. 

(13) Raghubir Singh v. Moti Kutnvar, 
35 A. 41 (47) P. C.; Balabux v. Rukhma- 
bai, 30 C. 725 (736) P. C. It is a matter 
of law; Narain v. Mahanga, 59 I. C. 706. 

(14) Kuta v. Kuta, 2 M. H. C. R. 235 
(237) ; Ram Huree v. Vrihee Ram, 15 W. 
R. 442. 


(15) Kuta v. Kuta, 2 M. H. C. R. 235: 
Gopal v. Kenaram, 7 W. R. 35; Rust 
Mendli v. Sundar, 37 C. 703 (707). 

(16) Satrucherlo v. Satrucherla, 22 M. 
470 P. C. 

(17) Dayabhag. XI-1-30, cited in Gopal 
v Kenaram, 7 W. R. 35 ; Prankishen v. 
Molhoaramohun. 10 M. I. A. 403 (406); 
Ram Huree v. Trihee Ram, 15 W. R. 442; 
Jatti v Banwari Lai, 4 L. 350 P. C. 
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appellant during his minority.”* 18 * Re-union is brought about through 
" affection ” and it is not to the minor’s benefit that his share should be 
placed in jeopardy in an affectionate compact. 


189. (1) Subject to the following modifications, a 

re-united family is, for the purpose of suc- 

Succe**ionamongst cession, treated as a joint family. 

re-united relation*. 

(2) In a re-union between brothers of 
the whole blood and those of half blood the former succeed to 
each other in preference to the latter. 

(3) Where brothers of the whole blood remain separate, 
and only those of the half blood re-unite, brothers of the 
whole blood and those of the half blood and their descendants 
inherit together. 

(4) Where only some brothers of the half blood re-unite, 
those not re-united do not inherit. 

Synopsis. 

(1) Texts on Succession among (3) Competition between Divid- 

Re-united Co-parceners ed Full Brother and Re- 

(1945). united Half-brother 

(2) Effect of Re-union (1946). (1947). 

1945. Analogous Law.—In strict logic a re-united family should 
be on the same footing as one which never separated. But that it is not 
so is proved by the fol’owing texts:— 

Manu. —"If rc-unitcd cn-parccneis make a fresh partition, the shares must be 
equal The right of the law of primogeniture does not then appIy/’Oo) 

Yadnavalkya- — “ 138. A re-united brother shall keep the share of his re-united 
co-heir who is deceased; or shall deliver it to a son subsequently born. But an 
uterine or whole brother shall thus retain or deliver the allotment of his uterine 
relation. 

" 139 . A half-brother being again associated may take the succession, not a 
half-brother though not re-united; hut one united by blood though not by co- 
parcenarv may obtain the property and not exclusively to the son of a different 
mothcr.”(-*°) 

Mitakfthara. — " 6 The allotment of a re-united brother of the whole blood, who 
is deceased, shall be delivered bv the surviving rc-unitcd brothers of the whole blood 
to a son born subsequently. But on the failure of such issue lie shall retain it. 
Thus if there be brothers of the whole blood, an uterine or whole brother being 
a re-united parcener, not a half-brother who is so, takes the estate of the rc-unitcd 
uterine brother. This is an exception to what has been said before.”<*i> 


( 18 ) Balabax v. Rukhmabai, 30 C. 725 ( 19 ) Manu, IX-210. 

( 924 , 735 ) P- C.; Jatti v. Banwari Lai, 4 (20) Yad. II-138, 139. 

L. 3So P. C. Rust Mendli v. Sunder (21) 7 c. by Yad. II-39. See supra, 
Mendli, 6 I. C. 441. Mit., II-IX-i, 6, 
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Dayabhag. —" 39 . If there he competition between claimants of equal degree 
whether brothers of the whole blood or brothers of the half-blood, or sons of such 
brothers, or uncles, or the like, the rc-uniled parcener shall take the heritage, for 
the text .loos not specify the particular relation and all -hese relations were pre¬ 
mised in the preceding text and a question arises regarding *11 of them ; *herefoic the 
text must be considered as not relating expressly to brothers "(a*) 

1946. Succession in Re-united Families.—Re-united members and 
their issue arc co-parceners in a re-united family/ 2 ** and however remote, 
succeed to the property of one another by survivorship/ 2 ^ This mode 
succession is not confined to members who actually re-united, since the 
son of a re-united member bom after the rc-union becomes re-united and 
takes by survivorship/ 2 ** Tn other words, on a re-union taking place, not 
only the parties re-uniting but their descendants and representatives how¬ 
ever remote, will remain ioint and succeed to one another on that footing of 
jointness until a fresh partition takes place, exacth in the same manner, as in 
the ordinary case of a joint family the members remain joint until parti¬ 
tion/ 1 * when the shares of the re-united members are the same as they would 
be at the original partition irrespective of the amount of capital contributed 
by each co-parcener, and even notwithstanding that the portions brought in 
on re-union were unequal/** And in a competition for the succession to the 
estate of a deceased relative among those who stand in an equal degree 
of relationship to him, those descended from a re-united parcener are to 
be preferred to those who arc descended from an unassociated parcener/** 
In such cases re-union is a ground for preference/ 4 * Tn other words, a 
re-united co-parcener takes the heritage in preference to and in utter ex¬ 
clusion of the separated claimant, but of an equal degree, whether brothers 
of the whole or half-blood or sons of such brothers or uncles/** 

1947. Rut in a competition between uterine and non-utcrine 
brothers another idea influences the decision, namely, the superior efficacy 
of the funeral obligations offered hv the uterine brother That furnishes 
a ground of preference in his favour If the re-united parcener is a 
brother of the whole blood both cases of succession concur They conflict 
where there is a competition between a rc-united brother of the half-blood 
and a separated brother of the whole blood The rule of equal division is 
the outcome of the desire to give effect to both principles 


(22) Davabhag, XI-VT-30. There is a 
long disquisition in Davabhag on the 
rights of re-united kinsmen. See XT, Sec 


I-1-20-30 

(23) Krisfrava v. Venkataramayva, ig 
M. L. J. 723. ' 

(24! Samudrala v Samudrala 33 M 
163, distineuishing Ramasami v. Vrnkata- 
sami. 16 M. 440, following Prankishrn v 
Mothooramohun, 17 C 33 (3**; Sada- 
nanda v. Baikuntha, 2 Pat. L. T 259, 63 
I. C. 833. 

(25) Samudrala v. Samudrala, 33 M. 
165. 

(1) Mit. TT-TX; ? Me. H. L. 172. 173; 
Mayukh, IV-IX; Davabhag, XI-vi-39; 
Davakramasangrah, V-8; Viv. Oh., p. 304; 
2 Dig. 561, 562; Tarachattd v. Pudum, 5 


\V. R 249 (250) ; Abbaicharan v Mangal, 
10 0 . 634; Amritrav v. Abaji, (1878) B. 
P J. 293- 

(2) (1869) Bom. R. A. 96 of 1869, 
decided on 4th Tulv 1871; Amrit Rao v. 
Abaii. (1878) B. P. T. 293; Krislnayya 
v. Guravavva, 41 M. L J. 503. 

(3* Jadub v. Bcnodbchary, 1 Hyde, 
2it; Kcsahram v. Nandkishor, 3 B. L. R. 
(A. C.) 7; Abbaicharan v. Mangal, 19 
0. 634 (637). 

(4) Ramasami v. Venkatesum, 16 M. 
440 

( 5 ) Prankishen v. Mothoara. to M. T. 
A. .103 (406) ; Ratnbari v. Trihiram, 7 B. 
T„ R. 336, 15 W. R. 412: Abhaichurn v. 
Mangal, 10 C. 634; Sadananda v. Bai- 
kuntho, 2 Pat. L. J. 299, 63 I. C. 833. 
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In a case the adopted son of a re-united half-brother was held to 
succeed equally with two unassociated full brothers. (6 > 

Burden of proving 190. He who relies upon re-union must 

re-union. prove it. 

1948. Analogous Law.—It has already been stated that re-unions 
are nowadays rare, though not obsolete, (7 > since the causes which lead to 
partition are not easy to eliminate nor is the state of independence born 
of partition easily forsaken. As the crux of partition is the intention, so 
is that of re-union. (8 ) After a partition is once completed the presumption 
in favour of jointness vanishes/ 6 7 8 9 ) Consequently, he who relies upon a 
re-union must prove it like any other fact/ 10 ) It is said that after parti¬ 
tion there is a presumption against a re-union/ 1 *) At any rate, there is 
no presumption that when some separate the rest remain united, and in the 
absence of a presumption either way, the fact of jointness must be clearly 
proved/ 12 ) 


( 6 ) Mayukh, IV-IX- 13 ; Ramasami v. 
Venkatesan, 16 M. 440 . 

( 7 ) Sir F. Mac, Considerations on H. 
L., 107 ; Tarachand v. Pudum, 5 W. R. 
249 ; in Gopal v. Kenaram, 7 W. R 35 
(re-union was proved). 

( 8 ) Ramhari v. Trihiram, 7 B. L. R. 
336 ; Rust Mendli v. Sundar, 37 C. 703 ; 
Parbhu v. Jwala, 2 A. L. J. 467 . 

( 9 ) Anandibai v. Hari, 35 B. 293 . 

( 10 ) Gopal v. Kenaram, 7 W. R. 35 ; 


Balabux v. Rukhmabai, 30 C. 725 ( 736 ) 
P. C.; Rust Mendli v. Sundar Mendli, 6 
I. C. (C.) 441 ; Parbati v. Maharai Singh, 
6 I C. (A.) 795- 

( 11 ) Amam Singai v. Chaitulal, ( 1879 ) 
C. P. S. C„ Pt. VIII, No. 12 . 

( 12 ) Balakrishen v. Ramnarain, 30 C. 
738 P. C.; Balabux v. Rukhmabai, 30 C. 
725 P. C; Jatti v. Banwari Lai, 4 L. 350 
P. C. Parbati v. Maharaj Singh, 6 I. C. 
(A.) 795. 



CHAPTER XV 


l'I PARTIBLE KSTATK? 


1949. Topical Introduction. —The law relating to impartible estates 
has been casually referred to in the preceding discussion whenever it be¬ 
came necessary to contrast and compare it with other species of property 
and rights. The subject, hu.vevvr. forms an important branch of Hindu 
Law and merits separate treatment. 

Impartible estates may owe their ought to any of die five causes 
enumerated in Section 19 . 1 . 


Hindu text books are silent on the subject of impartible estates, 
though they contain faint traces of th.it right out of which has been evolved 
the present law on the subject Manu alludes to such a right in the follow'- 
ing texts: - - 

Manu. 106 By the* eldest. at the moment of his Inrtli. the father, ha\ing 
begot ten a son, discharges his dcht to his own progenitors, the eldest s,,n, therefore, 
ought before partition, to manage the whole patrimony 

“tip. Let them never divide the value of a single goat or sheep, or a single 
l east with uncloven hoofs; a single gi at oi sheep remaining after an equal dis¬ 
tribution, belongs to the first horn. 

“125 As between sons, horn of wives equal in their class and without anj 
other distinction, there can he no scnioiity,, in right of the mother, hut the seniority 
ordained hj the law, is according to ihe birth "(Ml 

1950s (Quoting the hist text the Privy Council said: “Now when 
it is said, that the single goat or sheep is to belong to one son, it is 
apparently for the same reason that a zeinindari so descends, vie ., that the 
subject is in its nature impartible, and therefore, the rule that is laid 
down with reference to one impartible subject, vis , that it belongs to the 
first-horn, appears by reasonable and just implication, to be the rule 
applicable to all such subjects. And which of several sons is to be deemed 
to be the first-born is declared by Manu in his S. 125 above cited There 
can be no seniority in right of the mother, hut the seniority ordained by r law 
is according to birth.” (l4 ' 


1951. Impartible estates in their inception owe their existence to 
royal grants made for reasons which might have been political, military, 
religious or personal. Political grants were made from state policy to 
allies, servants and dependents for support and service. Military grants 
were made to vassal chiefs on condition of military' service. Religious 
endowments were prompted by piety r . They form an important branch of 
Hindu Law and form the subject of a separate chapter. Personal grants 
were service grants made to friends, servants and dependents, their dura¬ 
tion depending on their nature and terms. Latterly such grants have been 
made, confirmed or continued by the Indian Government, while grants are, 
however, subject to the provisions of the Crown Grants Act/ ,s) the pro- 


03 ) Manu, IX-to 6, r 19, 125. 

(14) Ramalakshmi v. Shivanatha, 14 M. 


r A 570 ( 593 ) 

(15) Act XV of 1895 


H. C .-62 
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visions of which supersede those of Hindu Law. if in conflict. This act 
has been the subject of discussion in the author’s other work to which 
reference is invited in case of necessity/'') 

191. Ait estate is impartible it* it is incapable of division 
into two or more parts so as to confer upon 
def!£ecL t,b,e e8tate the holders thereof rights equal to those pos¬ 
sessed by the holder of the undivided whole. 

Synopsis. 

(1) Impartible Estate Defined Law (1953). 

(19521. (31 Properties Allotted by State 

(21 Impartiality is Personal is Impartible (19541. 

1952. Analogous Law.—Tn popular parlance an impartible estate 
is one of which there can be no partition This term has been defined 
before with reference to Hindu Law (S. 1031. Hut an impartible estate 
may be owned by a Mahomedan or other Non-Hindu, and since its in¬ 
cidents arc identical the subject is not exclusively one of Hindu Law. 

Ii will be observed that the essence of impartibility comprises in its 
incapacity for sub-division. This docs not mean that the estate may not 
be split up into parts creating several independent estates Hut what it 
means is that on any division no two pait holders can possess co-ordinate 
rights with those possessed by the original owner who remains its overlord 
It thence follows that the latter may cane out by making perpetual grants of 
other estates which may themselves be impartible Rut they neverthe¬ 
less remain subordinate to the parent estate the holder of which may 
possess only the shadow\ right of escheat/" 0 but it is a right which singles 
it out as an estate of which the others are subordinate offshoots. In course 
of time these latter may leceive an independent legal recognition and 
they then become independent impartible estates whose connection with 
the parent stock is but a memory This process of gradual disruption is 
accelerated by the claims o'" junior members to whom maintenance grants 
have to be made 

That the holder of an impirtihle estate can make such perpetual grants 
out of his estate..if it is not inalienable, is now settled/' 7 ) 

1953. It has been said that impartibility is an incident attached not 
to the property of a family but to the law governing that particular 
family/'*) that is to say. it is a personal and not a territorial law. Rut 
impartibility is ordinarily the <|uaht\ of an estate and it is with reference 
only to an estate that the uistmn defines its tenure, though the rule of 
primogeniture may become established as Kulachar or a family custom, 
as it was I omul to be the rule in the case of properties of the Darbhanga 


(14) 1 Goiir’s Law of Transfer, (stb 
Ed.) §§ S.KM- 

(15) Narain v. Loknath, 7 C 4O1; 
Udaya v. Jadablal, 8 C. TQ 9 P. C 

(16) Durc/a Dat v. Rameshtear, C 

043 P C. 

(17) Annund Lai v. Guru Narain, 5 
M- I. A. 82; explained in Udaya v. Jaded) 


T.al, 8 C 1 qo (206) P C., affirming O. 
A Uddoy v. Jadublal, 5 C, 113. 

(18) Venkata v. Uddac/iri, 21 M L. J. 
351 . 4i h C\ 208; Zemindar v. Subbayit 
(1018) M W. N. 146, 43 I. C. 871. 

( 10 ) P-kradcshwar v. Jaucslnear 4 2 C 
582 P. C. 
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Properties allotted by the .State to a person in consideration 
of the discharge of certain duties or as emoluments of an office are prhna 
facie impartible, even though the duties or office may be hereditary in a 
particular family/"* This principle was put to 'est in a case in which 
the Kaja of Tanjorc had made certain giants «>t land to his Guru (or 
religious preceptor) some of which wen- made to the Guru without assign¬ 
ing any purpose, while others were made to him for the purpose of 
perpetually conducting a food chatram near the tomb of a holy man, and in 
one case of making an af/rahar by building houses round a holy place. 
The holy place referred to was a .1/a//; which the Gurr had established. 
The Privy Council held that while the former grants wt <_• paitible, the 
latter were not because they were intended to be religious charities to be 
made to him as the head of the Math and were to be administered by the 
head thereof, and as that office was unparible, so were also the grants ,<-*0 


192. An estate is inalienable il* the holder thereof for the 
time In-inj’f is incompetent to alienate the 
defi n n a e I d enab,e e ‘ tate whole or anv part thereof to another so as 
to confer upon him the same right as he him- 
self possessed therein. 

Synopsis. 


(1) Inalienable Estate Defined 

(1955). 

(2) Proof of Inalienability 

(1956) 


(.1) Estates Jlolh Impartible and 
Inalienable (1957). 

(4) Estate Held on Condition of 
Sen ice (1958V 


1955. Analogous Law.—The impartibilitv of an estate implies that 
it cannot he sub-divided into co-ordinate parts: its inalienability means 
that it cannot be transferred so as to confer on the transferee any right 
beyond the lifetime of the holder. The inalienability of an estate may not 
preelude the carving of a subordinate tenure It depends upon its teuns. 
An estate customarih inalienable nia\ he alienated for necessity/") and 
may he sold in execution of a decree upm such debt It may be dis¬ 
posed of l>v will. (At) And it does not prevent the holder from surrendering it 
by an act inter vivas to the next heir. 

1956. Tt will he presently seen that the impartiality of an estate 
prima facie implies its alienability, (JS * though this is only a presumption 
which may be rebutted by proof of a contrary custom Tn order to prove 
the inalienability of an estate it is not enough merely to shew that there 
has been no alienation for a long time past; what is required to be proved 
is that there were occasions for an alienation which w r as not made. As 
the Privy Council observed: “The absence of evidence of an alienation 
without any evidence of facts which would make it probable that an aliena¬ 
tion would have been made cannot he accepted as proof of a custom of 


(jo) Jol/ar v. An. 2 M H C. K. iq; 
Trimbak v. Lakshin an. jo B. 405. approv¬ 
ed in Scllntramasteamiar v. Meruswamiar, 
41 M. J06 (306) P C 

(21) Sethuramasxeamiar v. Merustea- 
tniar, 41 M. 2q6 (405, 306) P. C. 

( 22 ) Go pal v. Raghunath, 32 C 158 


(jp Veerasurappa \. lirrappa, JO M 

484. 

(24) Muthusaiemv v Rangarmmal, 9 
M. L J. 59. 8 I- C. 332- 

(25) Dur</a Pat v Rameshtear, 36 C. 
043 P. C.; Venkata v Uddagiri, 21 M. L. 
J. 351, 41 I. C. 208. 
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inalienability.’’t 1 2 ) Babuana or maintenance grants are not by their nature 
inalienable/*) though they may so become by custom. 

1957. Inalienable Estate.—Impartiality leads logically to the ex¬ 
istence of a power of alienability, and not to a rule of inalienability. (3) 
But it is an incident which is often associated with impartibility, and estates 
which were granted for personal service were as a rule made both im¬ 
partible and inalienable. Such arc the estates in the nature of a Raj which 
were by their very nature both impartible as well as inalienable. And 
it would be against public policy to alter their incidents now. They are 
even now held in c/waji-sovereigntv, and though their holders have been 
released from the obligation to perform military services yet their other 
incidents remain and have become the integral part of their tenure. In 
many cases they have been the subject of regrants, in which case the law 
reaffirms them as both impartible and inalienable. But where it fails to do 
so they may still be impartible, or inalienable, or both, by reason of their 
very nature or custom. 

1958. It is obvious that where an estate is held on condition of 
service the tenure becomes necessarily subject to two incidents:— 

(i) The tenure is resumable upon the holder refusing to render 
seivice; and, 

(ii) The estate is by its nature inalienable beyond the life-time of 
the holder, since if it were alienable for a longer period, the successor 
would be deprived of the means to discharge his duties. 

But the condition in the sanad rendering them inalienable must be 
peculiar to the estate. As the Privy Council observed: “ The conditions in 
those stands by which the Palayagar was bound to protect the inhabitants by 
preventing, as far as might l>e in the power of the Palayagar, robberies 
depredations, etc, in their properties, to deliver up persons guilty of murder, 
and not to give shelter to deserters, and to apprehend and deliver them 
to the Collector are similar to the duties which all landholders and Zemin¬ 
dars in British India have to perform."*') As such, they do not qualify the 
alienability of the estate. 

Origin of impart.- 193 - (!) An estate may owe its 

b *t t* wd ina,ienab,e character of impartibility or inalienability 

(a) any law for the time being: in force; 

(b) a grant of the sovereign power; 

(f) its nature; 

(d) custom; or 

(V) an accretion thereto. 


(1) Sartaj Kuari v. Deoraj Kuari, 10 
A. 272 (289) P. C., cited with approval in 
Dugadat v. Rameswar, 36 (\ 943 (9=54 ) 
P. C. 

(2) Durgadat v. Rameshwor, 36 C. 943 


( 954 ) P. C. 

(3) Venkata v. Uddagiri, 21 M. L. J. 
35 i, 41 I. C. 208. 

(4) Bahadur Singh v. Balchand, 1922, 
P. C. 623. 
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(2) An estate cannot be made impartible otherwise merely 
by contract. 


Synopsis. 

(1) Origin of Impartible Estate 

(1959-1962). (12) 

(2) Jagirs (1963-1965). (l3) 

(3) Effect of Confiscation and 

Re-grant (1966-1967). (14) 

(4) Ghatzvals (1968-1970). (15) 

(5 ) Saranjams (1971). 

(6) Eatons (1972-1973). (16) 

(7) Polliam (1974). (17) 

(8) Impartible Rights (1975). (18) 

(9) Impartibilitx bx Etna (1976- < 19) 

(1982). ' ' ,20) 

(10) Impartible bx Grant (1983 

1988). ' (21) 

(11) Impartible by Nature 


1989-1990). 

NL.ntenance Grants (1991). 
Impartible by Custom 
(1992-1994) 

Gaddinashim , 1995) 
Evidence of Custom of Im- 
pariibility ( 1996-1999). 
l amily Custom (2000-2002). 
No Custom (2003) 

Limits of the Rule (2004). 
. Inverse Possession (2005). 
Impartible bx Accretion 
(2006). 

No Impartibilitx l‘X Contract 
(2007-2010).' 


1959. Analogous Law.—AH property is the creature of law, and 

0 t ,__ law is the primordial source of all its incidents. 

tibleT.tate P As law itself is the breath of Kings it follows that 

the King could create anomalous estates and define 
their incidents. As such, many estates owe their nnpartihility to the 
sovereign grant Anil as custom is a part of the common law ol the land, 
custom is another source of such estates, some of which become impartible 
by the very nature of their tenure. Such were the estates in the nature 
of a Raj which both the Hindu and Mahomedan rulers created in this 
country and whose impartibility has since been recognized by the llritish 
power either by a fresh conferral confirmation oi statutory recognition. 
It has already been remarked that various motives prompted these 
grants (§ 1951). 


1960. Clause (2) states that an impartible estate cannot be 
created by contract, though the parties making it 
Clau«« ( 2 ). would he ordinarily hound by it Rut such con¬ 

tract creates only a personal right and is not bind¬ 
ing upon an assignee or the heir. ( °) li cannot directly affect the property 
or alter its incidents, unless it is continued so long that impartibility be¬ 
comes an incident of the estate, not as a matter of contract, hut as one of 
custom, though the custom itself may owe its origin to a contract. 

Another means of imparting the incident of impartibility to an estate 
by the volution of a person, exists where the holder of such estate incor- 


(5) Rup Singh v. Rhabuti. 42 \ ,?o; 

Piroi Shah v Afani Rhai. 3(1 R. 5.1; 
Chaita v. Madan, 33 I (' ((') . 1.1 ; 

Krishendra v. Debendra, lJ \V. N 
793 . 

(6) Gour’s Law of Transfer (4th Ed ) 
8400; Rajender v Shamchand, 6 C 106 


(ii(>) Veiikalarainaiina \. Brammanna, 4 
M H. C R 345 

(7) Kishorc Si ugh \ Ganena Bai, 15 
NT L. R 176. 53 T C (>30 (<>37, (>38) ?• 
followed in Malitab Singh v. Badan 
Singh .-< W7 Hoof’. I0 °7) P- C. 
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porates his self-acquisition in the impartible estate upon which the acquisi¬ 
tion becomes a graft upon the parent estate and liecomes merged in its 
incidents. (8 > 

1961. Impartible Estates.—Impartible estates owe their origin to 

the feudal tenures which conquerors in the East and 
Their History. the West created, by' distributing and settling the 

conquered lands amongst their allies and dependants 
either as a reward for past support or on condition of future service or 
of both. These subordinate chieftainships were in the nature of personal 
grants held during the pleasure of the sovereign and were naturally im¬ 
partible. As the grants multiplied and the occasion for service disappeared, 
the grantees become released from the condition of military service but the 
chieftains naturally kept up the dignity of their Raj by copying in its 
Government and devolution the example of their sovereign. When on 
discontinuance of the native rule the country passed to the Hast Jndia 
Company, the latter scrupulously maintained" the old tradition, and on 
the Government being directly taken over by the British Crown, an in¬ 
quiry was set on foot and the status quo ante maintained and assured by 
the issue of Patents or Sanads under the hand of the Settlement and 
other responsible officers. 

1962. Now as there is distinction between the public and the private 
property of a Hindu sovereign, his Raj anti the public projierty going to 
the succeeding Rajah, while his personal and private property going to 
another set of heirs, the same distinction was obser\ed in the case of the 
smaller chieftainships.^’ Impaitihlc estates are variously called; they 
are known as Raj in the North and Polliam in the South Rut an estate 
may' be impartible though it is neither (, °> Some of these are called Jagirs 
or lnams, others Taluqs oi Tahuts, while in some parts they pass by the 
title of Zemindaris. 

1963. Jagirs: Their History and Incident.—Of these the Jagirs ( "> 
occupy an important place in the land tenures of India. “ The Mogul 
Empire recognized a definite portion of its own dominions as that which 
was directly managed by the Emperor’s officers, and another area as that 
available for the assignment of the revenue spoken of And when certain 
offices or titles were conferred, a fixed grant went w'ith them as an appanage. 
Such grants were called Jaqirs. They were at first always for life, and 
resumable with the office. Nearly all later Governments have adopted the 
Jagir, but chietly to suppoil troops, or to reward a service of some hind. 
They' are still granted by r our own Government, but as a reward for 
services in the past, and not burdened with the obligation of military service. 
In time it was thought beneath the dignity of the ruler to resume, and so the 
grant became permanent and hereditary. Possibly this stage was hastened 
by the fact that the Government—both Hindu and Mahomedan—had always 
been accustomed to grant smaller holdings of land, free of revenue, to 
pious purposes, to support temples, mosques, schools, or bridges and tanks, 


(8) Gurtiswamy v S 'enactatti, 39 M. L. 

J- S29. 

(9) Secretary of State v. Kamachec, 7 
M. I. A. 476. 


(10) Chintamun v Nowlukho, 1 C. 153 
P. C, reversing O. A. Natnkhee v. Chow- 
dliry, 20 W. R 247 

(n) Contracted from Jai, land and Gir, 
holder, i.e, landholder. 
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and these were called ‘ inam ’ or ' muafi,’ and w'erc usually hereditary 
and permanent as long as the object was fulfilled. As the inam was per¬ 
manent, so the Jagir grew to be so in many cases. Possibly, also, it was 
the decline of power which caused jagirs to be iiregulaily granted, and 
thus to become permanent When a disorganize l Government desires to 
reward a worthy (or an unworthy) servant, it genet ally has its treasuiy 
empty, and the easiest plan (though tiue police would suggest a cash 
pension for life or lives) would be to give a man a grant by way of 
assignment, and allow him to collect what revenue he coulu off the area.” (l -’> 

Jagirs were at times also clearance leases with the express object that 
the grantees should settle .he waste. 

Where, however, the Jagirs were granted as a reward foi military or 
other service they were naturally personal and inipaitible in their character 
but the fact whether thev retained <>r lost their impartibilit), depended upon 
their subsequent history 

1964. Ordinarily, a Jagir is the grant of the ro\al share of the re¬ 

venue and not of the soil/ 1 -*) and is presumed to enure only for the life of 
the grantee (l Unless it is a grant to the grantee “and his heirs” there 
is nothing to control the ordinary meaning of words, in which case he 
takes an absolute interest. And the words “ putra puitlraili ” in the grant 
of Jagir do not. at all events outside llengal, necessarily import an estate 
of inheritance descending to collaterals (l5 > The principle that Jagirs are 
to be considered life tenures only " unless otherwise expressed in the grant ’’ 
was expressly laid down in the llengal Regulations^ 6 ^ and is the law in the 
other parts of India .<•?> So Melvill. J., had held in an earlier case that 
"the grant in Jagir or Saranjam was very rarely a grant of the soil, and 

the burden of proving that it was in any particular case a grant of the 

soil lay very heavily upon the part\ alleging it.” (,s) 

1965. In this respect a Jagir and a Saranjam differ from an Inam 

which is a grant of the soil and is generally alienable at the pleasure of the 

holder b<0 

Where the Jagir is merely a life estate it follows that it is not liable 
in the hands of a successor in title for the mortgage debts of his 
predecessor.P'") And being of personal tenure, it is not partible. 


(12) Hadcn-Powcll's Land Systems of 
British India, pp. 189, 190. 

(13) Guru Rao v. Secretary of State, 
41 B. 408. 

(14) Rayhoji v. Lax man, 36 B 639 P 
C ; Ram Narayan v Ram Saran, 4ft C. 
683 (692) P. l\, reversing O A Ram 
Saran v. Ram Narayan, 42 C 305 

(15) Ram Narayan v. Ram Saran, 46 
C 683 r C\, reversing O A. Ram Saran 
v Ram Narayan, 42 t'. 305. 

(16) Bcng. Reg. XXXVI of 1793. S 
15 - 

(17) Per Lord Hobhouse in l)an liai 
v. Ishvardas, 15 B. 222 (227, 228) P. C, 


aflinning () A qB 561; Rayhoii v Lax- 
man, 36 B 630 T 0.; Ram Narayan v. 
Ram Saran, 4ft C. G83 (692) P. C. To 
the same effect, Ramchaitd v Venkatarav, 
6 B. 598; Gulabdas v. Collector, 3 B. 186 
P f ; Narain Krishna v Ranyrav, 4 B 
H </. R. (A. C.) 1 f24). 

(18) Ramchuml v Venkatrav. ft B 598. 

(19) Krishnarai • \ Ramrar, 4 J 3 If. C. 
R ( A. (' ) 1 ; Suryanarayana \ Patanna, 
ti M. 1012 (1021) r C ; followed in 
I’padraihta \ Diri. 43 AI lftft P. C. 

(20) Gulab Das v. Collector, 3 B. 186 
P. C. 
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Where a Jagir is granted in perpetuity and partakes of the nature 
of a Raj, it retains its incident of impartibiiily, unless there is anything in 
the grant to make it partible. 


1966. It has been said that a mere regrant does not make an im- 
p . partible estate partible unless the intention to make 

grant.' * ° n *’ it partible is clearly expressed. Such a case was 
decided by the Privy Council upon the following 
facts. In 1773 an impartible zemindari in the Madras Presidency 
was confiscated by the Government on account of the rebellion 
of the Zemindar. In the following year it was restored to the eldest 
son of the former Zemindar as it existed prior to the confiscation. 
In 1793 the estate was again resumed by the Government for arrears 
of revenue, and in 1802 two new zemi'ndaris were carved out of it, 
o le of which was granted to the second son of the Zemindar, who 
was deprived of possession in 1783 at a fixed revenue The Sanad by 
which it was granted contained, inter alia, the following clause: “You 
shall be at liberty to transfer, without the previous consent of Govern¬ 
ment or any other authority, to whomsoever you may think proper, either 
by gift, sale, or otherwise your proprietary right in the whole or any part 
of vour zemindari continuing to perform the above stipulations, and to 
perform the duties of allegiance to Government, you are hereby authorized 
and empowered to hold in perpetuity to your heirs, successors, and assigns, 
at the permanent assessment herein named." It was held that the words 
“ heirs ” used in the sanad must mean the heirs of the grantee, according 
to the ordinary rules of inheritance of the Hindu Law, and that the estate 
so granted was no longer impartible and subject to primogeniture. “If 
the Government had intended to make the estate impartible, and to limit the 
succession to a single heir according to the rule of primogeniture, instead 
of to the heirs of the grantee, accouling to the rule of Hindu I.aw, there is 
no doubt they would have expressed tlreir intention in unambiguous 
language.”9 


1967. Their Lordships fortified their conclusion by adverting to the 
fact that there was no state policy which required that the new estate should 
be indivisible. “ In the former state of things indivisibility and impar- 
tibility and descent to a single heir were the ancient nature of the tenure, 
anrl with good reason when the estate was subject to military service, and 
under the Government of a chieftain, and was in the nature of a Raj or 
principality, but when the ancient zemindari was resumed and two new 
estates were created out of it, of which the Zemindars ceased to be liable 
to military service or to be independent chiefs, but held merely as ordinary 
Zemindars, subject to the payment of a fixed assessment of revenue, there 
was no reason why the rule of impartibiiily or descendibility to a single 
heir, according to the rule of primogeniture should be extended to the 
newly created estates. Of course, if in this case the estate had been 
restored entire without any qualifying words in the re-grant, then the estate 
would have continued to retain its ancient attribute of impartibility though 
it was no longer supported by any state policy/ 2 ^ Kven the grant of a 
sanad to “ Padmatur to be the present Zemindar of Shivgunga; and 


(2f) Venkata v. Narayana, 6 (\ L. K 
I5.t 059) P- C 

(22) Venkata v Narayana, 6 (’ L R 


*53 (158) P C. 

(2j) Mallikarjuna v Darya, n M. 406 

(4^2) r. C. 
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the said Governor in Council hereby requires and commands all the inhabit¬ 
ants of Shivgunga to respect the rights and authority of the said Padmatur ” 
would not detract from its pristine impartiality/**) 

1968. Ghatwal. I he Gh.\lwals ( -s> were oiigmally keepers of the 
ghats or passes in the hilly tracts of Chota Nagpur, Monghyi, Birbhum 
and the Santal Parganas. latterly recogni/ul w- chiefs of the areas over 
which they had become established, bur a time they s>rved as a frontier 
police. Their tenure is in pait regulated by the statutoiy lav and varies so 
much that it is not possible to generalize upon their nn dcrn incidents. 
Ordinarily, however, they are pcrpitual holdings subject to 'he condition of 
service/') They are in the nature of Jaghs, which, though hereditary, are 
not subject to the ordinaly uiles of inheritance according to Hindu or 
the Mahomedan Law, but are subject to ti e condition of recognition by the 
Government. As such, they are incapable of partition upon the death of 
the holder and alienation during his life <-’) 

1969. Where the Ghatwal is unable to render service, a deputy might 
be appointed on his behalf, but his incapacity to render service does 
not render his estate liable to forfeiture G) But where he is dismissed 
for misconduct it has the effect of the forfeiture of his tenure, since the 
right to possess the land depends upon the tenure ol the office/*) 
Succession to Ghatwalis is regulated solely by the natuie of the Ghatwali 
tenure which descends undivided to the party who succeeds to and holds 
the tenure as Ghatwal. A woman is not incapable of holding a Ghatwal 
tenure ( ° And although in custom it descends from father to son. no 
succession is legal or valid till confirmed by the Zemindar and reported 
by him to the (iovernment authorities When* Government has dispensed 
with the service of the Ghalwals, the Zemindar is under no obligation to 
continue to appoint, and may on a vacancy occurring, settle the tenure as 
he pleases/' 1 ) 

Succession to a Ghatwal is by primogeniture G) 

1970. A Ghatwal tenure is as regaids its abenahility subject to 
variable incidents For instance, such a tenure in Kharagpur is not 
inalienable, and may he transferred by the Ghatwal or sold in execution of 
a decree against him, if such transfer or sale is assented to by the Zemindar. 
And when once it is established that the* Ghatwal had the power of aliena¬ 
tion. that power forms an integral poition of his right and interest in the 
Ghatwali, and must not. in the absence of evidence, be limited to an aliena¬ 
tion for his own life and no longer/ 8 ) 


(4) Dcbce v. Srcc Kishcn, i W R. 
.tit; Sciret ary of State \. Puran Singh, 5 

74°. 

(5) Kustoora \. \fonohiir, (itSfi4) \V. 
R ig; Doorqa v Doorqa, . 0 \V R 154 

(6) Afahhub \ Patasu. 10 \V R 179. 

(7) Kali Pershad \ . I mind Roy, 15 e. 
471 1\ t\ 

(H) Kali Pershad \ . I mind Roy is C. 
47' P <- 


(24) A futtu v Dora Singha, j M. zpo 
(. 106 ) P. C. 

(25) Lit Ghat, a mouniain pass, anil 
tea/, belonging to—keeper of a pass 

(t) Lcclannnd v. Afonorunian, 5 \Y 
R. 101. 

(2) Niliiioni v Rnkranath, 0 l\ 187 P 
C.; Kali Pcrshad v Anand Roy, 15 C. 

471 p. r. 

( 0 Joqendra v Kalicharan, o C W 

N 66s 
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1971. Saranjams. —Saranjams^ are jagirs, and as such may include 
the grant of the roval share of the revenue or of the soil/ I0 > 
They were originally grants of jagirs granted for the support of troops. 
They were confined to the N.isik and Khandesh districts in the North 
and to the south Maratha country. No condition of service being required, 
they have been commuted to a money payment; and the grant is a personal 
distinction for life or lives, or in perpetuity as the case may be/ ,I} A 
Saranjam given for the support of a distinguished family is generally by 
its nature impartible and inalienable/*-’> but all rights acquired by the 
Saranjamdar including rights of occupancy in lands unoccupied at the time 
of the grant are on his death liable to resumption by (Joveminent/ 1 3) 

1972. Vatans. —A \ atan was a grant of land made by the sovereign 
in lieu of service. As such it was a service-grant, and was both im¬ 
partible and subject to the law of primogeniture. A vatan was a public 
office. As in the case of the other service tenures, the vatan tenure be¬ 
came hereditary without retaining its initial association with service. So 
where it was found that in a deshpande vatan, for over 150 years the 
performance of the services of the vatan and the bulk of the property was 
confined to the elder branch, the jounger branch being provided only with 
maintenance, it was held that such practice being more probably due in 
its oiigin to a family or local usage, than a mere arrangement determinable 
at the will of any members of the family, ought to lie recognized and acted 
upon as a legal and valid custom 11 •> 

1973. 'l'he Taluqdars of (Hulh. like the Subedars of the South, were 
at first officials and afterwards lessees of the tracts or taluqs from which 
the}’ were authorized to collect land revenue for payment into the ro}al 
treasuryd ,s) They are now subject to statutory control 

1974. Polliam. —An imn.n tible estate is known as a Raj in Northern 
India, whih* it is called a l'ollhm in the Southern Peninsula.* 1 ^ This term 
was thus defined In the Pi ivy Council. “ \ Pulliam is in the nature of 
a Raj; it may belong to an undivided family; but it is not the subject of 
partition; it can be held b) onl\ one member of the family at a time, wdio is 
styled the polligar, the other members of the family being entitled to a 
maintenance or allowance out of the cstate.” (l8) The polligars were ori¬ 
ginally pelt} chieftains ocuqwmg hill} or forest tracts and nominally owing 
allegiance and paying tribute and service to the paramount power, but 


(O) Persian word, meaning “Supply of (is) 2 Baden-Powell’s Land Systems 
provisions" for troops, or the perform- of British India, p. 214 
ance of particular duty Mitkata has (16) Oudh Kstatcs Act (l of 1869) 

much the same meaning amended by (X of 1885) 

(to) Secretary of Stole v Giriabai, (17) C hint am till v Noieluklw. 1 153 

51 B 957 (9O7) P (' . Scuetary of P C This history of the Polliams of 

State v. La.vuii llai 47 B 327 P C ; Southern India will be found given 

reversing O A Gunn no \ Saretary of 111 the Fifth Report of the Select Com- 

State, 41 B 108 nuttec of the House of Commons pre- 

(11) 3 Baden Powell’s Land Tenures sented to Parliament in 1812 (reprinted 

of British Tndia, p 300 Camhray) and in the Madura Manual. 

(12) Ramchandra v Sakharam, 2 B The account given in the Fifth 

34(1. Report was adopted by Lord Kingsdown 

(13) Saretary of State v Gir/a liai, in Kooldcef Narain v. Government, 14 

5 i B 957 (970 P- C M I A 247 

(14) Ramrao v. Yeshvantrao, 10 B 327. (18) Naraaunly v. Venaama, 9 M. I. 

A. 66 (86). 
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really free of outside control. On the transfer of the Government of the 
country to the British, the I’olliams were settled but though naturally im¬ 
partible, their other incidents do not appear to have been clearly defined. 
So, quoting the High Court, the I’rivy Council said “ The existence of a 
proprietary estate in polliams or other lands not peunanenlly assessed, and 
the tenure by which it has been held, are in our opinion matters judicially 
determinable on legal evidence, just as the right to any oilier pioperly.” 0 *^ 

1975. Impartible Rights. — I’erson.d rights .ire natural!} impartible 
Such is the right of a priest to serve his Yajaniaiis ,* 1 °> though' the acquisi¬ 
tions made by him might be partible. 00 The ('attain or otfic of dignity in 
a family governed by the Aliyasaiilan Law is indivisible and whether the 
family be divided or not, in the absence of am airangemenl made for its 
devolution the 1‘attam descends to the eldest male of the surviving members 
of the family. 00 It was so held ot the shebuitship of a sacred shrine 
attached to the Tanjore Raj which after confiscation was restored, where¬ 
upon the widows of the grantee continued to manage it one In one There 
was no trust-deed and the Court held that as the shrine was attached to 
an impartible Raj, and as by usage the management vested in the occupant 
of the Raj, the trusteeship was equally impartible and could not be divided 
among all the heirs to the estate, or the management directed to he held 
by rotation °° But a sacerdotal office is by its nature impartible. 00 

1976. Impartible by Law. —On the termination of the Mogul rule 

Clause (a) when the country passed into the hands of the 

au * e aJ ‘ British, it was found that both the titles and the 

incidents of several large estates held by their pronrietors for generations 
were by no means clear; while in other cases the terms upon which the 
estates were held required revision. Such was especially the case with 
the holders of military tenure. Two courses were taken to place them 
on a more satisfactory fooling. Where several estates of the same class 
were found to be held on a similar tenure their status was determined and 
made the subject of special legislation This policy gav e rise to the Oudh 
Kstates Act 00 and more recently to the Madras Impartible Instates 
Acl.°> In other cases the Government sanctioned the issue of sanads 
defining the status of holders and the rules of succession applicable to 
them. In each case the policy of the Government was to protect and 
preserve these large estates and prevent their disintegration which would 
have followed their relegation to the ordinary law. To ensure this result 
the old sanads were in some cases renewed; while in other cases, fresh 
grants were made and the grantee started with a new muniment of title. 
This was found necessary in cases in which several estates were confiscat¬ 
ed in consequence of the mutiny and regranted upon its close Some 
doubt was cast oil the power ot the Government to create by sanads an 
anomalous estate and regulating its succession. This resulted in the pass- 


fig) Collector v Lekamani, 14 B. L 

R 115 (i, 17 ) P. G 

(20) C'f. Be char0111 v. Thakourmonce, 
to W. R 114; Ghelabai v. H ary await, 36 
B. 94; Af any hernial v. I'ithal Ram, 5 S. 
L. R 107, 13 I G 225. 

(21) Kltedroo v. Deo Ranee, 5 W K. 
222. 


(22) Tim map pa v Malialtnya, 4 M. 11 
C R 28 

(23) Dyiucarya v Sicnji, 49 M. L. J 
5(18, (1925) M. 84 

(24) Cabinda v Ramiharan, 52 C. 748 

(25) I .if 18O0 

(1) Alad Act 11 of 1904. 




988 


T1I£ HINDU CODE 


[S. 193. 


ing ot the Crown Grants Act<-) which legalized “ all provisions, restric¬ 
tions, conditions and limitations over” contained in any grant of transfer 
made by Government. 

1977. The four primary sources of impartible estates are those stat¬ 
ed in the section. Of these, the law declaring or creating them is entirely 
of British origin Most of such estates owe their origin to the grants of 
the Hindu and Mahomedan Kings. The next most impoitant source of 
their creation is custom; while some estate have become impartible by 
their very nature. Where impartibility is created by law the question is 
simply reduced to one ot construction. The Madras Impartible Estates 
Act 13 * and the Oudh Estates Act <4) are instances of such law declaring 
the estate therein mentioned as impartible. 

1978. Of these, the Madras Act declares certain estates to be 
impartible, as to which it provides as follows; “The proprietor of an 
impartible estate shall be incapable of alienating or binding by his debts 
such estate or any part thereof beyond his own lifetime unless the aliena¬ 
tion shall be made, or the debt incurred, under circumstances which would 
entitle the managing member of a joint Hindu family, not being the father 
or grandfather of the other co-parceners, to make an alienation of the joint 
property, or incur a debt binding on the shares of the other co-parceners 
independent of their consent. 

1979. It will be noted that this section enacts a view of law which 
has since been definitely oveitilled by the I’rivy Council according to 
whose view there is no co parcenary in .in impartible estate the holder of 
which may alienate to am one at his discretion But this contingency 
was present in the minds of the legislature who have added the following 
saving clause: “The Act shall not affect alienations made or debts incur¬ 
red before the coming into force of this Act and shall cease to apply to 
estates or parts of estates, which may hereafter be lawfully alienated 
otherwise than by teni]x>rary transfer.” 

1980. The Oudh Estates Act was intended to safeguard the imparti¬ 
ality of the Oudh Taluqdars to whom their previous estates hail been 
regranted after the re-occupation of Oudh by the British Government after 
the mutiny in 1858. The estates are impartible and only alienable within 
limits, while succession to them is subject to the rule of primogeniture. 

1981. It has been held in Patna that there is a custom which has 
attained the status of a hr loci in Chota Nagpur that grants made by the 
Maharaja of Chota Nagpur are themselves impartible, and as regards suc¬ 
cession, subject to the rule of primogeniture. This is the more so if the 
grantee is a relation. (7 > 

1982. Of the same kind though not belonging to the same class is the 
impartible tenure created by statute. Such is the tenure of a “ protected 


(2) XV of 1895 For the history ami 
scope of this Act, see 1 Gour’s T.a\v of 
Transfer (5th Ed.). 

(3) Mad! Act TT of 1904. 

(4) T of 1869. 


(3) S 7, Mad Act II of 1904. 

((1) S 22, Act I of 1869. 

(7) Kopilnath v Government, 22 W. R. 
17- Gaiendranalh v. Mathuranath, 20 C. 
w N 870, t Pat. L J. 109, 35 T C. 3^ 
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Thekadar” under the Central Provinces Land Revenue Act ts > which 
constitutes it both impartible and inalienable. These subordinate estate:; 
arc the creatures of contract, though their indivisibility is a creature of law. 
And so is their succession. In so far as they ar. impartible ihey will 
possess the same incidents except in so far as they .ue varied by the statute 
creating them or the custom, if any, modifying them. 

1983. Impartible by Grant. —In cmmtncs with unlimited nioiiar- 

Claute (bl chies, such as India was under its Hindu and 

* Mahomedan rulers, the sovereign is the fountain 

head of law, and as such, the voice of the sovereign is tht voice of Law. 
This power has been assured to the Government of India by the passage 
of the Crown Grants Aet. 8 (9) 10 Put as successors of the Mogul Emperors 
the East India Company possessed the power to reaffirm their giants and 
these were in turn confirmed by the Government of India in temporarily 
settled areas with the completion of the first settlement in 1864 - 5 . The 
effect of these confirmatory grants was to leave the old incidents intact 
with the result that if the estate regr inted were originally impartible, they 
did not cease to he so with the issue of a fresh sanad. (,,l) 

1984. The civil Courts have confirmed these grants in sever ll 
cases**0 in which they have held that where an estate was granted as an 
impartible Raj, the withdrawal from the holder of judicial povveis or a 
few instances of allotments of villages to junior cadets of the family, 
not shown to he in lieu of the share which they would have received on 
partition, had not the effect of altering the incident of impartiality Such 
was the view taken in the Kunjpura Estate case.*'-’) 

In the Karvetinagar Zemindari case the Court found that though it 
was originally a semi-independent polligar under the Mahomedan rule, 
yet on assumption of the Government of the country by the British the 
latter regranted it freed from military service and removing the restraint 
on alienation. (,3 > 

1985. The question whether an estate is made impartible by the terms 
or the nature of the grant is one of construction of the deed if any, in the 
light of surrounding circumstances. It has already been stated that a 
person cannot alter the ordinary incidents of impartiality by transferring 
it to another on that condition. The subject has no such right.*'-*) Where 
therefore, the estate was partible, the mere fact that the other members of 
the family treated it as impartible does not convert it into an impartible 
estate,* is) which being an anomalous estate must be proved by evidence 


(8) S. 65 (4) (a), C. P. Land Rev 
Act, (XVIII of 1881), rc-cnacted as S 
109, C- P Act II of 1917. The view 
that co-parccnary rights exist in such 
tenure, taken in Fagiea v. Budhram, 10 
N. L. R. 64, is inconsistent with the view 
of the Privy Council in Ramrao v Raja 
of Pittapur, 41 M. 778 P. C and the 
provisions of the statute. 

(9) Ibrahim v. Ihsham, 39 C. 711 P. 
C., affirming O. A. (1908) P. R. 47. 

(10) Afzalkhan v. Ghttlam Kasim, 30 C 

843 (863) p. c. 


(11) Zemindar v. Subboraya, (1918) M. 
W N. 146, 43 I. C. 871. 

(12) Ibrahim v Ihsham, 39 l\ 711 P 
C 

(13) Pcrumal v. Vdagiri, 21 M. L. J 
351. 41 I. C. 208. 

(14) S. 1, Crown Grants Act (XV of 
189S) I Shea Singh v. Raghubans, 27 A. 
634 (653) P. C.; Tagore v Tagore, 9 B 

L. R. 377 P. C. 

(15) Rajyalakshmi v. Saryanarayan, 3 

M. L. J. 100; Shanker v Hardeo, 16 C. 
397 P. C.; Tiros shah v. Alanibhai, 36 R. 
S 3 ( 56 ). 
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which is both clear and unambiguous. Where such estate was granted 
b\, a sanad. the question is reduced to the examination of its terms. 

1986. Where, however, the nature of the grant is a matter of in¬ 
ference, the question will often depend upon the nature of the grant, and 
the intention of the grantor must he deduced from the corresjK)ndence 
preceding it and the subsequent conduct of the parlies. These principles 
were put to the test in the case of ihe Hansapur zemindari, which was 
confiscated by the East India Company, and afterwards for 20 years the 
Government realized and appropriated its revenues, after which, as a matter 
of grace and favour, it was conferred on one CTiatlardharec Sahce, but 
upon what terms, it was not stated As the Privy Council observed: 
“ We have no evidence of the intention of the grantors except that which 
is to be collected from the proceedings ami correspondence already refer¬ 
red to, nor have we any record of the proceedings before the Governo 1 - 
General, or am means of knowing the precise grounds on which Lord 
Cornwallis’s Government repeated the recommendation of the Board of 
Revenue and determined to confer the property on Chattardharee Sahce 
Again, it cannot be denied that in these proceedings the term ‘ Raj ’ is 
never used, or that in some of them the subject of the grant is spoken of 
as ‘the land in Hansapur which belonged to Raja Fattch Sahee.’ On tlv* 
other hand, there is no expressed intention to alter the nature of the tenure. 
The estate, whilst it was in the hands of the Company had never been 
broken up. The policy of the decennial settlement was to form a body 
of landholders by ascertaining in whom the zemindari interest in the soil 
actually was. and making with those persons a permanent settlement of 
the Government Revenue, so as to give them the greatest fixity of tenure. 
In the absence of all evidence to the contrary, it must be presumed, that 
the settlement was made precisely as it would have been made had the 
estate continued in the line of Raja l'atteh Sahee. and therefore, that the 
subject conferred on Chattardharee Sahee .was the old zemindari with all 
its incidents, excepting at most, its descendible equality. Tt seems to follow 
that the intention to alter that quality, if it existed, would have been ex¬ 
press.. !. Again, the selection of a member of the old family next in succes¬ 
sion to the excluded line, though it cannot make ancestral that which was 
self-acquired, is a very strong circumstance in favour of the hypothesis 
that the intention of the Government was to restore the zemindari as it 
had existed before the confiscation or attachment, making no further 
change than was involved in the forfeiture of the rights of Raja Fattch 
Sahee and his descendants, and in the substitution by an act of power, of 
the person next \n the order of succession, and consequently, that the 
transaction was not so inuih the creation ni new tenure, as the change of 
the tenant In- the cxciiim i.i i ris nutfor 


II s,* 987 ' , Ml, . c ia ' ,c I s , 1,UH I'llfini-ilv for the proposition that the con- 
a'‘member has l ? WIC . r *' m<1 its "W™* 1(1 

has been so held in m veralca!es T h ;‘ T tr °y ,n K rtajmiiartihilit.i. It 


(16) Beer Purtab v Ra/ciidcr. 12 M J 
A. 1 ( 35 , 36 ). 

G 7 ) Katama v Rata of Sirar/ant/a, 0 
M. I A 530; Venkata v Court of Wards, 
2 M. 12X P. C: 7 he Ram nad ease, 24 M. 


fu 3 (624) ; Dinkara v Bbaskara, 11 M. L. 
le. ’A J ! ,e Mayorlulayam ease, 24 M. 

0 A. 28 M. 508 (515. 5 i 6) p. c.; 
Ramnandan v. Janki, 20 C. 838 P C • 
Sarabjit v. Indrajit, 27 A. 205. ’’ 
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was afterwards formally settled by the Government in 1814 in order that 
the character and rights of the Polligar might be better defined by sanad-i- 
milkat. In 1867 a sanad in common form was granted to the then polligar 
conferring on him the rights of a Zemindar und.-, Regulation XXV of 
1802 in 65 villages named in the sanads which was * \piessed to be granted 
in lieu of all former privileges It contained no clause as to impartibility 
but merely declared that the grantee continuing 1o pcrfoim the special 
stipulations, and to perform the duties of allegiance to the British Govern¬ 
ment, its laws and regulations, was thereby authoii/ed and empowered to 
hold in perpetuity to his heirs, successors, and assigns at the peiinanent 
assessment therein named, the zemindait of Cdayarpalayain It was held 
that the conferral by the sanad in the common form had not of itself, 
and apart from other circumstances, the effect of destroying its pristine 
impartibility/' 8 ) 

1988. If the estate was initially impartible, the mere fact that it was 
partitioned as an act of the paramount power or of rebellion docs not 
destroy its impartibdit\. (, ' ,) Nor does the fact that such an estate it 
split up and regranted to two separate relations, has that effect. This was 
settled in the case of the Bcttia Raj, which was seized by the East India Com¬ 
pany and the holder driven out of the country for acts of rebellion. Subse¬ 
quently, they effected a division of the Raj estat , leinstating in one portion 
of it the heir of the former holder, and granting the other portion to 
members of another branch of the same family. The Privy Council 
followed the principle enunciated in the Hansapur case, and said: “ The 

Government held itself at liberty to divide the Sirkar into two portions, 
and to grant one portion away from the heir of the former owner of 
the estate, and it was equally at liberty to grant the whole away from 
him, though from reasons of policy, it preferred to extend its favour 
to him in a certain measure. It cannot be doubted that the grant of 
the Maitu and Balera to Shrikishan and Alidhut was a direct exercise 
of sovereign authority and proceeded from grace and favour alone, 
and if so, it is difficult to avoid the conclusion that the reinstatement 
of the heir of Raja Jugal Kishore in a portion of his father’s former 
estate also bore that character. Following the judgment of this Hoard 
in the Hansapur ease, ( - o) their Lordships think that the present Bettia 
Raj must be taken to have been the separate and self-acquired property 
of Birshona Singh, though with .all the incidents of the family tenure 
of the old estate as an impartible Raj,” ( - M ^ In the Tamkohi Raj case 
the estate was situate in the two districts of Saran and Gorakhpur. 
After the battle of liuxar in I7(d the property in Saran was confiscated 

hi t/ie A n't IS ft Government hut the t/or.ikpttr prop ert\ wvi s then in 
the territoi\ belonging to tin- Nawab \\a/ir «.f (bulb wlvih was not ce«k*«l 
tq the British Government tintd 1801. It was* hold tb.it the confisca¬ 
tion of the Saran prtvperty did not affect the (iorakpt.tr property 
It was further field that its impartibilitx was n..t alVecletl j>v the tact 
that it w*as held by other relations in lieu ot jnaintenaiice. j 

, G») Thola v. Thola, (The Uiayarfa- (-«! Peer Pratab * RaienAr. u V T. 

*5 SX‘h? 5 % ft.*" °‘ A (id Kt '"' Xaiidtin ^ lanki. * C. 8 

f>35) 9) ri ' C R< ' n ' Ha<i <W ' 24 M 6,3 (6M ' (8 (i]) P sW>i»/ '• Indtadt. 27 A 203 

(2-P) 
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1989. Impartible by Nature. —An estate may become impartible by 

Claus* (cl the ver 7 nature °f its constitution. Such is an 

aus« tc;. estate in the nature of a Raj or chieftainship. So 

where land originally granted as Jagir was subsequently treated as 
an appanage to the title of “ Raja ” it was held that the incidents of 
impartiality and primogeniture became attached to the grant. (aj > Such 
is the character of all Jagirs as to which it was said: “ The grants 

were manifestly grants in Jagir of the ordinary character that is to say, 
they were personal and not hereditary, and were rcsumablc at pleasure. 
Being personal and temporary, they were necessarily impartible. 
Grants made to religious charity to be administered by the head of a 
muth were likewise held to be necessarily as impartible as the headship 
of the or the holder of any similar office .<‘1 Apart from the 

estates which arc impartible bv natuie, there exist properties which are 
by their nature equally so, such as, for instance, a common way/ j) a 
well, an idol or a Hag (§ 1877 ). 

1990. The question whether an estate impartible by the nature of its 
grant retains its incident of impartiality even after the conditions of 
the grant are released, must depend upon the proof of custom, since 
custom may perpetuate an incident even after its purpose has ceased. 
Grants made for militan service and those partaking of a feudal character 
were necessarily impartible; hut whether after their release from 
feudal obligation or service they continued to remain impartible de¬ 
pends, not so much upon the bistory of their origin, as upon the charac¬ 
ter of their continuance. The fact that t ,w ' Government had re-settled 
the estate with a sanad in the common form, does not necessarily affect 
its impartiality,unless it does so expressly or by necessary implica¬ 
tion. Even then the sanad would be merely evidence of the fact that 
so far as the grantor was concerned, the estate had ceased to be 
anomalous, but it does rot pi event the • incident surviving the grant 
The custom regarding them would then assume the rank of a territorial 
custom, and as lex loci it will support the tenure in spite of the conduct of 
those who st' J to profit by its disintegration. But where the custom is 
merely a Ktilachar or a family usage, the family that makes it can 
equally unmake it. Where an estate is by law, grant or by its nature 
impartible, the mere fact that it has born partitioned does not make 
it partibleImpaitihiliiy is the usual rule amongst large Rajput 
land-owners, who, belonging as they do to the rulling race, carry with 
them that relic of feudalism and transplant it even upon new estates, 
which they may have acquired in the course of their adventures. (s) 


(23) Sarabnt \ liuirajit, 27 A. 203 
( 258 ). 

(24) Selhuiamashwamier v. Meruswa- 
mier 41 M 296 P. C, affirming O A. 34 

M. 470. 

(25) Gobinda v Ram Charan, *9 C. W. 

N. 931, (1925) C 1107; Slnvram v She 
ridhar, 43 I. C. (N) 137. 

(1) Rameshwar v Jibendar, 32 C. 68j, 
affirmed O. A. Dnrga Dut v Rameshwar, 
36 C. 943 ( 952 ) P. 

(2) Shantaram v. Wanton, 47 B 389, 
where several estates in a locality hearing 
a similar history were held to retain 


their pristine incident of impartiality. 

(3) Raj Kishen Singh v. Romjoy, 1 C. 
186 (191) P. C.; The Udayarpalayam 
Case, 24 M. 562, O. A. 28 M. 508 P. (\; 
Mhd. Afzal Khan v. Ghttlam Kasim, 30 
C. 843 (862) P. C.; /I fart and Rao v. Mal- 
har Rao, (1928) P. C. 10; Zemindar of 
Karvatnagar v. Subbaraya, 43 I. C. 871 
(872, 873), (1918) M. W. N. 146. 

(4) Dwarka Prasad v. Jai Bahram, 67 
I C. 686, (1922) P. 322. 

(5) Rana Mahtab Singh v. Badan 
Singh, 48 C. 997 (1008, 1009) P. C, 
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1931. This raises the question whether maintenance grants carved 
Maintenance out of impartible estate are also impartible. The 

G.aitj. question is again one of intention. If the subject 

of the grant was to remai i with the grantor, the 
grantee only getting the benefit of the usufruct for maintenance, it is clear 
that neither is the incident of the property altered nor arc the grantees even 
entitled to partition inter scS 6 ) Rut it docs not thence fnliovv that the grant 
is by reason of this fact inalienable,*?) unless, of course, the grant was 
limited to the grantee personally. But where the grant is intended to or 
has the effect of convex ing an estate in land, a separate and independent 
estate comes into existence and as all property is prhna facie partible, 
it becomes equally partible since the incident of impartiality which 
attached to the parent estate does not persist in all derivative estates 
carved out therefrom.* 8 ) But as will be presently seen such estate may 
also he customarily impartible. Such are the Jagirs granted by the 
Maharaja of Chota Nagpur where such custom has attained the noto¬ 
riety ot a lex lociS^) 

1392. Impartible by Custom.—Custom accounts for impartiality 
CIvjsc (d) * n a l^rge number of cases and it is also 

' Jse *’ responsible for the rule of primogeniture which 

ordinarily governs succession to such estates. The question whether 
impartible estates form part of a co-parnccnary has been the subject 
of seemingly conflicting decisions. In some cases it appears to have 
been held that being a creature of custom there can be no co¬ 
parcenary ;*'°) in others the view taken was that except for the incident 
of impartiality such estates arc not distinct from a joint family estate 
and that it is subject to a co-parcenary.*") This question was again 
racial recently in another ease* 1 -) in which the appellants drew their 
1 oidsh'pd attention to thc : r two opposing views. Ret their I.orddrps 
distinguished both sets of cases and held (or rather implied) that an 
impa; tilde estate being an anomalous estate could not be the subject 
of the ordinary law of co-parcenary, and that the holder for the turn 
being was competent to devise it. In this view of the*r Lordships an 
impartible estate can no longer be regarded as being subject to co¬ 
parcenary, since the members thereof have no right of partition or 
joint enjoyment or maintenance in lieu of partition, and the only 
attribute of co-parcenary that survives in such estates is that of sur¬ 
vivorship by which the rule of intestate succession is determined.* 13 ) 

( 6 ) U day a v. Jadablal, 8 C. 190 P. C. ( 1927) P- C. 150 

Sartaikuari v. Deoraj, 10 A. 272 (288, (11) Baijnatli v. Tej Bali Singh, 43 A. 

280) P. C. ; Venkata v. Court of I Cards, 228 P. C.; Rani Jagadamba v. Waste 

22 M. 38.1 P. C., followed in Durga Dul Narain, 2 Pat. 3:9 P. C.; explained in 

v Ranicshwar, 36 C. 943 (952) P. C. ; Fulbali v. Maheslmari, 2 Pat. G85 (700- 

Ranuhandra v. Mudeshvar, 33 C. 158. 704). i 

(7) Pofcszvari v. Rudra Narain, 1 A. (12) Pralap Singh v. Jagadesh Chun - 

L. J. 543. der, 54 C. 955 ( 9 ^- 9 *> 5 ) P C- ,, „ 

(8) Gaiendra v. Mathura Nath, 20 C. (13) Rajah Shtre Prasad x. Bent Madh, 
\V N 876, 1 Pat. L J. 109, 35 I. C. 383 j Pat. 387 (39a); Fulbali v. Maheshieari, 

(9) Ram Ran v. Raja of Pittapur, 41 2 P.tt. 68s (700-704); followed in Bay- 

M. 778 P C ; Rat Kumar \ Janki Kocr, rath v. Tcj Bali Singh, 43 A 228 F C ; 

24 C. VV. N. 857 P C., 62 I. C. 289. Pratap Chandrr v. Jagadesh. 54 . *-• 955 

(10) Venkata Surya v. Court of (964-965) P. C. ; Prayag Ktonhari v. Siva 
Wards, 22 M. 383 P. C. ; Ram Rao v. Prasad, 42 C. L. J. 2S0, 93 I- C. o° 5 . 
Rajah of Pilapur, 41 M. 778; Sripat (1926) C. 1. 

Chander v. Rajah Jagadesh, 55 I. A. 282, 


H. C —63 
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Their Lordships have also held that members of the co parcenary have 
not, as such, any rij»hl of maintenance out of such estate: such right, 
if any, must llow from custom.* 14 * 

1993. ft is said that both the custom of impartibility and of succes¬ 
sion by single owner are incidents attached not so much to the property 
held by a family as to the law governing the family.*’** Hut though 
the custom may be limited to a family it must necessarily refer to some 
specific property otherwise it would l>e too wide.*"’* Such customs have 
been known to exist in the families of large land-holders, such as the 
Maharaja of C'hota Nagpur *'?* and of Darbhanga.*' 8 * 

Where custom delines the incidents as to impartibility and succes¬ 
sion it also determines the right of relations to maintenance.*’’* 

1994. The custom which creates such anomalous estates may be the 
custom of any of the kinds described before (§§ 393 - 399 ). Tt may 
be an incident of an estate or may be a mere rule of succession. The 
question whether it is the one or the other depends upon its history 
One thing is certain that impartibility never attaches to small estates, 
although the estate need not be a Daj or a Pnlliam ,*- 10 * and it cannot survive 
as a family custom independently of some particular estate. A family cus¬ 
tom of succession to an estate not absoluteh owned by the family can never 
exist*-”* (§ 20 (H). 


1995. The custom is the survival of the great sovereignties which 
r ... existed in this country both under the Hindu and 

' ja< i,!a8 * n the Mohamm.idan kings. The evidence is the evi¬ 

dence of GaddwashiiP-D and it must be shown that the estate is of the 
nature of a Raj in which one person alone is the Caddinashw. This w r as 
pointed out by the Privy Council in two cases in one of wdiich Lord 
Hobhousc said: “ The other remark is a suggestion that there is no 

necessary connection between (kiddinashin and primogeniture. That 
may' be so; but it is impossible to read the evidence without seeing that 
witnesses on both sides treat the two as identical or the former as 
proving the latter. Not a single question is put to any witness who 
lias affirmed or denied (kiddiiiashin for the purpose of disconnecting it 
from primogeniture... Their Lordships think that when the witnesses 
affirm or deny (kiddinnsliiii thev mean to affirm or deny primogeniture; 
and their constant identilication of the two things shows how closely 
they are connected in the minds of the families of that part of the 
country. The custom of (iaddinashiii has clearly an important bearing 
on that of primogeniture though the connection between them may not 


(14) Ram Rno v Rniali of Pithapur, 
41 At- 778 P. C 

(15) Rannharan v Uarihar, ,;s 1 ('. 
(Pat ) 392 

(16) Rndra Praia/) \ Nirman Pralap, 
74 I. C. 225, (192,5) O. 6t. 

(17) Rkradeshiear v Janeshwan, 4 2 C 
582 P C 

(18) Maharaia of Jeypore v. Vikrama 
Deo, 24 C. W N. 22O P. C., 52 I C ,5.5.5; 
Rama Rao v Raja of PUtapur, 41 AT 778 
(785. 786) P. C. 


(19) Parhati v. Jaydis, 29 C. 433 
( 453 ) P- C ; Secretary of Stale \. 
Kamachec, 7 At. I. A. 476 (537) Jaga- 
damba v. U’asir, 2 Pat. L. J 259, 38 I C. 
* 55 - 

(20) Beer Perlab v. Rajendra Pertab, 
12 M I A. 1; Chintamun v. Nowlu- 
kho, 1 C. 153 P. C.; Shyamanand v. 
Rama Kanla, .52 C. 6. 

(21) Thakur Rudra Pratap v. Nirman 
Prasad, 74 T. C. 225, (1923) O. 61, 

(22) “ Silting upon the throne.” 
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be a necessary onc.” (j,) In another case their Lordships quoted this 
passage and the following from the judgment of the Allahabad High 
Court over which they were sitting- in appeal: “ In order to constitute 

a valid argument it ought to have shown no only that (.uddinasliM 
and the presentations of nazars was the ordinary com on itant of the 
possession of an impartible Raj but als., ih.it it was an exclusive attri¬ 
bute of families in whom the custom of primogeniture prevails.”^ 
The nature of the evidence necessary to establish a »ust m has already 
been discussed (§§426-446) 

1996. Proof of Custom. —It will sulticc if some ases are here 
passed in review to indicate generally the evidence which the Court 
treats as sufficient and that which it reiects as insufficient. 

The following case illustrates the difficulty which besets the proof 
of custom. The plaintiff sued his btother for partition of the family 
estate. The defendant pleaded a prii ihujium in his family of inheritance 
by primogeniture. The Suhoidinate Judge who tried the case found 
such custom proved. The High Court held it not proved. The evidence 
adduced to prove it comprised an entry in the IVajib-ul-arz , the 
early history of the family contained in an official publication and oral 
evidence of witnesses who gave it as their opinion that the estate was 
impartible. The High Court dismissed them with the remark that they 
were either interested or depended upon the IVajih-ul-arc. Accordingly 
they decreed the claim; but on appeal the Privy Council reversed them 
holding the custom proved by the following facts:— 

(1) That for a period of nearly 80 years from the time of the 
British occupation, the enjoyment had been consistent with the alleged 
custom. 

(2) That as such, for three generations, there had been successive 
descents of the estate to an eldest son. 

(3) There had been a persistent tradition of impartiality of the 
estate. 

(4) The evidence of 56 witnesses who gave it as their independent 
opinion based on hearsay hut not mere repetition of hearsay. 

Though the oral evidence without the other facts would not have 
sufficed to establish custom it corrolxirated these facts which went far 
to prove it. In the result they held the custom proved and dismissed 
the suit with costs. (jj) 

In another case the same high tribunal upheld the custom on proof of 
the existence of a yaddi for four generations, and the title of 
Rana borne by the holder of the estate for the time being<-'-»> from a very 
early period. In this case the family was one of Rajputs who had migrated 
from their original home into the Central Provinces. Citing Todol’s 
Rajasthan their Lordships pointed out that the rule amongst the Rajput 
states favoured primogeniture and the custom of primogeniture was 


(21) Nitri Pal v. Jai Pal, ig A. i P 
C.; Mahtab Singh v Hadan Small, 48 C. 
997 (1015) P. C. 

(22) Garuradhivai v Suberandhivai, 23 
A. 37 (50) P. C, reversing O. A. Super- 


andhwaj \. Garuradhwtj, 15 A. 147. 

(23) Garuradhwaj v. 'iup-jrardliwaj, 23 

A. 37 (5-2) P- C. . 

(24) Mahtab Singh v. Badati Singh, 48 
C 997 P. C. 
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carried by the Rajput settlers to their new home wh"re on acquisition 
of new estates they continued to observe it.* 2 *) In yet another case 
they upheld a similar custom in favour of lineal primogeniture on the 
following evidence: (i) judgments in three cases in which the custom 
was held proved; («) oral evidence on both sides which declared that 
there was such a tradition in the family; (in) a procedure 
marked by the titles of honour given to the sons of the holder; (iv) 
opinions of defendant’s witnesses who supported his plea of impartibility 
by an expression of their opinion as to his family and the families 
belonging to the same group. On the other hand, there was the record 
of heirs stated in an official document by a late holder on the requisition 
of the authorities of that time. The High Court upheld the custom 
and the Privy Council upheld the High Court mainly relying upon the 
judgments and the special marks of respect shown to the sons of the 
holder. Referring to the judgments, their Lordships said: “ These 
decrees do not, of course, bind the parties to the present suit, but they 
go a long way to show the prevalence of the custom among families 
having a common origin and settled in the same part of the country.”* 1 ) 
The appellant pressed the declaration of heirs made in the official 
record; but their Lordships admitted its importance but declined to accept 
it as laying down any positive rule of succession in the fatr.i’y. 

1997 . The Court is justified in inferring custom from a uniform 
practice lasting for a considerable period. So, where it was found that 
the practice in a Dcshphande Vatan had been for a century and a half with¬ 
out interruption or dispute of any kind whatever, to have the perform¬ 
ance of the services of the vatan and the bulk of the property in the 
hands of the elder branch, the younger branches being provided only 
with maintenance, the Court held the practice as more probably due in 
its origin to a family or local usage, than a mere arrangement deter¬ 
minable at the will of any members of the family.* 2 ) 

1998 . It is held by the Privy Council,**) and it is enacted in S. 110 

of the Evidence Act, that where a person is found in possession of land 
receiving rent and paying revenue, he is presumed to be its owner and 
as such entitled to exercise all the rights incident to the ownership. 
As Sir Barness Peacock said: “In England proof of the possession of 
land or the receipt of rent from the person in possession is prima facie 
evidence of a seizin in fee. In India the proof of possession or of 
receipt of rent by a person who pays the land revenue immediately to 
Government is prima facie evidence of an estate of inheritance in the 
case of an ordinary zemindari. The evidence is still stronger if it be 
proved that the estate has passed on one or more occasions from 
ancestor to heir. There is no different in this respect between a pol- 
Iiam (or a Jagir) and an ordinary zemindari. The only difference 
between a polliam or zemindari which is permanently settled and one 
that is not is that, in the former, the Government is precluded for ever 
from raising the revenue: and in the latter, the Government mav or 
may not have that power.”*-*) 3 


Vr?' j c . , „ < 3 ) Oolagappa v. Arbnthnot, 14 B. L. 

(x) Mohesh Chunder v. Satrnghan, 39 R. 115 (139) p. c. ' * • 

C ‘v . n ( 4 ) Collector v. Ltkamani, 14 B L R 

'*) Ramarao v. htsmnlrao, xo B. 327 . 1x5 (139) p. c. 4 ‘ K ' 
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1999. Where all the lines of evidence, of differing degrees of value, 
converged towards the same result, viz., the existence of a custom of 
impartiality and of primogeniture, the Privy Council held the custom 
established, adding: “ Perhaps no one of them would, if standing alone, 
be conclusive in favour of the defendant’s case; but taken as a whole 
they are conclusive.”^ This case is instructive. The plaintiff, a 
younger son, sued his brother for partition, v.ho claimed to succeed to 
his father’s estate by primogeniture. The parties were Rajputs and 
the property in suit a village of which the plaintiff claimed a third share 
valued at Rs. 47,125. The evidence adduced in support of impartibility 
was as follows:— 

(1) Former claim to partition made by a junior member, which 
was referred to an arbitrator who held the estate impartible, but made 
a division of the property between the claimants. The High Court 
found that this award was treated as a dead letter. 

(2) The ceremonial of Gaddinashin. 

( 3 ) Entries in the Wajib-ul-ars to the effect that the head of the 
family held the office of the lambardar. 

(4) The evidence of the genealogist which proved the pedigree 

(5) Oral evidence of relations, with the exception of actual claim¬ 
ants, in favour of the custom. 

The Subordinate Judge who tried the case dismissed the suit hold¬ 
ing the custom proved. On appeal the High Court held the custom 
not established, but their decree was in turn reversed by the Privy 
Council who held the custom made out; and to the several items of 
evidence animadverted upon by the High Court replied to the following- 
effect: (i) The High Court had held the award inoperative, but their 
Lordships held that the more material fact was that it held the estate 
impartible. ( ii) As to the Gaddinashin ceremony, the High Court 
while admitting its performance on two occasions attenuated its signi¬ 
ficance by remarking that it was probably invented to lend colour to 
the custom alleged. The Privy Council held that there was nothing to 
suggest the faking of this evidence. (Hi) As regards the Wajib-ul-arz 
entries the High Court dismissed them with the remark that the choice 
of lambardar had nothing to do with the succession to the estate. To 
this their Lordships replied: “ A lambardar represents the estate :i. 

all transactions with the Government. It is of importance that he 
should be of capacity for business, and it is usual in a joint family to 
appoint one of the elder members of the family. When it is found that 
the office devolves by primogeniture in a family (and there is no sug¬ 
gestion that the Wajxb-ul-arz speaks falsely) it seems to their Lordships 
a material circumstance to aid the conclusion that the estate devolves 
in the same way in the family." (tv) As to the evidence of the 
genealogist, the High Court held that it proved the pedigree but did 
not prove the custom. The Privy Council, however, observed that 
though they hesitated, to attach importance to expressions therein 
such as “ succeeded to the Gaddi ” or the title of “ Rao ” prefixed to 
the head of each generation, still Bhairon represented with fidelity the 


( 5 ) Nitra Pal v. Jat Pal, ig A. i ( 16 ) P C. 
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traditions and belief in the L’margarh family, and that the family was 
a noble one of very long standing in the country.. As to the oral evi¬ 
dence their Lordships held that it at least proved a persistent tradition 
and taken all in all, supported the custom. The High Court had referred 
to the plaintiff’s evidence against its existence. Hut to this their Lord¬ 
ships remarked: “The High Court say that the plaintiff’s witnesses 
must have known of the custom if it had existed, and ought to be 
believed. But people who knew nothing of the yaddi custom or of 
actual installations are not likely to have known or cared anything 
about the custom of inheritance. There need be no imputation on their 
veracity, for, with the exception of Mari Ram, they only speak to 
negatives, and are guilty of nothing worse than the common error of 
assuming the non-existence of that which is not known to them.’’f°> 

2000. Family Custom. —The nature of evidence required to estab¬ 
lish family custom is not different to that required to establish any 
other form of custom, for example, territorial or local custom. Hut 
the fact that such custom is limited to a single family or group of 
families entitles the Court to require even a higher standard of proof, than 
what would satisfy it in the case of a wider custom. Where the 
custom uelongs to a group of families it is not so difficult to establish 
it as where it is limited to a single family. But in this case it is for the 
party setting up such custom to establish the closest possible analogy 
between the various families constituting the group. Courts are re¬ 
luctant to hold a family custom proved from only three or four examples 
of a comparatively recent time. <7) But these instances will suffice if 
the custom is sufficiently widely distributed over a group of families: 
in one such case the Court accepted the evidence of its existence for 
about 80 years as sufficient. <8) But it is not always possible to furnish 
instances of the application of family custom since theie may never 
have been an occasion for the growth of instances. In that case 
the well-established family tradition would theoretically suffice, though 
it must be supported b> other antecedant probabilities such as 
the nature of the estate, its character and magnitude and other cir¬ 
cumstances rendering it probable that the family had been from time 
immemorial treated as one subject to such custom. Where the 
custom is established as existing in two branches of a family it will 
be deemed to exist in another branch of the same family. 

2001. Where custom is sought to be proved by the establishment 
af a family tradition, regard must be had to the fact that only such 
evidence is admitted as is relevant for that purpose. The statements 
of the deceased, relatives, servants or dependents of the family would 
be relevant it they are shown to have possessed special means of 
knowledge respecting the usage of the family to which they depose. 
Where oral evidence refers to an opinion on the grounds of which 


(6) Nctraf'al v Jaipal, ly A i (.16) P 


(7) Chandika Bait/uh v. Altu.t K/n/at r, 
24 A. 273 P. C. 

(8) Garuradhteaja v. Supcruitdlrmaja, 
23 A. 37 P. C. 

(9) Rana Mah.ilab Stnyh »• liaac.it 
Sinyh, 48 C 997 (1018) P. C , Alalia- 


taiicc Heeratiath v Baboo ‘turn Naram 
Siiif//r, 9 1$ L. U 274, 17 \V. K. 3(10; 
Mahamaya v. Haridas, 42 455 (470, 

47'); Garuradlnvaj v. Superundhieaj, 23 
A. 37 <50, 51) P. C. 

(10) Garuradhuaja v Superundhwaja, 
23 A. 37 P C, overruling 15 A. 147; 
Sarab/it v. lndurjit, 27 A. 203. 
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that opinion is held it must he the evidence of the persons who hold 
that opinion on those grounds. “Their Lordships think it is admis¬ 
sible evidence for a living witness to state his opinion on the existence 
of a family custom and to state as the grounds of that opinion in¬ 
formation derived from deceased peisons an., the weight of the 
evidence would depend on the position and character of the witness 
and of the persons on whose statements he has formed his opinion. 
Hut it must be the expression of independing opinion based on hearsay 
and not mere repetition of hearsay It is said that a familv custom 

regarding impartiality and primogeniture must relate to sonic estate 
possessed hy the fanvly. In other words, there must b • a particular 
estate to which the c istom must be attached. Ordinarily, it must 
be so. Hut it is not a condition precedeni to the existence of such 
custom since where impartiality is a part of the family law of suc¬ 
cession it is as much a part of personal law as sui'worship or adoption, 
marriage and the limited rights of u males, independent of the pro¬ 
perty which it may at anj time possess. A scion of a noble house 
may acquire propertc in a distant land which, from its extent and 
character, partakes of the nature of a Raj, the acquirer would imme¬ 
diately treat it as an impartible estate because it is the custom in 
his family to treat such estates as impartible, ft may he, that the 
estate acquired was never impartible before, though if it were so it 
would strengthen its claim to remain impartible. 

2002. Tt need scarcely be added that where it is sought to prove 
a custom in one family hy proof of custom in another family, the two 
families must he shown to belong to one group, or otherwise connected 
by relationship or territorial affinity. (,J) 

2003. No Custom. —Tlu* proof of custom must conform to the 

test already set out Hut so far as regards the proof of the custom 
of impartiality law now recognizes not onh a local custom, but one 
limited to a single famih. In the one ease the custom becomes :< 
lex loci, w-hile in the other case it is a mere family usage or kulachar 
at variance with the general law and usage in the vicinity Such a 

departure from the ordinary rule must naturally disclose some excep¬ 
tional ground for its foundation. It ma\ be found in the important 
nature of the estate partaking of the nature of a petty Raj or principa¬ 
lity, the antecedents of its holders, whether they belong to those who 
have for generations followed the rule of feudalism, such as members 
of the Rajput clan who, as the Privy Council have observed, as a rule 
follow the rule of impartiality if it was the rule of their ancestral 
home. (,s) In its inception such custom may originate in a contract 
expressed or implied; and its continuance may equally be sustained by 
it (§§ 2008-2010). Hut in order to become a kulachar such custom must 
possess the prime quality of antiquity. In other words, it must be an 


(11) Ss. 32 ( 5 ). 49 . <*>, R'- Acl '• 
Garuradhzcaja v. Supcrundlncaja, 23 A 
37 (s2) P. C 

(12) Rul> Singh \. Ram Hatslint. 7 A 1 
(19) P. C. 

<13) See Chapter II, ante, and the 


(‘omoinenlary thereon 

(14) . Ihraham \ . Ibmham, 9 M 
^41 v' ; Ratkuhen \. Rainjoy. 
i8f> P. C. 

(15) Mahabat Swtjh \ Radon Singh, 48 

C. 997 p. c 
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immemorial custom and not only one of a recent date/ 16 ) An estate, im¬ 
partible only for 67 years, could not, it was said, be held to be so b} T an 
ancient and invariable custom. But in this case, the Privy Council had 
calculated its duration from the date of the grant in 1795 only up to the 
date of the first settlement in 1863; whereas the estate had remained imparti¬ 
ble till 1917, i.e., no less than 121 yeais, when the last zamindar died, on 
whose death the plaintiff sued his younger brother for a declaration that the 
zamindari was impartible, which more than sufficed to prove the antiquity of 
its custom. 

2391. Limits of the Rule. —Impartiality never attaches to small 
estates, and it cannot survive as a family custom independently of some 
particular estate. A family custom of succession to an estate not ab¬ 
solutely owned by the family can never exist/ 17 * It cannot, for 
instance, become an incident of a maintenance grant though carved 
out of an admittedly impartible estate*' 8 * (§ 1991); further, though an 
impartible estate is ordinarily in the nature of a Raj, it does not follow that 
all Rajs are necessarily impartible/ '»* 

2093. Adverse Possession. —The incident of impartiality cannot 
be imparted to an estate by adverse possession, since adverse possession 
merely hushes hostile claims but cannot add a new attribute to properly. It 
is, however, possible that the holder of an estate may by resisting successive 
claims remain the sole owner thereof. But such estate in his hands, though 
for the moment unpartitioned, does not on that account become im¬ 
partible. It is, however, conceivable that adverse possession may assist 
in the acquisition of an impartible right, as where such claims weie 
made to the knowledge of those prejudicially affected by it, ami still 
the lawful claimant did not challenge it for any length of time/ 20 ) In 
this connection what is to be proved is not merely that a branch of the 
family of persons were excluded but that their exclusion was in dero¬ 
gation of a claim made and denied by the party setting up adverse 
possession. The holder of an impartible estate cannot by giving notice 
to the junior members that he intends to be divided in status as regards 
all partible and impartible properties put an end to the rights of the 
junior members over the impartible estate. Such a notice lias the cffecL 
of destroying the undivided status of the partible properties only/*') 
Where a junior branch was let in to inherit an impartible estate in 
consequence of a family arrangement it does not destroy the rights 
of the senior branch to inherit by survivorship/* 2 ) 

2303. Impartible by Accretion.-— Accretion is yet another source 
Clause l (e). jmpartibility. The law of accretion relating 

to impartibility will have to be discussed in the 


(16) Marl and Rao v Malhar Rao, 55 
C. 403 (413; P. C, following U writ limit It 
v. Goureenalh, 13 M. I. A. 54.-; but see 
contra. § 401. 

(17) Rudra Pratap v. Nirman Prasad 
74 I- C. 225, (1923) O. 61 

(18) Maharaja Udai Pratap v. Maha¬ 
raja Kumar Jagat Mohan, 6 Pat. 638. 

(19) Martand Rao v. Malhar Rao, 55 


C. 403 (411) P- c. 

(20) Art. 127, Limitation Act, read 
with ib, s 28; cf. in Raja Vi,.-uaia v. 
Sri Raja Viravara, 20 M. 256 (264) P. 
C ; Vishnu v. Ganc*h, 21 B. 325 (327, 
328). 

(21) Anuadana v. Kona Animal, 71 I. 
C. 533. ( 1923 ) M. 402 . 

(22) Ib. 
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sequel. For the present it is sufficient to say that three condition? 
are essential to constitute an accretion to an impartible estate: (a) 
The estate accreted to must he impartible. ( b ) The holder must in¬ 
corporate the other estate which by its natu-c and tenure must be 
capable of incorporation therewith, (r) He must intend to incorporate 
it with his impartible estate/*^ to the first condition, it is clear 
that an accretion is a new graft which can only partake of the charac¬ 
ter of impartiality if the old stock was itself impartible. As will be 
presently seen, impartiality is not an ordinary but an exceptional in¬ 
cident of property and law leans against the multiplication of anomalous 
estates though high policy dictated their creation. Secondly, the pro¬ 
perty incorporated must be held in the same right as the impartible 
estate. For instance a leasehold cannot be incorporated with property 
held in absolute ownership. But a gieater estate may be incorporated 
with a smaller estate when on the fusion of the two estates the greater 
right will disappear. For example, the holder of a service grant may 
incorporate with it his scl f -acquisition of which he is the ab 
solute owner. In fact incoipor.mon of an alienable estate with an 
impartible estate always involves in ore sense a merger, since an alienable 
estate is the greater estate and its incorporation with a smaller estate 
dcstro>s its valuable atli ibule of alienability. 1 lurdly, the question 
of intention is all in all. There can lie no accretion without intention. 
Them is of course no presumption that the property acquired by the 
holder of an impartible estate out of the savings of his income there¬ 
from is an accretion thereto. The presumption is rather the other 
way. lie who alleges the holder had incorporated it, must, therefore, 
prove it. 

Accretion may enlarge an impartible estate. It cannot create 
one. All acquisitions made by the holder of an impartible estate out 
of its savings do not necessarily become a part of his impartible estate. 
Prima facie they are his self-acquisitions, and as such follow the ru-e 
applicable to them.<-*> In. order to constitute accessions to the im¬ 
partible estate they must be intentionally incorporated with it. 


29C7. No Impartiality by Contract. —Law favours the free trade 
C1 , . in property and discourages all attempts to fetter 

iuie ^ ' its free disposal with conditions. The creation 

of an impartible estate is, however, dictated by public policy, which 

cannot be enlarged by contract. A contract amongst the members 

of a joint family that they will live jointly and not go to partition 

will however hind them as a personal contract.^ 1 But it does not 
bind their assignees and heirs And even as regards the actual 

parties thereto it is open to them to shew that circumstances have 


( 22 ) Guruswami v. SV»de//i. 39 M. L 
J. 529; M. A Raquib v. Salamat, 10 L. J. 
397, 25 1 . C. 6X0; Jagadamba v. IVazir, 3 
Pat. L. W 437, 38 I. C ::5j. 

(23) Raglioji v. Lakmanrao, 36 B. 639 
P. C. 

(24) Rajcndra v. Sham Chan.l, 6 C. 
I0f>: Rirojshah v Kanibhai. 36 B. 53, 
Jafri Begum v. Ah Rasa, 2j A. 383 (392) 


P C.; Mukerji y. Afsnl Beg, 37 A. 155; 
Sakhazoat v. Abu Said, 2>0 i\ ioo, S2 i 
C 73. 

(25) Nasratulllah v. Muhin tali, 13 -\. 
309; Bishcshar v Ram Prj^.jd. r.S A fa;; 
Muklierji y. , If cal Beg, 37 A. 155; Madan 
Mohan v. Balkan la, 10 ' \ \Y. N 39; 
contra in Gutbaudi v. Manni Lai, 23 A. 
219. 
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■'cc.urrcd which make it desirable or necessary that partition should 
take place. The fact that such an agreement exists does not neces¬ 
sarily negative the right to partition if it is otherwise found to be 
necessary or convenient. A fortiori it cannot make property impartible 
for ever. Where a claimant obtained possession of the estate under 
compromise with the widow of the last holder, it was held that its 
impartible character was not lost.*’) Hut though neither contract nor 
compromise can directly invest an estate with the incident of imparti- 
bility, still they may indirectly originate such estate.* as where acting 
upon the contract the parties have for long treated the estate as 
impartible. As the Privy Council observed: “No doubt one of the 
ways in which impartible estates may originate is by the independent 
chiefs or feudatories exercising almost autocratice powers, being 
gradually in course of time reduced by a paramount power to the 
position of ordinary Zemindars; but these impartible estates may also 
owe their origin to family arrangements followed up in practice for 
many generations whereby it was originally agreed that the family 
property should be impartible and be held and managed for the benefit 
of the whole family by a single member at a time in a certain order of 
succession; the other members being entitled to maintenance only, 
without any power of interference with the management.. .It is difficult 
to see why a family should not similarly' agree expressly or impliedly' to con¬ 
tinue to observe a custom necessitated by the condition of things existing 
in primitive times, after that condition had completely altered. Their Lord¬ 
ships, therefore, are of opinion that the principle embodied in the ex¬ 
pression ccssat ratio c css at lc.A J> does not apply' where the custom outlives 
the condition of things which gave it birth. 

2008. The process of evolution of an impartible estate from a 
contract would then be as follows. A .contract express or implied 
against partition is made. It is acquiesced in by the members of the 
family who, for convenience or from a sense of pride or respect to 
the senior members of the family, abstain from forcing a partition. 
The contract gives birth to a conduct. This conduct if long continued 
develops into a custom which then becomes enforceable as a Kulachar, 
independently of the volition of those who by their conduct have 
brought it into existence. Contrariwise, the incidence of impartibility, when 
based on such custom, may be destroyed by an act or conduct, conscious or 
unconscious, of the parties who may, by repeated partitions, destroy the 
invariability of the custom/* 1 2 

2009. A contract may, then, originate custom, it may sustain it 
during its foimative period; but it is a contract or conduct which may 
any moment put an end to it before it has taken root as a custom. 
Even after it has taken root the same process may suffice to dissolve 
it; since it is open to the members of a family to partition an estate 
which owes its impartibility only to a Kulachar, though they could not 


(1) Lekhra) v. Hartal, 34 A 65 (70) 
P. C. 

(2) “The reason failing, the rule fails” 


(3) Kishorc Siiiylt v. Gahena Bai, 35 
T. C. O30 (637, O38) P. C. 

(4) Rajktshc 11 v. Kata jay, 1 C. 186 
( 195 ) P- C. 
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by that means circumvent a local custom which being a lex loci cannot be 
defeated by any action of the parties. 

2010'. Apart however, from its effect upon the formation and destruc¬ 
tion of a family custom, a contract cannot bring into existence an im¬ 
partible estate. For instance, it is not open to a group of men, a company 
or a corporation to acquire landed properl) and b) their own volition 
impress upon it the character of lmpartibility In their case no lapse 
of time and no conduct how-long-soever continued would suffice to make 
a partible estate impartible As their Lordships observed: ' Their Lord- 
ships cannot find any principle or authorit) for holding th •» in point of 
law a manner of descent ot an ordinary estate, depending solely on family 
usage, may not be discontinued, so as to let in the ordinary law of succes¬ 
sion. Such family usages are in their naluie different from a territorial 
custom, which is the lex loci binding all persons within the local limits 
in which it prevails."’^ In other woids, while no party can alter the 
incident of a tenure imparted to it by law, or custom having the force of 
law, there is nothing to prevent a family from putting an end to a custom 
which had sprung into existence by their own consentient act. 

194 . (1) An estate may be impartible without being in¬ 

alienable, and it may be inalienable without 
aiienLbiT Z 1>«»ng impartible. 

■mpambie estate. (2) An impartible estate is prima facie 

alienable, though it may be made inalienable in the same way 
as it is made impartible. 

(3) Where an estate is inalienable the extent of its in¬ 
alienability must be determined by the nature and source of 
its origin. 


Synopsis. 

(1) Relation oj an Inalienable (2) Proof of Inalienability 
Estate to Impartible (2015). 

Estate (2011-2014). 

2011. Analogous Law.—Since impartibility and inalienability are 
two things apart, the fact that an estate is impartible does not warrant 
the inference that it must also he inalienable. ’Phis is settled by the 
Privy Council.'< s) llut since the causes which operate to make an 
estate impartible also extend to make them inalienable, it follows that 
estates which are impartible are also at times inalienable, still in¬ 
alienability is not a necessary adjunct of impartibility and it 
cannot be inferred from the mere absence of alienation without 
any evidence of facts which would make it probable that an 

(4) Raj K is hen v. Ramjov, i C. i*6 C. ftSj, following t'daya v. Jadab Lai, 8 C. 

(195) P. C. 109 P C ; Sari 111 Kauri \ thyra, Kuan. 

(5) Durqa Put v. Rameshxear Singh, 10 A 072 (jSH, 289) P ( ; Krixlnia Kao 

3ft C. 943 (052) P. C., affirming O. A. v Court of Wards, 22 -M 3*3 P <•-. 
Ramesliwar Singh v. Jibendar iwij/fi, 32 
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alienation would have been made/ 6 * Inalienability may be inferred 
from some speciality in the tenure/ 7 * 

2012. An estate inalienable by custom may be alienated for neces¬ 
sity/ 8 * It had been held in a long series of decisions that the Zennn- 
daris in the Madras I'residency are inalienable as well as impartible. As 
such the Court will presume alienability without proof of a custom 
to that effect/ 9 * "lhe Ghatwali tenures are impartible, but while 
those in the Khargpur district are alienable* 10 * those elsewhere are 
inalienable/ 11 12 * 

2013. There is no logical necessity that an impartible estate 

_ . should also be inalienable. As a matter of fact law 

aM *® ' *' presumes the contrary, and this presumption is 

justified by the fact that all estates aie puma facie both al.enable and 
partible. Impartiality is an anomalous incident, which becomes at¬ 
tached to certain estates in the manner previously indicated (5. 193). 
But when an estate ceases to be impartible it does not necessarily cease to 
be inalienable/ 1 -’* buch is a religious office which has been held to be 
alienable only to the next heir. An instance of a grant, whicli 
though impartible, is yet inalienable is furnished by the Baouana grant 
of the Darbhanga Raj, which was held to descend to the eldest male 
heirs of the grantee to be held by the heir tor the time being lor the 
maintenance of the family, the lands granted reverting to the grantor 
on iailure of male descendants/* 3 * An mam also called Saranjunb 1 -** is 
similar in character. r lhe right to succession is in the family of the 
holder subject to regulation by Government. The holder has no power 
of alienation by win, and he cannot ahenaLe beyond Ins lifetime except 
for necessity. But a right to a permanent tenancy may be acquired 
by prescription against the holder lor the time being so as to bind Ins 
successors/ 1 s* 

2014. The sources of inalienability and those of impartibility are 
identical. But the two incidents, though allied, are distinct; and as aneady 
observed, an estate may be impartible though it is not inalienable, and 
vice versa. Inalienability in this connection must be understood as the 
quality of an estate unconnected with the disability of its holder. This 
quality may owe its existence to any of the live causes set out in Section 
193. But inalienability admits of degree. An estate personal in 
character is inalienable though it may become alienable within limits. 
Such is also property which constitutes an endowment lor religious or 
charitable pui poses. o°* buch are service grants which are usually in- 


(6) Durga Dal v. Rameshwar, 36 C. 
943 P. C.; Sartaj Kuar v. Deoraj, 10 A. 
272 P. C.; Venkatasurya v. Lourl of 
Wards, 22 M. 363 P. L. 

( 7 * Rupsmgh v. Pirbhoo, 21 A. 557. 

(8J Gopal v. Raghunaina, 32 C. 158. 

(9) V enkatsurya v. Court of Wards, 22 
M. 3*3 (397) P- <~ 

(10J Kali Pershad v. Anand, 15 C. 471 
P. C. 

(11) Nilmoni v. Bakranath, 3 C. 187 
P. C. 

(12) Udaya v. Jadablal, 8 C. 199 P. C.; 


Durga Dal v. Ramcsiiiear, 36 C. 943 (952 ) 
P.C,.; 3a naj iiuui 1 L/euiaj uaui t, io i\.. 
272 (282, 289 J P. C.; Kruhua Rao v. 
Court of IPards, 22 M. 303 P. C. 

U3) JJttiya Utu v. i\.u,iu\>luoar Singh, 
30 C. 943 P. C, affirming O. A. Ramesh- 
zoar Singh v. Jib aider Singh, 32 C. G83. 

( 14 ) uurarao v. Scircnuy oj stute, 41 
B. 408. 

(is) Trimbak v. Sheikh Gulam, 34 B. 
329 ( 34 b 342). 

(iOj Shn Gancsh v. Kcshavram, 15 B. 
625. 
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alienable/* 4 * Inams and Saranjams fall into the same dass. The 
subject concerns the domains of general law, and has been discussed at 
length in another connection to which reference is invited for more 
particular information/ 1 ** 

2015. Proof of Inalienability. —It follows as a matter of necessity 
Clause (31 that w ^ cre an anomalous estate is created, the 

a ’’ evlent of its anomalous character must be deter¬ 

mined bv the terms and purpose of its creation. On this point it has 
been held that “ the absence of an alienation, without any evidence of 
facts which would make it probable that an alienation would have been 
made, cannot be accepted as proof of a custom of inalienability.” (l6 * 


195 . An impartible estate is subject to the following 
incidents:— 

tible C Mt»te. ot ,mpar * O) The estate is held by one person at 
a time; 

(2) If the estate is not inalienable, the holder for the time 
being is its sole owner and may relinquish, transfer or devise 
it at his discretion; 


(3) The sons and brothers of the holder are entitled to 
maintenance, the right of other relations to maintenance being 
determined by custom; 

(’4 , 1 The heir-aponrent has merelv a spes successionis 
which he cannot partition, transfer or devise, nor is it liable 
to be sold in execution of a decree against him: 

(5) Succession to the estate is ordinarilv bv primogeniture 
determined by the personal law adapted to the tenure: 

(6) The successor takes the estate suhiect onlv to such 
burdens created, and the debts payable by bis predecessor, as 
bind him under his personal law: 

(7) The estate does not lose its incidents of impartibilitv 
bv the mere discontinuance of service attaching thereto, or by 
the fact that it is regranted after confiscation. 

Illustrations. 

(nl A, P. and C are three members of * iomt-familv. An imnnrtihle es f ate is 
granted to A. Tt is A' s separate property, though he remains ioint with B and C 
as regards the other estate. 


(T4) Fnrhn v Mccr AfahomrH is Hf 
T. A. /MS: Brendan v Svvdrrnlmi 5 >S B. 
272: Yamuna Pol v. Lant""»”a, 21 Pom. 
T„ R. R20. 52 I C. 770: Girdhar v. Gaya 
Prasad, 30 L. J. 23s, 34 I. C. 672. 


(iO 1 Hour’s bow nf Transfer, 
(utb F.1 1 ?’o. ^0-2^. 

(16I Srrtni Kunri v Penrai Kvnri TO 
A. 272 (?Pq1 P C, cited per curium in 
Duran Put v. Rameshwar Singh, 36 G 
043 (954> P C. 
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(/i) In llie last case A has sons P and E On A’s death his eldest soil D will 
succeed to A\ nnpailibU- estate and will l>c a co-parcener with Li, C and E in the 
jo.nt estate. 

( c ) A, H and C arc nicinhers of a co-jiarccnar> A is the holder of an 
impartible estate On lus death the estate will dc\ol\c on his widow to the 
exclusion of B and (' 

(d) A is the holder of an impartible estate He becomes a rebel whereupon 
his estate is confiscated b> (internment who regrants it to his brother ( . It 
remains an unpaitilde estate in the hands of (' 

(e) Bill if, in the last case, the regraul is to “C and his heirs," then the estate 
loses its nupartihility, for the “heirs” ul C cannot conic in if the estate remains 
impartible 

(/) A obtains a service grant which is impartible. . / discontinues the service. 
It does not effect the unpai ability of his estate. 

Synopsis. 

(1) Incident „s of Impartible (7) Successor has only a Spes 

Estate (2016-2017). Successions (2025). 

(2) Single Holder (2018). (8) Succession by Primogeni- 

(3) Personal Property of Im- lure Determined by Per- 

partible Holder (2019). sonal Law (2026-2028). 

(4) Holder the Sole Owner (9) Liability of Successor for 

(2020). Debts of Previous Holder 

(5) Right of Members to (2029-2032). 

Maintenance (2022) (10) Extent of Successor's Liabi- 

( 6 ) Maintenance Grant (2023- lity (2033-2037). 

2024). (11) Discontinuance of Service 

(2038). 

2016. Analogous Law.—The several clauses of this section are 
supported by the undernoted easesA 1 *)) Some o£ them are interdependent, 
as for instance, the first two clauses, though the rule stated in Clause (i') 
was not readily recognized as flowing out of Clause (1), it being held that 
the mere fact that the estate was subject to the law of impartibility did not 
destroy the co-parcenary rights of other memliers who, except for that 
incident, remained co-parceners in the estate and other members of the 
family were entitled to all other co-parcenary rights. Consequently, it 
was not open to the holder to alien his estate beyond his own lifetime. 
This view was even taken by the Privy Council in its earlier cases, (jo) but 

(19) Cl. (t ) —Ranilakshmi v. Siva- 377 (393, 394) P. C. 

natha, 14 M 1 A 570, Varlagadda v. Cl. (4).— Parbatt v. Jaydis, 29 C 413 

Yarlayadda, 24 M. H 7 055 ) V. C ; P C. 

Kama Kao v. Kaja of Pit tapir, 41 Al. Cl (5) .—Laliteshwar v. Rameswar, 36 
778 (786) P. C C. 481. 

Cl (2).— 5 artaj Kuieari v. Dcoraj, 10 Cl ( b).—Nilmony v. Hinyoo, 5 C. 256 

A. 272 P. C.; Venkata v Court of lYards, (259) P. C., followed in Rama Kao v. 

22 M. 383 P. C; Kama Kao v. Raja of Raja of Pittapur, 41 M. 778 (786) P. C. 
Piltapur, 4J Af. 778 C., approving Cl. (7 ).—Savitri v. Anand Rao, 12 B. 

Bachoo v. Mankoribai, 29 B. 51 (58); H. C. R. 224; Radha Bai v. Anant Rao, 
Muthuswamy v. Bangarammal, 9 M. L. 9 B. 198; Rama Rao v. Yeshvant Rao, 10 
T. 159, 8 I. C. 332. n T „ B - 32 7. 

Cl. ayore v. lagore, 5 B. L. R. (20) Uddoy v. Jadublal, 5 C. 113 P. C, 
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their Lordships have now definitely affirmed against any right of co-par¬ 
cenary in an impartible estate. (jl > The other members of the family have 
then no right, not even the right of maintenance unless it is sanctioned by 
custom. 


2017. As the holder is the absolute owner of the estate, it follows 
that he can alien or devise it at his discretion either to the next heir or to 
a rank outsider, unless the estate is also inalienable, in which case his power 
of alienation is subject to the rule already considered 

These and other clauses will now be more minutely examined 


2018. Single Holder. —It is of the essence of an impartible estate 
Clause fn that it must be held by a single person. Such person 

auce t ). may lie real or juridical, c.'j., a corporation or an 

idol, but in each case the holder can have no partners or sharers, ce the 
partners or sharers possess the right of enforcing partition. 


2019. Personal Property of Impartible Holder. —The rule of im- 
partibility applicable to zemindaris does not extend to the personal property 
of the Zemindar left at his death, which is divisible amongst his co-parce 
ners in accordance with the ordinary Iaw.<-A 

The question whether an estate is partible or impartible is a mixed 
question of law and fact. (J3 > 

2020. Holder the Sole Owner. —The history of this clause has been 

Clause (21 already gi\en (§§ 2016-2017). It >s now settled bv 

au ‘ e the Court of ultimate appeal that in impartible pro¬ 

perties there is no co-parcenarv.The contrary had been laid down 
previously in some cases. ( - s) But this position was abandoned in 1888 
when the Privy Council definitely laid down the contrary,and this view 
has been confirmed by that high tribunal in several cases. Sartai Kuari’s 
case is thus a land-mark in the history of impartible estates cutting, as it 
does, at the very root of all previous decisions on the subject. Even in 


(21) Venkata v. Court of U'ards, 22 M. 
383 P. C ; Rama Rao v. Raja of Rif fa- 
fur. 41 M. 77 « (784) P C 

(22) Maharajulangaru v Puntilu, 5 Af. 

H. C K. 31. 

(23) Mulhu v. Dora Singha, 3 Ar 290 
P. C. 

(24) Sartaj Kuari v. Dcvraj Kuari, 10 
A. 272 P. C.; Venkata v Court of Jt’ards, 
22 M. 383 P. C, explained in Baclwo \. 
Mankori Bai, 29 B. 51 (58), approved in 
Rama Rao v. Raja of Rittafur, 41 At. 778 
(784) P. C.; Raj Kumar v. Janki, 24 C. 
\V. N. 8h7 P. t', dissented from in Bail 
Nath v. Tejbali, 43 A. 228 P. C.; Rrataf 
Chandra v. Jagdish Chandra, (1925) C. 
n6, O. A. (1927) P.C. 159, 54 I. A. 280. 

(25) Naraguttty v. Vengama, q Ar. I. A 
66 ( 86) ; Katama v. Raia of Shivgunga, 
9 M. I. A. 359 (389); Neelkisto v. Beer 
Chander, 12 M. I. A. 523 (540); Yenu- 
mgla v. Yenumala, 13 M. I. 333 ( 339 ) 


Chintamani \ Noielukho, 1 (' 153 P. C ; 
Raghunadh v. Hraso Kish ore. 1 A! 6g P. 
C followed in Sitrendra \ S'ailjah, 18 C. 
385; Chandra v Gtrjabai, 14 B. 463; 
Anaji v. Ratnajt, 21 11 . 319; Rayafa v. 
. Iff ana. 23 B 327 To the same effect, 
Garun Deramma v Ramandora, 6 M. H 
C R. 93: Muttayan v Sivagiri, 3 Ar. 370; 
Naraganti x. Vcnkatadiala, 4 M 250 
(266); Shrinanga v. Lakshmana, 0 M. 
188; Rettachi v. Chinnatambiar, 10 Ar. 
241; Siva Suhramaniya v Krishna Animal, 
18 M 287; Nachiaffa \ Sbasubramaniya 
Randya, 29 AI. 4 S 3 ; Rata of Kulahasti v. 
Achigadit, 30 Af 454; contra in NaAiaiaf- 
fa v. Chinnavasami, 29 AT 459; Ram Rao 
v. Raja of Pitta fur. 39 AT 396, approved 
O A 41 AI 778 (786) P C. 

(1) Sartaj Kuari v. Dcorai. 10 A 272 
P. C ; Venkata v. Court of lYards. 22 M. 
383 P. C. ; Rama Rao v. Raja of Rittafur, 
41 M. 778 ( 784 ) P C. 
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some later cases the same view was reiterated/*) but all these must be 
taken to have been overruled by the view reaffirmed by the Privy Council 
against the succession being subject to the ordinary personal law. But 
at the same time though the estate is held by a single person in his indivi¬ 
dual right with no active co-parcenary interest in the other relations, the 
law of succession is nevertheless held to be ordinarily the personal law of 
the holder varied by the impartible nature of the estate which is cus¬ 
tomarily subject to the rule of primogeniture. But this is only the ordinary 
and not the invariable rule, since there is no possibility of any active co¬ 
parcenary rights existing in an impartible estate. 

2021. The right of the owner to relinquish, transfer or devise his 
estate is only limited to an ordinary impartible estate, that is to say, an 
estate which, though impartible, is not at the same time inalienable. If 
the estate is both impartible and inalienable, the owner is merely 
a life-owner. He cannot alien it beyond his own life-time. This 
does not mean that he cannot alien any interest at all. All that it means 
is that he is unable to create any interest co-ordinate with his own. He 
may, for example, make grants or make leases, the validity of which can¬ 
not be challanged by his successors on the mere ground of his predecessor’s 
incompetency, though they may be set aside if found to be outside the 
scope of his prudent management or made in fraud of his successor. 

2C22- Right of Members to Maintenance.—So long as an im- 
C1 partible estate was held to be the subject of co- 

aU3e ' parcenary rights the Courts were bound to hold that 

all co-parceners were entitled to maintenance/ 2 3 4 * ) But the Privy Counci 
have now settled down to a conclusion that there is no co-parcenary in an 
impartible estate. As such, the members of the holder’s family have no 
legal claim to maintenance. Any claim ‘hey may have must be founded 
on custom, which recognizes the claim of sons and brothers. But in the 
case of other relations it must be proved So their Loidships said: “ Their 
Lordships do not doubt that the right of sons to maintenance in an im¬ 
partible zemindari has been so often recognized that it would not be neces- 
ary to prove that custom in each case.”*-*) And the same rule would apply 
to the brothers *s> But “ we can find no invariable or certain custom that 
any below the first generation from the last Raja can claim maintenance as 
a right.”* 6 ) Their right to maintenance must then depend upon custom 
which must be alleged and proved. The amount of maintenance of the 
members must be proportionate to their wants and their position in life.* 7 ) 
2923. Maintenance Grants.—The question of maintenance suggests 
another question—that of maintenance grants. The holder of an impartible 
and inalienable estate is not precluded from making grants of land in 
perpetuity* 8 ) of subordinate tenures which may be both alienable and 


(2) Kalikrishna v. Raghunaih, 31 C. 
2?4 (227) : Lali>e'lm'ar v Rnweslmar, 36 
C. 481 (487) ; Inder v. Hartal, 34 A. 189: 
Harpal v. Bishatt, 6 A. L. J. 753 , 3 I- C. 
9 07 

(3) S 6 (<i), Transfer of Property 
Act: Lnliteshwar v. Rame*hivar, 36 C. 481. 

( 4 ) Himmat Sinah v. Gan Pat Singh. 12 

B H. C. R. 94; Ramchandra v. Sakha- 


ram, 2 B. 346; Chettiknlam v. Chettiku- 
lam, 4 I. C. (M.) 302. 

(5) Rama Rao v. Raia of Piftapur, 41 
M. 778 (785) P. C.; Maharaia Udai Pra¬ 
ia p v lanat Mohan, 6 P. 638. 

(6) Nilmony v. Ilingoo Lai, 5 C. 256 
(259) P. C, followed in Rama Rao v. 
Raja of Pittapur, 41 M. 778 (786) P. C. 

(7) Mahesh v. Diropal, 21 A. 232. 

(8) Noray an v. Lokenath, 7 C. 461. 
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heritable. The question is one of construction and intention. Hut a main¬ 
tenance grant is presumably intended to continue only for the life of the 
grantee, such intention being presumable from the object of it which was 
only the grantee's maintenance, ft will be so even if in ce-tain docu¬ 
ments connected with the grant, the grantee was described as “ proprietor ” 
and as holding “ for ever.”<»> 

2024. Custom sometimes modifies the terms of a grant bv superadding 
to it incidents of its own. So when the proprietor of ihe Chota Nagpur 
Rai granted a village to a priest hv a sanad which provided that the grantee 
and his “ al-aulad” (descendants) were to possess and enjoy the pro¬ 
perty, it was held that though the term “al-aulad” would etymologically 
include both the female as well as the male descendants, yet according 
to the custom proved to have prevailed at the time of the grant and subse¬ 
quently in that part of the country, the words must be interpreted to mean 
lineal male descendants only/ 10 ) Tn some cases, as in the cases of grants 
by the Maharaja of Chota Nagpur/”) or the Maharaja of Darbhanga/”) 
the grants are themselves impartible 

In the absence of family usage or custom, a maintenance grant is 
alienable/ 1 3 ) A maintenance grant to the grantor’s sons and his descen¬ 
dants is ancestral property in the hands of the grantee, so that the latter 
cannot alienate it to the detriment of his descendants except as allowed by 
law/**) 

The word “ grant,” as used in legal transactions in India, is not to be 
understood in its technical English meaning of a conveyance at common 
law of remainders, reversions and incorporeal hereditaments which do not 
lie in livery or of which livery could not be given (,s > 

[For further information on the subject of maintenance, see 
Chapter VII.] 

2025. Spes Successions.—From the fact that the holder is the 

Clause (41 absolute owner of the estate it follows that his 

au,e successor has nothing but an expectancy or a spes 

successions, which is not property within the contemplation of law so as 
to be the subject of partition or alienation/* 6 ) 


It then follows that there can be no devolution by survivorship, 
strictly so called and that succession to the estate must, as a rule, follow the 
custom which brings such eslate into existence f§ 2024). 

2026. Succession by Primogeniture.—Rut though the estate is 
C1 . held by a single person in his individual right with 

mu,e ' no immediate coparcenary interest in the other 

relations, the law of succession is ordinarily, as already observed, 
the personal law of the holder varied by the impartible nature 


(9) Rameshwar v. Arjun Singh, 23 A. 
ig4 P. C.; Runiyad Ifusattt v. Haji Unisa, 
35 I- C. (O.) 764. 

(10) Perkash v. Rameshwar, 31 C. 561 

(11) Gaiendra v. Mathuranath, 20 C. 
W. N. 876 . 1 Pat. L. J. 109, 35 I. C. 
383; Ramacharan v. Harihar, 35 I. C. 
(Pat.) 392. 


(12) Durga Diit v. Rameshwar, 36 C. 
943 P F., in which, however, the im- 
partibilitv was admitted. 

(13) Sashi v. Jagoli, 44 C. 585 P. C. 

(14) Durqa Dut v. Rameshwar, 36 C. 
943 ( 952 ) P. C. 

(15) Hasarimal v. Aliani, 18 I. C. 625. 

(16) Narhiaf>f<a v. Sitasubramaniapan- 
dia, 29 M. 453; Laliteshzvar v. Ramesh¬ 
war, 36 C. 481, 


H. C .-64 
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of the estate which is customarily subject to the rules of pri¬ 
mogeniture. Hut this again is only the ordinary and not the in¬ 
variable rule, it being always a matter of evidence in each case as to what 
is the governing rule of succession. In one case it was said: “ According 
to the decision in the Shivgunga case which, as their Lordships understand, 
is not now disputed, the fact of the Raj being impartible does not affect 
the rule of succession. In considering who is to succeed on the death 
of the Raja, the rules which govern the succession to a partible estate 
are to be looked at, and therefore, the question in this case is. what would 
be the right of succession supposing instead of being an impartible estate 
it were a partible one.”*' 6 * For this purpose the first question to ascertain 
is whether quoad the impartible estate the family is divided or undivided 
which would determine the fact whether the succession is subject to the law 
of inheritance or survivorship.* 17 * On the strength of this view the 
Madras Court deduced the following principles: “ The first of them is that 
a rule of succession in regard to succession to impartible property is to be 
found in the Mitakshara law applicable to partible property, subject to such 
modifications as naturally flow from the character of the property as an im¬ 
partible estate The second principle is that the only modification, which 
impartibility suggests in regard to the right of succession is the existence 
of a special rule for the selection of a single heir, when there are several 
heirs of the same class who would be entitled to succeed to the property 
if it were partible under the general Hindu Law. The third principle is 
that, in the absence of a special custom, the rule of primogeniture furnishes 
a ground of preference. In determining who the single heii is according 
to these principles, we have first to ascertain the class, anil we have next 
to select a single heir by applying the special rule.”* 18 * Though the rule of 
primogeniture generally guides the descent of impartible estate, yet a family 
usage of selection without reference to that rule must be established by 
evidence.”* 1 ' 7 * 

2027. For the purpose of determining the heir, it is necessary to 
ascertain whether the estate is the self-acquisition or the ancestral joint 
property of the holder. On his death his eldest son, and if he dies without 
male issue, the eldest of his undivided co-parceners, and in their absence 
his widow and not his collateral, will succeed to his estate.*-’ 0 * Women 
are not precluded by any rule of descent from succeeding to an impartible 
estate,* 2, *though they may be excluded by custom. Rut whoever relies 
upon such custom must prove it.* 22 * The holder is entitled to adopt a son 
but the adopted son acquires no greater right in the estate than the natural 
son.* 2 3* 


. (16) Jogendra v Nityanand, 18 C. 151 
(154) P C. followed in Parbati v. 
Chandarfial, 31 A 457 (476) P. C. 

(17) Baii^ Nath v. Tci Bali, 43 A. 
228 P. C.; Konammal v. Aunadana, 51 M 
189 (202) P. C. 

(18) Subramanya v. Sira, 17 M. 316 
(325), cited with approval in Parbati v 
Chandrapal, 31 A. 457 (476) P. C.; Vis- 
vanathaswamy v. Kamu, 24 M. L. J. 211. 
To the same effect, Muttuvaduganada v. 
Periasomi, 16 M. 11, affirmed O. A. 19 
M. 451 P. C.; Baij Nath v. Tci Bali, 43 
A. 228 P. C. 


(19) A dial Ram v. Udia Partab, 10 C 
511 P. C.; Afsul Khan v. Kasim Khan, 
30 C. 843 P. C.; Isliri Singh v. Baldeo 
Singh, 10 C. 792 P. C. 

(20) Periasami v Periasami, 1 M. F. 
321 C.; Doorga v Doorga, 4 C. 190 
(202) P. C. 


(21) Katama v. Raja of Shivgunga, 9 
M. I. A. 543; The Collector of Madura 
v. Vceracanu, 9 M. T. A. 446. 

(22) Ramanandan v. Janki, 29 C. 828 
P. C. 


(23) Venkatasuria v. Court of Wards, 
22 M. 383 P. C. 
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2028. Where an impartible estate becomes vested in the daughter’s 
son of the original holder, it will devolve on his death on his own son and 
not on another daughter’s son of the original holder. There is no authority 
for the contention that when an impartible estate becomes obstructed by 
being vested in a female heir, it becomes alw-.vs obstructed heritage, so 
that on the death of each succeeding holder (whether male or female), 
the true successor is the heir of the original unobstructed owner.<•=■*> So 
in a competition between the direct lineal descendant of a common ancestor 
and a person one degree nearer to him the Court preferred the former 
holding him entitled, because in a joint family he would, being the eldest 
of the senior branch, be the head of the family, and as such, entitled to 
inherit the impartible Raj. <35> 

[See this subject continued in commentary to Section 198 (3), (4).J 

2029. Successor Pays Debts. —As regards the incumbrances and 

Clause (6! debts of the holder they must be discharged by the 

au,e ' '' successor in accordance with the equitable maxim, 

that he who takes the benefit must also bear the burden. But this rule 
does not solve all the questions that may arise in practice. For instance: 
(i) Ts the successor’s liability to pay the debts of his predecessor unlimited 
or to any extent limited; (i») Is he for instance, entitled to show with the 
son that his predecessor had incurred the debts for an illegal or immoral 
purpose; (i«) Is his liability limited to the extent of the personal assets 
of the late holder; (iv) Is there any difference between the secured and 
the unsecured debts? All these questions have become somewhat further 
complicated by the changed view of the Court as regards the nature of the 
estate. Cases which were decided in the light of previous cases which 
classed an impartible estate as a species of joint property and the holder 
a life tenant, must necessarily be now applied with caution. The earlier 
Madras view, since overruled, was that since the holder was merely a life 
tenant his successor was not liable to pay his debts even if they were legal 
and secured by a decree and the successor was his son.<*> But in a later 
case Muttuswami Aiyar, J., supported the contrary view as follows: “It 
seems to us that a Zemindar represents the estate during his life for all practi¬ 
cal purposes, and that after his death, since it has been decided that the estate 
does not constitute assets which can be seized in execution, it is open to 
the creditor by a separate suit to enforce the debt, so far as it is binding 
on him against the successor. The effect of recent decisions is that a 
son, even in his father’s lifetime, is debarred from setting up that the 
whole undivided ancestral property is not liable for his father’s first debts, 
but it is only after the father’s death, when the whole estate has passed 
to him by survivorship, that he is under a distinct obligation to discharge 
the debt out of it.” (2) When the holder’s interest was sold in execution of 
a decree against him the purchaser was held to acquire only the life-interest 
of his judgment detor. ( 3> Even the Privy Council had to accede to this 


(24) Muthu v. Udavana, 6 M. L. J. 
149 . 

(25) Baijinath v. Tej Bali, 43 A. 228 
P. C. 

(1) Arbuthnot v. Oolagappa, 5 M. H. 
C. R. 33 P. C. Kosala v. Saluckai, 8 M. 


H. C. R. 189; Zemindar of Shw/iVi v. 
A hear, 3 M. 42 . 

(2) Arunachala v. Zemindar of Siva- 
giri, 7 M. 328 (335)- 

(3) Sk’agunga Zemindar v. Laksh- 
tnana, 9 M. 188; Abdul Ash v. Appoya- 
sarni, 27 M. 131 P. C. 
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view in a case decided in 1903 in conformity with the view current in 1876 
when the holder’s right, title and interest were sold on the ground that the 
rights of the parties to a contract are to be judged by that law by which 
they intended, or rather by which they may justly be presumed to have 
bound themselves/*) 

2030. l?ut as already observed the status of the holder of an im¬ 

partible estate was materially altered by the exposi- 
Caaes since 1888 . tion of law in Sortaj Kuari’s case/s) which laid 
down the following principles:— 

(1) That there is no co-parcenary in an impartible estate, the holder 
of which is the absolute owner for the time being. 

(2) That an estate may be impartible, but it is not necessarily in¬ 
alienable. Its inalienability depends upon the nature of the tenure or 
custom. 

(3) That succession to an impartible estate is regulated by custom de¬ 
pendent upon the nature of the tenure, or by the personal law modified 
to suit an impartible tenure. 

2031. This case pointed only to one conclusion, namely, that the 
successor must pay all lawful debts whether secured or unsecured of the 
late holder. But the Courts do not appear to be agreed on the subject; 
for while this view has been taken in some cases the contrary has been also 
laid down in other cases which follow the view of non-liability in a case 
of succession by survivorship, which is no longer tenable. In 
these cases it was held that since the heir succeeds to an im¬ 
partible estate by the law of survivorship he takes it free of all debt 
since the successor does not inherit his predecessor’s estate, nor can he be 
chargeable with his liability/ 4 5 6 * These conflicting views were partially 
justified by the conflicting views of the nature of an impartible estate 
taken by the Privy Council. That high tribunal has, however, now settled 
the nature of such estates, the result of which is to simplify the liability 
of the successor for the debts of his predecessor, the rule being that the 
successor is liable to pa> all lawful debts of the previous holder whether 
secured or unsecured and whether or not supported by legal necessity. 

2032 Though the execution of a promissory note by the previous 
holder might suggest prima facie that the creditor looked to his personal 
credit, it is still competent to him to show that the estate was intended to 
be equally bound/ 7 ) 


(4) Per Willes, J , in Lloyd v. Gulber, 
6 B. & S. 100 (133), cited and followed 
in Abdul Aziz v. Appayasami, 27 M. 131 
(142, 143) P. C ; contra in Nayamaru v. 
Errappa, 29 M. 484. 

(5) Sartaj Kuari v. Deoraj, 10 A. 272 
P. C. 

(6) Raja of Kalahasti v. Achigadulu, 
30 M. 454; Mandaleshwar v. Proyag, 32 
M. 429; Maharaja of Bobbili v. Komi- 
nayani, 35 M. 108; contra in Nachippa 
v. Chinnayasami, 29 M. 458 dissented 
from, 


(7) Harpal v. Bishan, 6 A. L. J. 753; 
Inder v. Harpal, 34 A. 79 (84) ; Durga 
v. Chintamani, 31 C. 214. In Kesho 
Prasad v. Siv Saran, 48 I. A. 329 P. C., 
the gaddinashin zemindari had executed 
an agreement promising to pay her 
manager a certain pension. The Privy 
Council threw out the manager’s suit, 
holding, on the construction of the deed, 
that it fell short of a contract but con¬ 
tained merely a recommendation which 
could not be legally enforced against her 
successor. 
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In one case it was held that where the undivided brother succeeded 
to a zemindari, he was not liable for his predecessor’s debts, since he 
must be deemed to have succeeded to it by a mode of devolution resembling 
survivorship and that therefore the estate in his hands could not be treated 
as assets for the payment of the unsecured debts of the last holder/ 8 ) 
But in view of the fact now settled that there can be no succession to an 
impartible estate by survivorship, this view of the successor’s liability can 
no longer be maintained. 

2033. Extent of his Liability.—The liability of the successor to pay 
the debts of his predecessor depends on the right in which he succeeds 
to his estate. This in its turn depends upon the nature of the estate 
held by him. If it is subject to the co-parcenary law then the liability 
to pay the debts must depend upon the general law. The question has 
recently been considered in connection with the law of succession when the 
Privy Council affirmed that the fact that an estate is impartible does not 
take it out of the general law and it may be either the seif-acquired oj 
the joint undivided property of the family. In the latter case, 
the succession will be by survivorship although then according to 
the custom of impartiality, the successor will hold the estate without the 
other co-parceners sharing it/ 9 > Their Lordships were aware that this 
view was in conflict with their own view expressed in two earlier cases 
one of which they expressly dissented from and the other they distinguished 
on the ground that their observations therein were mere obiter dicta. But 
as to this, it is to be noted that the judgments in the two cases were 
delivered by the same noble Lord/ 10 * ) and there is no suggestion in the 
later judgment that their observations in the earlier case were incorrect. 
Moreover, an examination of the facts of this case shews that the question 
their Lordships then had to decide was res Integra and their observations 
were in no sense obiter dicta. In that case the plaintiff the son of the 
adopted son of the late Zemindar had sued for maintenance the defendant 
who had succeeded to the estate as devisee under the will of the Zemindar. 
The Madras High Court had thrown out his suit, holding that, after the 
decisions in Sartaj KuarH") and Krishna Kao’s case ,< 12 ) it was impossible 
to base the plaintiff’s right to-maintenance on any right of co-parcenary 
accruing by birth, and that the case, as put, was based on no other grounds. 
The plaintiff appealed and his appeal was resisted at the bar on the ground 
that the plaintiff’s right to maintenance was inseparable from his co- 
parcenership with the late Zemindar, which was denied. The sole ques¬ 
tion which the Privy Council had to consider was whether the plaintiff 
was a co-parcener of the late Zemindar, and they held, quoting with 
approval Sir Lawrence Jenkins’ view of their own Board: “It has now 
been definitely decided that in impartible properties there is no co-par¬ 
cenary,’/^) and so holding, they threw out the plaintiff’s appeal. Three 
years later the same noble Lord explained away this decision on the fol- 


(8) Maharaja of Bobbili v. Kami- P. C.; also in Baijnath v. Tej Bali, 43 

nayani, 21 M. L. J. 593, 8 I. C. 860. A. 228 (237, 238) P. C. 

(9) Baijnath v. Tej Bali, 43 A. 228 (11) Sartaj Kuari v. Deoraj Kuari, 10 

(237, 238) P. C., distinguishing contra in A. 272 P. C. 

Rama Rao v. Raja of Pittapur, 41 M. (12) Rama Krishna Rao v. Court of 

778 P. C., dissenting from Raj Kumar JVards, 22 M. 383. 

v. Janki Koer, 24 C. W. N. 857 P. C. (13) Rama Rao v. Rajah of Pittapur, 

(10) Per Lord Dunedin in Rama Rao 41 M. 778 (784) P. C. 

v. The Raja of Pittapur, 41 M. 778 (782) 
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lowing grounds: “ Turning next to the second Pittapur case/' 4 ) it must 
be always remembered that the claim for maintenance as put was made, 
not against the head of the family of which the claimant was a member 
but against the donee, who on the claimant’s own allegation was a stranger 
to the family. It obviously could not, therefore, succeed unless it was of 
the nature of a real right. Now it could only be of the nature of a real 
right, no proceedings having taken place before the estate got into the 
hands of the donee, if the maker of the claim had before that event been 
a person who was in some way an actual co-owner of the estate, and any 
observations which go to the question of maintenance apart from the 
question of real right may be treated as obiter dicta. The decision, there¬ 
fore, was the logical outcome of the decision in the Sartaj Kuari’s case, but 
again the question of succession was outside the scope of inquiry.”* 1 *) 

2034. Now, as to this, it is sufficient to say that it does not appear 
to have been the ground for decision in the previous case. However, if 
this case In? the considered view of their Lordships’ Board then the conclu¬ 
sion to which it irresistibly points is that the liability of the successor to 
pay his predecessor’s debts must be determined without reference to the 
impnrtibilitv of the estate: that is to say if the successor is the son then 
he would be under a pious obligation to pay his father’s debts not illegal 
and immoral. If he is any other relation his liability depends upon whether 
the estate was charged or attached for the debt during the life of the late 
holder. If the debt be otheiwise unsecured the heir would be liable 
only if it was supported by legal necessity. 

2035. Phis seems to be the logical outcome of their Lordships’ 
latest view'. But owing to the uncertainty as to the heir’s position 
there is naturally a great conflict between the Courts ami 
cases. In the view of the Calcutta* 16 ) and the Allahabad* 1 ?) Courts, since 
the law of survivorship applies, the liability of the heir to discharge the 
legal obligations of his predecessor depends upon their binding character 
under Hindu Law; some cases in Madras take this view,*’ 8 ) while others 
affirm the unqualified liability of the heir to pay all debts secured and 
unsecured.* I<J ) This view has found favour in Patna.* 40 ) 

Other questions still remain. Does the fact that the estate was inalien¬ 
able, curtail the liability o f the heir? Following the analogy of the widow 
llies would seem to make no difference. But if the estate was alienable 
and the debt secured by a charge on the estate then the question of neces¬ 
sity would seem to be immaterial. This was suggested by the Privy Council 
in the case—from which an excerpt has been already made—when they 
referred to the plaintiff’s right as not being “ of the nature of a real 
right.”* 41 ) 


(14) Rama Kao v. Raja of Pittapur, 43 
A. 228 (243) P- C. 

(15) Baijnath v. Tej Bali, 43 A. 223 
(243, 244) P. C. 

(16) liar pal v. Bisha 0 A. L. J 753, 
3 I. C. 907; Indar Sen v. Harpal, 34 A. 
79 - 

(17) Gur Per shad v. Dhori Bai, 38 C. 
182. 

( 18 ) Nachiappa v Chinnayasami, 29 
M. 458 . 


(19) Raja of Kalahasti v. Achigadulu, 
30 M. 454; Mandelswara v. Prayag, 32 
M 429 Maharaja of Bobbilli v. Kamna, 
35 M. 108; Varaguna v. Murugappa, 36 
M 375; Depuru v. Umade, 8 M. L. J. 
*) 7 , 8 I. C. 392. 

(20) Shyamlal v. Bijay, (1917) Pat. 
121, 39 I. C. 36. 

(21) Baijnath v. Tej Bali, 43 A. 228 

(243) p. c. 
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2036. To sum up then, the liability of the successor to an impartible 
estate would appear to be as follows: If the estate is alienable or self- 
acquired the heir would be liable to pay all debts secured on the estate, If 
the estate was ancestral or inalienable the liability of the son would extend 
to his pious obligation; but that of the other heirs would be limited to 
debts necessary or incurred for the benefit of the estate. 

2037. In this connexion it is pertinent to mention that all the texts 
on the subject of debts and the cases clustering round them refer to partible 
property in which the co-parcener has the present right to partition. This 
cannot be predicated of an impartible estate; and it can only be by a very 
wide analogy that the liability of the successor to pay the debts of his 
predecessor can be limited. 

2038. Discontinuance of Service.—A seivice estate docs not cease 

Clauce (71 to bnpartible by discontinuance of the service 

au,e attaching thereto. In fact a large number of exist¬ 

ing impartible estates were at one time held on service tenures; but their 
release from service does not alter their established incident of imparti¬ 
ality/ 22 ) Nor does the fact that the estate was regranted after its confisca¬ 
tion by Government suffice to alter its impartibihty unless that incident 
was altered expressely or by necessary implication. 


196. (1) Property acquired by the holder of an impartible 

estate out of its income does not partake of 
ac«eti I o , n , . t,on8 and its character but is his self-acquisition unless 
it is intentionally incorporated with it. 


(2) An accretion so made to an impartible estate also 
becomes impartible. 


Illustration. 

A, the holder of impartible Raj, acquires niouzas B, C and D out of its income. 
B, C and D are managed by the same staff and their collection papers are kept with 
those of the Raj. This is insufficient to show A’s intention to treat B, C and D 
as a part of his Raj. 


Synopsis. 

(1) Acquisition by Holder of partible Estate, Evidence 

Impartible Estate { 2039). of (2039). 

(2) Incorporation zvith the Im- (3) Succession to Acquisitions 

(2040-2041). 

2039. Analogous Law.—All acquisitions made by the holder of an 
impartible estate do not necessarily become a part of his impartible estate. 
Prima facie they are his self-acquisitions and as such follow the rule 


(22) Rajkishen Singh v. Ratnijoy 1 C. H. C. R. 224 (326) ; Radha Bhai v. Anant 
186 P. C.; Beer Partab v. Rajendra, 12 Rao, 9 B. 198; Ram Rao v. Yeshvant Rao, 
M. I. A. 1; Savitri Bai v. Anandrao, 12 B. 10 B. 327. 
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applicable to self-acquired property.In order to constitute accretions 
to the impartible estate, they must be intentionally incorporated with it. 
Such intention would not necessarily be ascribed to one who left the acquisi¬ 
tions undisposed of in his lifetime/ 24 ^ But as the holder may incorporate 
his acquisitions with the parent estate at any time at his discretion, it 
follows that while he is alive, he is entitled to treat them as one or the other. 
But there is a presumption that he intends to keep his acquisitions separate 
and the mere fact that he managed them through his Raj servants or had 
the account papers of the one maintained with the other docs not shew 
his intention to incorporate them; but he may at any time treat them as 
indistinguishable from his Raj when they would become accretions to the 
Raj and acquire all its incidents. 

2040. Where however, they remain unincorporated they will 
descend to the heirs of the holders in accordance with the normal personal 
law to which he is subject. As the Privy Council remarked: “ Unless there 
be a custom by which self-acquired properties of a Mitakshara family 
become part of the ancestral estate, or unless it be shown that the person 
acquiring the same intended to incorporate such acquisitions with the estate, 
they descend by the ordinary law of inheritance. For example, where 
the owner of an ancestral impartible estate, possessed also self-acquired 
properties, dies leaving lineal male descendants, as the inheritance is ' un¬ 
obstructed,’ both classes of property go to them; supposing however, he 
were to die leaving no male progeny in the direct line, but a widow and 
a divided agnatic relation, in the absence of a custom the self-acquired 
property would go to the widow, while the estate would devolve on the 
agnatic heir.”< 2 s> 

2041. Mahomedan Law.—But since the Mahomedan Law makes no 
distinction between ancestral and self-acquired property, and recognizes no 
principle of differentiation in the matter of lineal and collateral succession, 
as is the case under the Mitakshara, which divides inheritance into “ unob¬ 
structed and obstructed heritage ” all classes of property, whether ancestral 
or self-acquired, would in the case of Mahomedans follow one rule of 
devolution. If a custom governs the succession to the ancestral estate, the 
presumption is that it attaches also to the personal acquisitions of the last 
owner left by him on his death; and it is for the person who asserts that 
these properties follow a line of devolution different from that of the 
taluqs to establish it.< J > 


(23) Secretary of State v. Kamachee, 
7 M. I. A. 476 ( 537 ) ; Parbati v. Jagadis, 
29 C. 433 (453) P. C. ; Jayadamba v. 
Warit Narain, 2 Pat. L. J.. 239; 38 I. 
C. 255, O. A.; 2 Pat. 319 P. C.; Aparna 
Debt v. Shiva Praiad, 3 Pat. 367; Hari- 
har Prasad v. Kesho Prasad, (1925) 
Pat. 68; Sri Pratap Chandra Deo v. Sri 
Raja Jagadish Chandra, 40 C. L. J. 331, 
82 I. C. 886 ; Harbaksh v. Dal Bahadur, 22 
A. L. J. 1079, (1925) A. 155; Raghuraj 
Singh v. Debi Singh, 97 I. C. (N.) 721, 
(1927) N. 15. 


(24) Jagadamba v. Wazit Narain, 2 
Pat. 319 (325) P. C. Janki Parshad v. 
Dwarka Prashad, 35 A. 391 P. C, Murtaza 
Husain v. Vasin Ali, 38 A. 552 P. C. 
Rajesviara v. Virapratapali, 5 M. H. C. 
R. 31 ; Kotta v. Bangari, 3 M. 145 ; Sarab- 
lit v. Indrajit, 27 A. 203. 

(25) Secretary of State v. Kamachee, 
7 M. I A. 476 (537); liarihar Prasad 
Singh v. Kesho Prasad Singh, 93 I. C. 
454 ! (1925) Pat. 68. 

(1) Murtasa Husain v. Yasin Ali; 38 
A. 5S2 (567, 568) P. C. 
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197. (1) All property is presumably partible and 

alienable. 

Property U pre¬ 
sumably partible. (2) lmpartibility and inalienability are 

the incidents of an estate which must be 
pleaded and proved in each case. 

Synoptic. 

( 1 ) Presumption of Partibility ( 2 ) lmpartibility or Inalienability 
and Alienability of Pro- to be Pleaded and Proved 

perty ( 2042 ). ( 2043 - 2045 ). 

2042. Analogous Law. —When we see the vast body of property 
around us which is both partible and alienable, law naturally presumes in 
favour of the general partibility and alienability of all property. Imparti¬ 
ality or inalienability being exceptional and confined only to a few estates, 
must be proved whenever it is challenged in each case. So it is now 
enacted in S. 6 of the Transfer of Property Act as follows: “ Property of 
any kind may be transferred except as otherwise provided by this Act 
or by any other law for the time being in force.” 

2043. !The impartible and inalienable estates owe their existence to 
the feudal tenures created by the sovereign power for past and future 
services. Hut in recent years law has declared several estates to be im¬ 
partible and inalienable, while in other cases, the same incidents have 
become attached to certain estates by custom. 

2044. An estate may be impartible though not inalienable and it may 
be inalienable though not impartible. The question of inalienability again 
depends upon the nature, of the tenure, law or custom/ 2 3 * ) since a custom 
may be general, local, or one confined only to the estate in question/s) 

2045. These incidents cannot be engrafted upon an estate by contract 
or compromise which is void as being opposed to public policy. (+ ) The fact 
that parties have treated the estate as impartible and as such have not 
partitioned it for six or seven generations does not deprive the members 
of the family of their rights of partition. ( *) Apart from some estates, to 
which custom may become attached, it cannot be pleaded, as a rule of the 
family succession applicable to all properties held by them. Even the fact 
that the family has observed such a custom for time immemorial, say even 
for 500 years, would not render it valid by its age, since it is unreasonable/ 6 ) 

The question whether an estate is impartible, is a mixed question of 
law and fact/ 7 ) 


(2) Sartaj Kuari v. Deoraj, 10 A. 
272 (288) P. C. ; Venkata v. Court of 
Wards, 22 M. 383 P. C.; Pratap Chandra 
v. Jagadish Chandra, (1925) C. 116, O. 
A. (1927) P. C. 159. 54 I. A. 289; Ven- 
katachalam v. Visvanatha, 102 I. C. 618, 
(1927) M. 725, Baij Nath v. Kedar Nath, 
106 I. C. 646, P. C. 

(3) Basvant Rao v. Mantappa, 1 B. H. 

C. R. (App.) 42 ( 47 ). 


(4) Vinayak v. Gopal, 27 B. 353 P. C. 
Piroj Shah v. Manibhai, 36 B. 53 (56) ; 
Sri Raja Viravara v. Sri Raja Viravara, 
20 M. 256 P. C. 

(5) Dtirriao v. Dari, 13 B. I.. R. 165 
P. C. ; Muthu v. Dorasingha, 3 if 290. 

(6) Venkatachalam v. Visvanatha, 102 
I. C. 618, (1927) M. 725. 

(7) Rupsing v. Rani Baisni, 7 A. I 

( 19 ) p. c. 
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198. In the absence of any law or custom to the con¬ 
trary, succession to an impartible estate is 
partiUe*eitate . 0 ' m subject to the personal law of the holder 
adapted to the nature of the tenure to the 
following extent:— 

(1) Succession is subject to the rule of primogeniture; 


(2) Where the holder is subject to the Mitakshara law, 
the heir is the eldest male issue of the deceased or failing him, 
the eldest co-parcener; 


(3) Where it passes by survivorship from one line of 
descent to another, it devolves not on the co-parcener nearest 
in blood but on the nearest co-parcener of the senior line; 


(4) Females are presumably excluded from succession in 
favour of co-parceners if the estate is ancestral, but if it is a 
separate acquisition of the holder they are entitled to succeed; 

(5) Tn a case subject to the Dayabhag school, the heir is 
the eldest member of the class of persons who are the next 
heirs of the deceased. 


Explanation .—In the absence of custom determining 
seniority according to the seniority of the mother, seniority 
in age amongst brothers alone determines the seniority, ir¬ 
respective of the seniority of the mother. 


Illustrations 


[Note .—In the following illustrations, ./ must he understood to be the owner of 
an impartible estate ] 

(o) A dies leaving his son H aged io and a brother C aged 30. B succeeds 
in preference to C. 

( b ) A dies leaving his widow and a brother The widow would succeed if the 
zemindari is in Bengal, otherwise it will go to the brother. 

(c) A dies leaving him surviving B, elder brother of the half-blood, and C, a 
younger brother of whole blood B succeeds in preference to C in Mitakshara 
ccuntryW while C will succeed in Bengal.to) 

( d ) A dies leaving two sons, B aged 19 by his junior wife and C aged 10 by 
his senior wife. B succeeds 

( e ) A dies leaving a grandson H aged 10 and a brother’s son C aged 20. B 
succeeds. 


(8) Subramanya v. Siva. 17 M. 316. (9) Neel Kisto v. Beerchunder, 12 M. 

T. A. 523. 
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Synopsis. 


(1) Succession to Impartible 

Estate (2046-2047). 

(2) Succession by Primogeni¬ 

ture or Selection (2048). 

(3) Custom of Primogeniture 

(2049-2051). 

(4) General and Lineal Primo¬ 

geniture (2052). 

(5) Succession under Mita- 

kshara I.aw (2053). 

(6) Succession under Dayabhay 

Lazo (2054). 

(7) Tests of Preference among 

Rival Heirs (2055-2056).' 


(8) Order of Succession under 

Aiitakshara Law (2057). 

(9) Right of Illegitimate Sons 

of Shudras (2058). 

(10 ) Interest of Junior Members 

Merely a Sfes Succes¬ 
sions (205’)). 

(11) Succession by Selection 

(2060). 

(12) Position of Ecmales (2061). 

(13) Davabliag Succession 

(2062). 

(14) Meuning of Primogeniture 

(2063). 


2046. Analogous Law.—In describing the incidents of an impartible 
estate it has been stated that succession thereto is subject to the personal 
law of the holder adapted to the tenure. The one incident of impartibility 
carries with it another necessary incident as to its succession being subject 
to the rule of primogeniture (§§ 2050-2052). To this extent the personal 
law must necessarily stand modified Partibility being the general rule, 
the succession of one heir is therefore an exception/ 10 ) This section lays 
down the salient principles as regards succession. All the clauses are drawn 
from the decided cases/ 11 ) 


2047. The explanation is, moreover, supported by the following 
text:— 

Manu. —“ 150. As between sons horn of \vi\es equal in their class and without 
any other distinction, there can be no seniority in right of the mother, but the 
seniority ordained by law is according to the btrth.”(«2) 

2048. Succession by Primogeniture or Selection.—The fact that an 

r , , estate is impartible does not make it separate or 

ause* t )-l ). self-acquired property. It may in fact be self- 

acquired or it may be family property of a joint undivided family. 
If the latter, succession will be regulated according to the rule 
which obtains in an undivided joint family, so far as the selection 
of the person entitled to succeed is concerned; i.e., he will be designated by 


(10) E. I. Co. v. Kamachec, 4 W. R. 
42 P. C. S. C.; sub nom. Seuetary of 
State v. Kamachec, 7 M. I. A 476. 

(11) Cl. (1). — Ishri Singh v. Baldeo 
Singh, 10 C. 79 2 (805) P. C ; tihaicam 
v. Deo Raj, 5 A. 542; Dinkarasami v. 
Bhaskarasaini, 24 M. Oij. 

Cl. (2).— Parbaii v. Chandrapal, 41 A. 
457 P. C. ; Subramania v. Siva, 17 M. 3*6 
(325) ; Raja of Kalahasli \. Achigadu, 
30 M. 454. 

Cl. (3 ). —Naragan ti v Vcnkatachala- 
pati, 4 M. 250; Kachi v. Kachi, 24 M. 
562 affirmed O. A. 28 M. 508 P. C.; 


Ravaneslncar v. Chandri Prasad, 33 C. 
7-2J, 

Cl. (4).— Tara Kumari v. Chaturbhuj, 
42 C. 1179 P. C.; Lekhraj v. IlarfaJ, 30 A. 
406, affirmed O. A. 34 A. 65 P. C.; Rup 
Singh v. Baisni, 7 A. 1 P. C.; Heranath v. 
Ram Naram, 17 \V. R. 316. 

Cl. (5).—Mayne’s H. I.. (8th Ed.), p. 
767, Expl.; Jagdish v Sheo Partap, 23 A. 
369 (382) P. C.; Ramalakshmi v Si va¬ 
unt ha, 14 M. I. A. 570; Pedda v. Bangari, 
o \s a r> r 
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survivorship.* 13 * In an undivided family, succession to an impartible estate 
in the Mitakshara country is therefore not by inheritance but by survivor¬ 
ship.*' 4 * “ When an estate is impartible it is enjoyed in a different 

mode from that prescribed by the ordinary Hindu Law, but the inheritance 
is to be traced by the same mode unless some further family custom exists 
beyond the custom of impartibility.” (15 * As observed in the Shivgunga 
case: “ In the absence of proof of a special custom of descent, the succes¬ 
sion to a zemindari impartible and capable of enjoyment by one member 
only of the family at a time, is governed by the general Hindu Law 
prevalent in that part of India with such qualifications only as flow from 
the impartible character of the subject.”*' 6 * The question then is, who 
is the heir? Where there is a single heir alive at the death of the last 
owner, he will succeed to the estate; but where there are several heirs 
equally related to him, they cannot all succeed, since if they did the estate 
could not continue impartible, since partibilily is a necessary incident of 
joint ownership. An impartible estate can therefore be held only by one 
person at a time and he must be selected out of the body of heirs who 
would take a share if the estate were partible. Such selection is ordinarily 
based on the rule of primogeniture, that is the eldest male relation of the 
deceased becomes entitled to inherit the estate (§ 2063). 

2049. To understand the custom of primogeniture in India we have 
to understand the doctrine of Feudal Law of which 
Custom of Primo- it is a child. On the fall of the Roman Empire in 
geniture. the 4th, 5th and 6th century A. LX, a number of 

barbarous tribes then inhabiting Germany overran 
that decript empire which the conquering hordes parcelled out amongst 
their adherents on condition that they were to rally to the support of the 
community against hostile aggression. The terms upon which these lands 
were let out were at first in the nature of service-grants which in later 
years became known as feuds —a German word- -which signified a stipen¬ 
diary estate the proprictas or sovereignty of which was retained by the 
sovereign. The interest of the feudatory or holder of the feud was at 
first limited to his own life. Rut in course of time it gradually improved 
in stability and acquired a hereditary character, and the feudatory imitat¬ 
ing the example of his sovereign carved out similar subordinate estates 
which established the practice of sub-infeudation and these in turn created 
other subordinate estates leading to a continuous chain of vassals who 
were tied by similar ties to their lords. The first extension of the rights 
of the feudatory was permitted in the succession to the feudatory of his 
sons and in course of time feuds began to be so granted, and latterly the 


P. C.; Jogendro v. Nityanand, 18 C. 151 

(16) Kaiama Nachiar v. Raja of Siv- 
gunga, 9 M. I. A. 593. The rest of the 
judgment, admitting co-parcenary rights 
in an impartible zemindari, is no longer 
sound, in view of their Lordships’ consi¬ 
dered view in Rama Rao v. Raja of 
lytapHT, 41 M. 778 P. C.; Bat) Nath v. 
7 ej Bali, 43 A. 228 P. C.; Udai Partap v. 
Jayat Mohan, (1928) P. 66 (77). 


(13) Baijnath v. Tcj Bali, 43 A 228 P. 
C.; Kanammal v. Annadana, 31 M. 180 
P. C. 

(14) Nackiappa v. Sivasubramania, 29 
M 453; Baijnath v. Tej Bali, 43 A. 228 
P. C.; Sartaj Kuari v. Deoraj, 10 A. 272 
P. C 7 distinguishing Rama Rao v. Raja 
of Ptttapur, 41 M. 778 P. C, dissenting 
from Raj Kumar v. Janki, 24 C. W. N. 
857 P. C. 

(15) Muttuvaduganadha v. Periasomi, 
t6 M. u affirmed O. A. 19 M. 451 (457) 
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feuds began to be granted to man and his heirs, whereupon the estate 
became descendible to all male descendants, who alone were considered 
as of the feudatory’s bloods 1 ?) But this led to the weakening of the 
feudal union and a reaction therefore set in by limiting the succession 
only to one person. The necessity for this limitation was also accelerated 
by the creation of honorary feuds, or titles of nobility, which being indi¬ 
visible could only be inherited by the eldest son; and this let in the rule 
of primogeniture applicable to all feuds whethet territorial or titular. 

2050. The feudal system was introduced into England by William 
the Conqueror and feuds were fully established in the eleventh and twelfth 
century. This same rule of convenience established a similar system in 
India. The military conquerors of the country, anxious to quell local 
disturbances promised largessess to their tenants to whom on the general 
conclusion of peace lands were allotted on feudal tenure. These in their 
turn created under-tenures and so in India as in Europe, the system of 
feudalism grew up with its necessary modification in the law of Hindu 
succession. The Mogul conquerors moreover used to collect land revenue 
by taking a share of the actual grain heap on the threshing door which 
was in later times commuted for a money payment levied on each estate 
or each parcel of land as the case may be. Revenue Collectors were 
appointed and stationed all over the country for this purpose and these 
were paid by grants of land which in course of time developed into here¬ 
ditary tenures. Later on with the decline of the Mogul Empire and the 
dwindling of Imperial revenues these latter were farmed out and revenue 
farmers came into existence.* 18 ) Then again, local officials commenced to 
set up a rule of their own and so in time when the British took possession 
of the country they found a heirarchy of officials already in possession of 
the soil whose rights were ascertained and mostly recognized. 

2051. The fact that these royal grantees, officials, farmers, squatters 
and hangers on had become rooted to the soil was a fact which coult? 
not be ignored by any conqueror. The fact that they were all bound by 
ties of fealty to the paramount power was in itself a guarantee of peace 
and the policy of the British Government, consequently, was and has been 
to recognize the status quo. After the lapse of a century or more, these 
principalities remain though the terms and conditions of their grant are 
obsolete. One relic, however, of their pristine tenure still lingers in many 
estates and petty principalities and it is the custom of primogeniture and 
the exclusion of women is similarly accounted for. Of such exceptional 
custom the Courts require not only strict proof but precise pleading* 1 ^) 
and the more remote from the ordinary law the custom pleaded is, the 
more cogent must be the proof in support of it. As Markby, J., put it: 
“ In order to establish a Kulachar or family custom of descent, you must 
at least show one of two things either a clear, distinct, and positive tradi¬ 
tion in the family that Kulachar exists, or a long series of instances of 
anomalous inheritance from which the Kulachar may be inferred.”* 20 ) It 


(17) Wright’s Tenures, p. 183. Singh, 15 W. R. 37s (383); Serumah v. 

(18) Maine, Early History of Institu- Palathan, 15 W R. 47 P. L 

tions, p. 150. (20) Heeranath v. Burm Narain 

(19) Heeranath v. Burm Narain Singh, 15 W. R. 375 (386). 
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must be proved by the best available evidence*-”) which must not merely 
consist of what the persons opine, not of what ought to be, but of what 
is and which they have seen in practice. It must not be merely evidence 
of a past tradition but of a living custom, proved not by irresponsible out¬ 
siders who have nothing to lose by their evidence but by the evidence, if 
possible, of relations who depose to their prejudice *-’) 


The Courts look askance at customs varying the natural law' e.y., the 
exclusion of females from succession which is a mere relic of an ancient 
prejudice against the weaker sex. 

2052. General and Lineal Primogeniture.—Primogeniture may 
be general or lineal. Now, since impartibility is the creature of 
law or usage, it must equally determine the rule of succession 
and whether it is one or the other, cannot be the subject 
of any a priori reasoning. It must depend upon the nature of the 
grant and the law or custom which regulates its succession, in the absence 
of which the general law must apply. As this law does not exclude 
women from succession, there is no inconsistency between a custom of 
impartibility and the right ot females to inherit, and the general law will 
prevail unless it is proved that they are excluded by custom.* 2i) That 
custom may shew what is the rule of succession, if it is by promogeniture, 
general or lineal, the one favours succession b\ proximity of degree,*-*) 
while the other limits succession to the eldest member of the senior line. 
In the one case nearness of blood and in the other nearness in line, is 
the ground of preference—that is to say, while in the one case, one nearer 
in blood though belonging to the junior line is preferred, in the other, 
succession goes to the eldest in the senior line without reference to the 
nearness in blood. It is settled in accordance with the rulings of the Privy 
Council that when impartible properl} passes by survivorship from one 
line to another it devolves not on the co-parcener nearest in blood but on 
the nearest co-parcener of the senior line.*-"!) other words, the ordinary 
rule governing primogeniture favours lineal as opposed to general primogeni¬ 
ture. But where general primogeniture is shown to he customary, and 
proximity of degree governs succession as amongst those who are equal 
in proximity, the older in line is to lx* preferred.*') The question whether 
an estate is subject to the ordinary law of succession or descends according 
to the rule of primogeniture must be decided in each case according to 
the evidence given in it.* 2 ) 

2053. In the Udayarpalayam zemmdari case the plaintiff sued for 
recovery of the zemindari on the ground of his nearness in blood. The 


(21) Heeranalh v Burnt Narain 
Singh, 15 Y\ K 375 (391). 

(22) Scrumah v. Palathan, 15 \V. R. 
47 ( 4 «) p *:• 

(23) Rain Nundan v. Janki Koer, 20 
C 828 (852) P. C. 

(24) Muhammad v. Husain, 26 C. 81 
(90) P. C. 


(25) Naraganli v Vcnkatathalapati, 4 
-SO (267) F. 13 .; Kaihi v. Kachi, 24 
Al. $U> ((iog) affirmed O A. 28 M. S08 
^512) P C. 

(r) Mhd lman silt v. Husain Khan, 
*> <-• 508 (512) P. C. 
o6 2 p V Q la(ja ^ (ta v> y ar l a gndda, 13 M. 



S. 198.] 


IMPARTIBLE ESTATES 


1023 


zemindari belonged to one Z who had three wives. By the first wife he 
had no issue. By the second he had three sons M, R and P and by the 
third one son V. On the death of Z 

the estate passed first to M then to M’s z (i) 

son and then to M’s brother R. On 2n ‘' Wife I 3 rd Wife 

the latter’s death possession was taken | ] 

by S the grandson of his brother P. i ^ 

Q contested S’s right on the ground | ~ {"' | | 

that he was nearer in blood to R, but m (O K (4) p Q 

the Privy Council threw out his suit -j- ( I L 

holding that S being a nearer co-par- (3) | 

cener of the senior line was preferably ,, ( 5 ) 

entitled/ 2 *) In other words, the estate 
was subject to lineal primogeniture. 

“The principle of representation places the first defendant (S) and the 
plaintiff (Q) in the position respectively of their grandfather (P) and 
father (V) and therefore equally near to the deceased Zemindar (R) 
(apart from any question of half-blood) and that being so, the first defen¬ 
dant (S) being senior in age to the plaintiff would take the impartible 
property in preference to the plaintiff (Q).” <33 ) 

2054. The case would have been differently decided if it were subject 
to the Dayabhag, which does not recognize survivorship as determining 
the devolution of property/ 24 ) The same view was taken by the Privy 
Council in a competition between a junior uncle of the last Zemindar and 
a grandson of a senior uncle who was held to have a superior rights 2 *) 
Similarly in another case the custom of succession by lineal primogeniture 
was pleaded and proved There the contest lay between the eldest male 
descendant of the second son of the original owner and the descendant of 
his fourth son nearer by one degree to the Propositus. Tt was not dis¬ 
puted that a grandson whose father was dead succeeded to the grand¬ 
father’s estate in preference to a surviving uncle Rut it was contended 
that this did not prove that the rule of lineal primogeniture applied in 
cases of collateral relationship. But the Privy Council held it established 
from a family tradition, though unsupported by any actual instance in which 
the rule had neither been followed nor departed from proving the custom 
and the title of dignity bestowed on the heir apparent (l ) The rule of 
succession by lineal primogeniture is then an exception to the general rule 
that a nearer heir excludes a remoter one. But though from the 
reported cases it would appear that this mode of succession is common 
to impartible estates, it cannot be so presumed. And he w’ho relies upon 
it must prove it/ 2 ) Again, the fact that the estate is held by a single 


(22) Kachi v. Kachi, 24 M. 562 
(609), following Naraganti v. Venkata- 
chalapati, 4 M. 250 (267) P. C., affirmed 

O. A. Kachi v. Kachi, 28 M. so 8 ( 5 T2 ) 

P. C. 

(23) Kachi v. Kachi, 24 M. 562 (609, 
610 ). 

(24) Neelkisto v. Beerchunder, 12 M. 
I. A. 523, explained in Naraganti v. Ven- 
katachalapati, 4 M. 250 P. C. and in 


Subraniaitya v Sira, 17 M. 316 (325- 
330); Kachi v. Kachi, 24 M. 562 (608, 
609), affirmed O. A 28 .\f. 508 (512) 
P. C. 

(25) Naraganti v Venkatachalapati, 4 


M. 250 (267) P. C. 

(t) Mohesh v. Satruqan, 29 C. 343 


P. 


C. 


(2) Achal Ram v. Udai Pertab, 10 C 


511 ( 51 8 . 510 ) P- C 
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heir does not necessarily imply that it is subject to the rule of primogeni¬ 
ture,^) or to any particular kind of primogeniture. 

2058. In determining the right of succession to an impartible estate 
the class of kindred from whom a single heir is to he selected, should be 
first ascertained. Next it should be seen whether family custom or kula- 
char disclosed a special rule of selection, and in default of such custom, 
seniority of age constitutes a title by descent to the impartible estate, by 
analogy to the general Hindu Law. Nearness of blood is no ground of 
preference under the Mitakshara Law in case of disputed succession to co¬ 
parcenary property which is partible, and it is likewise no ground of pre¬ 
ference when such property is impartible. When therefore, the family pro¬ 
perty belongs to a co-parcenary family consisting of all the brothers of the 
deceased Propositus, whether of the whole or half-blood, in the absence of 
a specification to the contrary, the brother that is entitled to succeed to the 
property is the eldest in years/*) 

2056. The parties to a suit, first cousins once removed, contested the 
right to inherit an impartible zemindari, which had been acquired by their 
common ancestor, who had left two daughters by two different wives. The 
plaintiff was the son of the younger daughter, the defendant’s father was 
the son of the elder. The younger half-sister survived the elder, and 
in 1863 was judicially declared to have inherited alone the impartible zemin¬ 
dari. On her death, the elder daughter’s son, in litigation ending in 1881 
made good his title to the estate being descendant in the elder line. It was 
held that this last male owner became the stock from which descent had 
now to be traced and that the successor was no longer of that stock, and 
that the son of this last male owner had a title to the zemindari on his 
father’s death in consequence of the full and complete ownership of the 
latter who had himself become a fresh root of title/®) 


2057. In a zemindari subject to the Mitakshara a half-brother senior 
~ c . in age would have preference over a younger brother 

■ion. * ° “ cc of full blood< 3 4 5 6 ) but the very reverse is the case in a 

Dayabhag succession in which the doctrine of sur¬ 
vivorship has no application either as a general part of inheri¬ 
tance or as an exception to it/ ? > In the case of competition 
between two half-brothers in the absence of custom seniority in 
years is alone the criterion. The seniority of the mother does 
not count/ 8 ) But custom may decree otherwise. It may, for instance, 
confer priority by reason of the seniority of the mother and not by reason 
of the seniority in age. Such a custom was pleaded and affirmed by the 
Privy Council/ 9 ) Such was also the custom proved in a case that sons by 


(3) Bhai Narindar v. Achal Ram, 20 
C. 649 (652) P. C ; Muhammad v. Husain 
26 C 81 (00) P C Jeetnath v. Loke- 
nath, 19 W. R. 239; Ramchandra v. Ven- 
katrao, 6 B. 598 (613) ; contra in Bhawani 
v. Deo Rajkuaan, 5 A. 542; Muthuvadu- 
gunada v. Periasami, 19 M. 451 P C. 

(4) Subramattva v. Siva, 17 M. 316 
( 327 ). 

(5) Muthuvadugunadha v. Penasamt, 

19 M. 451. 


(6) Subramania v. Siva, 17 M. 316 
(330) ; Ramasami v, Sundaralingasami, 
17 M. 422. 

(7) Sheo Soondary v. Pirthee Singh, L. 
R. 4 I. A. 147, O. A. from Raj Kishore 
v. Gobind, I. C. 27 F. B. 

(8) Ramalakshmi v. Sivanatha, 14 M. 
T. A. 570; Pedda v. Banjari, 2 Mi. 286 
P. C. ; Ramasami v. Sundaralingasami, 17 
M. 422 (438). 

(9) Sundaralingasamt v. Ramasami, 22 
M. 515 P. C. 
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a wife of the caste of the Raja take in preference to a son by a wife of a 
lower caste/ 10 ) 

2058* A half-brother succeeds in preference to the widow of the last 
owner/ 11 ) So, where the Zemindar was a Shud.a amongst whom the ille¬ 
gitimate son succeeds to his father, it was held that as between the son oy 
a wedded wife and an illegitimate son, the ordinary rule of survivorship in¬ 
cidental to a family co-parcenary applied and the ilk gitimatc son having 
survived the legitimate upon his death without male issue, was 
entitled by survivorship to succeed to the partible Raj/'-' J So if the owner 
die leaving no male issue, but two co-widows, they would inintly inherit it 
the estate is partible, llut if the estate be impartible the senior will take 
the estate and the junior will only receive maintenance. In other words the 
rule of descent is the personal law of ihe parties That determines the 
heir or heirs. If the estate is partible they all participate. If it is impar¬ 
tible the eldest of them takes and the rest are excluded by reason of the 
impartible character of the estate. And since the heir is determined by the 
general law it follows that if females are competent to inherit to an impar¬ 
tible estate the fact that it is impartible is no reason for their exclusion 
though here as elsewhere custom may have ordained their exclusion; but 
in that case such custom must l>e strictly proved (, 3) in the absence of which 
in the absence of male issue the widow of the late Zemindar will succeed* 14 ) 
and possess the absolute rights of the owner but may relinquish any of her 
rights in a compromise with her reversioner/'s) So it was proved that 
there was a custom applicable to the Babuam and Soha-j grants from the 
Darbhanga Raj which excluded widows, daughters end descendants of the 
daughters from succession. These grants descend in the family of the 
Daibhanga Raj not to one male heir only, but to all the existing male 
heirs in the male line of the grantee as co-parceners/ 16 ) 

2059. Though the heir is traced in conformity with the general law, 
the interest of the other members of a Mitakshara family is, as regards an 
impartible estate, a mere spes successionisS ,7) It is not a vested interest as 
in the case of partible property. And while it is true that the dear and 
unequivocal declaration of his intention to separate from the holder of such 
estate would exclude him from the joint family to the same extent as in the 
case of the family holding partible estate, the fact that the person so sepa¬ 
rating forfeits his chance of inheriting the whole of the estate by survi¬ 
vorship, the Courts require strong evidence to establish such separation/ 18 ) 


(10) Bistooprca v. Basoodeb, 2 W. R. 
232. 

(11) Parbati v. Jagodis, 29 C. 433 P. C 

(12) Jogendro v. Nityanand, t 8 C. 151, 
(iS 5 ) P. C., approving Sadu v. Baiza, 4 
B. 37; Visvanatha v. Kamulu, 24 M. L. J. 
271; 2i I. C. 724; contra in Parvalhx v. 
Thrumalai, 10 M. 334 (346), dissentinsr 
from Sadu v. Baiza, 4 II. 37, can no longer 
he maintained since the approval of the 
Bombay case by the Privy Council. The 
view taken in that case that there is co¬ 
parcenary in an impartible estate, is 
equally erroneous; Rama Rao v. Raja of 
Pittapur, 39 M. 306, affirmed O. A. 41 M. 
778 P. C. 


(13) Ramnundun v. Jauki, 29 C. 828 
P. C.; J'arakuman v. Narayan, 4 2 C. 1179 
P. C, O. A. from Sarain v. Tarakumari, 
5 I- C. 193. 

(14) Periasami v. Periasami, 1 M 312 
P, C, followed in Doorga v. Doorga, 4 C. 
190 (202, 203) P r . 

( 15) ffarpal v. Lekrai, 30 A. 406. 
affirmed O. A. Lekraj v. Harpal, 34 A. 65 
P. C.; Indar Sen v Ifarpal, 34 A. 79. 

(16) Ekradeshwar v. Janeswari, 42 C. 
582 P. C. 

(17) Laliteshxoar v. Raines/near, 36 C. 

481. 

(18) Jagadamba v. Jf’aztr Naraiti, 2 
Pat 319 P. 0 .; Konammal v. Annadam, 
51 M. 189 P. C. 


H. C.— 65 
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This would be clear from the facts of the following case decided by the 
Privy Council. The Jagirdar had four sons, of whom the eldest was weak 
of intellect, lie, therefore, settled his Jagir on the second son. The estate 
then descended from father to son for 92 years when the junior branch 
became extinct. Meanwhile there had been partitions of all partible pro¬ 
perty between the senior and his own branch and between his own branch 
and between the members of each branch inter sc. On the death of the 
last owner issueless in 1914 the senior member in the line of his eldest 
excluded son took possession of the estate whereupon the mother of the 
last owner sued to dispossess him. It was found that although there had 
been several partitions the fact that the second son had been let into posses¬ 
sion by arrangement, the zemindari remained and continued the joint 
family property in his line since “ in order to establish that an impartible 
estate has ceased to be joint family property for the purposes of succession, 
it is necessary to prove an intention expressed or implied on behalf of the 
junior members of the family to give up their chance of succession to the 
impartible estate.”* 19 ) 

As to this, it is submitted that even if a member of the junior branch 
had given up his chance of succession it would not have sufficed to make 
the estate separate when it w'as otherwise joint/-’ 0 ) But their Lordships 
hold that the other ground is more conclusive. It was argued that since 
all partitions are presumed to be complete, the several partitions had the 
effect of destroying coparcenary in the impartible estate to which their 
Lordships replied that since the impartible estate could not be partitioned, 
the members’ right of succession could only be destroyed by renunciation. 

“ Further, to lay down that members of a joint family could not partition 
their partible property without losing their rights of succession to the 
impartible estate, w'ould impose on those families a restriction on the 
tree right to partition which has been so fully recognized by the decisions 
of this Board in recent years.”* 2 ’) Tn the end their Lordships upheld the 
rights of succession to be by survivorship. 

2068. Succession by Selection.—It has already been seen that 
ordinarily an impartible estate is subject to the rule of lineal primogeniture, 
and that where the estate is impartible, but not inalienable, the owner for 
the time being is entitled to dispose of it by gift or devise. Where, how¬ 
ever, it is inalienable, he may still possess the customary right of selecting 
his heir from amongst his sons. Such right is not merely confined to the 
impartible estates in this country; since it w'as equally the incident of an 
ancient Irish tenure known as Tanistry, which, however, has long since 
been obsolete/") but it seems to still survive in some Taluquadari estates 
in Oudh; e <j , the Kanhmow estate, where the Taluquadar was found to 


(19) Kommmal v. Annadana, 51 M. 189 

(204) P. C. ' 

(20) S. 6 (a), Transfer of Property 
Act, S. 201 fa), post ; Annada Mohan v 
Cour Mohan, 48 C. 536, O. A. 50 C. 929 

(21) Konammal v. Annadana, 51 M. 
189 (205) P. C. 


(22) From Tan, territory; also called 
Tanistria, which allotted the inheritance to 
the oldest and the most worthy of the 
deceased’s name and blood without regard 
to proximity. It led to bloody wars and 
was abolished by James I.—See Wharton: 
3 Hall, Const. Hist., C. 18, p. 377. 
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possess the right to nominate one of his sons as his successor without refe¬ 
rence to seniority/ 20 * 

2061. Position of Females.— The right of a female heir to in- 
Clause (41 herit an impartible zemind.iri depends upon the law 

au * e to which it is subject. Tn a zemindari subject to no 

special law or custom the ordinary rule must pievail, viz., a female cannot 
inherit an impartible ancestral estate, belonging to a joint family under the 
Mitakshara, when there are male members of the family who are qualified 
to succeed as heirs; a rule of law not dependent on custom, and a custom 
modifying the law in this respect must be a custom to admit females, not a 
custom to exclude them/ 21 * This view would be intelligible if we remem¬ 
ber that the rights which women possess as regards an ordinary partible 
property cannot be enlarged by the mere fact that the property to be dealt 
with is impartible. They succeed or are excluded irrespective of the nature 
of the property in accordance with their personal law. Such law' entitles 
them to succeed to their husband’s sepaiate property* 22 * from which they 
cannot be excluded by reason of their sex unless they are excluded by 
custom/ 23 * 


2062. Dayabhag Succession.—The same rule holds good in the case 

Clause (51 a ^ayabhag family, that is to say, the heir is 

au,e 1 selected by the personal law and if there are more 

than one equally eligible, the eldest succeeds by his right of seniority. 

2063. Meaning of Primogeniture.—The history of the rule of pri¬ 

mogeniture has already been given (§§ 2049-2051). 
Explanation. The term primogeniture means “ first-born ” and the 

heir most senior in age whatever his relationship to 
the last owner, will succeed under the rule in preference to other heirs of 
equal degree So where the deceased has left several sons the eldest succeeds 
and the fact that he was born of a junior wife is immaterial As the Privy 
Council observed: “ It is by the birth of his first-born son that a Hindu 
discharges the duty which he owes to his ancestors and obtains spiritual 
benefits for himself and therefore it is to that son that the pre-eminence 
should be given.”* 2 -** But as between a previously adopted son and a sub¬ 
sequently born natural son, an impartible estate goes to a natural son “ the 
reason being that the adopted son is a substitute for the auras son and that, 
wdien the latter comes into existence, he excludes the substitute.”*-’ 3 * 


(20) Per Lord Hobhouse, in Ishri 
Singh v. Baldeo Singh, 10 C. 792 (804, 
805) P. C. In A dial Ram v. V dai Pratab, 
ti>, 5u P. C., the rule was recognized, 
though the decision turned upon another 
point. But a similar tenure was found 
proved in Afsul Khan v. Kasim Khan, 
.10 C. 843 P. C. 

(21) Yenumula v. Ramandara, 6 M. H. 
C. R. 93 (108. 109); FUranath v. Ram 
Narayan, 9 B. L. R. 274, approved in 
Chitilamun Nowlukbo, x C. 153 P. C. 


Rufsingh v. Baisni, 7 A. 1 (10, 11) P. C. 

(22) Ram Nundun v Janhi, 29 C 828 
(851) P. C, following Beer Pcrtab v. 
Rajendar, 12 M l A t; l ' dai Pratal> v 
Jagat Mohan, (1928) P 66 (77. 78). 

(23) Ram Nundun v Janki, 29 C 828 
P C 


(24) Jogdish v. Shco Parlab, 23 A. 369 
(382) P. C. 

(25) S. 53 (3), ante; Dattak Lhandrika 
v. 32; Ramasaini v Sundaralinqasami, 17 
M.‘ 422 (434. 435)- 



CHAPTER XVI 


General Principles of Alienations. 

2064. Topical Introduction.—The law of alienation comprises 
all alienations, voluntary or involuntary, inter vivos or post mortem, for or 
without value. The subject occupies a large space in Hindu Law, since 
the subject lends itself to consideration from several standpoints—the status 
of the alienor, the nature of the property alienated, the question of con¬ 
sideration, its necessity, the lelalionship of the alienee to the alienor, and his 
bona fidrs. Hut the subject is susceptible of being reduced to a few leading 
principles set out in this chapter. As regards the competency of the alie¬ 
nor, it is now settled that all managers, whether of joint property or of a 
religious endowment, or of the estate of a minor or a lunatic or a person 
suffering from other disability, are subject to the same rule. And so is 
the widow manager of her own estate or the estate of her minor son. In 
this lespect the father alone possesses an additional power and wider dis¬ 
cretion. But the latter is no deviation from the principle but rather affects 
its application to his privileged position in the family. His power of aliena¬ 
tion for his own antecedent debt is. however, an added power which he 
shares with no other manager. In other respects his authority is identical. 
This branch of Hindu Law is scarcely a law of its own, since it is a mere 
application of the wider principle applicable to trustees and persons occupy¬ 
ing a fiduciary character accommodated to their own right in the property. 

2065. The law of alienations, as a branch of personal law, is limited 
to the alienor’s capacity to convey an interest in the joint property binding 
upon all the members of the joint family. Hindu Law makes no distinc¬ 
tion between an alienation in the nature of transfer of property inter vivos 
and an alienation otherwise, by an act invitum or by devise; nor, indeed, 
does it, as now understood, distinguish between moveable and immoveable 
property, since an alienation of both is subject to the same rules. The law 
of alienations is thus not the law of property but of persons, since what¬ 
ever may be the property or the mode of its alienation, the two questions 
that arise are: (a) who was the alienor; and ( b ) why was the alienation 
made? The second question only arises if the first shows the alienor to 
possess only a qualified right of disposal according to his sex and the nature 
of his right over the property in his possession. That right depends upon 
his status in the family. 

2066. The development of law on this subject has been towards sim¬ 
plicity. At one time there was some doubt as to whether the father did 
not possess a larger power of disposal over ancestral moveables,and 
whether the manager’s power of disposal was pecular to his status at 
manager and was not merely incidental to his possession, since, had not 
Brihaspathi declared: “ Even a single individual may conclude a dona¬ 
tion, mortgage or sale of immoveable property, during a season of dis¬ 
tress, for the sake of the family, and especially for pious purposes.”^ 


(i) Mit., I-I, §27. 


(2) Cited in Mitak., I-I, §28. 
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In other words, the primary question in such cases is not so much who 
made the alienation but rather why the alienation was made. But what¬ 
ever may be the logical possibility of such a course, its impracticability 
is beyond question; for who would purchase pioperty from a co-par¬ 
cener when he knows it to be in possession of the manager? Moreover, 
who would treat the alienation bona fide when the alienee did not even con¬ 
sult the manager? Indeed, neither the Mitakshara nor the Mayukh recog¬ 
nizes the right of a mere co-parcener to alienate joint pioperty, which right 
is assumed to belong only to the father and the manager as accredited repre¬ 
sentatives of the joint family. The right of alienation in such cases is then 
a representative right and may be equally enjoyed by any representative, 
even a trustee, in other words, the right of the manager to alienate joint 
property depends not upon the fact that he is a co parcener but rather on 
the power of alienation incidental to his management. As such, the 
Privy Council have held the shebait, guardian, trustee, manager and a 
lemale heir, all alike, to possess the same right. 

2067. Hindu Law of property has been greatly modified by the en¬ 
croachment of the statute law, which has however, sedulously saved it on 
certain points upon which it is still extant. Thus the Transfer of Pro¬ 
perty Act, while it supersedes the Hindu Law on the subject of forms 
and incidents of transfer by way of sale, exchange, mortgage, lease and 
actionable claims, expressly saves the rule of Hindu Law on the subject 
dealt with in Chapters II and VII relating to gifts, except Section 123 which 
prescribes the form of gifts. 

It will be seen that Chapter II deals with the general principles of 
transfer and their construction. As most of the sections in this chapter 
are drawn from the Succession Act, these sections arc more in request in 
construing gifts, grants and wills than transfers for value which are the 
subject of another chapter in that Act. 

2068. Now it may be observed that in ascertaining the meaning of any 
transfer regard must be had to the following four essential facts; ( i) The 
nature of the property; (it) the right possessed by the transferor; (in) its 
purpose; and (iv) the mode of alienation. Suppose, for example, that the 
property is co-parcenary interest. Here the right possessed by the trans¬ 
feror depends upon the personal and in fact, the local law, to which he is 
subject. If he is subject to the Dayabhag law then he is free to dispose 
of it by sale or gift at his own discretion. But if he is subject to the 
Mitakshara, then his right of alienation must depend upon the local view 
of that law r , that is to say, if he is subject to the Bombay and Madras view 
he may transfer it for value. But if he is subject to the Courts in Behar. 
United Provinces, Oudh and the Punjab he cannot transfer it at all; but 
if he contravenes the law and transfers it, the purchaser acquires only an 
equity to his purchase which may be translated into such relief as the 
Court deems fit. But in the last case if the transfer is involuntary, e.g., 
if it is in execution of a decree against the co-parcener then, lie is entitled 
to the interest to the same extent as a purchaser by treaty in Bombay 
and Madras. 

2069. The Hindu Law of property is so far unaffected by the Trans¬ 
fer of Property Act. This is even less affected when it is a gift or a devise. 
It will be presently seen that the quantum of interest which a gift conveys 
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to the donee depends not only upon the text of the deed but also the sex of 
the donee. Again, both on the subject of the construction of gifts and wills, 
the Hindu Law follows rules which are not all in consonance with the 
English canons of construction. The Hindu Law of Transfer is thus of 
sufficient importance to deserve a separate chapter in the Hindu Code. 

2079. The ensuing sections must, however, be necessarily regarded as 
merely dealing with points upon which Hindu Law remains unaffected by 
the statute. For a general commentary on the subject, reference is invit¬ 
ed to the Author’s Law of Transfer, where the rules of Hindu Law modi¬ 
fying or bearing on the different sections will be found set out and 
discussed. 


Definition of pro- 199. (1) “Property” is anything 

perty. which may be the subject of ownership 

(2) It may be moveable or immoveable. 


Synopsis. 


(1) Definition of Property 

(2071). 

(2) Idol, both a Person and Pro¬ 

perty under Hindu Law 
(2072). 

(3) Categories of Property 


(2073-2074). 

(4) Nibandh or Corrody, Im¬ 

moveable Property under 
Hindu Law (2075-2077). 

(5) Malikana and Nankar 

(2078). 


2971. Analogous Law.—The general notion of property will be 
found discussed in the author’s work on the Law of Transfer.**) It 
is proposed here to set out its meaning under Hindu Law, which however, 
contains no disquisition on the meaning of the term. “ Property ” is a 
creature of law. It includes only tho.se things which law recognizes as 
capable of ownership. As such the term is necessarily elastic, comprising 
as it does such objects as law from time to time throws into that category. 

Besides the ordinary objects and things which are classed as pro¬ 
perty by the general law, Hindu Law treats the following as property. 

2072. Idol*.—. Vn idol is treated by Hindu Law both as a juri¬ 
dical person and property. As property, idols may be the subject of parti¬ 
tion. So, where the plaintiff and defendant were jointly entitled by rota¬ 
tion to the profits from an idol in the, defendant’s temple, and the defendant 
having obstructed the plaintiff’s use and worship of the idol in his temple 
the plaintiff was declared entitled to remove the idol to her own house 
during the period that she was entitled to the profits from it. ( <) So in 
another case it was laid down that in the eye of the law, idols are 
property, and the right to deal with such property must, in the event of 
disputes arising, be determined by a Civil Court/*) The idol is again a 
juridical person, in perpetual minority and capable of holding property 


( 3 ) Gour’s Law of Transfer ( 5 th Ed.), 
§§ 182 - 186 . 

( 4 ) Dworkanath v. Jannobee, 4 W, R. 
79- 


(S) Subbaraya v. Cliellappa, 4 M. 315 
( 316 ); Damodar Das v. Uttam Ram, 17 
B. 271 . , 
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through its manager.< A > As such, the individuality of one idol cannot, it is 
said, be validly transferred to its substitute.^) Nor is it clothed with any 
existence till it is consecrated, and has so become spiritualised or rather 
individualized.W liut it is submitted and is now ldd, that neither of these 
conditions is essential, since an idol is a person in an ideal sense and its 
personality is not destroyed by the substitution of one image for another. 
In fact the wooden image of the god Juggunnath has to be so renewed 
from time to time. A permanent image does not therefore, seem to be 
indispensable for dedication to a deity of which the irnagt is merely the 
visible expression.*?) .Such are other ideal persons such as muths (l °) and 
colleges which lead the dual existence of being both persons and pro¬ 
perties, since they are both owners and the things owned. 

The subject will have to be further examined in the sequel in con¬ 
nection with the law relating to Religious Endowments (Gi. XXI). 

2073. Sub-division of Property.—Though the General Clauses 
Act (,I > as well as the Transfer of Property Act* ,J ) contain definitions of 
“ immoveable property ” they do not dispense with a reference to Hindu 
Law. The definition of that term in the Transfer of Property Act is 
negative and incomplete*'*) and that adopted in the General Clauses Act 
describes it as including “ land, benefits to arise out of land and things 
attached to the earth, or permanently fastened to anything attached to 
the earth ” This definition only provides a working definition of that term 
as used in the Imperial Acts.* ,4) Even as such, it does not define what is 
a “benefit to arise out of land.” Moreover, as S. 2 of the Transfer of 
Property Act expressly saves the rule of Hindu Law against anything 
enacted in Chapter II, it becomes necessary to enquire what is the actual 
import of the term in Hindu Law. This is all the more necessary as 
Hindu Law prescribes special rules for the alienation of immoveable pro¬ 
perty by the manager, the Hindu widow and othir qualified owners of 
family property. 

2074. Property may be variously subdivided according to the stand¬ 
point from which it is viewed. Hindu Law divides it into land and goods, 
or immoveable and moveable property. So far Hindu Law does not differ 
from the general law. It, however, regards certain incorporeal rights as 
immoveable property. The leading text on the subject is as follows:— 

Yadnavalkya.—“ Let a king, ha\ing gi\ui land or assigned a coirody, cause his 
gifts to be written for the information of good princes who will succeed hnn/’Os) 

To this Jagannath adds the following explanatory note: In the 
Dipkalika a corrody is thus explained: The gift of a future thing by a pre- 


( 0 ) Narayan v. Roodur Narain, 2 Hay, 
490; Hipf>ro v. Kenac Payee, 3 W. K. 165; 
5 W. K. 82; lihuygabiitty v. Goroo Pro- 
soHiw, 25 C. 112; Mandhar v. Lakshmi 
Raw, 12 B. 247. 

(7) Doorga Pershad v. Sheo Prasad, 7 
C. I.. K. 27* 

(8) Upendra v. Hem Chunder, 25 k. 
405; Rajomoyce v. Tooylukho, 29 C. 260 

(9) slsila v. Nibode, 20 C. \V. N. 901, 
35 I. C. 127 . 


(10) Jagadindra v. Hemauta, 32 C. '20 
P. l\ 

(11) Act X of 1897, S 3 (25). 

(12) Act IV of 1882. 

(13) S. 3; see 1 Gour’s Law of Trans¬ 
fer (5th Ed.), §§66-80 

(14) General Clauses Act (X of 1897), 

s 3 - , 

(15) 2 Dig, pp. 162, 163. “Corrody — 
the gift of a thing assigned on a fund ” 
—Colcbrookc’s note The Sanskrit word 
is Nibandh, cited in Mayukh, II-I-6 
(Mandlik), 19 . 
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vious agreement in this form: “ I will give a hundred Suvarms < l O every 
month of Kartik or out of this mine, or this village, I will annually give 
a hundred Suvarnas , or J will monthly give one Suvarna."*- 17 '* 

2075. Nibandh.—What is then a Nibandh, translated as Corrody ? It 
is thus explained in the Katnakar: “That which is fixed or made fast 
(nibadhyatc ) is a Nibandh (or Corrody), fixed pension receivable out of 
mines or the like.” 

The co-relation of Nibandh with land shows that the two were re¬ 
garded as closely allied. The question then arises what they comprise and 
whether they arc similar in their nature and quality. There can be no 
doubt that there arc several incorporeal rights which Hindu Law classes as 
immoveable property. Such is a hereditary office which it treats as im¬ 
moveable property/ 18 ) So is also a right to officiate as priest at funeral 
ceremonies/ iy ) a right to worship an idoU*°) and such is a Nibandh or 
corrody/ 2 *) which is an allowance whether secured on land or not/* 1 - 1 ) 
The question was considered by a Full Bench of the Bombay High Court 
in connection with the question of limitation. The Government of the 
Peishwa had, by a sanad dated 1790-1791 A. D., granted an allowance for 
the performance of worship in a temple at Mahim, which was annually 
payable and paid till 1859 when the Collector of Thana discontinued it. 
The plaintiff sued for its recovery and the question referred to the Full 
Bench was whether it was immoveable property within the meaning of the 
Limitation Act of 1849/-’3) On the construction of the sanad the grant 
was found to be permanent, irresumable and substantially inalienable, it 
was contended for the appellant that the question whether the subject- 
matter of the suit was or was not immoveable property ought not to be 
determined by a reference to Hindu Law. But the Court held that as the 
term “ immoveable property ” had not been defined in the Act and even 
if it had been, as connoting an interest in immoveable property, its 
nature and quality could only be determined bv Hindu Law and usage, 
according to which a Nibandh^ or corrody (2,) signifies anything which 
has been promised deliverable annually or monthly or at any other fixed 


(16) “ Gold pieces.” 

(17) 2 Dig p 163. To the same effect, 
Mayukh, lt-1-6. 

(18) Smde \ Sindc, 4 B H. C. R. Si; 
Balvantrav v. Purshotam, 9 B. H C. R. 
09 , approved in Futtehsaugji v. Desai, 13 
P. L. R. 254 (263, 264) P. C.; Becma v. 
Jamasjee, 2 M T. A 13. 

(19) Futtehsaugji v Desai, 13 B. L. R. 
254 P- C.; Krishnabhal v. Kapalibat, 6 B 
H. C. R. 137; Balvantrav v. Purushotam, 
g B. H. C R. 99; Collector v Krishrta- 
nath, s B. 322; Appana v Nagid, 6 B. 
542; Raghoo v. Kassy, ro C. 73; Sukh 
Lai v. Bishambhar. 39 A 196. 

(20) Eshan v Manmohim, 4 C. 683, 
followed in Jatikar v. Mukunda, 39 C. 227 
U?o). 

(21) Government v. Kahanrai, 14 M. I. 
A. 551; Government v. Gosvani, 9 B. H. 


C. R. 222 (226); Krishnaji v. Gajanan, 33 
B. 373- 

( 22 ) Kristodhone v. Nandarani, 35 C. 

88g (894). 

(23) S. 1 (12), Act XIV of 1859. 

(24) The word Nibandh originally 
signified any piece of composition. It was 
then applied to a piece of composition 
issuing from a king. Thence by the 
transference of idea the word came to 
signify any hereditary office conveyed by 
a royal charter. 

( 25 ) “ Corrody ” is a word of mediaeval 
origin; properly signifying a peculiar right, 
ris, the grant, by the royal or other 
founder of an abbey, of certain allow¬ 
ances out of the revenues of the abbey in 
favour of a dependent or servant; Fote- 
sattgji v. Kalyanrayaji, 10 B. H. C. R. 281 
( 288 , 289 ) P. C. 
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period. Continuing the Court said: “ The Hindu authorities, which we 
have quoted, seem to show that a pension or other periodical payment or 
allowance granted in permanence is Nibandh whether secured on land or 
not. Some of them favour the supposition that a private individual as 
well as a royal personage may create a Nibandh. Whether that view is 
sustainable is a question on which we do not intend to give any opinion, 
such being unnecessary, inasmuch as the present grant is from the Peishwa 
Government which it is admitted had full power to make it. We are 
unanimous in holding that the grant made by the sanad here is Nibandh 
and for the reasons already given, we are bound to regard it as immoveable 
property or an interest in immoveable property within the scope of Act 
XIV of 1859, S. 1, Clause 12."<» 

2076. This view was supported by a decision of the Privy Council in 
which the same view was taken of a Toda Giras Halt, which is a customary 
due owing its origin to the annual payment exacted by the Girasias from 
the village communities in certain territories in the West of India by vio¬ 
lence and wrong in the nature of blackmail but which on the assumption of 
Government by the British, acquired by long usage a ^na^i-legal character 
as customary annual payments. Rut inasmuch as the payments were made 
to Girasias who might be Mahomedans, the question of the character of 
Hak could not be considered with reference to Hindu Law. They then 
added: “ Whatever may have been the origin of the Hak, it must be 
assumed to be now a right to receive an annual payment which has a 
’egal foundation and of which the enjoyment is hereditary; and that the 
liability to make the payment is not personal to the respondent but one 
which attaches to the Inamdar virtute tenure. This being so, their Lord- 
ships have come to the conclusion that the interest of the Hakdar does 
possess the qualities both of immobility and of indefinite duration in a 
degree which, if the question depended on English Law, would entitle it 
to the character of a freehold interest in or issuing out of a real pro¬ 
perty* 4 ) ; that upon the general principles of construction applicable to an 
Indian statute, it must be held to be an interest in immoveable property 
within the meaning of Act XIV of 1859.” <3 > 

2077. This case is then an authority for the proposition that a fixed 
perpetual payment assured by the ruling power must be regarded as im¬ 
moveable property even though it is not charged on land. Such is the 
vritti or office of a hereditary priest/-*) As compared to this, V arshasansG') 
are unquestionably immoveable property since they are annuities charged on 
land/ 6 ) 

2078. Such is also a Malikano^l and a Nankar allowance receivable 
out of the profits of a particular village/ 8 ) and such is the right to manage 
Sarm jam /’) 


(1) Collector v Hari. 6 D. 546 ( 559 ) 
F. B., overruling O. A. Collector v. 
Krishna Nath, 5 B- i 22 On which the 
allowance was erroneously, not treated 
as immoveable, because it was not charged 
on land). 

( 2 ) See 1 Cruse’s Digest, p. 47 , plac. 

i°. . „ TT 

( 3 ) Fatesanoji v. Kalianrayajt, 10 B. H. 
C. R. ( 291 ) P C. 


( 4 ) Girja Shankar v. Murlidhar, 22 
Bom. L R. 1202 . 

( 5 ) “Annual allowances.” 

( 6 ) Keshav v. Vinayak, 22 B. 22 . 

( 7 ) Hecranund v. Ocecrun, 9 W. R. 
102 ; Bhoalee Singh v. Neemoo, 12 W. R. 
498 ; Gobind v. Ramchundcr, 19 W. R. 94 . 

(8) Deputy Commissioner v. Jagiwan, 
33 I. C. (O.) 461 . j 

( 9 ) Narayan v. Vasudeo, 15 B. 247 . 
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But the emolument of an office due by custom, is not immoveable pro¬ 
perty, (,0 > nor is a claim for maintenance unless it is charged on land.*") 


200. The term “ alienation ” in this chapter includes any 
Alienation defined disposal by a person of any right in the pro- 
1 ' perty in whatever form by any act or omis¬ 

sion, voluntary or involuntary, intended to take effect in 
praesenti or in fnturo. 

Illustrations. 

(a) The mortgage by a person of his co-parcenary right is an alienation 
(h) Its sale in execution of a decree is an alienation 

( c ) Its disposal by will is an alienation. 

( d ) The sale by the reversioner of his re\ersionary right is an alienation. 

2079. Significance of Alienation.— See §§ 2064-2070. 


201. Property of any kind may be transferred except as 
Inalienable pro- otherwise provided by any law for the time 
perty - being in force and by the following clauses, 

namely:— 

(a) The chance of obtaining a legacy on the death of a 
kinsman, or any other mere possibility of a like 
nature; 

(/;) Res extra commercium; 

(c) Co-parcenary interest except to the extent herein¬ 

before allowed; 

( d) Maintenance grant; 

( c ) Personal grant. 


Synopsis. 


(1) Inalienable Property (2080). 

(2) Spes Succcssionis (2081). 

(3) Res Extra Commercium 

(2082). 


(3) Co-parcenary Interest, How 
Ear Alienable (2083). 

(5) Maintenance Grant (2084). 

( 6 ) Personal Grant (2085). 


208(h Analogous Law.— This section is adapted from S. 6 of the 
Transfer of Property Act which leaves the rule of Hindu Law intact. But 
as there is no rule of Hindu Law to the contrary it follows that that section 


(io) Rathna v Tirui'cnkata, 22 M. 351 ; Bapubhai, 5 B. 68 . 

Raoji v. Bala, 15 B. 135 ; dissent- ( 11 ) Beer Chunder v. Raj Cootnar, 9 
ing from contra in Chhagan Lai v. C. 535 ( 555 ). 
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equally applies to Hindus. This rule renders the properties specified in its 
seven clauses generally untransferable, it does not imply that other pro¬ 
perty is transferable; for all that it means is that Hindu Law interdicts 
the transfer of these seven species of property. For the rest it leaves the 
general law to take its course. 

2081. Spes Succession!*. —A mere S pcs .S ucccssi, nis cannot be trans- 
Clause (af ferred. Such is the chance of an expectant re- 

ause l»). versionary heir to .an estate in po-session of a female 

heiress. Even under the English I.aw a mere chance of succeeding to an 
estate was a bare possibility incapable of assignment* l -> though equity 
would enforce a contract to convey the estate when it fell in.°3) But the 
Privy Council have held “ that the principle of English Law which allows 
a subsequently acquired interest to feed, as it is said, the estoppel, does 
not apply to Hindu conveyances.” 04 ) It is equally clear that the same 
rule would hold good in cases governed by S. 6 (a) of the Transfer of 
Property Act, since that clause prohibits the sale of a chance directly, it 
equally prohibits its sale circuitously and moreover such a contract, if 
permitted, would defeat the law, namely, S. 6 (a), and would therefore be 
illegal within the meaning of S. 23 of the Contract Act. The result then 
is that such expectancies can neither be sold°s) nor their sale contracted 
ford' 6 ) 

[For a fullei discussion on Cl. (a), see the Author’s Law of Transfer, 
(5th Ed.), §§ 210-233.] 


2082. Res Extra Commercium. —This clause corresponds to S. 6 
( d ) of the Transfer of Property Act where its 
RU,e ' effect will be found set out in detail. 


the Author’s Law of Transfer, (5th Ed.), §§ 233-235.] 


2083. Co-parcenary Interest. —The nature of co-parcenary interest 
( and the extent to which it may be transferred has 

&u*e (.c). already been the subject of a previous discussion. 


2084. 

Clause (d). 

transfer. 0 ?) 


Maintenance Grant. —It has already been seen that a main¬ 
tenance grant is a personal right, and unless charged 
on land it creates no right in retn capable of 


(12) Jones v. Roc, 3 T. R. 88 (93), 100 
E. R. 470; In re Parsons Stoikby v. 
Parsons, 45 Ch. D. 51. 

(13) IViseman v. Roper, 1 Ch. R. 158; 
Wethered v. IVethered, 2 Sm. 183, 57 E. 
R. 757 ! Lyde v. Mynn, 1 Myl. & K. 683, 
39 E. R. 839; contra, per Lord Eldon, in 
Carleton v. Leighton, 3 Mer. 667, 36 F.. R. 
255; Harwood v. Tanks, 2 Sim. 192, 57 E. 
R. 761 

(14) Doolichund v. Brojo Bhookun, 6 
C. I.. R. 528 (532, 533) P- C. S. C. t 10 
C. L. R. 61 P. C., cited and followed in 
Ram Nirunjun v. Prmjag, 8 C. 138 (144). 


(15) Dhoorieet v. Dhoorieet, 30 M. 201. 

(16) Sham Sundar v. Acchan Kuinvar, 
21 A. 71 (79, 80) (P. CA ; Sumsuddin v. 
Abdul, 31 13 . 165; Dhoorjeti v. Dhoorjeti, 
30 M. 201; Kokaralapudi v. Kaimukuri, 
28 M. L. J. 660, 39 I. C. 241 contra 
Gitabai v. Balaji, 17 B. 232 (decided be¬ 
fore the Transfer of Property Act was 
extended to Bombay); Nasirul Hag v. 
Fyasul Rahman, 33 A 457; Ram Nirun- 
jun v. Prayag, 8 0 138. 

(17) See the subject discussed in 1 
Gour's Law of Transfer, (5th Ed.) §§ 237, 
238. 
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2085. Personal Grant.—This corresponds to S. 6 ( d ) of the Trans- 

fer of Property Act and will be found discussed 
Clause (e). under that clause in the Author’s Law of Transfer, 

(5th. Ed.) § 231. 

202 . (1) Where an absolute estate is given by a transfer 

Repugnant condi- or devise with a condition superaddcd which 
tion - restricts the grantee’s legal power of transfer 

or mode of enjoyment, the condition is void. 

(2) Such are the conditions against alienation and parti¬ 
tion of property or that the alienee should accumulate its in¬ 
come or submit to the control of certain trustees. 

(3) But there is nothing illegal in the grantor stipulating 
that the grantee shall live in his house. 

Illustrations 

(а) A devises his estate to B on condition that he docs not alienate it. The 
devise is good but the condition against alienation is invalid and void ( l8 > 

(б) A devises his estate to B and C on condition that it shall not he partitioned 
between them. 09 ) The devise will take effect without the condition which is void.( 2 °) 

(c) A devises his estate to an idol on condition that after defraying the cost 
of its worship the surplus should maintain the family but that it shall not be liable 
for any debts. The devise operates as an onerous bequest in favour of the family 
but the condition as to its non-liability for debts is vuul.( JI > 

(d) A bequeaths his estate to 13 but at the same time provides that C will 
manage it for B. 13 takes the estate without being obliged to have it managed by C.( JJ ) 

Synopsis. 

(1) Restraint on Alienation In- (3) Conditions Void for Remote- 

valid (2086). ness (2088). 

(2) Provision for Enjoyment of (4) Valid Conditions (2089). 

Profits Only (2087). 

2086. Analogous Law.—This is the third rule formulated in the 
Tagore case (i3 > and corresponds with S. 11 of the Transfer of Property 
Act and S. 138 of the Succession Act. The rule was thus stated; 'Jf 
the gift were in terms of an estate inheritable according to law, with 
superadded words, restricting the power of transfer which the law annexes 
to that estate, the restriction would be rejected as being repugnant or rather 
as being an attempt to take away the. power of transfer which the law 
attaches to the estate which the giver lias sufficiently shewn his intention to 


(18) Tagore v. Tagore, g B. L. R. 377 
(39S) P. C.; Ashutosh v. Doorgachurn, 
5 C. 438 P. C.; Sookhmoy v. Monohurri, 
11 C. 409 P. C.; Raikishori v. Debendra- 
nath, 15 C. 409; Chundi Churn v. Sidesh- 
wari, 16 C. 71 P. C.; Lalit Mohan v. 
Chukkunlal, 24 C. 834 P. C. 

(19) Mokondo v. Ganesh, 1 C. 104; 


Raikishori v. Debendranath, 15 C. 409 
r C.; Narayan v. Kannan, 7 M. 315. 

(20) Raikishori v. Debendranath, 15 C. 
409 P. C. 

(21) Ashutosh v. Doorga, 5 C. 438. 

(22) Bhagbutti v. Bholanath, 1 C. 104. 

(23) Tagore v. Tagore, 9 B. L. R. 377 
(395) P. C. 
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create, though he adds a qualification which the law does not recognize.* 24 ) 
This rule is a necessary corollary of the general rule that no man can be 
permitted to create an estate unknown to the law. If a grant or devise were 
permitted with conditions superadded as to thi mode of its enjoyment, it 
would subject ownership to varying incidents destroying its certainty and 
meaning and no one would deal with property of which the incidents may 
be varied and not easily ascertainable 

The Privy Council have in a scries of cases held that the rule here 
stated is applicable to Hindus.*-’®) 

2087. So, where the testatrix bequeathed her estate to her family 
deity for its worship and the surplus for the support of her family, adding 
that her property will not be transferable or liable for any person’s debts, 
but nevertheless one of her son’s creditors attached it in execution of his 
money decree, it was held that the estate was charged with the daily worship 
and that the clause against transfer was invalid, the estate being liable for 
seizure in execution by the creditor of the testatrix’s son.* 1 ) In another 
case it was laid down that Hindu Law r did not aPow such a disposition 
of property as would have been made by a testator whose intention was 
to give to his descendants the profits only of his estate for their benefit, 
for the maintenance of religious services, but not to dispose of the estate 
itself.* 2 ) 


2088. Void restrictions may be ignored if they are separable. But 
v , n . if they arc not, then the whole deed would fail. 

n „. Remote- The testatnr executed threc deeds in 1 8 56, 1862 

and 1870. In the first he prescribed the shares 
which his adopted son and natural sons would receive in his estate. 
The second apportioned his debts and the family dwelling house. 
The third provided that until the youngest should attain majority 
the names of his adult sons should not be registered nor should 
they be able to interfere with the property. He then added that 
even on attaining majority his estates shall be managed by his 
amlas (staff) who will defray the expense of the worship and pay the 
balance to his sons. A gift over was. that on the death of a son, the 
surviving sons, should take his share proportionately to their own, and 
that if any of the sons so taking should die leaving sons, such sons should 
receive their proportionate parts of the deceased son’s share. The 
Court held that the will contained clauses which were invalid but sever¬ 


able from the rest and as such it upheld the will, ignoring its subsequent 
provisions creating a perpetuity and the special rule of succession as 
regards the share of a son after he had succeeded to another deceased 
son.*®) 


(24) Tagore v. Tagore, 9 13 . L. R. 377 v. Chukkun Lai, 24 C. 834 I*. C. 

( 395 ) P. C (1) Ashutosh v. Durga, 5 C. 438 (444) 

(25) Tagore v. Tagore, 9 13 L. R. 377 P. C.; Sonatun v. Juggiit Soondaree, 8 M. 

( 395 ) P. C.; Ashutosh v. Doorga 5 C I. A. 66. 

438 P. C.; Shookumary v. Monohurri, (2) Shookmoy v. Monohurri, II C. 684 

11 C. 684 P. C.; Raikishori v. Pebcndra- (692) P. C. 

noth, 15 C. 409 P. C.; Chandi Charan v. (3) Raikishori v. Pebendra Nath, 15 C. 

Siddeswari, 16 C. 71 P. C.; Lalit Mohan 409 (421) P. C. 
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2089. Valid Conditions.—The difference between valid and invalid 
conditions is one of degree- Hut they arc nevertheless distinguishable. 
So in the second case arising out of the Tagore will, the question was 
whether the devisee J had not forfeited his life estate devised to him 
on condition that he lived in his baithakkham. It was held that the 
devisee had substantially complied with the condition by keeping it 
open and occupying it occasionally/-** 

Rule a ain.t ««■- 203, A perpetuity cannot be created by 

petuity. aga,n * per transfer or devise except for religious and 
charitable purposes. 

Synopsis. 

(1) Rule A gains t Perpetuity in (2093). 

Hindu Law (2090-2092) (3) Religious and Charitable 

(2) Gift to Unborn Persons Gifts Excepted (2094). 

2090. Analogous Law.—-The rule against perpetuity is enacted in S. 
14 of the Transfer of Properly Act and S. 114 of the Succession Act. As 
these sections save any rule of Hindu Law to the contrary, it is sufficient 
to state that the Hindu Law fqiially abhors a perpetuity. It was so held 
by the Privy Council. 

2091. The practical woj-fcing of this rule will be illustrated in the 
following case, in which the testator had provided that while his 
estate should remain intact, its income should be applied to the wor 
ship of the deity, upon which the Privy Council observed: “ His 
object appears to have been to create a perpetu 'v as regards the 
estate, and to limit, for aq indefinite period, the enjoyment of the 
profits of it, which would not be allowed by Hindu Law.’Ts) The will 
being thus set aside as void, there was ah intestacy and the natural 
heirs were allowed to succeed. The case would have however, been 
different, if the testator had first given the estate and then re¬ 
strained the alienee to use only its profits in which case the gift would 
have taken effect without the subsequent clause creating a perpetuity. 
It was so held in another case also decided by the Privy Council/ 4 5 6 * 

2092. The limitations and provisions of Ss. 14, 15 and 20 of the 
Transfer of Property Act have since been directly made a part of 
Hindu Law by the statutory enactment known as the Hindu Disposi¬ 
tion of Property Act/?* 

2093. On the same principle Hindu I.aw does not favour the 
conditional grant of property to persons yet unborn, who may happen 
to be the living descendants of the grantees named, at some future 
and indefinite period, upon the occurrence of an event, which may 
possibly never occur/ 8 * Such was the deed executed by one Raja 
Mukund Narain in 1778 A D. in favour of the plaintiff’s ancestors in 
whose favour he assigned seven villages “ in the nature of a fixed 


(4) Tagore v. Tggore, 14 B. L. R. 60 
P. C. 

(5) Shookmov y. Monohurri, 11 C. 684 

(692) P. C. 


(6) Raikishori v Debendra Nath, 15 C. 
409 (421) P. C. 

(7) Act XV of 1916. 

(8) Chandichurn v Sidheswari, 16 C. 
71 ( 79 ) P- C. 
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remuneration. However as you are now being supported by the 
profits derived from three villages and by other means, for this reason 
four villages have not been made over to you....If ever in the time 
of my descendants you are not provided wi'h the means of main¬ 
tenance (by them) then let the descendants of yours who may be 
living at that time produce this deed, and taking possession of the 
three abovementioned villages and also ot the tour villages (now held) 
khas (by me) enjoy possession of them ren: free fiom generation to 
generation... .These seven villages will in no was appertain to my 
kingdom.” The Privy Council held that (i) tht condition “ if-, 
you are not supported " was not shown to have been rulfilled and if 
it was, then (it) the grant was void for remoteness and uncertainty, or 
that (Hi) it was a grant in favour of the unborn and therefore equally 
ineffectual. “It is immaterial in what way an interest such as the 
appellants' claim is created If it prevents the owner from alienating 
his estate discharged of such futuie interest, before the emergence 
of the condition, and that event may possibly never occur, it imposes 
a restraint upon alienation which is contrary to the principles of 
Hindu Law.”^' 

2094. Religion and Charity Excepted.—The rules against perpe¬ 
tuity and remoteness yield to religion and charity both under the 
statutory* 10 ) as well as under the Hindu common law. (ll) 

204. A direction to accumulate income is valid if limited 
Accumulation* to period during which the testator is 
ccum a ion*. entitled to direct and control the course of 
devolution of property. 


Synopsis. 

(1) Scope of the Rule . tgainst (2) Limits to the Period, for 
Accumulations (2095- which Accumulation can he 

2097). Directed (2098-2099). 

2095. Analogous Law.—The rule against accumulations is enact¬ 
ed in S. 117 of the Succession Act and S. 18 of the Transfer of Property 
Act. The Hindu tule is more elastic and permits of accumulations if 
limited to the period during which the testator is entitled to control 
the course of devolution of property/ 1 -*) The history of the rule 
will be found set out in extenso in the Author’s work on the Law of 
Transfer/' 3 ) to which refen.nee is invited for a fuller discussion at 
the Hindu rule on the subject. 


(9) Chandichurn v. Sidhesieari, 16 C 
7i (80) P. C. 

(10) S. 17, Transfer of Property Act; 
S. 118, Succession Act. 

(11) Lalit Mohan v. Chukkun Lai, 24 
C. 834 P. C, reversing O. A. Chukkun 
Lai v. Lalit Mohun, 20 C. 906. 


(12) A writ a v. Surnomoyi, 24 C. 580; 
ll’atkins v Administrator-General. 47 C. 
88; Nam Lai v Btdhu Mukhi, 47 C 7(1 
(86, 87). 

(13) r Gour’s Law of Transfer (5th 
Ed ), §§ 520-530. 
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The rule has no application to ancestral or joint property since 
such property follows a special line of devolution uncontrolled by the 
owner. It can apply only as regards self-acquired property. Since 
the testator’s powers have now been enlarged by the enactment known 
as the Hindu Disposition of Property Act, his power to accumulate 
has been correspondingly enlarged. 

2096. The rule stated in the section is drawn from the statement 
of law by Jenkins, J. (now Sir Lawrence Jenkins)/ 14 * who said: 
“ Now it appears to me, on principle, that if accumulations are 
permissible, then in the absence of special provision, the limit must 
be that which determines the period during which the course of 
devolution of property can be directed or controlled by a testator."*'®* 
Tn this case the testator had directed his trustees to accumulate the 
income until the testator’s widow should adopt a son and the son 
should attain the sixteenth year, .which was upheld as infringing no 
rule of law. 

2097. In another case it was said: “ A direction to accumulate 
with a gift of the accumulations is not fundamentally bad: it only fails 
if it offends against setne independent rule of Hindu Law. Thus it may 
infringe the rule against perpetuities, and so far as that goes it must 
be a question for consideration in each case whether there is such an 
infringement or not. Or the direction to accumulate may be repug¬ 
nant and so void, as an attempt to deprive a person of the enjoyment 
of that which has become his property.... what then is the period 
during which an accumulation can be validly directed? On principle 
I think it must be for so long a time as the absolute vesting of the 
entire interest can be withheld*' 6 * or for so long a t nc as that during 
which the corpus of the property can be rendered inalienable or its 
course or devolution can be directed a,nd controlled by a testator.”*' 7 * 
This principle was applied to the bequest of a Bengali testator who 
had left him surviving his widow, several sons and grandsons. He 
bequeathed his estate to his widow for life, and on her death the 
remainder to his sons and grandsons providing that the wife was 
not to spend more than Rs. 3,600 a year out of the income and to 
accumulate the surplus for the benefit of his children. The provision 
for accumulation was attacked on the ground of repugnancy in that 
the accumulation had no owner during the widow's lifetime but this 
contention was overruled on the ground that the accumulation vested 
in the sons on the death of the testator, and that it was obnoxious to 
no rule of Hindu Law.*' 8 * 

2098. A direction to accumulate for all time or until the accumu¬ 
lations aggregate three lacs or any certain amount would then be 
repugnant and void.*" 7 * If a direction to accumulate up to three lacs 


(14) Amrita v. Surnomoyi, 24 C. 589, 
O. A. (reversed on another point) 25 C 
662, O. A. to P. C 27 C. 996 P. C. 

(15) Amrita v. Surnomoyi, 24 C. 589 

(615). 

(16) “And I take him (ie., Sir Law¬ 
rence Jenkins) to mean by absolute vest¬ 
ing in possession.”— Per Greaves, J., in 


Ramlal v. Bidhu Muklu, 47 C. 76 (87). 

(17) Watkins v. Administrator-General, 
47 C. 88; followed in Ramlal v. Bidhu 
Mukhi 47 C. 76 (86). 

(18) Ramlal v. Bidhu Mukhi, 47 C. 76 

(85). 

(19) Per Peacock, C. J., in Krtshna- 
Mant v. Ananda, 4 B. L. R. 231 (277). 
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were good, there is no reason why a similar direction to accumulate 
up to twenty crores before division should not also be good. Hut in 
such cases the devise fails not because the di.cction is per se invalid, 
but because it is arbitrary and repugnant to the nature ot the interest 
created or because it created a perpetuity, or because if the direction 
were held valid, it might lead to divisions being made amongst persons 
unborn at the time of the testator’s death, < r because of uncertainty, 
it being impossible to ascertain at the testator’s death who would 
be entitled to participate in the several divisions of accumulations 
directed to be made, since it cannot be ascertained a.*, to when the 
accumulations directed to be made, would attain the requisite amount 
to become divisible. It may then be impossible to say within what 
degree of relationship the descendants of any deceased person would 
be when the time for division might arise. A direction for accumula¬ 
tion would thus by indefinitely postponing the rights of expectant 
heirs, create confusion. As Norman, J., observed in a case: “A tesiator 
cannot in giving his property by will impose conditions in contraven¬ 
tion of the objects for which property exists, or contrary to the policy 
of the law. For instance, suppose an estate wer? given to a man on 
condition that it should be allowed to relapse into a jungle or never 
be cultivated, no one could doubt that such a condition would be 
void.”* 20 * 


2099. Consequently, it has been held that a provision in a will 
postponing the enjoyment of the property by the son beyond the period 
of minority, is invalid/-"* and a trust to accumulate for 99 years, 
without any direction as to its disposition after the limitation, was 
similarly held void. So in another case the testator directed that his 
estate should remain intact, providing for religious services to be kept 
up by his family from the profits of the estate, his will being that 
" his heirs, sons, son’s sons, great-grandsons and so on in succession 
should be entitled to enjoy such profits.” There were clauses for the 
accumulations of the profits of a certain portion of the estate and 
forbidding alienation. It was held that the will was invalid since the 
testator did not intend to convey the corpus but merely its income. 
“ His object appears to have been to create a perpetuity as regards 
the estate and to limit for an indefinite period the enjoyment of the 
profits of it, which would not be allowed by Hindu Law. It is true 
if the bequest had been of rents and profits and it appeared that it 
was the intention of the testator to pass the estate, those words would 
be sufficient to do it; but what their Lordships have to do is to find the. 
intention, looking at the woids of the provisions of the will; and they 
gather from those words that it was not his intention to pass the 
estate.”* 21 * Put a direction to the widow to accumulate the surplus 
of her income after making certain payments for the benefit of her 
sons was upheld on the ground that it contravened no rule of Hindu 
Law/ 2 ** 


(20) Kutnara v. Kuwara, 2 B. L. R. 
(O. C.) 11 ( 25 ). 

(21) Bramatnayi v. Jogesh Chander, 8 
B. L. R. 400, Mukunda v. Gancsh, 1 C. 104; 
Cally Nath v. Chunder Nath, 9 C. 378. 


(22) Per Peacock, C J, in Kutnara v 
Kumara. 2 B L R. (O. On (36) 

23) Raw f.al v. Rtdltu Mukhlu. .>7 L. 
76 .* 


H. C.—66 



1042 


TITK HINDU CODE 


[Ss. 205 & 206. 


205 . The principle of election enacted in Ch. XXII (Ss. 

180-190) of the Succession Act and S. 35 of 
ESect,on ' the Transfer of Property Act applies to the 

transfers and bequest of a Hindu. 

Synopsis. 

(1) Principle of Election Appli- (2) Rule of Equity and Justice 
cable to Hindu Law (2100). 

( 2100 ). 

2100. Analogous Law.—Though the statutory rules of election 
do not of their own force apply to Hindus still being rules founded 
upon the highest principles of equity they have been held to be equally 
applicable to them.* 24 * So where a Hindu widow devised the estate 
which she had inherited from her husband to A and a legacy to B 
both being the heirs of her husband, B sued for the legacy under the 
will and for half the immoveable property as her husband’s heir, it 
was held that he sRould be put to his election whether to take the 
legacy under the will or half the property as heir of the testator’s 
husband.A person who by his act or conduct elects to take under 
a will is precluded from maintaining a suit on the basis of a claim in 
opposition to the will. So where the testator bequeathed an estate 
as his self-acquired property the legatee obtained probate of the will 
and possession of the property devised to him. He then sued for 
recovery of the estate on the ground that the property was ancestral 
but the Court threw out his suit on the ground that having by his 
conduct elected to take under the will the plaintiff could not turn round 
and set up a claim in opposition to the will/*) The legatee electing to 
accept a sum of money bequeathed to him in repayment of a debt, 
cannot claim the same amount once again as a legacy. < 2) Having 
however failed to obtain it as a debt, he is not precluded from after¬ 
wards claiming it as a legacy. (3) 


O uStSiSjPSZ 2 ® 6 - A person may transfer or devise 

perty. his self-acquired property. 

2101. Analogous Law.—The rule here stated now appears to be 
a truism; and so it is. But it has emerged out of Hindu i.aw after 
a prolonged struggle, in which the texts tied the acquirer down to the 
rule that whatever he acquired was the property of the family to 
which he belonged. But natural justice has at last triumphed over 
die written text and it is now established that a Hindu is free to 
transfer or devise his self-acquired property, whether moveable or 
immoveable. 


(24) Shookmoy v. Monohurri, n C. 684 
((xjj, 693) P. C affirming O. A 7. C. 269. 

(25) Mongol Das v. Ranchoddas, 14 11 
438; Kamubai v. Dossa, 15 B. 443; 
Tribhovandas \. Smith, 20 B 316 O. A. 
(reversed on a different point) 21 B. 349; 
Rajantannar v. Venkatakrishna, 25 M 361 
(3<J4, 365). 


(1) Mongol Das v. Ranchoddas, 14 B. 
438. 

(2) 7 ribhovandas v. Purshottam Das, 
20 B. 316 (335) reversed O. A. (on a 
different point) 21 B. 349. 

(3) Rajamannar v. Venkatakrishna, 25 
M. 361 (364, 365). 
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207 . ( 1 ) Co -parcenary property may be 

«ent'of 1 coparcener»? alienated by the coparceners’ family, or 

with their consent by ‘he manager; 

(2) And where it is alienated by the managei otherwise 
than as provided in the next section, the alienation binds him 
and such other coparceners as have consented to or ratified the 
said alienation. 

( 3 ) The same rule applies to an alienation made by a 
Hindu widow or other limited female owner whose alienation 
would be valid if consented to or ratified by the next reversioner. 

Illustration. 

The father sold his ancestral fields and with the proceeds thereof limit a 
family house. The son takes ixisscssion of the house, hut seeks to avoid the sale 
of his fields on the ground that it was made without his consent The son cannot 
avoid the sale which he must he deemed to have ratified by his conduct 0°) 

Synopsis. 

(1) Texts on the Subject (2102). (3) Alienation of Joint Property 

(2) Principle (2103). (2104) 

2102. Analogous Law.—The following is the dim genesis of this 
section:— 

Mitakshara. —“Since the sale of immoveables is forbidden by the test 1 ‘In 
regard to the immoveable estate, sale is not allowed; it may be mortgaged by- 
consent of parties interested'; and since donation is praised by the te\i ‘Moth he 
who accepts land, and he who gives it, are performers of a holy deed and shall go 
to a region of bliss’; if a sale must be made, it should lie conducted, for the 
transfer of immoveable property, in the form of a gift, delivering it with gold and 
water (to ratify the donation).”!") 

Brihaspati (cited in the Mitakshara)—“Even a single individual may con¬ 
clude a donation, mortgage, or sale of immoveable property, during a season of 
distress, for the sake of the family, and especially for pious purposes 

Vivad Chintamani. —“What belongs to many, may be given with their assent. 
Joint ancestral properly may be given with the assent of all the heirs."('3) 

2103. Principle.—The principle of this section is clear. What 
belongs to all, may be alienated by all or by the consent of all. At 
any rate, those who join in the alienation, and those who concur therein 
by their act or conduct, cannot be afterwards permitted to repudiate 
their own act. The section may partially operate by contract ami 
partially by force of estoppel.The rule is subject to the disability 
which the Mitakshara coparcener, according to the Calcutta and the 
Allahabad view, suffers from, in that while his share may be seized 


__ (10) Ganga Bai v. Vatnanji, 2 B. H. 
C. R. 301 (305); Suraj Bansi v. Shea¬ 
ders had, 5 C. 148 (165) P. C.; explained 
in Biswanath v. Jagdip Narain, 40 C. 342 
(3So) ; Kunjan Chelti v. Siddapillat, 22 
M. 461 (463); Kamakshva v. Chakrapani, 
30 M. 452 (453). 


(u) Mil., I-I-32 

(12) Mit. I-I-28. 

(13) Vivad Chintamani, pp 72, 77 

(14) Musiliqadti v. Nanmgadu, 15 M. 
L. J 492, billowed in Kandasami v. 
Somaskonda. 35 M. t 77 0«i, 182). 
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and sold in execution of a decree passed against him, it cannot be 
alienated by him by a voluntary act. This limitation is, however, im¬ 
material to the applicability of the law of estoppel, since his consent 
to the manager’s alienation would in the case still furnish prima facie 
proof of necessity. All authorities appear, however, to be agreed that 
his consent would not validate a gift or devise not otherwise valid, 
since the donee or devisee is not a transferee for value and there is 
no equity in his favour for enlarging the interest for which he has 
not paid. 

2104. Alienation of Joint Property.—Since joint property belongs 
to the coparceners jointly, it follows that the coparceners are conjointly 
entitled to alienate it. Since the right of alienation is one incident 
of ownership, it necessarily rests in the coparceners collectively. It 
is an obvious truth and has been affirmed by the Privy Council, who 
said: “The right of coparceners to impeach an alienation made by 
one member of the family without their authority, express or implied, 
has of late years been frequently beiore the Courts of Tndia, and it 
cannot be said that there has been complete uniformity of decision 
respecting it. All are agreed that the alienation of any portion of the 
joint estate, without such express or implied authority, may be im¬ 
peached by the coparceners, and that such an authority will be implied 
at least in the case of minors. If it can be shown that the alienation 
was made by the managing member of the family for legitimate family 
purposes.” ( ' s) Apart from the coparceners, the other person entitled 
to alienate joint property is its manager. But though it is equally 
the incident of his management, the circumstance which justfy his 
alienation must, beyond those stated in the next section, be such as 
amount to the express or implied consent of the remaining coparceners. 
Necessity or consent ; s then the touchstone of a valid alienation of 
joint property. But the consent of all coparceners may not he always 
possible. Where some of them are minors, consent is out of the 
question; hut where only some of the rest consent, what is its effect? 
According to the Madras view, “ an assent by some alone, though 
evidence of the propriety of an alienation, will not, in the face of 
positive proof of its impropriety, suffice to pass their interests, for such 
assent does not amount to a transfer.’’^' 6 ) In other words, such con¬ 
sent is merely evidence of justifying necessity, the value of which 
is lost in the face of evidence to the contrary. Apart from estoppel, 
it does not affect the share of the consentient coparcener. But it is 

submitted that this statement is too wide, since there can scarcely 
be any doubt that a coparcener who is entitled to alienate his share 
for value, may equally permit its alienation by the manager, and that 
in the case of such coparcener at least, his consent would affect his 
share. But in order to have that effect, the alienation must be for 
value and it must relate to the provinces where the coparceners' right 
of alienation of their undivided coparcenary interest had become recog¬ 
nised [Section 122 (4)]. 

In strict principle, even this fact would appear to make no difference. 
A reversioner is disentitled to alienate his interest, but nevertheless 
his consent is held to validate the widow’s alienation. It might be 

(iS') Suraj Banri v. Sheo Pershad, 5 (16) Kandasami v. Somaskanda, 35 M. 

C. 148 (165) P. C. 177 (181), 
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said that while the widow and the next reversioner combined represent 
the whole estate, the manager and a consentient coparcener, when there 
are others who stand out, do not. Iiut the fact remains that a co¬ 
parcener everywhere is entitled to dispose of 1 coparcenary interest 
in all provinces (except the United Provinces and Bengal) subject to 
the Mitakshara, where his interest i.- none-the-less liable to seizure 
and sale in execution of a decree obtained against him. In both cases, 
therefore, his interest is alienable, though the procedure for its sale 
differs. As such, he possesses something more than a reversioner’s 
contingency, and his concurrence in the sale cannot be of less value. 
That it is evidence of property is, however, admitted. 

But here, again, consent may operate to feed a title by estoppel. 
Suppose that a coparcener in the United Provinces, who is 
not permitted to alienate his interest, actively assists his father 
in the sale of the family estate; would he, on the father’s death, be 
permitted to unravel a transaction which his own complicity has brought 
about? In such cases, the transferee must, of course, take in good 
faith. If he takes with notice of the limited powers of his transferor, 
the fact that his coparcener concurs in the sale, would not implement 
his title, for there can be no estoppel where the transferee knows the 
truth. 

The same rule would appear to apply to a reversioner in respect 
of an alienation made by a Hindu widow, which the reversioner may 
either assent to or ratify. (,8 > 

208 . An alienation of property other 
fem.Ye* wUh' °r«v*r- t ^ ian ^tridhan made by the heiress is valid if 
•ionar’a consent. V consented to or ratified by the next rever¬ 
sioner. 

2105. Alienation by Female When Valid.— See commentary under 
Sections 320 and 327. 

209 . ( 1 ) The manager, trustee, guardian, and the shebait 

are all entitled to transfer the property 
manager, trustee! entrusted to their management for the sake 
guardian, ahebait or of necessity, or benefit of the estate, of 
female heir to ahe- ^ f am ijy members, or the w ai d or the trust, 
as the case may he. 

(2) The father of a joint family may transfer its property 
for the same purpose or for the satisfaction of his own an¬ 
tecedent debts. 

(3) The widow and other female heirs possess similar 
powers of alienation for legal necessity or benefit of the estate, 
to the extent set out in Section 316. 

( 17 ) Gur Narayan v. Sheolal Singh, ( 969 ); Subha Gouiidan v. Krishimma- 

45 C. 566 P. C. chari, 45 M. 449 ( 466 ), dissenting from 

( 18 ) Pretn Sukhdas v. Ram Bhu- contra in Kandasami \. Somaskanda, 35 
jawan , ( 1919 ) Pat. 451 , 52 I. C. 964 M. 177 ( 181 ). 
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Synopsis. 

(2) Co-parcener’s Contract 

(2107). 

(3) When Corpus Inalienable 

(2108). 

2106. Analogous Law.—That the manager, the trustee, the 
guardian of a minor and the head of a religious endowment all possess 
similar powers of alienation is now settled by the Privy Council.* 4 5 ) 
The father wields these powers in his capacity of manager, in addition 
to which by reason of his relationship and apart from his position as 
manager, he possesses the textual right of alienating the joint pro¬ 
perty of himself and of his sons in satisfaction of his own antecedent 
debts. This is explained by the Privy Council who said: “ The law 
of the Mitakshara has, however, given to the father in his capacity of 
manager and head of the family, certain powers with reference to the 
joint family property. The general principle in regard to that matter 
is that he is at liberty to affect or to dispose of the joint property in 
respect of purposes denominated necessary purposes. The principle in 
regard to this is analogous to that of the power vested in the head of 
a religious endowment or ninth or of the guardian of an infant family. 
In all of the cases where it can be established that the estate itself 
that is under administration demanded or the family interests justified 
the expenditure, then those entitled to the estate arc bound by 
transaction. It is not accurate to describe this as either inconsistent 
with or an exception to the fundamental rule of Mitakshara. For 
where estate or family necessity exists, that necessity rests upon the 
co-parceners as a 'whole and it is proper to imply a consent of all of 
them to that act of the one which such' necessity has demanded.”**) 

Their Lordships went on to add that in addition to these powers 
the father possessed the exceptional power of alienating the family 
property for his own antecedent debts not shown to be illegal or 
immoral.* 6 7 * 

Their Lordships were dealing with the case of the father 
and not of the widow', who however, possesses no greater power than 
the guardian or manager, added to which she is under a further legal 
obligation to discharge her husband’s debts for which she is entitled 
to alienate her inherited estate.*?) 

2107. Co-parcener’s Contracts.—When a co parcener is entitled to 
alien his undivided share, his contract to transfer it may on his death 
be specifically enforced against his survivor.* 8 ) 

2198. When Corpus Inalienable.—Thougii the Shcbait of a temple, 
or the Mahant of a Math is entitled to contract debts if justified 


(4) Satin Rani v. Bhup Singh, 39 A 
437 (443). 

(5) lb., p. 443 T- C. 

(6) lb., pp. 446, 447. 

(7) Bhawani v. Himmat Bahadur, 33 A. 


34-2 I J . C. 

tl <«) S. 27, Cl. (c), ill. (2), Specific 
Kchef Act (I of 1877); Bhagwan v. 
Krtshnaji, 22 Bom. L. R. 997, 58 I. C. 
335- 
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by legal necessity or benefit, it is clear that the corpus of the 
estate, being a res extra commcrcium, cannot be the subject of a valid 
transfer/'-*) In that case, it is usual for the Court to appoint a 
receiver of its usufruct, which should be applied to the discharge of 
the decree. (l0 > Such would be the case even where the debt is incurred 
by a predecessor in office, the successor being bound to pay the 
debt, for the recovery of which the same pi.,ccdure is applicable. Even 
where the Shcbait or the Mahant has purported to cffeit an out and 
out sale, the vendee, though not entitled to specific relief, except when 
sanctioned by custom, may nevertheless be reimbursed the consideration 
paid and the expenses incurred in the same way. In one >ase their Lord- 
ships appear to have made it obligatory upon the creditor to see that the 
money borrowed for a necessity was so applied. But they were probably 
dealing with the special facts of the case, since this obligation is by no 
means a sine qua n<-n for the recovery of money lent after due inquiry/ 1 ') 

210 . An alienation made by a person mentioned in the 

Equity arising on last section, if found to be supported by 

partial necessity. partial necessity or benefit, may be affirmed 
or annulled in accordance with the rule stated in Section 130 . 

2109. Analogous Law.—This and the next section arc substantially 
the same as S. 131, reproduced here because of their general applica¬ 
bility to persons other than the manager of a Mitakshara family. 

[ For commentary, see under Section 131 ] 

211 . Nothing in the last section affects a bona fide .alienee 

for consideration without notice otherwise 
when n protected enee * protected in accordance with the provisions of 
Section 131 . 

Synopsis. 

Bona fide Alienees When Protected (2110-2111). 

2110. Analogous Law.—This section is merely a paraphrase of 
Section 38 of the Transfer of Property Act, the illustration of which 
refers to an alienation by a Hindu widow. Its scope will be found 
discussed in that connection/'-*) The principle underlying the two 
sections is that as between a qualified transferor and an honest 
transferee and their representatives the latter is entitled to protection, 
because in taking after inquiry he has done all he was reasonably 
expected to do, and he could do no more when those interested in 
challenging the transfer have remained silent and have done nothing 
to apprise him of the truth. There was, therefore, diligence on the 
one side and negligence on the other and as between the two equity 

(9) S. 169 ( b ). (11) S. 39, ill., Transfer of Properly 

(10) Vibhudapriya v. Lakshmindra, 50 Act (IV of 1882). 

M. 497 P. C\, explaining Palaniappa v. (12) Gour’s Law of Transfer, (5th 
Sreenath, 40 M. 709 P. C., following Ed.), §§ 681-695 
Niladri v. Chaturbhuj, 6 Pat. 139. P. C. 
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favours the former. The effect of a bona fide inquiry is that law 
imputes the existence of the circumstances which the alienee’s honest 
but mistaken inquiry had disclosed and upon which he had decided 
to part with his money. But in order to clothe the alienee with im¬ 
munity against the disturbance of his title, the inquiry must be both 
intelligent and searching, and not merely perfunctory and formal. The 
question whether it is one or the other is a question of fact. The fact 
that the inquiry was made of the very persons immediately interested 
in the property would be crucial and indeed decisive of the alienee’s 
title. The fact that the transfer had been acquiesced in, aided and 
encouraged by them, is even more sufficient to throw a cloak of pro¬ 
tection round the title since it would ordinarily suffice to create an 
estoppel. 

2111. The rule here enacted protects the alienee even where legal 
necessity is wholly wanting; but even where it partially fails, the deficiency 
may be made good by recourse to this principle; since the alienee’s 
inquiries may relate to the entire consideration or be limited to 
specific items on which he entertains a doubt. If the fact of the 
inquiry L recited in the deed it is a material corroboration, and remaining 
uucnallenged, it may after a lapse of time be even conclu¬ 
sive. ( JJ) But Us absence does not preclude the alienee from proving 
it aliunde. 

The alienee resting his defence upon this rule must specifically 
plead it, since it is a special plea within his special congnizance. That 
plea is made good if it is supported by proof of bona fide enquiry into 
necessity of the transfer. He is not bound to see to the application 
of the money. 


(21) Sarat Chunder v. Go pal Chunder, 
20 C. 296 (.508) P. C. 

(22) Honda Lai v. Jay at Kishorc, 44 C. 
186 P. C. 


(23) S. 38, T. P. Act, see Gour’s Law 
of Transfer (5th Ed.), §§ 681-695; 
Hunooman Pcrsaud v. Mt. Babooee, 6 
M. I. A. 393 (424) ; Visvanath v. Mallap- 
pa, 49 B. 821 (826). 



CHAPTER XVII 


Trusts, Benami Transactions and Power-,. 

2112. Topical Introduction.—There is nothing technical in the 
root idea of Trusts. Where one person entrusts an ither with some 
work, it creates a trust, hut arising out of .he trust llow ci .tain jural rights 
and obligations which invest the subject with a complexity and im¬ 
portance. The law of fiduciary relations was developed in the Civil 
Law which has guided the course of modern jurisprudence. 

Trust means confidence, and the law of Trust is the law which 
prescribes the mode in which siieh confulenti.il relation arises and the 
manner in which the obligations arising therefrom may be discharged 
So the Trusts Act defines the term “ trust ” as an obligation annexed 
to the ownership of property and arising out of a confidence reposed 
in and accepted by the owner, or declared and accepted by him, for the 
benefit of another, or of another and the owner/’f'A The person in 
whom the confidence is reposed is called a trustee, and the person for 
whose benefit the trust is to be exercised is called a cestui que trust, or a 
beneficiary, and the property m respect of which the trust is created, 
trust property. Trusts are either (a) express, or (b) constructive, 
presumptive or implied. The former arises where the author defines 
its actual terms and the latter where it is to he inferred from circum¬ 
stances. 

2113. Hindu Law recognizes Trusts. Indeed, it assigns it a 
prominent place because of its large and valuable religious endow¬ 
ments, the maintenance and administration of which involves the 
creation of trusts .and the appointment of trustees. These Trusts re¬ 
main unaffected by the Trusts Act which expressly excludes them. 
Apart from religious and charitable trusts Hindu Law now recognizes 
the right of testamentary disposition which again calls for the inter¬ 
vention of trustees. 

All these, however, need f he creation of express trusts. But 
implied trusts have equally a firm footing in Hindu Law, and an 
instance of it is to he found in the law of benami transactions, and the 
law of joint family in which the manager has been assigned a position 
analogous to that of a trustee. Allied to the law of Trusts is the law 
of Powers, the existence of which is displayed in several transactions 
elsewhere considered. The law of Trusts is in fact the necessary 
sequence of the law of property, and there is no system which recog¬ 
nizes the right of property which docs not equally recognize the law 
of Trust which is necessary both for its full enjoyment and disposition. 
Hindu Law has prescribed no formula for the creation of a trust. 
Words of recommendation, request, entreaty, wish or expectation, 
addressed to another, whether a relation, a friend, a devisee or legatee 


( 12 ) S. 3, Act II of 1882 . 
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will suffice to create a trust, provided the direction is given with 
sufficient clearness and certainty, both as to the subject-matter and 
the object or objects of the intended trust. but while the Hindu, like 
other archaic systems of law, contains sufficient elementary principles 
applicable to cases of trust, it fails to furnish the detailed rules by 
which effect is to be given to its principles. These rules, therefore, 
supplement its provisions and must be read as if they were necessarily 
engrafted upon its scanty foundation. 


212 . (1) No form is necessary to create a trust for 

religious or charitable purposes. 

Form of trust. 

(2) But a secular trust cannot be creat¬ 
ed otherwise than as provided in Sections 5 and 6 of the Trusts 
Act. 


Synopsis. 


(1) Public Trust, How Created 

(2114). 

(2) Formalities for Creation of a 

Private Trust (2115). 


(5) Imperfect Gifts Not to be 
Converted into a Trust 
(2116). 


2114. Analogous Law.—Even under English Law “ technical 
language is not necessary to create a trust. It is enough that the 
intention is apparent. Thus it has been long settled that words of 
recommendation, request, entreaty, wish, or expectation, addressed to 
a devisee or legatee, will make him trustee for the person or persons 
in whose favour such expressions are used, provided the testator has 
pointed out, with sufficient clearness and certainty, both the subject- 
matter and the object or objects of the intended trust.Where 
therefore, the testator by his will left to his wife the whole of his 
property in the confidence that she would act justly to their children in 
dividing the same when no longer required by her, the wife by her 
will, left to their children certain portions of such property, leaving to their 
child, amongst other things, certain banking shares. These were seized by 
her creditors but the Court released them holding that the wife took 
under her husband’s will a life-interest only in his property with a 
power of appointment in favour of the children and that the shares 
belonged to the child and could not be sold in execution of the decree 
as part of the estate of the wife. (,4) 

2115. A trust is created when the author of the trust indicates, with 
reasonable certainty by any words or acts, (a) an intention on his part 
to create thereby a trust, ( b ) the purpose of the trust, (e) the bene¬ 
ficiary, (d) the trust property, and (e) the transfer of such property 
to the trustee, unless the trust is declared by will or the author of the 
trust is himself to be the trustee. 


(13) Jarman on Wills (3rd Ed ), S.356 (14) Raynor v. Mussorie Hank, 2 A. 

cited in Raynor v. Mussorie Bank, 2 A. 55. 

55 (58). 
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Reading Sections 5 and 6 of the Trusts Act together, it would seem 
that a specific oral declaration of trust on points (a) to (d) would he 
enough to create a trust without transfer where the author was him¬ 
self to be the trustee.* 1 *) 

2116. Imperfect Gift.-—Where there has been a clear intention to 
make a gift but on account of some omission on the donor’s part, 
that intention has failed, the Courts will not erect a trust on the 
imperfect gift. When the intention is to make a gift, and the inten¬ 
tion has failed for want of transfer or any other cause the Court will 
not convert what was meant to be an out and out gift into a trust.* 16 ) 
No trust is created by words in the will to the effect that "the 
executors should give my brothers, their wives and children accord¬ 
ing to their (executors’) wishes.”*‘7) A person cannot do by interven¬ 
tion of a trustee what he cannot do directly by a gift/' 8 * 

Object of Trust. 213 . A trust may be created for any 

c ' lawful purpose, whether secular or religious. 

Synopsis. 

(1) Trust Valid Only If Object (2) Applicability of English Law 
Lawful (2117). (2118-2119). 

2117. Analogous Law.—Secular trusts arc now subject to the 
Trusts Act, (, 9) which, however, exempts all " public or private religious or 
charitable endowments’’ from its operation.* 20 ) Such trusts wil be gov¬ 
erned by Hindu Law which recognizes the creation of trusts, as was stated 
in the Tagore case: “ Property whether moveable or immoveable must for 
many purposes be vested more or less absolutely in some person or persons 
for the benefit of other persons, and trusts of various kinds have been recog¬ 
nized and acted on in India in many cases. Implied trusts were recognized 
and established here in the case of Benami purchases,f-'L .. .and in cases 
of a provision for charity or for other beneficial objects, such as the 
professorship* 22 ) provided for by the will under consideration, where 
no estate is conferred on the beneficiaries and their interest is in the 
proceeds of the property (to which no objection has been raised), the 
creation of a trust is practically necessary.”* 2 -*) 

2118. Quoting this, West, J., added in a case: “Rut while the 
substantive Hindu Law insists as strongly as any on the suppression 
of fraud and the fulfilment of promises, it fails to furnish the detailed 
rules by which effect is to be given to its principles in cases of trust. It 
contemplates no such power and flexibility in the legal machinery as 


(15) Manchershaio v. Ardeshir, 10 
Bom. L. K. 1209. 

(16) Milory v. Lord, 4 De. G. F. and 
J. 274, followed in Mattchershazv v. 
Ardeshir, 10 Bom. I.. R. 1209 (121O, 
1223). 

(17) Kumarasawi v. Subharaya, 9 M. 
32S, Qucere in Venkatachella v. Thatham- 
mal, 4 M. H. (\ R. 460. 

(18) Rajonwyee v. 'lroylukho, 29 C. 


260. 

(19) II of 1882. 

(20) lb, S. 1. 

(21) Citing Gof>cekrist v. Gunga 
Persaud, 6 M. I. A. 53. 

(22) The Tagore Law Professorship 
provided for iii the will construed in 
Tagore \. 7 agore, 9 B- T-. R 377 P- C. 

(23) Tagore v. Tagore, 9 B. L. R. 377 
(40r, 402) P. C. 
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are an integral element of the English equity system. If the Court 
is called on to give effect to a trust in any given case, it looks indeed 
to the Hindu Law of property to determine the estate of the trustee; 
but in many of the duties it annexes to that estate, the rights it recog¬ 
nizes as arising from the position of beneficiaries, the means by which 
those rights are made effectual, it is governed by the rules of English 
equity. There are no others that it can apply. It has to take care, 
in applying them, not to violate the ‘ laws, manners, customs and 
usages ’ of the native community as these may subsist. It must not 
allow a trust to be made a means of conferring a gift either inter vivos 
or by testamentary disposition upon a person not in existence at the 
moment when the donation is declared. It must not allow it to effect 
a course of devolution opposed to the Hindu Law of property and 
succession. Thus the operation of the native law's is preserved as to 
the estates that may be taken in property and the purposes to which 
they may be applied, while it gains a flexible adaptation to new cir¬ 
cumstances from the English system. In meeting an exigency or tak¬ 
ing cognizance of a foim of light not piovided for in the Shastras, 
the Court, in exercising its jurisdiction under 3. 41 of the Charter, may 
certainly apply the Hindu Law. It must be careful not to overlook 
it, but taking the Hindu Law' as one of its data, it applies English Law 
also, in the form of equity, to all or nearly all the questions that 
arise.”These observations were made in a case in which the peti¬ 
tioner had in 1863 dedicated certain lands and a large sum of money 
to be applied to religious and charitable uses, vesting the same in trus¬ 
tees, one of whom had since died. The petitioner applied to fill his place, 
and the defence was that the surviving trustee was competent to ad¬ 
minister the trust; but the Court held that as the trust deed provided 
for the appointment of two trusteee, they should be appointed.* 25 * 

2119. It is clear that since Hindu Law permits the dedication of 
property to religious and charitable uses it must necessarily permit the 
vesting of it in trustees but for whose intervention the purpose of the 
founder would be impossible of achievement. But the trusts can only 
be sustained to the extent and fqr the purpose of giving effect to those 
beneficiary interests which the law recognizes, and that, for the deter¬ 
mination of those interests the beneficial interest in the residue of the 
property remains in the person, who, but for the will, would lawfully 
be entitled thereto.* 1 ) 

2129. The subject of religious and charitable endowments occupies 
an important place in Hindu Law and will be the subject of another 
chapter. 

214 . (1) A policy of insurance effected by any married 

man on his own life, and expressed on the 
band “for'benefit^of face . o£ it to be for the benefit of his wife, or 
wife. of his wife and children, or any of them, shall 

enure and be deemed to be a trust for the 


(24) Kahandas (In re) 5 B. 154 (174). (1) Tagore v. Tagore, 9 B. L. R. 377 

(25) lb., p. 175. (402) P. C. 
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benefit of his wife, or of his wife and children, or any of them, 
according to the interest so expressed, and shall not, so long 
as any object of the trust remains, be subject to the control of 
the husband, or to his creditors, or form part of his estate. 

(2) When the sum secured by the policy becomes payable, 
it shall, unless special trustees are duly appointed to receive 
and hold the same, be paid to the official Trustee of the Pre¬ 
sidency in which the office at which the insurant e was effected 
is situate, and shall be received and held by him upon the trusts 
expressed in the policy, or such of them as are then existing. 

(3) And in reference to such sum he shall stand in the same 
position in all respects as if he had been duly appointed trustee 
thereof by a High Court under Act XVII of 1864 (to Consti¬ 
tute an Office of Official Trustee), Section 10. 

( 4 ) Nothing herein contained shall operate to destroy or 
impede the right of any creditor to be paid out of ihe proceeds 
of any policy of assurance which may have been effected with 
intent to defraud creditors. 

Synopsis. 

(1) Insurance by Husband for Joint Funtilv Funds 

Benefit of'Wife (2121). (2122). 

(2) Insurance Expenses out of (3) Gift Validly Made If the 

Deed Registered (2123). 

2121. Analogous Law.—This is Section 6 of the Married Women’s 
Property Act, (j) expressly extended to Hindus by another Act, (3 > the 
necessity for which arose from the conflict of decisions on the subject. 
Ordinarily, a stranger to a contract cannot enforce its performance. 
Therefore, if A insured his life for the benefit of his wife B, the latter 
could not, on A 's death, lecovtr the money, nor indeed would B be 
entitled to it without a formal assignment of policy in her favour. 
This is the law as enacted in the Contract Act/ 2 3 4) But this rule has been 
modified by Section 6 of the Mairied Women’s Property Act, which 
passes the benefit of assurance, effected and expressed to be in favour 
of the assurer’s wife and children, without the requirement of a deed 
of transfer. 

The question then arose whether this provision applied equally to 
Hindu assurers, which fact was denied both by the Calcutta and Bom¬ 
bay High Courts,though the contrary was held by a Full Bench of 

(2) III of 1874. ( 4 ) Act IX of 1872. 

(3) Act XIII of 1923; Section 2 (c), ( 5 ) Esham Dost v. Gopal Chandra, 18 

Contract Act (IX of 1872), explained in C. W. N. 1335 , 20 C. L. J. 44; Shankar 

Balamba v. Krishnayya, 37 M. 483 v. Umabat, 37 B. 471. 

(494). 
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the Madras High Court/ 6 7 ) which has since received legislative approval 
in the enactment above referred to. Tt enables a Hindu married man 
to effect a policy of insurance for the benefit of his wife, or of his wife 
and children, or any of them, and a policy so effected operates as a 
trust for the benefit of the wife, or the wife and children, divesting the 
husband of all interest therein and entitling the beneficiaries to realize 
the policy m their own right without the necessity of its formal trans¬ 
fer by the assurer. It is apprehended that where the insurer effects a Policy 
for the benefit of his wife and children, the beneficiaries would take un¬ 
affected by the special disabilities imposed by Hindu Law upon women. 

2122. The only exception recognized by the section is that such 
policy of assurance should not be effected with intent to defraud credi¬ 
tors. It may raise some nice questions of Hindu Law, e.g., if the mana¬ 
ger of a joint Hindu family should, out of the family funds, insure the 
lives of his wife and children, the question might arise whether he is 
liable to account for the cost of insurance in a partition. It is clear 
that the co-parceners cannot lay claim to a policy, and their only 
remedy is to call for a partition, should they feel aggrieved by the policy 
effected out of joint funds. 

2123. The Hindu rule as to delivery of possession is now supersed¬ 
ed by S. 123 of the Transfer of Property Act, under which a gift raav 
be validly made if the gift deed is registered, though there is no deli¬ 
very/^ 

There is nothing in Hindu Law to preclude the donor from reser¬ 
ving to himself the usufruct of a part of the property for his own life, 
or postponing the enjoyment hy the donee of a part of the profits till after 
the donor’s death. 

215 . (1) A person docs not- acquire any interest in 

Bsnami transfer. property by merely lending his name. 

(2) Where one person holds property for another, he will 
he deemed to hold it in trust for another. 


Synopsis. 


(1) Bcnami Transfers Common 

in India (2124). 

[2) Nature of Bcnami Transac¬ 

tions (2125). 


(3i Who Is Benamidar? (2126- 
2127). 

(4) Benamidar a Merc Trustee 
(2128-2129). 


2124. Analogous Law.—The habit of acquiring and holding pro¬ 
perty benann, so inveterate in India/") is not merely confined to the 
Hindus**); nor indeed, is the habit confined to India, since the purchase 
of property by one in the name of another is not unknown in 


(6) Balamba v. Krishnayya, 37 M. 483 
(504) F. B., overruling contra in 
Oriental Life Assurance Co. v. Panteddu, 
35 M. 162. 

(7) Lallu Singh v. Gur Narain, 20 A. 
L. J. 744 F. B., 68 I C. 79» (801); 
Sahu Ram’s case, distinguished in 


Kalyan Singh v. Dharam Singh, 68 I. C. 
794 . A. L. J. 721. 

(8) Though not in Burmah; Ma Gyi v. 
Ma Me, 4 R. 522. 

(9) Gopee Krist v. Ganga Prashad, 6 
"J; L d. 531 Monevie Sayyad v. Bebee, 

13 M. I. A. 232; Ameeroonissa v. 
Ashrufoonissa, 14 M. 1. A. 433 . 
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England,* 10 ) though such instances are comparatively rare. Hut in 
Tndia it is a habit which, though now on the decline, is yet maintaining 
a firm hold on the people. So, in one case their Lordships of the Privy 
Council observed: “ The system of acquiring and holding property 

and even of carrying on business in names other than those of the real 
owners, usually called the benami system, is and has been a common 
practice in the country. There is nothing inherently wrong in it, and it 
accords, within its legitimate scope, with the ideas and habits of the 
people.”*”) 

2125. The case for benami may arise (i) where the father or 
manager acquires property in the name of the junior member for the 
benefit of the family; (it) where the husband acquires property in the 
name of the wife; («i) where similar acquisitions arc made by stran¬ 
gers. Not only may property be acquired benami but it may be trans¬ 
ferred and held benami. But the principle applicable to all cases is the 
same. In the first place the mere fact that the property stands in the 
name of a certain person raises some presumption that the property is 
his own. But the strength of this presumption must vary with cir¬ 
cumstances. If the holder be a close relation or dependent of the alleged 
beneficiary, very slight evidence would be needed to shift the burden 
of proof. If he was moreover a minor, the presumption would be 
negligible. In other cases it is a question of evidence in each case But 
while on the one hand, there must be some evidence and not mere 
suspicion to rebut the presumption,* 1 on the other, the evidence 
adduced need not be more than formal.* 135 As Lord Hobhouse in one 
case observed; “Even a slight quantity of evidence to show it was 
a sham transaction will suffice for the purpose."*' 4 ) 

The two propositions formulated in this section may now be 
explained. 

2126. The first clause defines the term “ Benamidar ’’ as a person 
Clause (n. who n,crcl y lends his name to another, but who 

thereby acquires no interest in the property, 
though he may possess—in fact he does possess—some of the indicia 
of ownership. There is nothing colourable or fraudulent in a benami 
transaction as such, though the term is at times loosly used to denote 
a fraudulent transaction from which it is wholly distinct.*‘s)“ The 
difference between the two lies not only in the intention but in the 
change of ownership. In a benami transaction the intention merely is 
to conceal the name of the real owner who prefers to remain incognito. 
But a fraudulent transfer is both a transfer and one which is fraudulent 
the ulterior object of which is to defeat or defraud a third party. There 
can be no doubt that benami transactions may easily lend themselves to 


(10) Pelham v. Gregory, I Eden. 516 
followed in DcSilra v. DeSilva, 5 Bom. 
L. R. 784. 

(11) Gur Narayan v. Sheolal, 46 0 . 
566 ( 574 ) P- C. following Bilas Kumear 
v. Desraj, 37 A. 557 P. C. 

(12) Per Lord Wcstbury in Sreeman 
v. Gopichunder, 11 M. I. A. 28 (48), 
followed in Mahbub Ali v. Bharat, 23 C. 


W. N. 321, 53 I. C. 54 P. C. 

(13) Uman Parshad \. Gandharp, 15 
C. 20 P. (', followed in Mahbub Ali v 
Bharat, 23 l\ W. N. 321, 53 I. C. 54 P. 
C. 

(14) Uman Prashad \ Gandharp 
Singh, 15 C. 20 P. C. 

(15) Mina Kumari v. Bijoy Singh, 44 
M. 60 ,’ (670, 671), P. C 



1056 


TIIK HINDU CODK 


[S. 215. 


this purpose and are at times so resorted to, but nevertheless a distinc¬ 
tion must he m ule between the two, since the one is legal which the 
other is not. 

2127. Indeed the acquisition of property incognito is not unknown in 
other countries, though here the practice is perhaps more prevalent. 
But a benami transaction in England raises a strong presumption of 
title in favour of the benamidar and where the latter is 
the wife or son or any other relation it raises the further presumption 
of intended advancement. But in this respect the Indian rule differs 
and this clause is intended to emphasize that distinction. It makes 
clear that the English rule in favour of advancement does not apply to 
Hindus, though it might be applicable to persons of British parentage 
resident in this country G*) (S 216). Since the possession of the benamidar 
is possession of the trustee, he acquires no title by reason of his 
possession. 

2128. The second clause is more in conformity with the English 

Clause (2) Law. As the Privy Council observed: “It (i.e., 

} ‘ a benami transaction) has a curious resemblance 

to the doctrine of our English Law that the trust of the legal estate 
results to the man who pays the purchase money, and this again 
follows the analogy of our common law, that where a feoffment is 
made without consideration the use results to the feofifer. The excep¬ 
tion by way of advancement in favour of wife or child docs not apply 
to India, but the relationship is a circumstance which is taken into 
consideration in India in determining whether the transaction is 
benami or not.”6^ 

2129. Since the benamidar is a mere tiustee tor the real owner, it fol¬ 
lows that his heirs inheriting that property succeed merely to the trust 
and would be liable as trustees on his death. (,s) But being clothed 
with the outward emblems of ownership, he may sue (,9) and be 
sue<J (j °) in respect of the property which he so holds, and any decision 
given against him would be ns judicata against the real owner. The 
latter may of course, protect himself by becoming a party to the suit, 
but whether he is made a party or not he is bound by the result of 
the suit. Of course, the right to sue carries with it the consequential 
right to execute a decree. (j,) In other respects, too, he possesses all 
the rights of an ostensible owner, and can. in the circumstances men¬ 
tioned in S. 41 of the Transfer of Property Act, even convey a good 
title to the property which holds against the beneficiarv. (jj) 


(16) Kcrii'ick v. Kenuick, 48 (.' 2G0 
P. C.; Bilas Kumear v Dear a), 37 A. 

S57 (56s) P- C. 

(17) Ritas Kumear v. Deoraj, 37 A 
SS7 (565) P. C, followed in Gur Nara- 
yan v. Shea Lai, 46 C. 566 (574) P C.; 
Kcrwick v. Kenvick, 48 0 . 260 (263) 
P C. 

(18) Raja of Deo v. Abdullah, 45 ( . 
Q09 (918-919) P. C. 

(19) Gur Narayan v. Sheo Lai, 46 C. 
566 P. C.; Vyadhiswara v. Srinivasa, 42 


M 348 K. B.; Singa Rillai v. Ayyaneri, 
41 M. 435; Rarmeshar v. Anardan, 37 A. 
H3- 

(20) Tharat Karim v. Bal Kuar, 2 Pat. 
L J 740 . 

(21) Chelam v. Scent, (1918) M. W. 
N 226, 43 I C. 801, Kamta Rrasad v. 
Indomati, 37 A. 414; Rrasanna Kumar 
v Asutosh, 18 C. W. N. 450, 20 I. C. 
685. 

(22) See 1 Gour’s Law of Transfer 
(5th Ed.). 
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But though by reason of his ostensible ownership a uenamidar 
may create rights in others, it does not create in him any interest 
in the property, while at the same time his obligation as trustee 
thereof to the beneficial owner remains. 

216 . ( 1 ) Save as provided in Section 125 , there is no 

presumption in favour of benami, and he who 
Benlmi , . n,Pt, ° n * alleges that the apparent title is not the real 

title must prove it. 

(2) There is no presumption that a purchase made by a 
Hindu or a Mahomedan in the name of his child, wife or mistress 
is by way of advancement, the question being one of intention 
which must be proved by tlu* parly alleging it; but such presump¬ 
tion shall he made where the purchaser is a British resident in 
India. 


Synopsis. 


(1) Analogous I a no (2130). 

(2) Principle (2131). 

(3) Evidence of Pcnnmi (2132- 

2135). 

(4) Padi/es of Henann (2130). 

(5) Payment of Consideration 

(2137). 


<<>) Possession (2138). 

( 7 ) Pilationsliip ( 2130 ). 

(8) Presumptions in Benami 

(2140). 

(9) Pena mi Purchase When 

Paid (2141). 


2130. Analogous Law.—This section is supported by die following 
authorities.o) It enunciates both a rule and an exception, the rule being 
that the apparent title is presumably the real title till the contrary is shewn, 
and the exception being the reversal of the presumption justified by the law’ 
of joint property. The second clause is 111 consonance with S. 82 of the 
Trusts Act and is a departure from the English Law which assumes the 
purchase by one in the name of a relation as a purchase by way of ad¬ 
vancement. No such presumption arises here in the case of Hindus and 
MahomedansL) even m cases outside the scope of joint property—the 
result being that while a benami transfer in England suffices to convey 
a title to property in the transferee, 110 title of any kind is created in his 
favour here, hut the English rule is held still to hold good in the case 
of British residents in India. 


(1) Cl. (1).—S. 82, Trusts Act (11 of 
1882); Mg Po Kin \. Mg l‘a .S/icin, 4 
R. 518 P. C.; Arab Ali \. Mahmud AH. 
67 I. C. 444; (1922) P. 84; Mini 
Mahbub Ali v. Bharat. 23 ('. \V. N. 421, 
53 I. C. 54 P. C.; Mali Lai v. Kantian 
Lai, 21 ('. W. N. 929; 39 I C. 9O4 P C. 

Cl. (2 ).—Sayvudushur Ali v. Cltai 
Fatima, 13 W. R. 1 (2) P. l\; Kcrwnk- 
v. Kenvick, 48 C. Xro (263) P. ; 


Mollaya \. Krishnasteamt, 47 M L J 
(i22 (1025) M 95; Kai Kunwar \ Rani 
Maharaj, (1925) O 243; Phurm Das \ 
Shama Saondri. 3 M I A 229; 

(2) SayynduAiur Ali \. Cltai Fatima, 
13 \V. K. 1 (2) P (' Lakshmuilu y 
Kalian Panama. 48 M (>05 ((>08) P. 
Ritas Kunwar v. lh'rraj. 37 A. 557 P- C. 

(3) Kcrwick v. Kcrwiik. 48 C. 260 
(2(14, 2U5) P. L 


H. C.-67 
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2131. Principle.—This section along with S. 125 refers to bemmi 
transactions, the law regarding which is this. Both under the English as well 
as the Indian law the general rule is the ex facie owner of a property 
must be presumed to be its real owner; where, however, such ownership is 
held in common by a family the same presumption extends to them, namely 
that any property acquired by the manager in the name of a coparcener 
must presumably enure for the benefit of the whole coparcenary, since 
joint ownership is the rule and individual ownership an exception. Apart, 
however, from the joint family the general rule must prevail that he who 
wishes to displace an apparent title can only do so by adducing proof 
that it is not the real title. Further while both under the English and 
the Indian law the rule is that the trust of the legal estate results to 
the man who pa\s the purchase money/•»> the English I.aw makes an excep¬ 
tion when the purchase is in the name of the wife or child in whose favour 
it presumes an advancement. But no such presumption can arise in the 
case of a Hindu or even a Mahomedan in this country/®) though the 
English rule was held applicable to British subjects resident in Tndia. (f,) 

Clause (1) of this section states the rule as one of general application; 
but as stated therein, it is subject to the exception which forms the sub¬ 
ject of Section 125. Apart from that section there is no presumption in 
favour of benanii The presumption is rather the other way, although 
the habit of benami is inveietate in India/'* 

2132. Evidence of Benami.—Where benami cannot be presumed, it 
must be proved like any other fact. " The burden is no doubt a difficult 
one to discharge, because in all these benamidar transactions, the very 
object of the parties is secrecy: but still the person who alleges that 
property convex ed to another belongs to him, must prove his allegation 
and prove it bexond reasonable doubt.”<*' Mere suspicion is insuffi¬ 
cient, <g) and though direct evidence max at times be difficult to obtain, 
still the fact must be established bv at least good circumstantial evidence. (,o) 
In such cases the questions to be consideied are (i) who paid the considera- 


(4) Jayannath \ Abdullah, 45 Y 909 
P. Y ; Gurnaraxatt Shcolal, 46 (' 5O0 
P. C. 

(5) Sayyuduzhur Ali \. Vital Patimu, 
13 W. R 1 ( 2) P Y.; Bilas Kurncar \. 
Dconu, 37 A 557 P. C 

(0) Kenvitk \ K crutch, 48 C. jf>o 
(->64, *S) P. Y 

(7) Buzloor v S'humsoonuta, 11 M 
I. A. 551; Ram (that v. Ramachandra, 7 
Bom I. K. 293, Shamlal \. Joharilal, 
(1909) P. R. 37, 1 I C. 732; Uman Par- 
shad v Gandharp, 15 0 . 20 P Y.; Akam 
Ali \ Mohamed 48 .Yf. L. J. 104 P. Y , 
Manik Lai v. Bit ay Sinyh, 25 C. W. N 
409, 62 T C. 356 P. Y ; Jasnda Lai v 
Balaram, 35 C. L. J. 589; Bilas Kunicar 
v. Deoraj, 37 A. 557 P. C.; Gur Narayan 
v. Sheo Lai, 46 C. 566 (574) P. C.; Moti 
Lai v. Kundan Lai, 21 C. W. N. 929, 39 


1 . Y. 964 P Y ; Mahbub Ali v. Bharat, 
23 C. \Y N 321, S3 I C 54 P. Y ; 
Ramabai v Ramchandra, 7 Bom L. R 
293 Shamlal v Johari Lai, (1909) P. R. 
37 . 1 I C 732 

(8) My Po Kw v. My Pa Slum, 4 R 
Si8 (520) P. Y 

(9) Rat Radha KUhen v Bishcshicar, 
49 b A 312; 67 I C 914; (1922) P. C. 
33 ^. 

(10) Mhd Mahbub Alt \. Bharat, 31 
I Y 5 ^ O A. 23 C. VY. N. 321; 53 I. 
Y. 54 P. Y ; Promoda Kumar v. Madan 
Mohan, 27 Y \\ N 305; 70 I. Y. 555; 
(1923) Y. 228; Abdul Lattf \. Abdul 
lluq, 28 C. W N. 62; (1924) Y. 523; 
Bhuban Mohini v. Kumudbala, 28 Y. W. 
N. 131: (1924) Y. 467; Lalit Mohan v. 
Manoranjan, 38 Y. I.. J. 208; 72 I. C. 
69H; (1923) C 13. 
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tion/") or if it is a gift, why it was made/ ,a) («) who was in posses¬ 
sion,and (Hi) had the muniments of title; (iv) was the benami acted 
Ujjon/'i) and if so, for how long; ( v ) was there any motive for a benami 
transaction or was the alleged benamidar so connected with the alleged 
principal as to render it probable that he diould be selected as a 
benamidar.t's) 

2133. Parties to a benami transaction are not estopped from showing 
that a transaction is bcnami. (,< '* The case i-> different, where it is not 
henami but fraudulent. The difference between these is distinct though 
often slurred/ 17 * Where a person sells property nominally to avoid his 
creditors the sale, though in a sense benami, is really nominal and may 
prove to be fraudulent. A Government servant who is precluded by the 
rules of his service from admiring land purchased it benami. It was held 
that as his conduct did not amount to fraud, he was entitled to recover 
it from the benamidar Where the purpose of a benami transaction 
is fraudulent, a party seeking to avoid it must show that the purjiose did 
not go bexond the stage of nine intention/"' 1 There is again a difference 
between a fraudulent and a no* unal or a sham transaction, in that while 
in the one the transfer is real tl ough the transferee holds it for the trans¬ 
feror’s benefit, in the other case there is no intention to make any transfer 
at all, but i.ierelx to create evidence of one/*’" 1 

2134. Oral evidence is admissible to prove that a transaction 
was beu'imi/~ ,) except m ic-es where the transaction was entered 
into with intent to defiaud a third party in which case if the 
fraudulent purjiose was accomplished, then the Court applies the maxim 
In pari delit to pniii r esl conditio possidentis /-•'* Another exception favours 
the certified auction purchaser whose purchase cannot be shown to be 
benami /-’ 3l l’ut these are all exceptional cases, and where there is no legal 
impediment to the proof of benami, it may be proved by oral evidence. 
And where the oral evidence is inconclusive, it is necessary to rely largely 
upon the surrounding circumstances, tin- position of the parties and their 


(11 > Bilat Kun-.ear \ Peoraj, 37 A 
557 1 * ( ' ; Srimali Writyamoni \ l.akhan, 
4,5 l'. fiOo I’ ; Vaithmatha \ Vaithi- 
mOho, so 1 C (M) 0/0: Ram Saru(> 

v. Maya Shankar, (1918) t’ R 46; 43 
1 . C 556; Uabihullal; \ Nayah Khanatn, 
(1014) L\ L R 74; 22 1 . i' 536; .Ibid 
.lit v. . I soar .Hi. 7 N 1 . K i.SO; 12 • 
C 7.21 ; I J c;cand Bat \ Clieta'i I.al, IS 
S L k 84; 8 j 1 . 1002. 

(12) Mai tan \ M Ibrahim, 28 l . T. 

I 306; 4S T (.' 561. 

(i.O I’peudia Nath \ Bhufcndra 
Nath, 21 \\ N 280; 32 I. (' 267. 

(14) Raqhunatha \. .Iravamutliu , .44 
T. 0 (M) 617; .Irab .lli \. Mohd Ah. 
67 I. C. 444; (1922) T C. 84. 

(15) Kalisahn \ Kcdarinal. .48 T. t 
( 1 \) 5(1 r; Almadi v Udit Narain, 17 0 . 
C. 174; 25 I. C. i(>4; Jasoda Lai v. Bala- 
ram, ,45 C. L. J. 580; 6y I. C. (>7 (1022) 
C. 488; Beriya \. Aiyappa, 24 I. C. (\f.) 


024. 

(16) Phircndra v Chandra, 36 C. L. 
I 82, 68 I C (48; (1923) C 154; Nur 
Mahomed v. Kessumal, 20 1. C. 523; 7 
SLR ir. 

(17) Mina Kuntart v Beiov Singh, 44 
C. 662 P C. 

(18) Phircndra v Chandra, 36 C. L. 
J. 82; 68 T C. 648; (1923) C. 154. 

(19) Ismail v. ll'asudeo, 59 I. C. (N ) 
285; 16 N. L K. 129. 

(20) Sci retary of State v. Dadi, 36 M. 
L. J. 180; 50 I. C. 593; Vyrechcrla v. 
Dasiraju, 57 I. C. (M ) 689 

(21) Shamlal v. Amarendro, 23 C.-463. 

(22) Rethepermal v. Muniandy, 35 C. 
551 P. C.; Goberdhan v. Rutu Roy, 23 
0. 9(12; Kalicharan \ Rastle Lai, 23 C. 
962 N ; Banka Behari v. Raj Kumar, 27 

(24) S 66 (1). Civil Procedure Code. 
1908'; S. 317, C. P. C, 1882. 
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relation to one another, the motives which could govern their action, and 
their subsequent conduct. 00 

2135. The Courts even look with jealousy on benami transactions', 
requiring from one claiming under such title, a strict proof,° 3) though in 
view of its prevalence, even a slight quantity of evidence to show that it 
was a sham transaction will suffice for the purpose. 00 Hut though slight, 
it must he evidence and not mere suspicion. As Lord Westbury said: 
“ Undoubtedly there are in the evidence circumstances which may create 
suspicion and doubt may be e» tertained with regard to the truth of the 
case made by the appellant, but in matters of this description it is essential 
to take care that decision of the Court rests not upon suspicion, but upon 
legal testimom.”° 5 > Quoting this dictum in a later case Lord Shaw said: 
“ In regard to benami transactions Courts of law' should not approach them 
with that scrupulous rigour which in other systems of jurisprudence may 
demand the existence of the clearest positive evidence that the ex facie 
owner of a propel t\ is a transferee for or holds the same for the interest 
of another. Benami transactions are very familar in Indian practice, and 
as Lord I Iohhou.se said in Uman Prasluui v. ( iandharp Sint/hf'^ even a 
slight quantity of evidence to show that it was a sham transaction will 
suffice lor the purpose” The learned Judge however, added' “ Still, such 
a transfer cannot be considered as nothing The person who impugns its 
apparent character must show something or other to establish that it is a 
benami or sham tiansaction 'Plus brings the legal .situation into line with 
the general doctime already cited from Loid Westbun.”°° The case in 
wdiicli these observations occur was decided upon the following facts: One 
Wilayat had mortgaged some of his villages to one IJurga Prasad who 
brought them to sale in execution Th \ were purchased by Wila\at’s wife 
for Rs. 10,(XX) who entered upon possession retaining it for 10 years after 
which she devised them to one M with the consent of her husband and 
her nephews. The mortgagee having in tire meantime obtained a supple¬ 
mentary decree under S 00 of the Transfer of Property Act attached the 
self-same villages as belonging to his mortgagor Wilayat for whom he 
alleged his wife had purchased them benami. The Privy Council held that 
though a little evidence was sufficient to prove a benami that little, must be 
evidence and not mere suspicion and that there was nothing in the case 
before them to take the case out of the rule that an apparent title was 
prima facie the real title unless the contraiy was established. 

This may be established by showing that the person purchasing the 
property had no means of his own, and th.it the consideration was advanced 
by the beneficiary who had |>ossession and control over the property ° H) 


( 12 ) Dalih Small \ So mi! Kuiwar. 
30 A. 258 P C 

(13) Acimul v / hirdtcart c 13 \f 1 
A 3Q5; Rad ha Krishna \ Bisheshsear. 1 
Pat 733 P. (’ ; Af'hi v Hahan, Jh l’> 
85; Bril Kishorr ^ llarhans, 2 Pat I. J 
728, 62 T (’ 611 

<"14) ( r man Bar.shad v Candharp, 15 
C. 20 P. C. 

(15) Sreeman Chunder v. Copal 


Chander, 11 M. I. A. 28 (43). To the 
•.aine effect, Face Bax v. Fakiruddin, 14 
-U 1 A 234; Radlia Krishna v. Bishcsh- 
~'' ar . 3 Pat L. . 1 . 529 P. ; Jasoda Lai 
\ Bahrain, 35 t\ I, J 589 
(rf») 15 C ‘20 P. C 

(17) Mahbub Ali \ Bharat, 23 (\ W. 
N 321 (326) P. C. 

(18) Hoymobulty v. Sreekishen, 14 W. 
K 58. 
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2136. Badges of Benami.--The first and most material criterion of 
beneficial ownership is the souice from which the purchase money is de¬ 
rived*-’ 0 This does not mean the apparent passin ; of consideraiion—-money 
from hand to hand -which is not sufficient to establish the bova fide charac¬ 
ter of a sale. It is necessary to see thai it i*. really the money of the alleged 
vendee that is actually paid to the vendor/-’’ 


2137. Of the several indicia of Innami the payment of consideration 
is naturally the most important, diue he who pays 
r p *? rment of the cousuleration is naturally pres mied to be the 
on®i era ion. true owner. Hut this fact, though crucial, must not 

be regarded as conclusive as to the actual ownership of the property, since 
actual possession and receipts of rents of the piuperly are matters which 
should not be ignored/ 0 The question who n,.id the consideration is 
a question of fact: the fact that the ostensible owner had no means of 
his own/° and that the contract was made and all incidental negotiations 
concluded by another, would go far to show that the latter was probably the 
real purchaser. Kven as regaids the payment of consideration where it 
is denied, it is not sufficient to give formal evidence of the passing of 
consideration or of its acknowledgment, since it is necessary to shew who 
really paid it/ 0 As benami implies repose of confidence in the benamidar, 
the existence of relationship between him and the beneficiary is another 
circumstance which has a material hearing on the case. Consequently 
very’ little evidence suffices to show that a purchase made in the name 
of the wife, or Ihc daughter 1 - 0 or other near relation 1 ’) is benami. On 
the other hand, such evidence may be rebutted by shewing that it was 
a gift which is a question of intention* 6 ) and it lies on the donee to shew 
why it was made. 


2138. Xext to consideration stands the question of possession. If 
(21 Possession the transfer " as not the transferee should 

) ossession. be j n possession of the title deeds and the propel ty. 

Hut this again, though crucial, is not conclusive, since the motive which 
may have prompted (he benami might suffice to keep the beneficiary m the 
background; and since secrecy is of the essence of such transactions, undue 
emphasis must not be laid upon the benamidar s possession, the mutation 
of names in his favour or the presence of other ostensible indicia or admis¬ 
sions of ownership. In ca»es of benami the possession of the benamidar 
after the motive which indmed ihe benami has ceased is vital to the issue 
As between the vendor and the vendee, where the latter produces the 
deed and the former proves his possession, the burden is still on the vendor 
to show that he had only executed the sale deed benami, and that he had 
not received the consideration, though he acknowledged it in his sale 
deed.* 0 


(24) Akbur Ali v. Fah Bukshi, 15 \Y 
K. 12. 

(25) Luchmee Kooar v. Fattehsingh, 
24 W. R. 400. 

(1) Ram Narain v Mhd. Uadi, 26 t 
227 P. C. 

(2) Hoymobutlv v. Srcckishen, 14 \\. 
R. 58. 

(3) Akbar Ali v. Faia Buksh, 15 \\. 
R 12; Luchmee Ktiar v. Fait eh Singh, 24 


\Y. K. 400. 

(4) Kadeccum \ Lallan, 14 \Y R 366. 

(5) Roop F>haree \. Narain, 1 \\. R. 
217. 

(0) Ismail \ I Lift-. 33 * 773 !’• * : 

l huiidcrnalh v. Ramioy 13 \V. K. 7 P. 

C. 

(7) Ihirga ( liaran \ Khorda fr Co, 
.19 1 . C . ( C .) 




1062 


THE HINDU CODE 


[S. 216 . 


2139. As benami implies repose of confidence between the benamidar 

and the beneficiary, the existence of relationship 
(3) Relationship. between the two is a circumstance which has a 
material bearing on the case. Such is a purchase 
made in the name of the wifc (<5> or the daughter^*) or other near re- 
lations. (J > So the Privy Council said: “There can be no doubt now that 
a purchase in India, by a native of India, of property in India in the name 
of his wife, unexplained b\ other proved or admitted facts, is to be re¬ 
garded as a benami transaction, by which the beneficial interest in the 
property is in the husband, although the ostensible title is in the wife.” (3) 
In this case the wife’s title was sought to be defended on the ground that 
the purchase was made in pursuance of an ante nuptial agreement, but 
while their Lordships did not rule out such a plea, they held that it would 
be unwise of a Judge to act in a disputed Indian case upon oral evidence, 
unless there was contemporaneous written evidence to corroborate the oral 
evidence. 

2140. Presumptions in Benami. —The purchaser of property does 

Clause (21 not usually cancel his purchase unless he has some 

au * e ' ' motive for it. When fraud enters into lus cal¬ 

culation, the transaction becomes void or voidable in accordance with the 
provisions of S. S3 of the Transfer of Property Act. Apart from fraud, 
the transferee may remain incognito for reasons of his own. or he nta\ 
make a benami purchase, because he wishes to conve\ to the transferee 
some interest therein; but in either case the mere fact of a purchase in the 
name of another would noi in the case of a Hindu (or for that matter, 
a Mahomedan) suffice to convey am interest in favour of the transferee, 
who must hold the property in trust for the beneficiary. (,) The case 
is, however, different wlieie the benamidar. and the beneficiary are British 
residents in India, for in their case the Fnglish rule applies that rule 
being that such purchase when made in the name of the wife or child is 
treated as an advancement, or the advance delivery of their inheritance 
before it becomes one. This is ihe presumption, but a rebuttable one. In 
the case of Hindus the purchase b\ a Hindu in the name of his wife or 
child, may lead to the contraiy presumption if the purchaser is a member 
of a coparcenary; but in other cases, though there is no presumption 
in the nature of an advancement, still it is a question of intention to be 
decided with reference to the circumstances of each case. It may he that 
the purchase w'as made to benefit the transferee in whose name it was 
made. But wheie the intention is to confer a present benefit it must be 
accompanied by the other usual incidents of ownership, where, however, 
the intention is to confer a future benefit, such intention must be proved, 
but cannot be presumed. 

[See m this connection SS. 125, 314.] 


(25) Lakshmiah v. Kolhancharama, 48 

M. 605 P. C. 

(1) Kadeerun v. Lallun, 14 W. R 366. 

(2) Roop Dharee v. Narain, 1 W. R. 
217. 

(3) Lakshmiah v. Kothandarma, 48 M. 
605 (f»8) P. C. 

(4) l K p. 613. 


(5) Sayyudushur Ali v. Ultai Fatima, 
13 W. R j (2) 1> C. ; llilas Kuinvar v. 
Droraj, 37 A. 557 P. (\; Gurnarayxm v. 
Sheolal, 46 (\ 566 P. C.; Kcrivick v. 
Kcrwick, 48 C. Jyo (263) P. C. 

(6) Kenvick v Kenvick, 48 (’. 2O0 
(263) P C. 
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2141 . Though ordinarily speaking there is nothing illegal in a pur- 
. chase bcnami, where it is a purchase of trust pro- 

When a Void. UrCha,e l >m >: h >’ , a trustee the pu chase is void. It is so 

provided in the Trusts Act (7) 8 and was so held in a 
case in which the purchaser, a shebait rtf a private endowment created by 
one of his ancestors had, in execution sale of a jxntion of debut ter property, 
purchased it bcnami in the name of his son, wheieupon the High Court 
held the sale to be void, and its decision was affirmed by the Privy Council 
who said : “ A trustee for sale cannot purchase, he cannot purchase because 

the same person cannot be both vendor and purchaser, and he who acts 
for another cannot also act for himself llut even if he be not a trustee 
for sale, if in any capacity he is trustee for the estate although his in¬ 
capacity to buy is not absolute and is subject to different limitations, it is 
equally well established. A trustee may indeed acquire from beneiiciaries, 
who are sui juris, an estate in which they are interested, but he can only 
do this if he has made the fullest disclosure to them of all the relevant 
and material facts within his knowledge affecting or that might affect the 
value and condition of the estate and that parties are at arm’s length, the 
cestui qua trust, knowing that he is dealing with the trustee Otherwise, 
the purchase is bad, and it is bad because any person who occupies a 
fiduciary relationship, may be able by virtue of his position to acquire in¬ 
formation w'ith regard to the trust estate which he is not permitted to use 
for his own benefit."* 8 * 


217. (1; 

Power defined. 


Power ” is a right which a person acquires 
over another, or over things not his own. 


(2) The person who confers the power 
may be called the donor of the power, and the person upon 
whom it is conferred, the donee of the power. 

(3) The exercise of power is discretionary with the donee. 

Synopsis. 


( 1 ) Definition and Recognition 

of “Power” ( 2142 ), 

( 2 ) English l.aiv an “Powers” 

( 2143 ). 


( 3 ) Divisions of Powers General 

and Special ( 2144 - 2146 ). 

( 4 ) Creation and Exercise of 

Powers ( 2147 - 2150 ). 


2142. Analogous Law. —The term “ power ” is a technical term 
and is distinct from the dominion which a man has over his own property . ( "> 
It is used to denote the use of delegated authority of which a power of 
attorney is an example. 

Hindu Law recognizes powers of which the power of adoption con¬ 
ferred by the husband upon his wife, the power of appointment, the power 


( 7 ) S. 52, Trusts Act, (II of 1882). 

(8) Peary Mohan Mukerjee v. Mono- 
har, 26 C. W. N. 133, 62 I. C. 76 P. C., 
following Nugent v. Nugent, (1907) 2 
Ch. 292, O. A. (1908) I Ch. 546 (dis¬ 


qualification of a Receiver to purchase) 
(9) Re Armstrong, 17 Q. B. .D. 521, 
Commissioner of Stamps v. Stephen 
(1904) A. C. 137; Goatley v. Jones, 
(1909) 1 Ch. 557. 
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to appoint an heir* 10 ) or an executor*") are examples. Hut the exercise of 
power by a Hindu is necessarily subject to and citcumscribed by the re¬ 
quirements of his personal law and while the English Law on powers 
furnishes analogies, it is not to be applied general!} to Hindu wills/") 


2143 . In English Law, power is defined to be an authority reserved 
by or limited to a person to deal with or 
English Law on dispose of, either wholly or partially, real 
ower *‘ or personal property, either for his own benefit or 

that of others/ 1 V Power may be at common law, equitable or that 
operating under the statute of uses* 1 -*) A common law power is an autho¬ 
rity given by one person to another to do an .act for nim which is recognized 
and operative at common law. A power of attorney is an instance of such 
power which is equally available to a Hindu 


2144 . An equitable power is a power which affects the equitable and 
not the legal estate or interest. Sugdcn distinguishes the two powers as 
follows: “ Powers are either common law authorities or declarations or 

directions operating only on the conscience of the person in whom the 
legal estate is vested, or declarations or directions deriving their effect 
from the statute of uses. A power to dispose of an estate, or a sum of 
money where the legal interest is vested in anothei, is a power of the 
second sort. The legal interest is not divested by the exercise of the 
power, but equity will compel the person seized of it to clothe the estate 
created w'ith the legal right.” (,s) 


2145 . A power is distinguished from a trust m that in the one the 
estate vests in the donee by whom the exercise of power conferred on him is 
purely discretionary, while in the other the estate does not vest in the 
trustee except for a specific purpose and he has no discretion, being merely 
the instrument of the author for execution of the purpose for which the 
trust is created/ 16 ) \ power left unexecuted lapses, since its execution 
is personal to the donee but powers, in the nature of trusts, that is, when 
they amount to trusts in the garb of powers, th v * failure of the donee to 
exercise them will not prejudice the intended objects, since the Court will, 
in such cases, execute them *" 7) Whether particular words constitute a 
trust or power is a question of intention and not of giammatical import/ 18 ) 
Powers over real estates are either (t) powers of ownership. (ii) powers 
collateral or (tit) powers relating to the estate of the donee of the power 
in the land, and these are sub-divided into powers appendant and in gross. 
The first is a power which gives the donee complete dominion though no 
ownership in the estate; the second is a bare power conferred upon a 
person who is given no interest in the land, such as a mere power of sale; 
while the third is a power coupled with the transfer of ownership. It is 
appendant where the estate created by its exercise affects the interest of the 
donee of the power; it i.> gross where it does not affect his interest. 


(10) Krij Lai \. Sura, 34 A 405 P (' 

(11) Lallubhai v Afnnkurerbai, 2 15. 
338 (40b) ! Possee \. Tarttchurn, Bourkc 
(Pt. VII) so. 

(12) Motivahu v. Mainubai, 21 B. 700 
<722) P. C. 

(13) 23 Hals Laws of England, p. 3. 

(14) 27 Hen. VIII, C. 10. 

(15) Sugden (Lord St. Leonards) on 


lowers (8th Ed), pp. 45, 46, cited per 
Kay, J., in Dixon v. Brown, 32 Ch. J). 
597 (boi). 

(lb) Cloutlc v. Storey, (1911) 1 Ch. 
i« (30). 

(17) hod, 32 Bcav. 242; Broivtt v. 
Huts, 8 Ves. 570. 

(18) Burroughs v. Philcox, 5 My. and 
Cr 72; Rc Weeks, (1897) 1 Ch. 289. 
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2146 . A power may be general or special. It is general where the 
donee is at liberty to exercise it in favour of any ptrson he chooses. It is 
special where it can only he exercised in favour os certain specilied persons. 
To borrow an example from Hindu Law where the testator empowers his 
widow to make an adoption, she possesses a general power of adoption ; 
but where he empowers her to adopt a persona dcsiyuata such as the person 
named A she has a special power. Powers mav be given to a person for 
the purpose of managing either his own or another pei son’s property, or 
they may be to appoint to various offices, such as the povvr of appointing 
new trustees, which loom large in English Law and are of the most general 
importance. 

2147. Creation and Exercise of Powers.—Under English Law 
powers relate to property, but under Hindu Law they may relate both 
to persons and property. This is due to the parental authority which still 
survives the Patria Potestas. The power of adoption has already been the 
subject of a previous discussion (S. 38 ). It is stated there that the 
father possessed the power to authorize his widow to make an adoption.* 1 *) 
He is also conceded the power of appointing a guardian of Ins minor 
children (S. 71 ). He is equally entitled to confer upon a person the 
power of appointing an heir. Such a case arose upon the follow mg facts: 
A testator had devised his immoveable property upon trust lor the income 
to he appropriated to the maintenance of his widow and of his daughter 
Mamu and the children that might he horn of her, the property to be divided 
among the heirs of such chilchen. If there should not lie any children 
born of the daughter, the property under the will should devolve upon 
them “ to whom she might direct it to he delivered In making her will.” 
The daughter having had no children and questions having arisui between 
the daughter and the widow as to the administration of the estate according 
to the will, it was held that there was no absolute gift to the daughter, and 
that the persons to whom the property was given, though to he designated 
by her, did not take the gift from her, hut from the testator. In so holding 
the Privy Council said: “The remaining question b whether bis sub¬ 
stituting Mamu, anil giving her power, to designate the person by her 
will is contrary to any principle of Hindu Law. There is no analogy to it in 
the law of adoption. A man may, by will, authorize his widow to adopt a 
son to him, to do what he hail power to do himself, and although there is a 
strong religious obligation, their Lordships think that the law as to adop¬ 
tion shows that such a power as that now in question is not contrary to any 
principle of Hindu Law. Further, they think that the reasons which have 
led to a testamentary power becoming part of the Hindu Law are appli¬ 
cable to this power, and that it is their duty to hold it to he valid. I>ut 
whilst saying this, they think they ought also to say that, in their opinion, 
the English Law of powers is not fit to he applied general!} to Hindu 
wills.”* 20 ) Similar construction was placed by the same high tribunal on 
a will in which the testator had bequeathed his estate to his wife and on 
her death to her daughter-in-law* and thereafter “ she shall have power 
to nominate any one whom she may think fit as ‘ heir ’ so that the name 
of the family may continue as formerly with honour."*- 1 ) 


(19) Indor v. Jaipal, 15 C. 725 P. C. (21) Rrijlal 1 raj, 34 A. 405 (411) 

(20) Motivahu v. Mamubai, 21 B. 708 1 ’. C 

(722) P. C. 
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2148. It was at one time held that in order to he operative the donee 
of the power must have been in existence at the death of the testator. 

But since the passing of the Hindu Disposition of Property Act this is 
by no means now necessary, and the Hindu Law ot appointment and power 
is now suject only to the provisions of that Act and Ss. 13 , 14 and 20 of 
the Transfer of Property Act. 

2149. In one case the testator made a beque.it to such pci son “and 
in such manner as his brother Janmadas should by deed oi deeds, writing 
or writings appoint, with or without pmer of relocation or new appoint¬ 
ment.” It was held that there was no principle of Hindu Law which 
forbade such a bequest being construed and given effect to according 
to its plain and literal terms; always however, subject to the same ie 
strictions as the Hindu testamentary law ini]K)ses on the testator himself. 
viz., that the appointment should be made so that ‘lie appointee might be 
ascertained when the event arose on which he was to tain. In this case (he 
testator had by his will, after appointing 1ms brother ) to be liis executor, 
bequeathed all his estate to J (i) upon trust to pay his debts and the residue 
in trust for the testator’s wife and the wife of the executor J during the 
life of both, or the survivor of them for their or her sole use; (ii) and 
from and after the decease of the survivor of them, in trust for the male 
issue of J if any there wtre; and (lii) in default of such male issue, in 
trust for any person or persons in any shares or share, and in such manner 
as his brother J should, by any deed or deeds, or writing or writings, 
appoint, with or without power of revocation oi new appointment.” The 
Court upheld the last as a valid power of ap|Mimtincnt which was not 
opposed to any principle of Hindu Law. (j - , > 

2158. The conferral of power must of couisc be legal For instance, 
the husband possesses the power to authorize only his wife to make an 
adoption. If, theretore, he authorizes his widow who was also the ex¬ 
ecutrix of his will conjointly with two other e\cculoi*\ the power is \ou1. ( -m) 

But there is nothing illegal in a testator conferring two or 
more separate powers upon separate individuals. So where the testator 
empowered his two wives to make patni settlement of his immoveable pro¬ 
perty and empowered three other persons to arrange for the performance 
of the family rites and ceremonies and the debts and dues, the Court up¬ 
held them as in no way clashing w-ith one another. Where a testator 
leaves a kani out of a certain land to a certain person, the whole land 
measuring more, the legatee has the right of selection and is entitled to 
one Kani out of a specified portion of the estate.*’) 


( 22 ) Tagore v. Tagore, g B. L. K. 
377 P. C.; Motivahu v. Mamubai, 21 B. 
709 P. C.; Yethirajulu v. Mukunthu, 28 
M. 363 (375); Upender v. Hem Chundra, 
25 C. 405 P. C.; Narayan v. Lai Ramesh, 
11 O. G 271. 

(23) Javerbai v. Kabli Bai, 16 B. 493 
( 499 , 500) reversing O. A. 15 B. 326; 

Cirdharji v. Madhowdas, 17 B. 600 


(617). 

(24) Amrito Lall v. Surnemoni, 25 C. 
«)2, affirmed O. A. 27 G 996 (1003) P. 

(25) Promode v. Krishna, 1 G L J 
301. 

(1) Narayanasami v. Perialhambt, 18 
M. 460. 



CHAPTER XVI 


Gifts ani» Grants. 

2151. Topical Introduction.—A grant is ;i generic teim and includes 
the creation of any interest in property, the interest so created may 
amount to a mere personal right short of an interest in property. A 
license is such a grant, though a license creates no right in r 'in hut morelr 
legalizes another to do a thing which, but for the license, would be wrong¬ 
ful. But a license mat lie coupled with a transfer of a right in rent. 
A gift is a transfer of property and creates a right m rent which 
is prima facie both transferable and heritable. The difference between 
the two is one of degree. A maintenance grant affords an apt illustration 
of a right which the grantee enjoys in the propeity ; winch, when coupled 
with a transfer of property, develops into a gift investing the donee with 
a title, the attributes of which are well defined and tnumeraicd in Ss. 
122-129 of the Transfer of Property Act. 

2152. In popular parlance the two are sometimes spoken of as if 
they were synon\mous; but in law a grant is a wider and peihaps a looser 
term, including as it does, the divesting of am right, howsoever small in 
favour of another. Law has not vet formulated any rules for the creation 
and control ot grants; but whatever is given it 'reals as a grant, and when¬ 
ever it rises to the level of an interest, which it treats as property, it fastens 
on to it the rights which are its inalienable attributes. Even in cases in which 
it falls short of it, it has prescribed certain rules lo define its enjoyment, 
as in the case of an easement, which arises out of an express or assumed 
grant and is a right short of property. 

2153. Leaving out of account such grants also those which fall into 
the class of gifts, grants may be both testamentary or non-testamentary, 
and may be made to take effect at any time, subject to the restrictions 
which Hindu Law imposes upon their creation, continuance or enjoy¬ 
ment. Four well-known classes of grants recognized by it are those 
known as relit/ious, service, charitable, and personal grants. The crown 
grants which account for a large number of estates are subject to the 
general law and are now, as regards their extent, subject to the provisions 
of the Crown Grants Act. Other grants are also now the subject of 
several enactments, and all these must be left out of account. 

In point of rights, to which grants may give rise, they vary accord¬ 
ing to their terms, nature and purpose, and while, on the one hand, 
they may at times create absolute rights, they may. on the other, be little 
distinguishable from mere licenses. 

The various modes in which thev are created, the various rights to 
which they give rise, and the incidents which become attached to them 
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are matters which will be found discussed under the appropriate chapters 
elsewhere in this Code. In this chapier it is proposed merely to set out 
the leading provisions of law applicable to grants and gifts in which 
Hindu Law is still paramount. 

2154 . The Hindu Law of gifts lus been muddied by S. 123 of die 
Transfer of Property Act. Chapter VI 1 (Ss. 122 - 129 ) which generally 
relates to gifts of both moveable and immoveable property. S. 129 , 
however, saves gifts of moveable property made in contemplation of 
death, and the chapter geneially saves any rule of Hindu Law except as 
provided by S. t 23 , the effect of which is that whatever may be the 
rule of Hindu Law, a gift must he made as therein provided As this 
section prescribes the form in which a gift must be completed, the only 
points upon which the rule of Hindu Law is saved are those which 
affect the personal law of the donor and the donee, its construction and 
necessary incidents. These have all been descnbed with some parti¬ 
cularity in the Author’s Law of Transkr to which reference is invited for 
a fullei discussion on the topics here summarized. 


Grant defined. 


218 . (1) “Granl” is the passing of an interest in one’s 

property to another. 

(2) The person who creates such in¬ 
terest may be called the grantor, and the person in whose 
favour the interest is created, the grantee. 


(3) A grant includes a gift; but a grant may not amount 
to the transfer of an interest in property. 


Synopsis. 


Analtujous Law ( 2155 1. 

2155. Analogous Law.—The wt.id “grant" is not a term of art, 
and possesses no legal significance. It is a general term and implies what 
its etymology connotes—the mere conferral of a right by one upon 
another. As such, the term deserves no further notice Hut it is just 
as well that its limitations should Ik- borne in mind. The incidents of a 
grant must depend upon other factors: the rights possessed by the grantor, 
the nature of the right created by the grant, its terms, and Us 
motive and purpose. 

Some grants, sm.li as hiaai and Saranjain. (which is the same .is 
Inam)G> are presumably grants of a personal nature, being prima facie 
merely grants of revenue and not of the soil, and as such, resumai/le at 
pleasure. As such, they are impartible and have been dealt with in the 
chapter dealing with impartible estates (Chapter XV). Grants from 
the Indian sovereigns, and those made by the British Government are the 
subject of general law and possess no special incidents under Hindu Law. 


(i) Guru Rao v. Secretary of State, 41 15 . 408. 
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Other grants, such as for maintenance, have already been the subject of 
a separate notice 

219 . “(lift” is the transfer of propen ) made voluntarily 
Gift defined ail *l without exchange for money or money’s 

worth. 


Synopsis. 


Analogous Lais,' (2156V 


2156. Analogous Law.—'This s'i'ion defines the Hindu notion of 
"gift,” which is wider than its notion in the Transfer of Property Act, 
where it is defined to he the transfer of certain existing moveable or 
^unloveable property made voluntarily and without coustd.nation, which 
the donee must accept during the life time of the doner and while he is 
still capahh of giving. It ’.lie donee dies before acceptance, the gift is 
void.*-* These i-strictions do not surround a Hindu gift which, being 
ordmarih made in the past to lir.ihmans and rehtrnis, was encouraged In 
law. A Hindu gift niav then be made of am projicrty to any jierson, at 
anv time and in any manner, provided the donor was competent to make 
it, and the tiling given was delivered 

| The subject will be found discussed in the Author’s Law of 
Transfer, (5tli Kd ) §§ 3203-3273. to w hich reference is invited. | 


220 . ( 1 ) 
Grant how made. 


A grant may he made in am of the modes and 
to the extent allowed by law: 


(2) W henever a grant amounts to a gift 
as hereinbefore defined it can only he made by a registered 
instrument the execution of which must be attested by two or 
more witnesses 


(3) A grant when it is not coupled with a lumsfer of 
property, and is not subject to the provisions of 1 lie Transfer 
of Property \ct, may be made without writing. 


Synopsis. 


(Pi Grant Allow'd by Low (2158). 

(2157) (3) Grants and Gifts Distin- 

(2) Gift . Wowed by /.<m» guished (2159V 

2157. Grant Allowed by Law.—If law permits a grant, it is not 
Clause (11 rendered invalid by any provision of Hindu Law' 

*' inconsistent therewith. As an illustration, the 

Hindu Disposition of Property Act*- 5 * permits a grant to an unborn person 


(*) S. 1 22 , Transfer of Pr oner tv Act Hindu [rift—see tft . S. 1.29. 
(IV of 1882), which docs not -.unity 10 p (.0 Act XV of tqt6. 
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subject to the restrictions therein specified, •which Hindu Law did not 
permit. The Act abrogates Hindu Law to that extent. 

2158. Gift Allowed by Law.—Similarly, a gift can now only be 

_. made in accordance with the provisions of S. 123 

au,e * of the Transfer of Property Act, though, ap irt 

from that Act, a gift could be completed by mere delivery of the property 
gifted. The provisions of the Statute Law have abrogated Hindu Law to 
that extent. 

Hut Doth a grant and a gift not tailing under the terms of S. 123 of 
the Transfer of Property Act may still be made without a registered 
instrument. It has accordingly been held that a dedication of property 
may be so made.fr) 

2159. Grants and Gifts Distinguished.—The term “ grant ” is gene¬ 

rally used with reference to an estate, office or 
Clause (3). privilege, or a right granted hv the sovereign, 

a cm]Miration or a public body or officer. It is dis¬ 
tinguishable from a sale, lease or gift in that it need not possess any of their 
incidents. Take, for example, the gram of a Jayir, an Inant or an annuity, 
which are ali comparable to a gift, but easily distinguishable from it in that 
the Jagir is presumably a personal grant resumahlo on the death of the 
grantee, and may, for its continuance, depend upon its terms. It may 
be supported by past or future consideration, and may be otherwise 
conditional upon the grantee’s rendering certain services, whereas a gift 
implies the absence of any consideration, and from the moment of its 
completion, vests the donee with ownership. The distinction between a 
gift and a grant would be apparent if we recall the essential ingredients 
of a gift as defined in S. 122 of the Transfer of Property Act. A gift 
if there defined to be the transfer of a certain existing moveable or 
immoveable property made voluntarily and without consideration, whereas 
a grant may or may not amount to a transfer of property, and when it 
does amount to a transfer of property', it need not be the transfer of 
certain existing property, nor need it be made without consideration. A 
gift, from the moment of its completion, devests the donor of all control 
over the subject matter of the gift, whereas the grantor may, and often 
does, retain some control over the subject-matter of his grant. There 
can be no gift of future property/ 5 ) which may still be the subject of 
a grant At the same time, the term “ grant,” being a generic term, 
embraces within its comprehension all transfers, whether by sale, exchange, 
gift or devise. Referring to this word, Sheppard’s Touchstone observes: 

“ This word is taken largely where anything is granted or passed from 
one to another. And in this sense it doth comprehend feoffments, 
bargains and sales, gifts, leases, charges, and the like, for he that doth 
give or sell, doth grant also. And thus it is sometimes in writing or by 
deed, and sometimes it is by word without writing.”* 6 ) Of grants, then it 
may be said that when they fall within the scope of the Transfer of 


(4) Pallaya \. Ramavadtwnulu . 13 M. (5) S. 124, Transfer of Property Act 

L. J. 364; Ramalinqam v. Sisvchidawbara. (TV of 1882). 

42 M. 440; Tammircddi v. Gamjircddi 43 (6) 3 Sheppard’s Touchstone, Ch. XII, 

M. 281 (296), on “Of a Grant," p. 228. 
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Property Act, the)’ must be made in the manner therein provided; but 
grants other than those comprised in the term “transfet,” as defined in 
the Transfer of Property Act, may Ik- made by parol. So, while a license, 
coupled with the transfer of property, can be made only as required by 
the Transfer of Property Act, a license otherwise may be made without 
writing as provided in S 52 of the Easements Act. 

221. Any adult may make a gift of his property or any 
Who may make a interest therein over which he possesses clis- 
g»ft. posing power. 

Illustration. 

A agru-d l>v deed to pay to Ins sister and on her death to her daughter Ks. to 
per annum fmm his self-acquired estate The deed creates a corrody or charge 
on the pioliis of Ins islate which lunds it m the hands of A's widow (7) 

Synopsis. 

(1) Texts <>n the Sub fee t (2160- (.2165). 

2164). (3) Father’s Tower of Gift 

(2) Authority to Make a Gift (.2166-2167). 

2160. Analogous Law. —The sacerdotal lawgivers naturally com- 

Historical Retros- mended the making of gifts to the Brahmins as 

p«=t- the highroad to heaven. But as a curb upon his 

cupidity. Maim declared tli.it “ though permitted to receive presents, let 
him avoid a habit of taking them, since by taking many gifts his divine 
light soon fades. 1 But, all the same, the donor was encouraged to 
make continual gifts. 

Manu.—“ j^(> l.ci i.icli wealth} tnatt continually and sedulously perform sacred 
riles, and conseci.Ue pools of gardens with faith; since those two acts, accomplished 
wnh faith and with riches honc- ly gained, procure ail imperishable reward 

“ 227. If lie meet with fit objects of henc\olei.ee, let hitn constantly bestow gifts 
nil them, both al sacrifices and consecrations, to lhe best of his power and with a 
cneciful heart. 

“ -i-’K. Such a gift, howsoever small, bestowed on request without grudging, 
passes to a worldly ohuet which will secure the giver from all evil 

“234 \nd for whatever purpose a man bestows any gifts, for a similar purpose 
lie shall leceive wall due honour a similar reward. 

“235 Hm lie who respectfully bestows a present and he who respectfully accepts 
it, shall go to a seal of bliss, hut if they act otherwise, to a region of horror.”^) 

2161. W'ulnavalkya’.s dissertation on gifts is contained in the Achar 
Kand (Chapter on Rituals) and proceeds on the lines of Manu. (,o) It 
has no legal value. The Alitakshara< ,n and other texts follow the same 
line. All regard gift as a pious act and therefore relegate it to the Achar 
Kami of their works. 

(7) C haiamanna \. Subhamma, 7 M. 23. rewards 10 the giver of various things. 

(K) Manu, JY-rNh. (10) Yad. (Mandlik), pp. 186, 187. 

(9) Manu, IV-226, 228. Then follow' (11) Mil., III. V-VJ, 
other verses (2-9-,>33) promising various 
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2162. Hindu Law divides gifts into four classes: (1) Dcyam or 
that which should he given; (2) Adeyam or that which should not be 
given; (3) Dattam or valid gifts; and (4) Adattam or invalid gifts. As 
to the quantum of interest. Hindu Law divides gifts as stated by Wilson, 
J.: “Gifts are of three kinds—those which convey a present title and 
interest and a present right of enjoyment; those which arc vested, that is, 
present in interest, but in which the enjoyment is deferred; and those which 
are contingent, that is to say, in which neither title nor right of enjoyment 
is given at present; both depend upon future uncertain events. All these 
kinds of gifts are admissible among Hindus. All are recognized by the 
Succession Act, the Hindu Wills Act and the Transfer of Property Act.”° a) 

2163. As to Deya or what may be given, Narad allows that “ what is 
left of the property after the expense of maintaining the family has been 
defrayed may be given. But by giving away anything besides, a house¬ 
holder will incur censure .’’ 00 He then describes the valid and invalid 
gifts as follows: "The price paid for merchandise, wages, (a present 
offered) for an amusement, (a gift made) from affection, or from gratitude 
or for sexual intercourse with a woman, and a respectful gift are the seven 
kinds of valid gifts:” “Invalid gifts are the following (sixteen): (1) 
what has been given by a man under the inlluence of fear, or ( 2 ) anger, 
hatred or ;3 ) soirow or (4) pain, or (5) as a bribe, or ( 6 ) in jest, or 
fraudulently (7) under false pretences or ( 8 ) by a child; or (9) by a 
fool, ( 10 ) by a person not his own master; or ( 11 ) by one distressed; or 
(12) by one intoxicated, or (13) by one insane; or (14) in consideration 
of a reward thinking this man will show me some service, and so on, is 
invalid; (15) what was given from ignorance to unworthy man thought 
to be worthy or (16) for a purpose thought to be virtuous through igno¬ 
rance .' 1 ihe result of making and taking invalid gifts is penal: “Both 
the donee who covets invalid gifts and accepts them through avarice, and 
the donor of what ought not to l>e given who yet gives it away, deserve 
punishment.”° 5) 

2164. This classification of void gifts differs from that of Manu who 
regards only the following gift as void: “ Should money or goods be given 
or promised as a gift by one man to another, who asks it for some 
religious act, the gift shall be void, if that act be not afterwards per¬ 
il rmed.”° 6 ) 


It is clear that neither this conception nor this classification of gifts 
is in accordance with the modem notions of jurisprudence, and though 
the rules of Hindu Law on gifts remain directly unaffected by the Trans¬ 
fer of Property Act, their interpretation in the light of modern notions 
of equity and justice has altered the original rules beyond all recogni¬ 
tion. 


(12) Ramlal v. Kami Lai, 12 C. 661 
( 608 ). 

(13) Narad, TV-6; 31 S. B K. 128 120. 
To the same effect, Manu, XI-7; Yad., 
1-124: Vashisth, Vlll-io; Vishnu, LIX-K. 


( 14 ) Narad, IV- 8 - 11 ; 33 S. B. E. 129 , 
130 . 

GS) lb, IV- 12 ; 33 S. B. E. 130 . 

( 16 ) Manu, VIII- 212 . 
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2165. The authority to make a gift depends upon the donor’s power 
of disposal over the subject matter of gift if it is his self-acquired 
properly, he is entitled to dispose of it by gift «•” devise at his discretion. 
But if it is his joint property, then his power of disposal is necessarily 
limited by the rights of his coparceners. 

Again, his power of disposal may depend upon the nature of the 
property. If it is impartible, he cannot alienate it in parts; if inalienable, 
he cannot alien it at all. Then again the quantum of interest taken by 
the donee may depend upon the terms of the gift and the sex of the 
donee. These will be the subject of a future discussion. 

The subject of gift of coparcenary interest has already been the 
subject of discussion in the foregoing pages < §§ 1345-1361). 

The subject of individual property and the extent to which it may 
be disposed of by gift will now be considered. 

2166. Father’s Power of Gift.—As regards the father’s power of 
gift, it is settled that, under the Dayabhag law, the father being the sole 
and undivided owner of all property, whether moveable or immoveable, 
ancestral or self-acquired, can make a valid gift or devise of any such 
property/ 1 ?) 

But the powers of the Mitakshara father are limited, for the 
Mitakshara declares that the father has independent powei in the disposal 
of effects, other than immoveable, for indispensable acts of duty and for 
purposes prescribed by texts of law, as gifts through affection, support 
of the family, relief from distress, and so forth, but he is subject to the 
control of his sons and the rest in regard to the immoveable estate, whether 
acquired by himself or inherited from his father or other predecessor.” (l *) 
But, as pointed out by the Privy Council, this text can no longer be 
literally enforced/' 0 ' The question then arises; What are the limits with¬ 
in which the father is entitled to make a gift of liis joint or separate 
property? It cannot be denied that the true measure of his power is to 
be found in the cases and not in the texts His present power has been 
the result of gradual growth At first the text was literally construed 
so far as to protect the sons And the Privy Council, accordingly, laid 
down that if the father had no male issue, lie was free to dispose of a'l 
his self-acquired property, whether moveable or immoveable/-’ 0 ) But later 
on it was discovered that the Mitakshara texts were themselves contra¬ 
dictory; for, whiki in cine place the father’s wealth is declared to be 
“ subject to the control of the sons,”* 2 ') in another place it is said that 
the “ sons must acquiesce in the father’s disposal of his own self-acquired 
property.”*”) 


(17) Mit., 1-1-27, cited in Suraj Itunsi 
v. Sheo Pershad, 5 C. 148 (164) P. C. 

(18) Mit., 1-1-27. 

(19) Suraj Bunsi v. Sheo Pcrshad, 5 C. 
148 (164, 165) P. C. 


(20) Beer Perlab v Rajender, 12 MI. 
A. 38. 

(21) Mit, i-r-27. 

(22) Mit., i-V-io. 


H. C.— 68 
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2167. These conflicting texts supported the conflicting decisions* 2 -’' 
till the law was finally settled by the Privy Council, who upheld ihe 
lather’s unqualified power to dispose of his self-acquired property, whether 
moveable or immoveable.* 24 ' In so holding, their Lordships said: “It 
appears to them that the subject is one of those in which, from the 
earliest times, there have been two conflicting principles of law, one 
favouring the paternal integrity and the fixed succession of family pro¬ 
perty, and the other the free use of such property for the circumstances 
of the day. The controversies and conflicting decisions on the father’s 
powers of mortgage and sale, for the payment of his debts out of the 
inheritance, and on the testamentary power, will occur to everybody who 
is familiar with Indian litigations of the past half century or so. On 
each of those subjects there has been a growing tendency, coincident 
with the growth of commerce, to give more effect to the latter of the 
two principles, vis , the use ot property by the living generation or its 
living heads.”* 2 *' They then held that the father had full power for dis¬ 
posal of all his self-acquired property, whether by sale, mortgage, gift or 
devise, and that the presence of the sons was no curb on his power. 


222 . (1) A gift of moveable property must be accom¬ 

panied bv delivery. 

Gift how made. 


( 2 ) And a gift of immoveable property 
must be made in the form prescribed by Section 123 of the 
Transfer of Property Act. 


Synopsis. 


(1) formalities of a Gift (2168). (3) Delivery of Possession Not 

(2) Statutory Requirements Essential (2170). 

(2169). ^4) Requirements of Hindu Gift 

(2171). 

2168. Analogous Law.—The Hindu Law of gifts is unaffected by 
the provisions relating to gifts in Chapter VII of the Transfer of Property 
Act. S. 129 of which enacts as follows:— 


“ Nothing in this chapter relates to gifts of moveable property made 
_ . . _ . in contemplation of death, or shall be deemed to 

MorIu n Cau f J^mlof affect , any ™le of Mahomedan Law, or save as 

Mahomedan Law. provided by S. 123, a rule of Hindu or Buddhist 

Law. 


(23) That he had full power of disposal 
was held in the following cases- Suda- 
nund v. Bonomallee, 2 Hay 205; Mudhu 
Gof>al v Rani Buksh, ft \V K 71; 
Ojoodhya v. Ramsarun, 6 W. K. 77; 
Rajaram v. Texear y, 8 \V. K 15; Bichen 
Perkash v. Baxva. 10 W. K. 287; Suda~ 
nund v.. Soorjo, it VV R. 436; Bishen 
Perkash v. Baxea, 20 W. R. 137 P. 
Sipal v. Madho, 1 A. 394; Gaugabai v. 
Vamanji, 2 B. H. C. R 318; Jugmohun 
Pas v. Manguldas, 10 B, 528: Contra 1 


Sir. H. T,. 261; 2 Str. H.L. 436, 441, 450: 
Meenatchee v. Chetumbra, (1853) Mad. 
1). 61; Muttumaran v. Lakshmi, (i860) 
Mad. D. 227; Nallatambi v. Mukunda, 3 
M. H. C R. 455; Ponnappa v. Papptt- 
vayyangar, 4 M. 47; Madhasookh v. 
Bttdree, 1 N. W. P. H. C. R. 153 

(24) Baheant Singh v. Ram Kishorc, 
20 A. 267 (288) P C. 

(25) Balzvant Singh *v. Ram Kishori, 
20 A. 367 (288) P. C. 
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2169. The effect of this clause on Hindu Law is that if there be 
any rule of Hindu Law inconsistent with the statutory rules enacted in 
Chapter VII, then the latter would give way to the former. Hut there 
must be such a rule. If there is none, the statutory rules will apply. 
Hut so far as regards S. 123, it applies overruling Hindu Law, under 
which the one thing necessary was delivery of j>ossessiou to the donee/ 1 2 ) 
writing be'.ig unnecessary though optional.t - 1 Now that the rule of 
Hindu Law has been abrogated by S. 123 of the Transfei of Property 
Act, a question has been raised whether the abrogation H both as regards 
writing and possession, or only as regards writing, the necessity of which 
is insisted on in the statute, or to put it differently, if a gift complies 
with the requirements of S. 123, is it a good gift though there has been 
no delivery of possession in accordance with the requirements of Hindu 
Law? 

2170. All the High Courts have now settled down to this view/ j) 
though the necessity of possession is yet at times insisted on. (4) It 
should, however, be noted that the rule as to writing is a negative rule 
and deduced from the absence of any provision, as to writing as being 
essential to complete a gift, from Hindu Law, which merely insists upon 
the delivery of possession as the indispensable necessity to complete 
the gift. This is the sole and single rule which S. 123 has abrogated. 
Its effect is to reverse the law as it was understood prior to its enact¬ 
ment in 1882. when a registered deed could complete no gift unless it 
was accompanied by the transfer of possession. Under the present 
law, transfer of possession cannot effectuate a gift unless it is evidenced 
by a registered deed. 

2171. Requirements of Hindu Gift.—Tt has already been seen that 

Clause (2) the tcrni “ gift ” Hindu Law is used in a much 

' wider sense as connoting anything moveable or 

immoveable given for no valuable consideration. \ gift under the 
Transfer of Property Act postulates the presence of two persons, called 
the donor and the donee. It is an Inter vivos gift, and is even then 
limited because it must be accepted during the life-time of the donor. 


(1) Venkatachalla \ 7 hathammal, 4 M. 

H C. R. 460; Harjiran \. Karan, 4 H. 
H. ('. R. (A ('.) 31; Hank of Hindustan 
v. Premchand, 5 B. 11 . (\ R. (A l.) 
83; Vasdcr \ Narayan, 7 B. 131; lihas- 
kar v. Sarasieathibai, 17 B. 486; A ban 
v. Mukta, 18 B. f)88; Gordhan Pas v 
Ramcoorcr, 26 B 449; Moosabhai v 
Yakubhai, 7 Bom. L. R. 45 (49), Krish- 
najt v. Varamasi, (1880), 0. 1 \, S C., Pt 
VIIF, No. 24; Pliuria v. Kadhi, 1 C. P. L. 
R 41; Soni v. Panram, 5 I’. L. R. 63; 

Kishan Rao v. Rukhma, 11 C. P. L R. 
2; Pagai v. Mathura, 9 C\ 854; lara v. 
Ghasiram, 3 C. L. R. 247; Payain v. 
Mathura, 12 (*. L. R. 530. 

( 2 ) Poe v- E. /. Co., 6 M. I. A. 267 ; 


Hurrish Chunder \ Raiendur, 18 \\. R. 
293; Anonymous, T-J (O. S.) 135; liala- 
ram v. Appa, 9 B. H. t\ R. 121. 

(3) Ramchandra \ Ramil Singh, 27 C. 
242 (249); Alabai \ Hussa, 24 M. 513; 
Acharatti v Mathammal, (1908) 4 M L. 
T. 327; Ra Hiram v. Gancsh, >3 B. 131; 
Cursandas v. Ramooberbai, 3 Bom. I. R. 
857, O. A. ib., i>. 874; Joitaram v Ram- 
krishna, 27 B. 31 ; Madhavrao v Kashi 
liai, 34 B 287; Phulchand \. Lakkhu, 25 
A. 358; Phahoan v. Ram Pharosc, 27 A. 
169; Ramcharan v. Rhagteali, (1908) P 
R. No. 52; Pebi Singh \. Hansi Phar, 66 
I. C. (A.) 480- 

(4) Govinda v. Malhari. 3 C. P. L. R. 
37; Saui v. Pancham, 5 C. P. I,. R. 63. 
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But a testamentary gift need not be made in prascnti or accepted by the 
donee during the donor’s life-lime. Nor, indeed, need the subject of bequest 
be in existence when it is made, though it must be necessarily in exist¬ 
ence when it takes elfect The subject of such gifts is dealt with in 
Ss. 90-199 of the Succession Act,* 7 ) all of which (save only Ss. 91-94) 
apply to Hindus governed by the Hindu Wills Act. Leaving out all 
these statutory gifts, there remain for consideration gifts which are yet 
unaffected by Statute, and are so recognized by Hindu Law. Such gifts 
are completed by mere delivery.* 8 9 ) The Madras Court inclines to the 
view that a Hindu religious gift, made on the occasion of marriage or 
funeral, need not even satisfy that requirement, that such gift is 
in the nature of a dedication made to a person, real or ideal, and in fact, 
not even to him.*'') But even where the donee is an idol or a temple, 
the dedication need not conform to the provisions of S. 12.1 of the 
Transfer of Property Act. Once the gift is made, the owner becomes 
the custodian and trustee of the property and must “ appropriate to pious 
purposes the corpus of a property, or its income according as it may 
have been resolved.”* 10 * ) 

223 . Subject to the provisions of Ss. 13, 14 and 20 of the 
Transfer of Property Act, 1882, a settlement, 
ofVnTor f n r per,on! our S ift > or devise may be made in favour of a 
person not in existence at the date of the .gift. 

Synopsis. 

(1) Hindu Law as to Transfers (2) Statutory Modifications of 
in Favour of Unborn Per- the Rule (2173). 

son (2172). (3) The Tagore Case (2173). 

2172. Analogous Law.—This section is adapted from the Hindu 
Disposition of Property Act, 1916,* n ) which was enacted to abrogate 
the rule of Hindu Law of devise, which did not allow a gift or devise 
to be made in favour of a person,* 12 ) real or juridical, e.g., an idol,* 1 j) 
not in existence at the time it took effect. Now, since, under Hindu 
Law, an estate cannot remain in abeyance, but must vest in some 
one at the time of the donor's or testator’s death, it followed that 
where the donee or the devisee was not in existence at the time of 
the former’s death, his disposition failed altogether.* 1 -*) English Law 
permitted, however, the creation of such future estates, subject to 


( 7 ) Act XXXIX of 1925 . 

( 8 ) 3 Gour’s Law of Transfer, ( 5 th 
Ed.), 

( 9 ) Ramalinga v. Sivachidambara, 42 
A. 440 ( 442 , 443 ) ; Tammireddi v. Gangi- 
reddi, 44 M. 291 ( 296 ) Bhupati Nath v. 
Ramlal, 37 C. 128 ( 153 ) F. B. 

( 10 ) Mahanirvan Tantra, S. XII, vv. 

92 - 94 ; cited in Bhupati Nath v. Ramlal, 

37 C. 128 ( 137 ) F. B. 


( 11 ) Act XIV of 1916 . 

( 12 ) See the subject discussed in 1 
Gour’s Law of Transfer, ( 5 th Ed.). 

( 13 ) Bhagabati v. Kalicharan, 38 C. 468 
( 472 ) P. C.; Rai Upendra v. llcmchandra, 
25 C. 405 P. C.; Motivahu v. Mamubai, 
21 B. 709 P. C.; Rajamoyee v. Troylukho, 
6 C. W. N. 267 . 

p (H) Tagore v. Tagore, 9 B. L. R. 377 
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the limitations contained in Ss. 13, 14 and 20 of the Transfer of Property 
Act. With the passing of the Hindu Disposition of Property Act, it is 
now possible to extend the same rule to Hindus. 

Though the operation of this section will best he seen m the sub¬ 
sequent discussion on the effect of future devises, it is not to be under¬ 
stood as confined merely to gifts and devises, but applies equally even 
to transfers for consideration/ 1 *) 

2173. The net result of the Hindu Disposition of Property Act 
is to allow of the creation of future estates, subject to the provisions 
of Ss. 13, 14 and 20 of the Transfer of Property Act. 

This Act has overruled a series of cases decided by the Privy 
Council and the Courts in India, in which the orthodox Hindu rule was 
enunciated and applied/ 16 * 

The leading Privy Council case was decided upon the con¬ 
struction of the Will of the late Prasanna Kumar Tagore who died on 
the 30th August, 1868, leaving his only son, the plaintiff, and two 
widowed daughters with six of their children surviving him. On the 
10th October, 1862 the deceased had executed a W’ill which cut out 
the plaintiff with a statement that lie had been already provided for 
in the testator's life-time, the real cause being his conversion to 
Christianity in 1851. The Will purported to give all the testator's 
properties to four trustees, of whom one Jatindra Mohan Tagore 
(hereafter to be called /.) was one, who were to convert all personalty 
into cash and to apply the profits of the realty in payment of debts, 
legacies and annuities and the founding of the Tagore Law Professor¬ 
ship at the Calcutta University, after which the realty was to he held 
by the trustees for the use of the said J for life, and after Ps death to the 
eldest son of /, who should be born during the testator’s life, for 
the life of such eldest son, “ and after the determination of that estate 
to the use of the first and other sons successively of the eldest son 
of J according to their respective seniorities and the heirs male of 
their respective bodies issuing successively; and upon the failure or 
determination of that estate, to the use of the second and other sons 
of J who shall be born during the testator’s life” successively; accord¬ 
ing to their respective seniorities for the life of each such son respec¬ 
tively; and upon the failure or determination of that estate to the 
use of the first and other sons successively of such second or other 
sons of J and the heirs male of their respective bodies issuing, so that 
the eldest sons of / born in the testator’s life-time and his first and 
other sons successively, and the heirs male of their respective bodies 
issuing, may he preferred to and take before the younger of the sons 
of the said J born in the testator’s life-time and his and their respective 


(15) Ramasamy v. Chinnan, 24 M. 449 7 C. L. R. 241 ; Kristnaramnni \. Luanda, 

( 469 ) ; Chundichurn v. Sidhcsivari, 15 C. 4 B. L. R. (O. C.) 231 ; Colgan v. Ad- 

71 P. C. minislrator-General, 15 if. 424 : Jarerbat 

( 16 ) Tagore v. Tagore , 9 B. L. R. ^77 v. Kalli Bai, 16 B. 492 ; Kashtnath v. 

(394) P. C.; Soorjeemoney v. Denobundo, Chitmaji, 30 B. 477 ( 49 ®) ; Bhagabatt v. 

6 M. I. A. 555 ; Motivahy v. Mamubai, 21 Kalxcharan, 32 C. 99-2 ( 1009 ), O. A. 38 

B. 709 P, C; Rally Prosonm v. Gofee, C. 468 P. C. 
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first and other sons successively, and the heirs male of their respective 
bodies issuing, and after the failure or determination of the uses and 
estates hereinbefore limited, to the use of each of the sons of the 
said J who shall be born after the testator’s death successively accord¬ 
ing to their respective seniorities, and the heirs male of their respec¬ 
tive bodies issuing, so that the elder of such sons and the heirs take 
before the younger of such sons and the heirs male of their and his 
respective bodies issuing, and after the failure or determination of 
the uses and estates hereinbefore limited, then to the use of S the 
second son of the testator’s brother after the failure or determination 
of that estate, then to the sons of .S’ and their sons and the heirs male 
of their bod\ respectively: in like manner for /’s and after the failure 
or determination of the said several estates and uses to the iirst and 
other sons and their sons and the heirs male of their bodies of /. 
successively and respective!} in like manner as in the case of the sons 
of / and .S’ ’’ 

The Will then contained a pro\ision that adopted soils shall be 
dejmed to be sons of the body within the W ill, and be postponed to the 
actual issue of the bod\. 

It next provided dial the estates of inheritance shall not be 
alienable. 


The plaintiff sued for cancellation of Ins father's Will as carving 
out estates inconsistent with Hindu Law. 

Phear, J., dismissed the suit as disclosing no cause of action, but 
the decree was reversed on appeal by Sir li.irnes Peacock, C. J. and 
Norman, J., who held portions of the'Will void Moth sides appealed 
to the Privy Council whose judgment was delivered by Willes, J., 
who laid down the following rules:-- 

(1) A grant or bequest pritmi facie conveys the entire interest of 
the grantor, unless it is limited by words clearly expressed or neces¬ 
sarily implied. 

(2) All estates of inheritance cieated by gift or Will, so far as 

they are inconsistent with tiie general law of' inheritance, are as such 
void.('7) ' ' ' 

(3) Where an absolute estate is given by the gift or Will, a con- 
is^void repURnant to tJle grant or restricting its mode of enjoyment, 


(4) A person capable ot taking under a Will must be such a per- 
>n as could take a gift inter vivos ; and, therefore, must, either in fact 
- contemplation ot law, be in existence at the death of the testator <'*> 


( 17 ) Tagore v. Tagore, 9 B, L. K. 377 

(J 96 ) P. C. 


(18) /ft, p. 400. This rule has since 
been abrogated by the Hindu Uispositiop 
of Property Act (XV of 1916), S. 3. 
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Their Lordships then examined the Will, and while upholding the 
life-interest of / as valid under Hindu Law, held the subsequent estates 
of inheritance created by the Will as invalid.* 19 ' 

Of these rules, the first rule, though a general rule, does not 
apply to Hindus (S. 235); the second „nd third rules are still good law; 
while the fourth rule has been abrogated by the Hindu Dispos.tKJii of Pro¬ 
perty Act, to be presently e summed (§ 2179). 


224 . ( 1 ) A settlement, gift or devise to an unborn person 

may be made as provided bv the 1 lindu Dis- 

unborn person. 


Presidency, as provided by 
Hindu Transfers and Bequests Act. 


the Madras 


(2) Provided that no restriction contained in these Acts 
shall limit or affect a disposition of property for a religious 
or charitable endowment or for the benefit of the public, for 
the advancement of knowledge, commerce, health, safety or 
any other object beneficial to mankind. 

Illustrations 


(a) ./ gifts his property to H. .t living person, for his life, with remainder to 
(' on Ins attaining his iKth year. The gift is \aln 1 


(/;) In the last case a son D is liorii to ( be lore C s cs'at. is reduced to 
josscssion D takes a vestcii interest in C s estate on h » l»n th <-«■ ■ 

<r> A creates a trust for the benefit of his daughters H, t ami />. with a 
direction that if any of ihcm marry under age, her -share shall be s, tiled so as 
to devolve after her death upon such of her children as shall attain the age of 18 
11, C and /) must lie in existence at .Ts decease and any portion of the estate 
which may eventually bo settled as directed must vest not later than years from 
the death of the daughter whose share it was. All these provisions ate valid 


(d) A gifts his property to /*. a living person, for his life, with remainder tc 
C <nt his attaining his iqih year The validity ol the gut depends upon whether 
the gift will or will not vest in (' within .V s own lifetime It it «h'*> not. it is 
void being opposed to S 14 of the Transfer of I mperty Aci and S 114 ol the 
Succession Act. 


Synopsis. 


(1) .hialogous Law (2174). 

(2) Texts an Religious ami 

Charitable Gifts (2175). 
t3) Historical Retrospect 

(2177). 

(4) Modification of Hindu Law 

bv Legislation (2178). 

(5) The Hindu Disposition of 

Property Act (2179). 


( 6 ) Its Scope (2180). 

(7) Religious Endowment 

' (2181). 

( 8 ) Gift to Idol (2182). 

(9) Charities (2183). 

(10) Gift to Troll mins Excepted 
(2184). 

ill) Rule Against Perpetuity 
(2185).’ 


(tq) Tagore \. Tagore, y H b. K 377 
( 410 ) p. c. 


(20) S _>o. Transfer <if Properly Act 
(Jt) S. tot. Ill. (</), Succession Act. 
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21^4. Analogous Law.—Clause 2 of this section is drawn from 
S. 17 of the Transfer of Property Act, for which 
Clause (2). there is no analogous provision in the Succession 

Act, the coi responding S. 11S of it being restrictive and drawn on the lines 
of the English Mortmain Acts. 

The Hindu rule and that followed by the Transfer of Property 
Act allow a gift or bequest in favour of religion and charity without 
any of the restrictions contained in Ss. 14-16. In other words, the law 
enacted in the Transfer of Property Act, and favoured by Hindu Law, 
is on the lines of English Law as it existed before the passing of 
Statute of Mortmain. 

2175. Religious and Charitable Endowments Excepted.—There is 
abundant authority in favour of religious and charitable gifts:— 

Manu.—“The wicked man who misappropriates the property of God and Brahmins 
lives in the next three worlds on the excreta of vultures.”(-*3) 

Katyayan. —“ If a gift be promised by a person, whether in sickness or for a 
religious purpose, and he dies without making it, his son should be compelled to make 
it: of this there is no doubl.”U4) 

Mitakshara.— “Whatever has been promised to anybody for religious purposes, 
should he given to him without fail.”(-5> 

Mahanirvan Tantra. —“ Property thus given by a man or appropriated (by him) 
to ttligious uses cannot he set aside by his son and the rest. The giver is competent 
to take care of the wealth or property endowed for religious purposes. He can no 
longer resume it, because Dhprtn is then master or owner of such properly. Let the 
owner himself, as its representative, O Goddess, appropriate to pious purposes the 
corpus of a property or its income, according as it may have been resolvcd.”<0 

2176. Ordinarily, no gift is complete in law unless it is accepted 
by a sentient being. That is the general rule. The exception is a 
religious or a charitable gift. (S > A gift may be conditional or uncon¬ 
ditional. But if it is conditional, then the condition must be legal; 
otherwise, the gift would be void if the condition was a condition pre¬ 
cedent. In other cases, it would be ignored.<3) (See Section 238, Com¬ 
mentary). 

2177. The law on the subject of settlement, gift or devise is now 
Historical Retros- subject to the Hindu Disposition of Property 

P ect - Act, 1916,H) altering the pre-existing law which 

stood as follows:— 

Under Hindu Law, as interpreted till then, the view was that no 
gift or devise could be made to a non-existent person, that is to say, 
a gift made to a person who was not alive either in fact or in the 


(22) p Geo. IT, C. 36, brought Into 
force from 24th June 1736, in part modi¬ 
fied by 51 & 52 Viet. ('. 42, (Mortmain 
and Charitable Uses Act), 1888. 

(23) Manu, XI-26. 

(24) Mandlik’s Tr., p 124. 

(25) Mit., Pt. Ill, Ch. IV-14 (Vyavhar 
Part). 

(1) Mahanirvan Tantra, Sect. 12, vv 
92-94. See all texts collected in Bhupali 


(2) Mayor of Lyons v. E. I. Co., 1 
M. I A. 175; Bhupali Pialh v. Ramlal, 37 
C. 128 (141) F. B.; Pallayya v. Rama - 
vadharntlu, 13 M. I. A. 364; Ramalingant 
v Sivachidambara, 42 M. 440; Tammi- 
reddi v. Gangireddi, 45 M. 281 (296). 

( 3 ) 3 Gour’s Law of Transfer, (5th 


Ed.). 

(4) XV of 1916. 
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womb, was void; so was a devise made to one who was not similarly 
in existence at the death of the testator. So, it is said in the Daya- 
bhag that " in the case of donation, the donee’s right to the thing arises 
from the act of the giver, namely, from his relinquishment in favour 
of the donee who is a sentient person.”* 3 4 5 * Referring to this text, the 
Privy Council said that “bv a rule now generally adopted in juris¬ 
prudence, this class would include children in embryo who afterwards 
come into separate existence/ 4 * As to the case of adopted children 
(so much relied upon during the argument), it is distinguishable, 
because of the peculiar law applicable to that relation The Hindu 
Law recognizes an adopted child, whether adopted b> the father him¬ 
self in his life-time, or by the person to whom he has given the power 
of adoption after his death, from amongst those of his class, of one 
to stand in the place of a child actually begotten by the father wha 
adopts him, or for or on behalf of whom he is adopted. Such child 
may be provided for as a person whom the law recognizes as in exist¬ 
ence at the death of the testator, or to whom, by way of exception, 
not by way of rule, it gives the capacity of inheriting, or otherwise 
taking from the testator, as if he had existed at the time of the 
testator’s death, having been actually begotten by him. Apart from 
this exceptional case, which serves to prove the rule, the law is plain 
that the donee must be a person in existence capable of taking at thj 
time when the gift takes effect.”* 5 * 

2178. This settled the law as regards gifts, and it equally settled 
it as regards Wills, which follow the analogy of gifts. After pointing 
this out, their Lordships concluded that “a person capable of taking 
under a Will must be such a person as could take a gift inter vivos, 
and, therefore, must, either in fact or in contemplation of law, be in 
existence at the death of the testator.”* 6 * These principles were of 
course applied in several cases by the Indian Courts.* 7 * Rut mean¬ 
while, in 1882, the Transfer of Property Act was enacted, and it saved 
these rules by a saving clause inserted in S. 2. The Act, however, 
enacted the English Law, which permitted of dispositions to unborn 
persons within the limits prescribed in Ss. 13, 14 and 20. The undue 
restrictions of the Hindu rule were first broken in upon by the enact¬ 
ment of the Hindu Transfers and Bequests Act, 1914,* 8 * which applies 
to such dispositions, whenever made, as arc intended to come into 
operation after the commencement of the Act.* 9 * It legalizes bequests 
to unborn persons, subject to the restriction contained in S. 14 of the 
Transfer of Property Act and S. 114 of the Succession Act which is 
S. 3 of the Madras Act. Two years later, the Imperial Council was 
moved to enlarge the scope of this Act by enacting the Hindu Disposi- 

( 3 ) Dayabhag, T- 1 - 21 . 106 ( 116 ); Rarnlal v. Secretary of State, 

( 4 ) Followed in Pudmanuud v. Hayes, 7 C. 304 P. C.; Tarakestcar \. Shtka- 

28 C. 720 ( 733 ) P. C. reswar, 9 C. 92 ; Kristoromoney v. 

(5) Tagore v. Tagore, 9 B. L. R. 377 Noretidro, 16 C. 383 ; Bhagabati v. Kali 

( 397 ) P. explaining Soorjecmoncy v Charau, 38 l\ 468 P C ; Bilaso v Munni- 
Deenobundoo, 9 M. I. A. 123 . lal, 33 A. 558 . 

( 6 ) lb., p. 400 . ( 8 ) Kudapa v. Kakarla, 31 M. I J. 

( 7 ) Soudamuney v. Jogesb Chunder, 2 33 , 85 I. C. 150 . 

C. 262 ; Kherodcmoncy v. Doorgamoney. ( 9 ) Mad. Act I of 1914 , which came 

4 C. 455 ; Rajendar v. Shamchand, 6 C. into force on 24 th March, 1914 . 



THE HINDU CODE 


[S. 224. 


iosi 


tion of Property Act which, in the first instance, extends to the whole 
of British India except the province of Madras, “ provided that the 
Governor-General may, by notification in the Gazette of India, extend 
this Act to the Province of Madras.”< lj) This important Act, unlike 
the Madras Act. not only deals with devises but also with all disposi¬ 
tions by way of transfers, settlements and gifts, but the object of the 
two is identical. 

2179. The provisions of this Act run as follows:— 

THK HINDU DISPOSITION OF PROPERTY ACT 
Act No XV <>h 1916 


Rei etved the A is cut of the Governor-General on the eSth September 191b. 

An Act to remove certain existing disabilities in respect of the 
power of disposition of property b\ Hindus for the benefit 
of persons not in existence at the date of such 
disposition. 

Whereas it is expedient to remove certain existing disabilities in 
respect of the power of disposition of property by Hindus for the benefit 
01 persons not in existence at the date of such disposition. 

It is hereby enacted as follows:— 

Short title and 1. (1) This Act may be called the Hindu 

•xtent. Disposition of Property Act, 1916. 

(2) It extends, in the first instance, to the whole of British India, 
except the province of Madras: Provided that the Governor-General in 
Council may by notification in the Gazette oj India, extend this Act to 
the Province of Madras. 


2. Subject to the limitations and provisions specified in this Act no 
disposition of proper!\ by a Hindu whether by trans- 
fer inter vivos, or by'Will, shall be invalid by reason 
□tin existence r *° n * only that any person for v\hose benefit it may have 

been made was not in existence at the date of such 


disposition. 


3. The limitations and provisions referred to in S. 2 shall be 
the following, namely:— 

Limitation and con¬ 
ditions. (a) in respect of dispositions by transfer inter 

vivos, those contained in Ss. 13, 14 and 20 of the 
Transfer ol Property Act, iK t S2, and 

(b) in respect of dispositions by Will, those contained in Ss. 100 
and 101 (now Ss. 113 and 114) of the Indian Succession Act, 1862. 


4. Where a disposition of property fails by reason of any of the 
Failure of prior limitations referred to in S. 3, any disposition intend- 
ditposition. ed to take effect after or upon failure of such prior 

disposition also fails. 


(io) S. 1 U), Act XV »f 1916 . 
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5. Where the Governor-General in Council is of opinion that the 
. Khoja community in Itritish India or any part 

Actto the” Khoja thtreof desire th at the provisions of this Act should 
community. he extended to such community, he may by notifica¬ 

tion in the Gazette of India declare that the provi¬ 
sions of this Act with the substitution of the word “ Khojas " or “ Khoja ” 
as the case may be, for the word “ Hindus ” or “ Hindu ’’'wherever those 
v ords occur, shall apply to that community in such area a*- may be speci¬ 
fied in the notification, and this Act shall thereupon have elfect accordingly. 

218(h Its Scope.—As Ss. 13, 14 and 20 of the Transfer of Property 
Act correspond with Ss. 113 and 114 of the Succession Act. the above 
Act has the effect of legalizing the disposition of property, whether by 
transfer, settlement, gift or Will, for the benefit of a person not in exis¬ 
tence, to the extent permitted by those sections, that is to say, to the 
following extent:— 

A person may disjxise of his property to any person, but he is not 
permitted to transfer any but an absolute estate, i.e., his whole and entire 
estate, in favour of an unborn person when the transfer in favour of him 
is to take effect after the determination of the prior interest created by 
the same transfer and the disposition itself, whether of the whole or of 
limited interest, cannot be created so as to last for one or more existing 
lives, plus IS years (and the period of gestation in case of a possible 
issue). 

In other words, his disposition must be absolute after a jieriod and 
it must not offend against the rule as to perpetuity/") 

Such transfers cannot, of course, be made without the intei vention of 
a trustee/' 4 ) 


The provisions of S. 114 of the Succession Act are not only enacted 
as S. 14 of the Transfer of Property Act but have been adopted as S. 2 of 
the Hindu Wills Act/'*) and of the Oudh Estates Act 1,41 

2181. Religious Endowment.—Gifts and bequests being every where 
commended by the religious law, it follows that no legal restriction, as is 
involved in the rule against perpetuity and remoteness, can apply to such 
a gift/'*) H u t the gift must in reality be for the object, and not a mask 
for circumventing the rule against perpetuities/' 6 ) 

2182. An idol is a juridical person capable of taking and holding pro- 

Gift to Idol pertv, and although the idol holds property in an 

* 5 ° 1 A ' ideal sense through its manager or shebait, the 

nature of the title is in no way different from that of a living individual. 


(11) See the subject discussed in the 
Author’s Law' of Transfer, (5th Kd.), 

(12) Per Leacock, J., in Kumara v. 
Kuntara, 2 It L. R. (C). (.'.) it (36). 

(Lt) XXI of 1870. 

C14) I of 1869. 

(15) Jeetean bates v. Kabeeroodeen, 2 
M. I. A. too; Kally Prosono \. Gopee 
Nath, 5 L. R. 241; Sookhmoy v. 
Munolmri, 11 O84 P. C.; Rai Kishorc 


v. Debcndra Nath, 17 C. 409 P. C.; 
Hikani Shuklal 20 C 116 I\ It.; Fahna 
v. Advocate-General, b It. 42; Limit v. 
Rapuji 11 It. pi; Sitaramti v. Jadunath , 
io (). L. J. 204, 24 I. C. 72; Gobind Pra¬ 
sad v. Gamti, .50 A. 288; Palaniappa v. 
Pandarasannadhi. 40 M 700 P. C. 

(16) Promotho v. Radhtka, 14 BLR. 
175 fi79)- 
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There is no distinction in this respect between a family idol and an idol 
installed in a temple for public worship. Hindu Law recognizes a gift 
made in favour of such an idol to the same extent as a gift in favour of 
a deity in the abstract and will give effect to it even if a portion of the 
income of the gifted property is set apart for the maintenance of certain 
members of the family or of the manager and administrator of the trust/ 1 ? 5 
The question in such case is whether the disposition was a real or a ficti¬ 
tious endowment. 

Such an endowment may be made whether for the benefit of an exis¬ 
tent or non-existent idol of a named deity (l8 ^ in whose favour the endow¬ 
ment is constituted. An endowment for the benefit of an unnamed deity, 
such as “ the Thakurji in his Thakurdevara ” without mentioning the 
“ Thakurji,” was held to be too vague to be valid/ 1 *) But in this and 
similar cases the rule to apply is Cerium cst qui certum reddi potest S 20 ) 
The testator had in the last case devised his eight shops in favour of 
“ Shri Thakurji of the Thakurdevara situated in Kasha I’usanpur,” which 
description was apparently insufficient to identify any dicty. Such were 
devises to " Dharm ” which failed for vagueness/ 2 ' 5 

2183. Charities.—A gift or devise may be made, regardless of the 
rule against perpetuities, in favour of any charitable object, such as a 
Sadavart (or delivery of food to all comers), <J -‘ 5 an Avala lie, a water 
trough for animals to drink from)/ 2 *) the maintenance of Choultries (or 
shelter for travellers)/ 2 * 5 hospitals/ 2 * 5 a university, f,) a lecturership/ 25 
or in fact any object of public utility or benevolence. 


2184. 

Gift to 
excepted. 


But a gift to Brahmins is a personal gift, though inspired with 
a religious motive, ft does not, therefore, fall with- 
trahmms j n the exception applicable to religious or charitable 
endowments/* 5 


2185. Rule Against Perpetuity.—Ncithci the Hindu Disposition ol 
Property Act nor anything contained in Hindu I .aw legalizes a grant of 
land to be selected by the grantee in future. Such grant is obnoxious to 
the rule against perpetuities liecause the interest does not vest in precsenti 


(17) Rajender v. Shame hand, 6 C* 10ft. 

(18) Bhupati v. Rantlal, 37 C. 128 (141) 
F. B., overruling contra in Upcndralal \. 
Ilcmchandra, 25 C. 405; Rojomoyce v. 
Troylukho, 29 C. 260; Nogendra Nandini 
v. Benoy Krishna, 30 C. 521. To the 
same effect, Ramtonoo v. Rant Gopaul, 1 
Knapp 245; Gokool Nath v. Issur Lochun, 
14 C. 242; Prafulla v. Jagendra, 9 C. W. 
N. 528; Ashutosh v. Doorgachurn, 5 C. 
788 P. C.; Bhuggobutty v. Gooroo Pro- 
sonno, 25 C. 112; Parbati v. Ram Barun, 
31 C. 895; Asita v. Niroda Mohan, 20 C 
W. N. 901; Jairam v. Kuverbai, q B. 491; 
Manohur v. Kcshavram, 12 B. 267-n; 
Mohar Singh v. Met Singh 32 A. 337; 
Chatarbhuji v. Chafer jit, 33 A. 253. 

(19) Phundan Lai v. Arya Prithi Nidhi, 
33 A. 793; Chandi Chavan v. llarihola, 46 
C. 951. 


(20) “It is certain which is ascertain¬ 
able ” 

(21) Molivahtno v. Mamonbai, 21 B 
709 P. C.; Vpendra Lai v. Ilcmchandra, 
25 * ■ 1°5; Parthatarafhi v. Tltiruvcngada, 
30 M. 304; Gurdtt Singh v. Slier Singh, 
14 I. C. 247. See other cases collected in 
3 Gour’s Law of Transfer, (5th Ed.). 

(22) Jamnabai v. Khitnji, 14 B. 1 (14). 

(23) lb. 

(24) Hossain v. Alt A join, 4 M. H. C. 
K. 44- 

(25) Broughton v. Mcrcier, 14 B. L. R. 
442; Fanindra v. Administrator-General, 6 
C. W. N. 321. 

(1) Mwwrama v Kali char an, 31 (’. 166 

(2) Tagore v. Tagore, 9 B. I.. R. 377 
P. C. 

(3) Anantha v. Nagamuthu, 4 M. 200. 
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and may not vest at all till the expiration of an indefinite time which might 
extend beyond the expiration of the period allowed by law/'*) 

225. (1) \ gift or devise may be absolute or conditional. 

_ .. . ... (2) A conditional gift or devise takes 

devUe. ,t,0n * *' tor eflect upon the fulfilment ol the condition, 
except in the following cases.— 

(<i) Where the condition is a condition subsequent; 

( b ) Where it is illegal or immoral, or 

(r) Where it is repugnant to the nature of the grant. 

(3) A substantial fulfilment of the condition may be sufii- 
c ient if its literal fulfilment is impossible or impracticable. 

(4) A gift once completed cannot be revoked except on 
a ground which would suffice to cancel a contract. 

Synopsis. 

(1) Conditional Gift (2186). (2) Gift Irrevocable When Once 

Made (2187). 

2186. Analogous Law. —Conditional transfers are subject to the 
provisions of Ss. 25-27 of the Transfer of Property Act, and conditional 
bequests subject to those of Ss. 126-130 of the Succession Act. And as 
there is nothing in Hindu Law to the contrary, (s > their principles are equally 
applicable to Hindus The Privy Council have upheld the validity of 
conditional gifts, holding it competent to the donor to ueate an absolute 
estate defeasible on the failure of issue (f ») So, where the donor gave a 
taluq to his sister for her support and '' for the generation born of your 
womb successively and no other heirs of yours shall have a right or in¬ 
terest,” it was held that the grant was absolute and defeasible on the failure 
of issue living at the death of the donee/ 7 ' 

The subject will he further examined in the chapter on Wills. 
(Chapter XIX). 

_. 1287. Gift is Irrevocable. —The following 

au,e ' *' texts hear on the subject of this clause:— 

Brihaspati.—“ Things once delivered on the following eight accounts cannot he 
tesumed: for the pleasure of hearing poets, musicians or the like, as the price of 
goods sold, as a nuptial gift to 1 a bride or her family, as an acknowledgment to a 
benefactor, as a present to a worthy man from natural affection or from friendship. 


(4) Bahadur Sinyli v. Bale hand, (1922) Kuar, 36 C. 311 P C. 

P. C. 623. (7) Bhoobun \. Ilurrish Chunder, 4 C. 

(5) Soorjeentoney v. Denobundhoo, 9 23 P. C., explained in Tarokessur v. Soshi, 

\t. I. A. 123 (135); Tarokessur v. Soshi, 9 C. 952 (959) P. C. To Ihc same effect, 
9 C. 952 P. C. Sham Shhvndra v. Janbi Kuar, 36 C 311 

(6) Bhoobun Mohini v. Hurrish Chun - P. C. 
der, 4 C. 23; Sham Shhvndra v. Janbi 
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“ What is given l>y a person in wrath or execcssive joy, or through inadvertence 
cr during disease, minority or madness, or under the influence of terror, or by one 
intoxicated or extremely old, or by an outcast or idiot, or by a man afflicted with 
grief or with pain, or what is gi\en in sport, all this is declared ungi\en or void If 
anything be given for a consideration unperformed, or to a bad man mistaken for a 
good one, or for any illegal act, the owner may take it back ”00 

Yadnavalkya.—“ Let the acceptance lie public, especially of immoveable property, 
and delivering what may be given and has been promised, let not a wise man resume 
a donation.”to) 

Dayabhag. —“Accordingly Harit says: ‘A father, during his life distributing his 
property, may retire to the forest or enter into the order suitable to an aged man; or 
he may remain at home having distributed small allotments and keeping a greater 
portion; should he become indigent, he may lake back from thcm’”( 10 ) 

A gift once complete cannot be revoked/") except upon grounds 
which- suffice to cancel a contract/’*') Such grounds are fraud, misrepre¬ 
sentation, undue influence and the like. In this respect Hindu Law agrees 
with the statutory provisions contained in S. 126 of the Transfer of Pio- 
perty Act 

With the solitaiy exception of the Dayabhag text, all texts declare a 
gift irrevocable, Katvayan even going so far as to make tbe offer of a gift 
for a religious purpose specifically enforceable. Hut though this part of 
the law contravenes the express provisions of the statute law and is theie- 
fore obsolete, the fact remains that Hindu Law does not countenance Me 
resumption of a gift. 


f«) z Dig, 174, 197 

(9) C ited in Kalidns v. Kanhaya Lai, 
11 C. T2f (132) P. C. 

(10) Dayabhag, Ch. H-57. 

(11) Bishcnchand v. Asmaida, 6 A. 560 
(575) P. C.; Rajaram v. Ganesh, 23 B. 
iji- 

(12) Nasir Hussain v. Mata Prasad, 2 
A. 891 (895) ; Bishenchmd v. Asmaida, 6 


A. 560 (575) P. (\; Gamja Baksh v. 
Jaqat Bahadur; 23 C. 15; Rajaram v. 
Ganesh, 23 B. 131, Sita Ram v Harihar, 
35 B. i6g (Alludes to text stating that a 
gift cannot be resumed if it is to ‘a 
benefactor’ nr to father, but it does not 
imply that a gift to any other person is 
rcsumable). 



CHAPTER XTX 


Wills. 

2188. Topical Introduction Hindu Law, as such, contains no pro¬ 
vision for Wills, which have conic into vogue in the following manner 
described by the Privy Council: “As to gifts by wav (f will, whatevci 
doubts may have once been entertained In learned persons as to the exis¬ 
tence of the testamentary power, those doubts have been dispelled bv a course 
of practice in itself enough, if necessary, to establish an approved usage, 
and by a series of judicial decisions both here and in India, proceeding 
upon the assumption that gifts by Will are legally binding, and recognizing 
the validity of that form of gift as part and parcel of the general 
law. The introduction of gifts by Will into general use has followed in 
India, as it has done in other countries, the conveyance of property inter 
vivos. The same may be said of the Roman Law. in which the testament¬ 
ary power, apart from public sanction, appears to have been a development 
of the law of gifts inter vivos. Such a disposition of property, to take 
effect upon the death of the donor, though revocable in his lifetime, is, 
until revocation, a continuous act of gift up to the moment of death, and 
does then operate to give the projierty disposed of to the persons designat¬ 
ed as beneficiaries. They take upon the death of the testator, as they 
would if he had given the property to them in his lifetime. There is no 
law expressl) and in terms applicable to persons who can so take. The 
law of Willi has, however grown up. so to speak, natural!) from a law 
which furnishes no analogy hut that of gifts, and it is the duty of a tribunal 
dealing with a case, new in the instance, to he governed by the established 
principles and the analogies which have hitherto prevailed in like cases. 

2189. lie fore the enactment of Act XXXVII of 1926, which came 
into effect from the 1st January 1927, Wills of Hindus, Sikhs and jains, 
except those provided in S. 57 of the Succession Act need not have 
been in writing; but it was held in Madras that otherwise the provisions 
of the Succession Act afforded a good aid to the construction of all Wills, 
since it embodied the principles in consonance with justice, equity and 
good conscience.' j) 

Thus, the testamentary power. though a graft upon the archaic law, 
has now become well established. 

The ensuing sections present the leading principles Ihus evolved out 
of the analogies from gifts. 

226 . ( 1 ) “Will” is the expression of a person’s vvisn 

“Will ” and “Codi- with reference to his property which he <le- 
cU” defined. sires to be carried into effect after his death. 

(0 Tagore v. Tagore, o B. L. R. 377 ( 2 ) Ratna v. Narayaiiaswami , 26 M. L- 

( 397 ) P- C. J. 61O, 24 I. V. 796 
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(2) Where the Will is in writing, it may be modified by an 
instrument, made in relation thereto and explaining, altering 
or adding to its dispositions. This instrument is called a 
“ Codicil.” It shall be treated as forming an additional part of 
the Will. 


Synopsis. 


(1) Definition of “ Will ” and 

“ Codicil ” (2190-2191). 

(2) Pre-requisites of a Will 

(2192). 

(3) Legal Declaration Relating 


to Property (2193-2194). 

(4) Will Distinguished from Gift 
(2195). 

(51 Construction of Will 

( 21 %). 


2190. Analogous Law.—The definition of “ Will ” and “ Codicil ” 
here given is adapted from the following definitions of these terms to he 
found in the Succession Act<3>:— 


“ (j) ‘Will’ is the legal declaration of the intentions of the testator with respect 
to his property which he desires to be carried into effect after his death. 

“‘Codicil* means an instrument made in relation to a Will and explaining, 
altering or adding to its dispositions. It is considered as forming an additional part 
of the Will." 


2191. These definitions cannot bodily be incorporated into the Hindu 
Code, because the Hindu notion of a Will is much wider than that 
contemplated in the Succession Act. Taking the “ Will ” first, the Statute 
requires that it should be in the form of a “ declaration ” which should 
be “ legal,’’ that is, as to its form and substance, in conformity with law. 
But Hindu Law considers an informal and even a casual statement as 
sufficient. Under the Succession Act a declaration must be in writing 
and signed by the testator in the presence of two witnesses. Though 
this is now statutorily necessary, the definitive section of the Succession 
Act has not been extended to Hindus, though in point of practice it will 
have ordinarily to be treated as such. 

But the statutory definition is inaptly worded, since it defines a Will 
with reference to the “ testator ” who is the author of a Will—a definition 
obscurum ab obscurius. 


As regards the definition of “ codicil ” the statutory definition 
postulates the existence of a written Will, and a “ Codicil ” is, therefore, 
naturally defined as an instrument explaining or modifying its terms. 

There can be no oral Codicil, though an oral Will may be explained, 
altered, added to or cancelled by another Will, and this may go on till the 
last Will remains which alone is operative. 


(3) S. 2 ( b ) & (A), Act XXXIX of 1925. 
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2192. Pre-requisites of a Will.-—It will he seen from the wording 
of the rule here formulated that a Will is a declaration--but a declaration 
which must possess the following five essential elements*— 

(1) It must be legal. 

(2) It must relate to a disposition of property. 

(3) It must relate to the testator’s property or propcity over whi<~h 
he has disposing power. *«* 

(4) Tt must dispose of it so as to take effect from the testator’s death. 

(5) rt must be revocable at the testator’s pleasure. 

2193. Legal Declaration.—The first essential of a Will is that it 
must be a declaration, and the declaration must be legal. A declaration 
implies a formal statement intended to be acted upon, not necessarily 
surrounded by any solemn form, but nevertheless made with a degree of 
seriousness so as to impress on it the stamp of deliberation. Both under 
the Succession Act and the Oudh Estates Act, such declaration must be 
in writing signed by the testator in the presence of two witnesses. Any 
declaration otherwise made is not legal. But under Hindu T.aw such 
declaration could have been made in any form, oral or in writing in a 
formal instrument or in an informal conversation, provided it expressed 
the testator’s intention. 

2194. Strictly speaking, a Hindu non-statutory Will cannot be 
designated a declaration at all, since law allows the utmost latitude in its 
construction, considering only the intention and ignoring the mode of 
expression, except only so far as it throws any light on the intention. As 
such, the definition is somewhat too narrow, taken as it is from the statute 
applicable to a more developed condition of society. 

Ignoring, for the present, the statutory definition, and taking the 
term “ declaration ” as synonymous with an expression of intention, a 
Will may be constituted in any form of expression, a petition, or a letter, 
or, in fact, any document, the context of which may bear no relation to 
the statement which constitutes the Will.* 4 5 * 

2195. Will Distinguished from Gift.—Although the notion of Wills 
is evolved out of gifts, the two classes of disposition are distinguishable 
and must be distinguished. A gift confers a present interest, relates to 
existing property and takes effect immediately; while a Will confers a 
deferred interest, may comprise future property and does not take effect 
until the death of the testator.* 6 * A gift once completed cannot be 
revoked; but a Will may be revoked at any time and is by its nature 
ambulatory and revocable by the testator and again and again by him.* 7 * 


(4) Hijra v. P11 raj Sutidari, 42 C. 56 
P. C. 

(5) Iturl>urshad v. Shco Dyal, 26 W K. 
55 P. C.; Haidar Alt v. Tassaddut, 18 C. 

I P. C.; Lachman Singh v. Vmras Singh, 

II O. C. 102; Bharat v. Balbhadhar, 20 
I. C. (O.) 429 ( 432 ). 


(6) Bishrnchand v Asmaida, A 560 
(572) P. t\ 

(7) Sagat v. Dwarka. 14 C W N. 174, 
3 I. C 381; Sita v Doeuath, R C \V N 
514; Rantmonir v. Ram Go(>al, 12 C. W. 
N 942. 


H. C.—69 
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Then, again, a person may give what he cannot devise. in this 
respect the power of gift ami devise are not identical. (ff) 

2196. Construction of Will.—The rule of construction in a Hindu. 

as in an English Will, is to try and find out the 

(1) Enghah Rule meaning of the testator, taking the whole of the 
napp tea e. document together, and to give effect to its meaning 

Jn applying the above principle, Courts of justice in this countiv ought 
not to judge the language used by a Hindu according to the artificial 
rules which have been applied to the language of people who live under a 
different system of law and in a different state of society/'' 1 Before 
considering the rule how a Will should he construed, it is therefore, 
essential to state how it should not he construed. In the first place, it 
should be construed in the light of Hindu Law alone, without any mixture 
of laws or ideas derived from any foreign source. Technical rules of 
English law, which owe their origin and existence to an entirely different 
system of personal and property law, are altogether foreign to Hindu 
Law and ideas, and ought not to he applied in the constiuction of Hindu 
gifts and Wills. (,0 > For instance, the distribution adopted by the law of 
England in the course of inheritance between inheritable freehold and 
personalty, is not known in Hindu La\v, (,l) So, the principle of joint 
tenancy is unknown to Hindu Law. except in the case of coparcenary 
between the members of an undivided family. So, where a testator be¬ 
queathed a four-annas share of a /emindari to his youngest widow and 
her son “ for your maintenance ” with power of alienation, the donees 
would take as joint tenants, tinder English Law, hut by Hindu Law they 
take as tenants-in-common. though under both laws the conveyance of 
her interest by the willow would have the effect of severing the joint 
interest. (,j) 


227 . (1) Any adult person mav bequeath bis estate by 

Will. 


Who 

Will. 


may make 


(2) His power to bequeath an estate by 
Will is co extensive with his power over the 


estate in his lifetime. 


Synopsis. 


(1) Who Can Make a Will 


(219 7). 

(2) Power of Bequest (2198- 


2199). 

(3) What Property can be Be¬ 
queathed (2200-2203). 


(8) Tn Lakshmi Bat \. Gun pal, 4 M IT 
C. R. 150 (158), this question was held 
unsettled by judicial decisions; Mulchand 
v. Mancha, 7 11 491 (493) ; l.ak.-liman \ 
Ramchandra, 5 B 48 (61) P. C 

(9) Din 7 arini v. Krishna, gi C. 149 

(156). 

(10) Tagore v. 7 agore, 9 B L. R. 377 
P C.; Ram Singh v. I 'gar Singh, 13 M. 


I A 173 (390); Jogeshwar v. Ramchan- 
dra, 23 C 570 (679) P. (’.; Dittesh Chan¬ 
dra v. Biraj Kant ini, is C. \\. N. 945, 1 j 
t . 1 . J. 20. 

p (o) Tagore v. Tagore, 9 B. L. K. 377 

(12) Jogeshwar v. Ramchandra, 23 C 
670 (678, b79). P. C., overruling Vydi- 
nada v. Nagammal, 11 M. 258. 
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2197. Analogous Law.—The Indian Majority Act excepts Hindus 
only as regards marriage, dower, divorce and adoption, hat not as to 
the power to make a Will, which is subject to t («v> Consequently, a 
person, who is major under the Hindu jiersonal law hut not so under the 
statute, is not competent to make a bequest/ 1 »> Where, therefore a 
guardian is appointed or declared under the Guardian and Wards Act, 
the minority of the ward does not cease till he attains tlu age of 21 \ears 
and he is incompetent to make a Will till then, it being linnntoiial whether 
the guardian dies, is removed, or otherwise ceases to act/ P 

2198. Power of Bequest.—The testator’s conqx'teRcx to make a 

Will is distinct from its validity. The former depends upon his age, the 
latter upon his disposing power/ ,6 > A person cannot make a bequest 
of property which he could not have conveyed by a transfer inter vivos. 
The rule on the subject was thus stated by Willes, J : " The analogous 

law in this case is to he found in that applicable to gifts, and even if 
Wills were not universally to he regarded in all respects as gifts to take 
effect upon death, they are generally so to lie regarded as to the property 
which they can transfer and the persons to whom it can he transfer¬ 
red. ” (,7 > The power of a Hindu to make a Will is not of modern 
introduction nor is it of local origin. Wills weie known to and in use 
amongst Hindus not in the presidency towns only hut from one end of 
the peninsula to the other The right to make a Will is part of Hindu 
Law itself The extent and nature of the disposition which a Hindu 
testator is capable of making, is not a question of public expediency or 
of custom or usage, hut must he regulated 1>\ the rules to he found in or 
directly deduced from Hindu T.aw <,s ' 

2199. N ow, since a Hindu coparcener is only permitted to alien his 
undivided interest inter vivos for value, it follows that he has neither 
the power to alien it by gift or bequest (ig) And as in l. T pper India he 
does not possess even that power, it is clear that a coparcener can no¬ 
where alien his interest bx Will, except in Bengal, where the co parcener, 
being competent to make a gift of his interest, is held equally competent 
to devise it by Will so as to deprive the widow of her share 
on partition < 20 ) 

2200. So. a person max make a bequest of his self-acquired property/ J4) 

or even his ancestral property, if he had no coparceners at the time/ 2 *) 

since the right of alienation in such cases is subject to the right of co¬ 

parceners. Hence, the son max challenge the father’s bequest even if 

(U) S 2 (9), Act IX of 1875. Got,ib T. R .<26 
v. Thakorial, 361 15 . 622; Krithanamo \ (17) /in/urr \ laaorc. 0 B L. K ,177 

Veeravelli. 38 M 166; Pekratn v. Soman- 1 \ L\ 

1 hi, (1911) M. \V N 38.x, 12 1 l'. 551. ( 18) Per Norman. . 1 , 111 I'agorc \ 

( 14) Gulab v. thakorial, 36 B f >22: 7 tu/ore, 4 1 ! L K (O C.) 103 

Hardurai v. Gomi, 8 A. I. J. 385; Pi ha (iq) Lakthuian \. Ra mehundra. 5 B. 

v Lakshmi, ft I. f (('.) ft. 48 V. C.; t(hniiun/a Rao v Valon Rao, 

(15) Jayaram \ Mohadeb. 36 C. 768, 5 BIT (' R. (AC) K11 

Dipa v. Lakshmi, 6 I. C (C ) !>; Pelt cram (20) Pebendra tiro jendra, 17 (. 88ft 

v Soman Ali, (1911) 2 M. \\. N. 383, (,24) Naramasami \ Arunachala, 1 M. 

12 I. C. 551. H C. R 487-11; Jhizeti \. RLhcn. 10 \V. 

(16) Pit urn v Joykishan, ft \V. R 101 R 187; Nana \ tlaree. n M. T. A. 96. 
(102) ; Court of Wards v. Venkata. 20 M (25) Xagalu ft twice \. Go poo, 6 M.I.A. 
•C>7; Valtinayagam \. Pathetic, 1 M. H. 309, 
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made before he was born.W And since the manager of a joint family 
is in the position of a trustee, he has no power to make a Will in respect 
of any portion of the joint property.< 1 2 3 4 5 6 > 

2201. Since the Will takes effect from the death of the testator and 
co-parcenary interest vests from the moment of concept ion,at (he 
moment of the father’s death the right of survivorship is in conflict with 
the right by devise, and the right by survivorship, being the prior title, 
takes precedence to the exclusion of that by devise. 

It being now settled that the holder of an impartible estate has no 
co-parceners, it follows that he is competent to will away his estate (s) 

2202. The power of a person to bequeath by Will is here declared 

ri to be co-extensive with his power to alienate his 

au,e ' property inter vivos. This is the rule, but it may 

appear to conflict with the manager’s power to make small customary 
gifts to relations on ceremonial occasions, or grants for maintenance and 
the like. But in doing so the manager does not exercise his proprietary 
power He rather acts as the agent of the joint family. The rule stated 
in this clause therefore holds good. 

2203. A person cannot bequeath his undivided share in the joint 
property, even with the consent of his co-parceners, since the testator’s 
interest in the property becomes extinct from the moment his Will is to 
take effect.The case might be different if, though in form a Will, it 
was in reality an arrangement acted upon by the co-parceners during the 
testator’s lifetime, in which case it would operate as a partition of joint 
property/ 7 ^ The power of enjoyment is much less than ownership, and 
it cannot be bequeathed. And since a widow is incompetent to transfer by 
gift her limited estate, it follows that she has no power to bequeath it even 
with the consent of the next reversioner. w For they same reason, though 
the widow of the donor of a religious bequest is, on the failure of the 
appointed manager, entitled to manage the property, and may even 
nominate a manager, such nomination to take effect after her death, she 
has no power to do so by Will.* 9 * But she is not incapacitated bv her 
sex from bequeathing property to which she is absolutely 
entitled. (,o) For instance, though the widow of the founder 


(1) Vithabai v Bahvanl Rao, (i8qO 
B I\ J 72. 

(2) halt a Prasad v Mahadco, 42 A 
461 

(3) Sabapalt v S omasundram, 16 M. 
76. 

(4) Villa v. Yamenamma, 8 M. H. C. 
R 6: Gooroova v. Narainasawmy, B M. 
H. C. R. 13-n; Lakshmi v. Subramanya, 
12 M. ^oo (492) ; Subbarami v. Ramamma, 
43 M. 824. 

(5) Rama Rao v Raja of Pittapur, 41 
M. 778 P. C.; Mathurasaivmy v. Bangar- 
ammal, 8 I. C. (M.) 332. 

(6) Seth Lakhmichand v. Anandi, 48 A. 

313 P. C.; Bhikhabhai v. Purshottam, 50 


B. 558 (565, 566), citing A mind Rao v 
Administrator-General, 20 B 450, dis¬ 
tinguishing Brii Raj v. Sheon/nidan Sim/lt, 
.Vi A. 337 (346) P. C.; Jamnadas v. Gor- 
dhandas. 28 Bom. L. R. 532, 96 T. C. 181, 
(1926) B. 463. 

(7) Seth Lakhmichand v Anandi. 48 
A. 313 P. C.; Subbarami v. Ramaumka, 
43 M. B24 (826-828). 

(8) Raghava v. Narayanasami, 4 \f. L. 
89 ; Gooroova v. Narainasawmv, 8 M 

. C. R. 13. 

(9) Pur an Latji v. Rao Bihari, 44 A. 
590 (601). 

(10) Benkot v. Jeshankar, (1881) B. P. 

J. 271 . 
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of a religious trust is. on the failure of the appointed manager, entitled 
to manage the property, and may even nominate a manager, the nomination 
taking effect after her death, she has no powci to 1 <> so by Will (8) 

228 . (i) A Will executed after the first day of January 

fwii 1927 can only be made subject to the provisions 
of Section 63 of the Indian Succession Act, 
1925, that is to say, it must be in writing and attested by two or 
more witnesses as therein provided. 

(2) A Will executed before the first day of January 1927 
may be oral or in writing, and, if in writing, it need not be 
attested or registered. 

(3) Provided that all Wills and Codicils made, after the 
first day of September, 1870, by a Hindu, Buddhist. Sikh or Jain, 
in or relating to immoveable property situate within the province 
of Bengal or within the local limits of the Ordinary Original 
Civil Jurisdiction of the High Courts of Judicature at Madras 
and Bombay, shall be made only subject to the provisions of 
Section 57 ( 1 ) and Schedule III of the Indian Succession Act, 

1925. 

Exception .—-Nothing herein applies to the privileged Will 
of an adult soldier employed in an expedition or engaged in actual 
warfare, or of a mariner at sea, which may be executed as 
provided in Section 66 of the Succession Act. 

Synopsis. 


(1) Form of Will (2204). 

(2) Execution of Unprivileged 

Wills (2205). 

(3) Wills Made in Presidencies 

of Bengal, Madras and 
■ 'ibav (2206). 

(4) Writing Compulsory 

Whether Relating to 
Moveable or Immoveable 
Property (2207). 

(5) Will of a Bengali Outside 

Bengal (2208). 


( 6 ) If Codicil Included in Will 

(2209). 

(7) Bequest to Religious and 

Charitable Uses (2210). 

( 8 ) Previous Lata (2211). 

(9) Document Partially Will, 

Partially Disposal of Pro¬ 
perty ( 2212 ). 

(10) Case of Oitdh Taluqaar 

(2213-2214). 

(11) True Test (2216). 


2204. Analogous Law.—The Hindu Law of Wills falls into three 
stages. Before the enactment of the Hindu Wills Act, 1870,^ there 
was no statutory bar to the execution of a Will, which might be 
nuncupative or in writing. That Act for the first time made writing 


(8) Puran Lalji v. Rao Bihari, 44 A. (0) Act XXI of 1870. 
590 ( 6 oi, 602 ). 
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obligatory in the case of Wills executed by Hindus, Buddhists, Sikhs 
or Jains throughout Bengal and within the local limits of the Original 
Jurisdiction of the High Courts of Madras and Bombay, and in the 
case of Wills and Codicils outside those territories and limits so far as 
they relate to immoveable property situate within those territories and 
limits. The third stage was reached by the enactment of the Succes¬ 
sion (Amendment) Act, 1926, which made writing in accordance with 
the provisions of S. 63 of the Succession Act obligatory on all Hindus, 
Buddhists, Sikhs and Jains. (,o) The effect of this enactment is not, 
however, to place all Hindus on the same footing, since while all Hindus 
must now reduce their Wills to writing in accordance with the provi¬ 
sions of S 63, those subject to the Hindu Wills Act remain subject to 
certain other sections of the Succession Act to which the other Hindus 
arc not subject. The enactment of 1926 has so radically altered the pre¬ 
existing general law of Hindu Wills that reference to it has now but a 
historical value. It will be found set out in the previous editions of this 
work, to which reference is invited.*") 


?205. Section 63 of the Indian Succession Act,*"* referred to in 
the Exception, runs as follows: — 


“K\cry testator, not being a soldier employed in an expedition or engaged in 
_ . , actual warfare, or a mannei at sea, shall execute his Will 

Execution of unpn- accor ding to the following rules:— 
vileged Wills. 

“ (a) The testator shall sign or shall atlix his mark to 
the will, or it shall he signed hv some other person in Ins presence and l>> his 
direction 


“ (/>) The signature or mark of the testator, or the signutuic of the peison signing 
for him, shall be so placed that n shall appear that it was intended thereby to give 
eflect to the willing as a Will, 


“(<) The Will shall be attested 1 >\ two.or mme witnesses, each of whom has 
seen the testator sign or altix his mark to the Will or lias seen some other person 
sign the Will, in the presence and l>\ the di..itinii ot the UMatiu, nr has receised 
from the testator a personal acknnwledgmci , of his signature or mark or of the 
signature of such other peisun, %i.d each of tlx witnesses shall sign the Will m 
tlie presence of the testator, but it shall not he necessary that more than one 'witness 
be present at the same time and no particulai form of attestation shall be necessary.” 


2206. (lause (3) is drawn front S. 57 of the Indian Succession 
Act which extends certain provisions of that Act to all Wills made 
by Hindus within the territories specified in that clause. The Suc¬ 
cession \ct, in its turn, reproduces the provisions of Sections 2 and 
3 of the Hindu Wills Aet,<-a> which is now repealed 


Ait 2 ?q-v (m) UU v u ]) l! * ! ,ra ' vn trum th e Succession (Amendment) 
it ' ext , en(ls thc Provisions of S. 63 to all other Wills. 

Its effect is to make the writing compulsory, whether they relate to 

or ontdd 1 ^ Pe : ly -T , . ninil,vet |h , c p r ‘iperty, and whether situate within 
or outside the territories specified in Clause (3). 

2208. The combined effect of the two clauses then is that while 

shmsTf H ,n < Un< 0r ( a USC ■ lrC sub i ect tl} numerous provi¬ 
sions ot the Succession Act set out in its Schedule III, those falling 


(io) Act XXXVII „f ryjG 
(tt) f jour’s Hindu Code, (2nd Kd ) 
1921-1927. 


U.2) Act XXXIX of 1025. 
(1 j) Act XXI of 1870. 
(14) Act XXXVII of 1926. 
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under Clause (2) are not so subject. It is, however, possible for the 
same person to fall under either of the two clauses, as where a Bengali 
Hindu resident outside Bengal has to make a Will of immoveable 
property situate in Bengal and of moveables anywhere situate, in 
which case a part of his Will, as regards construction, will be subject 
to the statutory rules of the Succession Act enumerated in Schedule III, 
whereas the other part would follow the wider rules of construction 
flowing from those of justice, equity and good conscience. 

2209. The Amending Act of 1926 does not say whether a Codicil 
is included in the term “ Will,” but it is apprehended that a Codicil 
modifying a Will will equally have to be in writing, though, unlike 
a Will, it need not be attcsted. (,s) This Amending Act was prompted 
by a recommendation of the Civil Justice Committee. (l6) 

2210. This provision does not overrule the provisions of other 
local Acts, as for example, the Oudh Estates Act, ( ' 7) which makes a 
special provision for the execution of Wills In a Taluqdar. Section 
20 of this Act provides that any bequest to any religious and chari¬ 
table use of any interest in the estate of more than Rs. 2,000 in value 
shall not be made “ except by Will executed not less than three months 
before his death and registered within one month from the date of 
its execution.” 

2211. Previous Law.—Before the enactment of the present law, 
a Hindu was entitled to dispose of his property by an oral Will, <,s> 
which may or may not have been reduced to writing after the testa 
tor's death ; but since it was easy to set up a false oral Will and diffi¬ 
cult to disprove it, law required the very strictest proof of such an 
oral disposition. As the l’rivy Council said - “But if any party is 
bound to strictness of pleading, it is he who sets up a nuncupative 
Will, lie who rests his case on so uncertain a loundation as the 
spoken words of a man since deceased, is bound to allege, as weil as 
to pro\e with the utmost precision, the words on which he relies, 
with every circumstance of time and place.'’* 1 ®' A verbal disposition 
of property, though permissive, must, it was held, he supported by 
the very best evidence. It was held to be necessary not only to prove 
that the Will was verbal hut also why it was not reduced to writing. 
And in judging of its factum the Court paid special regard to whether 
it was a natural or an officious Will. 

2212. The statutory enactment requiring that a Will shall be in 
writing docs not define a Will. It will, therefore, he still a question 
whether the disposition of property did have that effect, for if it foil 
short of a Will or was different in its character, it would not require 
to be in writing. Again, a document may partially be a Will and 
partially a disposal of property in fricscnti; in that case, it will be a 
question whether the provisions of the statute requiring writing would 

(15) S. 92, Indian Evidence Act (Act I M. 251; Bhatj-zan v. Kata Shankar, x B. 

of 1872). 641; Janki v. Kallu. 31 A. 230. 

(16) Report, pp. 467-472, (Ch 3R, § 7) (iq) Beer Partah v. Rajendra, 12 M. I 

(17) S. 10 of Act I of 1869 A. 1 (28); Suku Dei v. Kedar Nath, 3 

(18) Srinivasammal v. Vijayammal, 2 Bom. L. R. 704. 

M. H. C. R. 37; Subayya v. Surayya, 10 
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be applicable. It has been held, in cases decided before the enactment of 
1926, that a disposal of property made by a petition filed before a Reve¬ 
nue Official** 0 * has that effect; so also a statement made to a Settlement 
Officer or one found recorded in a W ajib-ul-arzGD ; so again, a statement 
made in a deed of settlement, at the time of adoption, as to what should 
be done by the executant’s adopted son and his wife after his lifetime, 
was held to have the effect of being a Will.**** A Will may be embo¬ 
died in a document, e.y., a Sambandli Nirnai Palra (a matrimonial 
arrangement deed, executed in the form of a letter), which the father 
wrote to the aunt of his future son-in-law, stipulating that he should 
live in his house and take possession of the executant’s estate on his 
demise.** 3 * 


2213. In another case a Taluqdar, subject to the Oudh Estates 
Act, had executed a deed of assignment in favour of his brother, which 
was intended to operate inter vivos but in which he provided that he 
(the executant) shall enjoy his estate during his lifetime, and on his 
death his brother will hold and enjoy it, but should a legitimate son 
be born to him, then the son and the brother \Vill each get a moiety 
of the estate. It was contended that this agreement was intended to 
operate only inter vivos, and that, not being intended to be a Will, it 
could not have that effect. Hut the Privy Council overruled this conten¬ 
tion, holding it to operate as a Will. In so holding, they said: “ If 

they had been the words of an English conveyancer preparing an Eng¬ 
lish instrument, they would have afforded a very strong argument; 
but the instrument was prepared by Eal Sunder, and we must not con¬ 
strue with too great nicety, or assign too much weight to the exact 
words that he uses for a transfer of property, as if he were accurately 
weighing the difference between a testamentary instrument and one 
operating inter vivos. We must remember that YVills are comparatively 
new in any part of India, and are of more recent introduction in Oudh 
in respect of this class of property. So with respect to the reserva¬ 
tion of a life interest. The Will being not a very familiar instrument 
to the people who prepare it or who sign it, the testator often does 
express a great anxiety that he shall not be considered to have parted 
with anything in his lifetime, and their Lordships have seen here ins¬ 
truments which most unquestionably were Wills, and intended to 
operate as such, in which nevertheless there have been expressions upon 
the face of them intimating that the testator intends to remain the 
owner of his property. Upon the whole, therefore, looking at what 
are the substantial characteristics of the document which has been 
referred to, setting aside mere matters of form and what may be con¬ 
sidered as technical expressions, their Lordships think that reasons for 
holding it to be a Will have a decided preponderance over those which 
have led them to hold it to Lx a deed.**»* 


(20) Mahomed v. Shczeakram, 22 W. K. 
409, P. C.; Kollany v. Luchmcc Tershad, 
24 W. K. 395 ; kalian Singh v. Samoa/ 
Singh, 7 A. 163; Haidar Ali v 7 assadduk, 
18 C. I. P. C.; Balbhadar v. Sheonarayan, 
26 I. A. 194; Pin Tarini v. Krishna, 36 
C. 149 (i 55 , 156 ). 

Mathura v. Bikhan Mai , 19 A. 16; 


Lalt v. Murlidhar, 28 A. 488 (495) P. C.; 
Sahodra v. Ganesh, 10 C. W. N. 249. 

(22) Lakshmi v. Subramanya, 12 M. 
490 . 

(23) Din Tarini v Krishna, 36 C. 149 
05 °). 

(24) Ishri Singh v. Baldeo Singh, 10 C. 
792 (801, 802) P. C. 
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2214. The same view was taken by the same Board in another 
case, in which the Taluqdar had executed what he called “ by way of 
Deed of Adoption and Codicil to a Will.” Th" deed was dearly testa¬ 
mentary in character; and it was held to be .. Will in spite of its mis¬ 
leading form and description. (a 5) 

2215. These were more or less formal document'.. But a Will 
had been discovered in a power of attorney, (l > in a drafts and an 
unsigned Will, (3) when the testator died before the draft could be 
fair-copied or where he was too ill to append his signature but 
possessed sufficient consciousness to assent to it. 

2216. True Test .—From these and similar cases, it is clear that 
whatever may be the form of the instrument, whether it is formal or 
informal, a deed, a jotting or a memorandum, the one thing essential 
is; Has it the effect of Will? Now, since the one characteristic or 
distinguishing feature of a Will is its revocability, it follows that if 
the grant was revocable, then it is a Will. otherwise it is not. (4 ' The 
fact that the grant is stated to operate in preesenti or that it is expressed 
to be operative in future is, though relevant, equally indecisive, since 
there is no magic in the future tensc. ( s) The fact that the document 
is called an agreement is no doubt a circumstance which cannot be 
ignored, but it should not be overrated. As slated in a case: “This 
per sc is not much.”* ,,) So, conversely, the fact that the document is 
called a Will does not make it so unless it has that effect. Such was 
the document executed by the father who divided his estate amongst 
his sons, and after setting out its details, provided that “ if l at any 
time come back from pilgrimages and find mismanagement or the 
character of any one bad, then 1 shall have power to cancel this Will 
which shall be enforced from the date of its execution.” And it 
concluded thus; “All the three sons were put in a separate posses¬ 
sion of the estate in the beginning of the year 130.1 Fash. I have no 
other heir having a right besides those mentioned in this Will. I have, 
therefore, executed this Will in order that it may serve as evidence.” 
On the father’s death, two of his sons sued for partition on the 
strength of his "Will.” '1 lie defence was that the deed was a Parti¬ 
tion Deed, and was miscalled a Will. The Privy Council held it to be 
a family arrangement,by which all the sons were bound. 

2217. It is said that an instrument, which confers or reserves a 
life-estate to the maker, is not a Will. (8) But it is submitted that 
this statement is too wide, since there is nothing to prevent the testator 
from executing a composite deed, reserving a life-interest for 
himself. 


(25) Udai Raj v. Bhagwan, 32 A 227 
(240) P. f. 

(1) Kollany v. Luchmee, 2 Hay 370 (in 
which the terms of the power of attorney 
arc set out), 24 W. H. 395. 

(2) Janki v. Kallu, 31 A. 236. 

(3) Tarachand v. Nobinchander, 3 \V. 
K. 138. 

(4) Rajammal v. Authiammal, 33 M. 

304. 

(5) Per Kekewich, J., in Johnston v. 


Mappia, 64 L. T. R. 49 (51). 

(6) Rambhat v. Lakshmon, 5 B 630 
(636). 

(7) Brii Rat Singh v. Sheonandan 
Singh, 35 A. 337 (35-2) P. C. 

(8) Persab v Gurappa, 38 B. 227 (235, 
23d). 

(9) 20 B. 210 (214) h B ; followed in 
Rajammal v. Authiammal, 33 M. 304 
( 307 )- 
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229 . (1) A Will made in accordance with the provisions 

Proof of wilt Sections 57 and 63 of the Succession Act, 

wl must be proved as therein required. 

(2) A Will otherwise executed must be proved so as to 
show that it is a complete instrument and expresses the deli¬ 
berate intentions of the testator. 

(3) The words of an oral Will must be proved with the 
utmost precision, with every circumstance of time and place. 

Synopsis. 

(1) Proof of Will (221X-2219). (3) Character of the Dispositions 

(2) Nuncupative Will (2220). (2221). 

Loss of Will (2222). 

2218. Analogous Law.—Since the enactment of the Succession 
(Amendment) Act, 1926, a Hindu Will can no longer he made other¬ 
wise than as provided in S. 57 of the Succession Act. lI0) As such, it 
must he executed as provided in S. 63 of the Succession Act, that is 
to say, except in the case of a soldier employed in an expedition, or 
engaged in actual warfare, or a mariner at sea, even person must 
execute his Will, which must he attested by two or more witnesses. 
The Will does not require to he registered, and even if registered, its 
terms can lie varied by an unregistered Codicil ( ") 

2219. Where the Will is in writing, though it need not he in 
writing, it docs not require to he attested. It need not even conform 
to the provisions of a privileged Will/in that it is subject to no 
formal rules and need not he even signed by the testator,*' 3 ) all that 
is necessary being that it he a complete instrument and express the 
deliberate intention of the testator. Tt need not he attested,*'■*) and 
even if attested, it may he proved otherwise than by calling the attest¬ 
ing witnesses.* ,s) But upon the issue whether the signature to a Will 
is genuine or a forgery, the best evidence procurable of a signature of 
a document by the testator should he furnished; an attempt to support 
the signature by anything which falls short of that standard, though 
it may not he fatal, is a serious defect. The absence of any of the 
attesting witnesses who are not called, should be satisfactorily ac¬ 
counted for. Evidence to the effect that the signature appears to be 
genuine, is of little worth, in the absence of reliable evidence of wit¬ 
nesses present when the Will was signed.** 6 ) 


(io) XXXIX of 1925. 

(u) Sham Rai v. Gorerdhan, 78 ]. C. 
(S.) 249 

(12) S. 05, Succession Act. 

(13) Vinayak v. Govindrav, 6 It H. C 
1C (A. C.) 224. 


(14) Maacherji v. tXarayan, 1 B. H. C 
R. 77; Radhabat v Gancsh, 3 B. 7 (8). 

(15) S. 72, Evidence Act. 

(16) Ram Copal v /tipatta Kunwar, 44 
A. 495 P. C. 
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2220. Nuncupative Will.—Before the enactment *»t 1^26, a nuncupa¬ 
tive Will was valid/' 7 ’ “ Hut if any party is hound, in strictness of 
pleading, it is he who sets up a nuncupative Will 11c who rests his title 
on so uncertain a foundation as the spoken words of a man, since 
deceased, is hound to allege, as well as to prove, with the utmost preci¬ 
sion, the words on which he relies with every circumstance of time and 
place. M(,8) 

2221. The question whether the Will was an officious or an in¬ 
officious Will is material as operating upon its probability or impro¬ 
bability/"^ The Court will treat an officious \\ ill as prima facie 
improbable, being regardless of the ordinary preferences*- 0 ’ of natural 
ties and affection. So, where a person subject to the Mitakshara law 
made a Will in favour of the first cousin who lived in joint estate 
with him to the disinherison of his widow, except a small provision 
for her maintenance, in the event of her leaving the family home, 
the Will was held, in the circumstances, proved *■"’ Hut this is a 
question of antecedent probability upon which the English Judges 
rely upon the opinion of Hindu Judges who are more conversant with 
the habits and trend of thought of their co-religionists/-*-’) So, on the 
point of vernacular writing, the opinion of an Indian Judge is to he 
preferred to that of a European As their Lordships observed: " Xow' 
with great respect for the knowledge which the two learned Judges 
of the High Court possessed, as their Lordships doubt not, of the 
Bengali language, their Lordships cannot but think that upon such a 
point as that the native Judge, examining a letter in his own alphabet, 
is more likely to he a competent Judge than the two European 
Judges.These remarks occur with reference to construction of 
the letter which the moribund testator was stated to h.ne mustered 
strength to write, for the word “ Manzur,” (or "Agreed") which the 
Sadar Amin had held to he in the testator’s handwriting, from whom 
the High Court had disagreed \fter expressing their preference for 
the Indian Judge their Lordships proceeded: "But it is impossible 
from the mere inspection of the letter, as it appears to their Lordships, 
to be able to predicate with any degree of certainty or accuracy, that 
he was too weak to make the impression w ith his |k*ii which he is said to have 
made. Tt is impossible to say what momentary rally of strength might 
take place to do an act of such brevity as that: and therefore, their 
Lordships arc unable to give to that, which is after all merely the im¬ 
pression of these two judges derived from actual inspection, the weight 
which has been given to it.’’*-* 4 ) 


(17) Sreeiiirasnminal \ I'i'liyainmal. 2 
M H. C. K. 37: Tartu-hand \ Xobw 
Chander, .( \\. K 138; Sudanand 1 
Soorio, 8 \\ K 455: rinavak \ (iorind- 
rao. b Bll (.' K ( \ C.) .2J4; Rlnujteait 
V Kitlashankar. 1 H t.41 (<>44) 

(IX) Per Sir James O.hille in Beer 
Pariah \. Rajeader. i_* M 1. \ 1 (j8) ; 
DhurUal \. Phania, ■; N L. R. 85 

( 19 ) Suorendranaih \. Peeramam, 12 


M 1 A 81 ( 97 . «ft) 

{ 20 ) Soorendranath v. Ueeramom, 12 
M. I. A. 81 <yS). 

(21) lb 

(jj) Rajendm \ lot/endra, 14 M. I. A. 

67 (So). 

(_>3) lb. p 84 

(^4) Rairnder v. Joqendro, 14 M. I. A 
67 <* 4 ). 




lioo 


THE HINDU CODE 


[Ss. 229 & 230. 


222 3- A Will is not invalidated merely because some person other 
than the devisee is competent to confer greater spiritual benefit on the 
testator; nor is it invalidated on the ground.of there being no provision 
for the maintenance of the widow of the deceased brother of the 
testator. The Will of a childless Hindu, giving power to adopt a 
son, though opposed to the interests of the widow and the next heir 
in reversion, is not officious. 10 

Under Knglish I,aw. a Will traced to the testator’s possession and 
not forth-coming at his death, is presumed to have been destroyed 
by him animo revocandi. But the same degree of presumption, if at 
all, does not arise under Hindu l,aw. (j) 

230 . (1) The maker of a Will may revoke it at any time. 

(2) Subject to any law for the time 
Revocation of Will, being in force, such revocation may be oral, 
though the Will itself be in writing. 

(3) The subsequent marriage of the testator, or the birth 
or adoption of a son, has not the effect of revocation; nor has 
the subsequent execution of another W ill necessarily have that 
effect except so far as it is inconsistent with its terms. 

Explanation .—A written Will may be revoked by parol 
though the Will itself is not destroyed. 


Illustrations. 

(a) A has made an unprivileged Will Afterwards A makes another unprivi¬ 
leged V\ ill which purports to revoke the first. 

This is a revocation. 

(b) A has mad: an unprivileged Will. Afterwards A, being minded to make 
a privileged Will, makes a privileged Will which purports to revoke his unprivileged 


This is revocation. 


Synopsis. 


(1) Revocation of Will (2223- 

2224). 

(2) Intention to Revoke Essen¬ 

tial (2225-2226). 

(3) Will Containing Its 07 vn 

T erms of Revocation 
(2227). 


(4) Effect of Marriage and Birth 

or .Adoption of Son 
(2228). 

(5) Presumption of Revocation 

from Loss of Will (2229- 
2230). 


(25) Rookmonec v. Krishna, 20 W 
147. 


[ 1 2 3 1 v. 1 incowry, 1 Hyde 223. 

(2) Shxbi Sabitri v. Collector, 29 A. 82 

( 89 ). 
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2223. Analogous Law. The revocation of a Will made under the 
Hindu Wills Act is subject to the following provisions of the Succes¬ 
sion Act* 3 4 * *:— 

“70 No unprivileged Will nr Codicil nor am part thereof shall he revoked 
[otherwise than tv marriage|,(4) or by another Will or Codicil, 

Revocation of un- or by some writing dec la ing an intention to revoke the 

nrivileged Will or same amt 1 seeuted in the manner 111 which an unprivileged 

Codicil. Will is hcriinhcfore rcquiml to In 1 scented, or by the burn¬ 

ing, tearing or otherwise destroying :h- same hv the testator 
or by some person in his presence and tv Ins direction with the intention of revoking 
the same ” 

This is sanctioned by the Hindu usage under which, however, a 
Will is revocable without any of the restrictions enacted in the 
Succession Act. All that is necessarv is intcnliot i/s> This was the law 
of England before (be Statute of Frauds was passed.< 6 * It is not 
necessarv that the Will itself -*hould be cancelled, torn up or destroyed. 
Nor, indeed, need the revocation he tormal or in writing/ 7 * * Hut 
though this is the law. its dangers are obvious, and as the Privy 
Council said: “Their Lordships are vtrv sensible of the danger of 
acting upon such evidence as is ordinarily produced in the Courts ip. 
Tndia in order to establish smh a revocation, and they desire to sav 
nothing which mav induce those Courts to applv the law in such cases 
otherwise than with extreme caution.” 00 This passage occurs in a 
judgment in which their Lordships had to consider the oral revocation 
of a written Will which, though ordered to be. was. in fact, never 
destroyed. Tt was, however, supported l»v his subsequent conduct. 
The same view was taken in another case in which one Venkata Rao 
had during his illness made a Will, disposing of his property to his 
wife, his daughter, and her son in succession. On recovering from his 
illness he executed a power of attorney appointing a pleader to obtain 
the Will out of the Registry and to restore it to him. Owing to some 
blunder this was not done, for the testator had cancelled sonic grants 
recited in it. For 20 years after his death no one claimed under it, 
the effect of which all was held to justify the finding that the Will had 
been revoked/ 0 * 

2224. Revocation of Will.—The power of revocation of a Will is a 
necessary incident of a Will and inherent in the maker who may make 
and unmake it as he chooses till the hour of his death/ 10 * Persons may 
agree to make mutual Wills which remain revocable during their joint 
lives by either with notice to the other. Hut where the joint Will is 
a disposition by each testator of his own property, without any arrange¬ 
ment between the two, the Will is revocable at the will of either and 
cannot he proved till the death of the survivor/"* 


(3) Subba v. Doraisami, 30 M. 360 

(4) Marriage docs not revoke the Will 
of a Hindu.—S. 57, Succession Act 
(XXXIX of 1025). 

(.5) Vertab Narain v. Sttbhao 3 C 626 
(648) P. C. 

(6) lb, p. 643- 

(7) V enkayyamma v. Venkata Rama- 

nayamma, 35 M. 678 (685) P. C. 


(8) Pertab Narain v Subhao, 3 C. 626 

(643) P. C. „ , 

(9) Venkayyamma v. Venkata Rania- 
navyamma, 25 M. 678 (685) P. C. 

(10) S 40. Succession Act; Rambho/an 
v. Gircharan, 27 A. 14; Basant v. Muna. 

(11) Minakshi v. Visvanatha, 20 M. L. 
J. 339, 5 I- C. 794- 
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2225. V. Will, whether single nr joint, if revocable. No formal 
words arc ncccsary to constitute revocation. As Lord Denman, C. J., 
said: “Some doubt has been entertained whether am declaration could 
be sufficient without the word ‘ revoke," but upon full consideration, we 
think it impossible so to limit the testator’s power of revocation, and 
that am equivalent words or words and expressions would he sufficient 
for that purpose Hut further, we are now required to consider whether, 
without any language at all. a testator nun revoke a Will 1>\ the conduct he 
exhibits. And this appears to be tantamount to an enquiry whether 
conduct turn give a positive declaration of intent. If it can, there can 
be no more necessity for words than for the use of a particular expres¬ 
sion. Xmv. nothing is easier than to imagine such gestures and pro¬ 
ceedings connected with the Will, as must full} convince every rational 
mind that the testator intended to revoke bis Will, and thought he 
had done so In the means he took for that purpose. But if he who has 
power to revoke by declaring a present resolution then to do so, does 
in fact make that resolution manifest, it seems clear that the act of 
revocation is complete in even essential 

2226. It is thus clear that all that is necessary to effect revocation 
is the animo revneandi and that revocation tnav be express or implied by 
words, acts or conduct leading to an irresistible conclusion that the 
testator had cancelled his Will. Hut though this is the rule, its logical 
possibility must not be confused with its reasonable application. The 
Court will, indeed, demand a very clear, cogent and consistent proof 
of an oral revocation of a written Will and such evidence must neces 
sarily be most precise as to time and place. 

2227. A Will may contain its own terms of revocation. Such was 
the Will of a testator who had stated in the preamble to it that it 
was executed for that year only. He died without doing anything 
afterwards to indicate his intention to keep it as a testamentary instru¬ 
ment, and it was held that the Will had no force whatever and that 
the testator must be presumed to have died intestate 

2228. Effect of Marriage and Birth or Adoption of Son.—Under 

CUuae (3) ® ot the Succession \ct, marriage operates as 

revocation of the Will, but it is expressly provided 
in S. 57 of the Act that marriage has not that effect on a Will or a 
Codicil of a Hindu. Consequently, neither marriage nor the birth or 
adoption of a son* 141 has the effect of revocation, though, as already 
remarked, the son may defeat a devise by his own claim by 
survivorship. 


(12) Reed. \ Harris, K A & K n, tiled 
and followed in Chelikini v. slf'l'a, ,«j M 
207 (200, 210), affirmed 0 . A Vcnkay- 
xumma v Venkata Ramanavxamma, 25 
M. f.78. 

(13) Gnanambal v. Ammahi, 5 M L. J 
f» 4 - 


( 14) Rodt v Venktiiaswamy, ,)q M, ,560 
(373); Subba Redi \ Doraisaini, ,50 M. 
3<jy (37l); llarendra Wath \. Slubo, .1 I. 
( . (C) 37(); l "iitayak \ Gorindrao, ft B 
H C. R. (A. C) >z\ ; Stub Sabilri v 
Collector, 29 A. 82 (85). 
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2229. Tn England a presumption of revocation arises from th? 

tion-discovery of the Will, last shown to he in possession of the 
testator/'* 1 Hut no such presumption arises in this country. (,6) Even 
in England it raises only a presumption more < less varying in strength 
with the circumstances of each case \s T.ord Campbell, C. J., said: 
"Certainly the fact of the Will being 1 .*st Maced to the possession of 
the testator and not being found is not coin iusive that he cancelled it. 
Tf, for instance, it could be shown that th< heir at-law had access to 
the place where the testator had deposited th; Will, and grounds could 
he shown for a suspicion that he had destroyed it, ,t would he a case 
to consider/' 71 And there is no presumption at all. unless there is 
evidence to satisfy the Court that the Will was not in existence at 
the time of the testator’s death Tin* presumption owes its existence 
to the habits of the people who presetve with care all their deeds and 
Wills Hut the same presumption cannot extend to people who are 
permitted to make an oral Wdl. and whose muniments of title aie 
not preserved with the same degree of care. As observed by the 
Privy Council in a case decided in 1X38: " Now the rule of the law of 

evidence on this subject, as established by a course of decisions in the 
Ecclesiastical Courts, is this: That, if a Will, traced to the possession 
of the deceased and last seen there, is not forthcoming on his death, 
it is presumed to have been destroyed by himself, and that presump¬ 
tion must have effect, unless there is sufficient evidence to repel it. 
Tt is a presumption founded on good sense: for it is highly reasonable 
to suppose that an instrument of so much importance would he care¬ 
fully' preserved by a person of ordinary caution in some place of 
safety and would not be either lost >>r stolen; and if. on the death of 
the maker, it is not found in his usual repositories or elsewhere where 
he resides, it is in a high degree probable that the deceased himself had 
probably destroyed it. Hut this presumption, like all others, yields to 
circumstances which raise a higher degree if probability to the con¬ 
trary. The onus of proof of such circumstances is undoubtedly or. the 
party propounding the Will ” ,,,n 

2230. The Calcutta Couit followed this mle in a case, in which 
they held that the Court may presume revocation of a Will last traced 
to the testator and shown t<> he non-existent at his death. Such a 
presumption is, however, a presumption of fact, which the Court may 
make under S 114 of the Evidence Act. Hut regard must he had to 
other circumstances. \s the Court remarked. "The presumption, 
subject to these qualification*, tn.iy no doubt be applied in this country, 
with due regain to the special conditions prevalent here, where deeds 
.are not kept and preserved with the same care and where their preserva¬ 
tion is more difficult. \ud there is another presumption, which, having 
regard to the habits of the people of thi> country, and especially to those 


, (i5) Fimh v. Finch, 1 1\ & I). 37 (per 
Sir J. P. Wilde): “It is Ihc non-exis¬ 
tence of the paper at the lime of death 
which leads up to the legal presumption 
of revocation”; ll'ehh \. Phillips, 1 Woo. 
P. C\ a»; Brown v. Brown, 8 E ft B 
876: Sugdi’n \. T.ord St Leonard*. I. R. 
I P D. 154. 


(ifi) t Indam horn \ S'wantinathan. 13 
W. I. J [35; llanwata \. Padatn, figoo) 
P. \\ R. rho: Shtb Sabtfri \. Collector, 
20 A 82 (80), .Inwar llossain v Secre¬ 
tary of State. 31 C. 885. 

(17) Brown v. Brown, 8 F. and B 876 
(lk) II’rich \ Phillips. 1 Woo P. C. 
.■09. 
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of a wandering Fakir, may well arise, namely that, when a document like 
this is not forthcoming, after the testator’s death, it has been 
mislaid.” (,Q) 

231 . ( 1 ) A Will or any part thereof is void if it is brought 

about by coercion, fraud, undue influence, 

i w en voi . misrepresentation or by such importunity as 
deprives the maker of his free Will. 

(2) And if the maker of a Will is induced by the same 
means to alter or revoke his Will, or is prevented from altering 
it, the alteration or revocation shall be void, or the intended 
alteration shall take effect. 

Explanation. —The importunity, undue influence and mis¬ 
representation under this section must be such as amounts to 
fraud or force, destroying the free agency of the testator. 

Illustrations 

(a) A threatens to shoot B, or to hum his house, or to cause him to he arrested 
on a false charge unless he makes a bequest in favour of C. B, in consequence, makes 
a bequest in fa\our of C The bequest is void as induced by coercion 

(ft) A falsely informs B that his son is dead and thereby induces B to bequeath 
his estate to A. The bequest is void. 

(<■) A, being m so feeble a state of mind as to be unable to resist importunity, 
is pressed by B to make a Will of a certain property nn^ely to purchase peace ami 
in submission to B. The Will is void 

(d) A wishes to revoke his Will made'in favour of B B threatens to kill A 
if he revoked it The Will is void. 

(e) A makes a V\ ill in favour of B on his death-bed. He is induced by 
importunities of C to alter it in fa\our of C The alteration is void. 

(/) A is induced by the adulation and flattery of B to make a bequest in his 
favour. The bequest is not rendered invalid by reason of B’s adulation and 
flattery 

Synopsis. 

(1) Void Wills (2231). (3) Force or Fraud Renders 

(2) Free Will of Testator Will Void (2233). 

Essential (2232). (4) Undue Influence (2234- 

2238). 

2231. Analogous Law.—This section is adapted from S. 61 of the 
Succession Act which is extended by the Hindu Wills Act to Hindus 
subject to that Act. But even apart from that Act, the section enun¬ 
ciates a general principle which is equally applicable to cases not subject 
to that Act. (20 > 

(19) Anwar Hossain v. Secretary of (20) Bali v. Ilusani, (1894) P. R. 55; 
State, 31 C. 885 (892). Khashalal v. Administrator-General. 5 C. 

W 7 . N. 505. 
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2232. Free Will.—To lie operative, the Will must emanate from 
the free will of the maker. This does not mean that the making- of a 
Will must originate with the testator^’); nor is it required that proof 
should be given of the commencement of such a transaction, provided 
it be proved that the testator completely understood, adopted and sanc¬ 
tioned the disposition proposed to him, and that the instrument, if made, 
itself embodied such disposition/- 82 ) If a part of a Will has been 
obtained by fraud or any of the other means above enumerated, it is 
to that extent invalid, unless it alters the sense of the remainder, so 
that there is a question whether there is a valid Will at all/ 2 *) 

2233. Force and fraud are sufficient to vitiate all transactions. As 
such, they vitiate a Will. But apart from these, a Will may be vitiated 
if it is caused by the exercise of undue influence. As Eyre, C. B., said: 

" There is another ground which, though not so distinct as that of 
actual force, nor so easy to be proved, yet, if it should be made out, 
would certainly destroy the Will; that is, if a dominion was acquired 
by any person over a mind of sufficient sanity to general purposes, and 
of sufficient soundness and discretion to regulate his affairs in general; 
yet if such a dominion or influence were acquired over him as to prevent 
the exercise of such discretion, it would be equally inconsistent with 
the idea of a disposing mind.”< 2 -*) To which Williams adds in his work 
on Executors: “ But the influence to vitiate an act must amount to 
force and coercion, destroying free agency; it must not be the influence 
of affection and attachment; it must not be the mere desire of gratify¬ 
ing the wishes of another, for that would be a very strong ground in 
support of a testamentary act; further, there must be proof that the 
act was dictated by this coercion; by importunity which could not be 
resisted; that it was done merely for the sake of peace; so that the 
motive was tantamount to force and fear/**) 

2234. The same view was taken by Lord Cranworth in delivering 
the judgment of the House of Lords, in the course of which he said: 

" Tn a popular sense, we often speak of a person exercising undue 
influence over another, when the influence certainly is not of a nature 
which would invalidate a Will. A young man is often led into dissipa 
tion by following the example of a companion of riper years, to whom 
he looks up, and who leads him to consider habits of dissipation as 
venial, and perhaps even creditable; the companion is then correctly 
said to exercise an undue influence. But if, in these circumstances, the 
young man, influenced by his regard for the person who has thus led 
him astray, were to make a Will and leave to him everything he posses¬ 
sed, such a Will certainly could not be impeached on the ground of 
undue influence. Nor would the case be altered merely because the 
companion had urged, or even importuned, the young man to dispose 
of his property; provided only that, in making such a will, the young 


(21) Constable v. Tufnell, 3 Knapp 122, 
Hyde 250. 

(22) Constable v Tufnell, 3 Knapp 12 2. 

(23) Rhodes v. Rhodes, L. R. 7 App. 
Cas. 192. 

(24) Mountain v. Bennett, 1 Cox 355. 

(25) Williams on Executors (9th Ed.), 


40, citing Williams v. Conde, 1 llaqq 581: 
Constable v Tufnell, 4 Ilagg 485: S'eflon 
v. Ilopieood, 1 Fosi & F 57^1 8 Lavett v. 
Lovett, 1 Post & F. 4 *i ; /fall v Hall, L. 
R. I P. & D. 481; enacted as S 48, Suc¬ 
cession Act, and followed in faincshivari 
v. Ugneshwari , 11 C. W. N. EsH 


n C.-70 
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man was really carrying 1 into effect his own intention, formed without 
either coercion or fraud. T must further remark that all the difficulties 
of defining the point at which influence exerted over the mind of a 
testator becomes so pressing as to be properly described as coercion, 
are greatly enhanced when the question is one between husband and 
wife. The relation constituted by marriage is of a nature which makes 
it as difficult to inquire, as it would he impolitic to permit inquiry, into 
all which may have passed in the intimate union of affections and inter¬ 
ests which it is the paramount purpose of that connection to cherish. 

2235. “ Tn order, therefore, to have something to guide us in our in¬ 
quiries on this very difficult subject, T am prepared to say that influence, in 
order to be ‘ undue ’ within the meaning of any rule of law which would 
make it sufficient to vitiate a Will, must be an influence exercised by 
coercion or by fraud. In the interpretation, indeed, of these words, some 
latitude must be allowed. In order to come to the conclusion that a 
Will has been obtained by coercion, it is not necessary to establish that 
actual violence has been used, or even threatened. The conduct of a 
person in vigorous health towards one f.eeble in body, even though not 
unsound in mind, may be such as to excite terror and make him execute 
as his Will an instrument which, if he had been free from such influence, 
he would not have executed. Imaginary terrors may have been created 
sufficient to deprive him of free agency; a WiM thus'made may possibly 
be described as obtained by coercion. So, ts to fraud, if a wife, hv 
falsehood, raises prejudices in the mind of her husband against those 
who would be the natural object of his bounty, and, by contrivance, 
keeps him from intercourse with his relatives, to the end that these 
impressions, which, she knows, he had thus formed to their disadvantage, 
may never be removed; such contrivance may, perhaps, be equivalent 
to positive fraud, and may render invalid any Will executed under false 
impressions thus kept alive, ft is, how ever,'extremely difficult to state 
in the abstract what acts will constitute undue influence in questions 
of this nature. It is sufficient to sav. that, allowing a fair latitude of 
construction, they must range themselves under one or other of these 
heads -coercion or fraud.’’ (,) 

2236. The undue influence vitiating a Will must be an influence 
exercised in relation to the Will itself, not an influence in relation to 
other matters or transactions. Hut, as pointed out by Lord Cramvorth 
in the case last cited, this principle must not be carried too far. “ Where 
a jury sees that, at and near the time when the Will sought to be 
impeached was executed, the alleged testator was, in another important 
transaction, so under the influence of the person benefited by the Will 
that, as to them, he was not a free agent, but was acting under a con¬ 
trol, the circumstances may be such as fairly to warrant the conclusion, 
even in the absence of evidence bearing direct on the execution of the 
Will, that, in regard to that also, the same undue influence was exer- 
cised ”<*> So, in another case Sir J. Wilde (afterwards Lord Penzance) 
directed the jury in these words: “To make a good Will, a man must 


(l) Boyse v. Rossborouyh, fa H. J„ C. 


f-si Boxsc v, Rossborouyh, 6 H. I.. C. 


I (6), followed in Say ad Muhammad v. 
Batteh Muhammad, 22 C. .*24 (336, 337) 
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be a free agent. All influences are not unlawful. . . . Rut pressure, of 
whatever character, whether acting on the fears or the hopes, if so 
exerted as to empower the volition without convincing the judgment, 
is a species of restraint under which no valid Will can be made. The 
importunity or threats, such as the testator had assented and yielded 
to for the sake of peace and quiet, or of escaping from distress of 
mind or social discomfort—these, if carried to a degree in which the 
free play of the testator’s judgment, discretion, or wishes is overborne, 
will constitute ‘undue influence,’ though no force is either used or 
threatened. In a word, a testator may be led but not driven, and his 
Will must be the offspring of his own volition and not the record of 
some one else.” (3) 4 5 

2237. It will be thus seen that the term “ undue influence,” as 
used in relation to Wills, has a more limited meaning than it bears as 
operating on contracts and gifts. These latter are set aside if it can 
be shown that, by reason of a relationship, one was in a position to 
dominate the Will of the other. Rut in the case of a Will, relation is 
no evidence of coercion or dominion exercised over the testator against 
his Will, or of coercion so strong that it could not be resisted/*! 

2238. The question of undue influence must not be mixed up with 
that of incapacity, since incapacity is one thing and undue influence 
another/®! though the proof of one is not irrelevant to the proof of 
another/ 6 ! for the exercise of undue influence is greatly facilitated by 
feeble health, produced by disease, distress or age/?> 


232 . (1) The burden of proving a Will lies upon the per¬ 

son who propounds it, and not upon the 

Burden of proof. pers()n who j nlpeac he S it. 

(2) Such proof must comprise not only proof of due exe¬ 
cution, but also that the executant was of a sound disposing 
mind, though if nothing appears to the contrary, this may be 
presumed. 


Explanation .—A person is said to possess a disposing mind 
if he possesses sufficient understanding and reason to be able 
to form an intelligent judgment as to the disposal of his pro¬ 
perty. 

Synopsis. 


(1) Burden of Proving Will 

on Person Propounding 
(2239-2240). 

(2) Disposing State of Mind of 

Testator (2241-2243). 


(3) Proof of Sound Disposing 

State of Mind (2244- 
2249). 

(4) Effect of Pressure (2250). 


(3) Hall v. Hall, L. R. i P. & D. 4«i- 

(4) Parfitt v. Lawless, L. R. 2 P. & D. 
462. 

(5) Say ad Muhammad v. Fatteh 

Muhammad, 22 C. 324 (336) P. C, 


(6) Levett v Levett. 1 F. & F. 581. 

(7) IVoomesh Chunder v. Rashmohim, 
21 C. 279; Bur Singh v. Uttam Singh, 38 
C. 355 P. C. 
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2239. Analogous Law.—Roth the clauses of this section are supported 
by the decisions of the Frivy Council.*'*) Tf a party writes or prepares a 
Will under which he takes a benefit, or if any other circumstances exist 
which excite the suspicion of the Court, and whatever their nature 
may be, it is for those who propound the Will to remove such suspicion, 
and to prove affirmatively that the testator knew and approved of the 
contents of the Will, and it is only where this is done that the onus 
is thrown upon those who oppose the Will to prove fraud, or undue 
influence, or whatever they rely on to displace the case for proving the 
Will.* 15 ) 

2240. Ordinarily, proof of due execution will be sufficient if only 
execution is proved, it being presumed that the testator was competent. 
Rut where his competency is challenged, it must be proved as a part of 
“ due execution,” that is to say, he who proves execution by a person 
must also affirmatively establish his competency to the extent that he 
possessed, at the time, a sound disposing mind.*' 6 ) Rut when once it 
is proved that the Will was executed with due solemnization by a per¬ 
son of competent understanding, apparently as a free agent, the burden 
of proving that it was executed under undue influence would rest on 
the party who alleged it. That burden would not be discharged merely 
by showing that the beneficiary under the Will had the power undue 
to overbear the Will of the testator. It must be shown that in the 
particular case the power was exercised, and that it was by means of 
the exercise of that power that the Will was obtained.* 1 ?) 

2241. Disposing Mind.—The testator must be known to possess a 
disposing mind, that is to say, a mind sufficiently sound to understand 
the nature of the act.*' 8 ) A man may be a monomaniac,* 10 ) but it does 
not incapacitate him from making a'Will. Even a lunatic may make 
a Will in his lucid intervals, the only difference being that, upon proof 
of general insanity, it will be on those ielying upon the Will to prove 
its execution during a lucid interval.* 20 ) 

2242. The amount of intelligence which constitutes a disposing 
mind was thus defined by Warren, J.: “ A man is competent to make 
his Will if he has sufficient memory and intelligence to be able to 
comprehend the nature of his property, to remember and understand 
the claims of relations and friends, and to have a judgment of his own 
in disposing of his property. ... If a man possesses this amount of 
memory and intelligence, he is a competent testator; if he is not able 
to perform the mental acts mentioned, then he is not a competent 

(14) (1. O)— Sukh Pci v. Kcdarnalh, (17) Craig v. Lamorcnse, (1920) (A. 
23 A. 405 P. C.; Bindeshri Prasad v. C 493). 

Balakha, 24 C. W. N. (.74, 61 I. C. 431 (18) Woomesh Chunder v. Rashmohini. 

P „V‘ , N w , 21 C - 279: ^ ur Singh v. Vltarn Singh, 38 

*!■ (2).—ShHiimugaroya v. Mamkka, t. 355 (366, 367) P. C.; Saradindunath v. 
32 M. 400 P. C. Sudhirchandra, 50 C. 100; Purandar v. 

O5) Lachho v. Gof>i, 23 A. 472 Tulsa, 9 C P. L. R. 139; Anandi v. Uar- 

(16) Woomesh Chunder v. Rashmohini \al, 15 C. P. L. R. 1 (2). 

21 C. 279; Rash Mohini v Umesh Chan- (19) Vanks v Goodfciloiv. L. R. 5 Q. 
der, 25 C. 824 P. C.; Bur Singh y, Utlam B. 549. 

Singh, 38 C. 335 P. C, (20) Cartwright v. Cartwright, 1 Phil* 

Hm. 100, 
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testator.”* 2 -*) “ It is not sufficient, in order to make a Will, that a man 
should be able to maintain an ordinary conversation and to answer 
familiar and easy questions, tie must have more ‘ mind' than suffices 
for that. lie must have what the old lawyers i ailed ‘ a disposing mind.’ 
lie must be able to dispose of his property with understanding and 
reason. This does not mean that he should make what other people 
may think a sensible Will, or a reasonable Will, or a kind Wdl. . . . But 
he must be able to understand his position, he must be able to appre¬ 
ciate his property and to form a judgment with icspeet to the parties 
whom he chose to benefit by it after death; and if he has capacity for 
that, it suffices.”* 2 *) 

2243. The term “ disposing mind,” is thus defined b\ the Privy 
Council: “In order to constitute a sound disposing mind, a testator 
must not only be able to understand that he is, bv his Will, giving the 
whole of his property to one object of his regard, but that he must also 
have capacity to comprehend the extent of his property and the nature 
of the claims of others whom, by his Will, he is excluding from all 
participation in his property. . . . The question is not whether Mr. Baker 
knew when he was giving all his property to his wife and excluding 
all his other relations from any share in it, but whether he was at the 
time capable of recollecting who those relations were, of understand¬ 
ing their respective claims upon his regard and bounty, and of deli¬ 
berately forming an intelligent purpose of excluding them from any 
share of his property.”* 1 ) 

2244. Proof of Will.—Two things are essential to the proof of a 
Will: (t) That the executant had a disposing mind, and (it) that he 
had executed it. Mere proof of execution is not sufficient, but if added 
to execution there is the proof of the executant’s disposing mind, then 
the requirements of law are satisfied, it is then on him who challenges 
its execution to disprove it. It is of the utmost necessity that the 
Will should be proved by the evidence of the attesting witnesses; if 
they are not procurable, their absence must be explained satisfac¬ 
torily.* 2 ) Law does not require that the attesting witnesses should 
know anything more than that the executant had signed the Will or 
acknowledged its execution by hint.**) But this is the minimum, though 
not the only requirement of law; since it is for the attesting witnesses 
to satisfy themselves that the testator then possessed a ‘ sound dispos¬ 
ing mind,’ was free to act and was so acting without undue influence, 
fraud, coercion or the importunity of any of those surrounding him. 
Moreover, if the testator be a pardanashin, this necessity becomes 
doubly great, for, in that case, law throws round her a special cloak 
of protection. It demands that the burden of proof shall, in such a 
case, rest, not with those who attack, but with those who found upon 
the deed, and the proof must go so far as to show affirmatively and 
conclusively that the deed was not only executed by, but was explained 


(24) Longford v. Pardon, Ir. R. Ch. 

75 (77)- T . c ,, 

(25) Per Creswcll, J, in befton v. 
Hopwood, 1 F. & F. 579! Parker v. Id- 
gate, 8 P. D. 171; Saradindunath v 
Sndhtrchandra, 50 C. 100. 


(1) Bacry v. Hutlin, 2 Moo P. C 480; 
12 E. R. 1089; Ilaraood \. Baker, 3 
Moo. P. C. 282 (290); Gopessnr (In re), 
16 C. W. N 265 (269) 

(2) Ss 68, 69, Ev. Act 

(3) S. 63 (c), Succession Act. 
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to and was really understood by the grantor. In such cases it must 
also, of course, be established that the Will was not signed under duress, 
but arose from the free and independent Will of the grantor/ 4 5 * 

2245 . Law docs not require that the attesting witnesses should 
possess any special qualifications. But what it does expect is that they 
must be honest, truthful and independent men. The fact that the Will 
is attested by the testator’s servants and dependants is, of course, 
no ground for holding it invalid, though that fact becomes material 
when there is a reasonable suspicion that the Will is not the voluntary 
act of the testator and has been procured by the undue influence of 
members of his household/s) 


2246. 'Their Lordships had to consider such a case decided upon the 
following facts: One Sir Tharia Topan was a native of Zanzibar and 
owner of a large mercantile business carried on in that island. He was 
a Khoja, and, as such, observed Hindu customs as regards his property. 
He was the father of 8 living children, 3 of whom were born of a pre¬ 
vious marriage and 5 were of his living wife Janbai. He died in 1891 
after executing a Will and five Codicils, of which his widow applied for 
probate. His eldest son Musa contested the application, alleging that 
the third and fourth Codicils were obtained by the undue influence or 
coercion of Janbai, and that the fifth Codicil, if signed at all, was signed 
when he was unconscious. The plea of undue influence was supported 
on the ground that in 1889, when they were executed, the testator was 
very infirm in health and almost blind, dependent upon Janbai who was 
a woman of superior abilities and great force of character, that she 
had acquired constantly increasing dominion over the testator’s mind, 
and that she used it to obtain from him a constantly increasing amount 
of benefit for herself, which it is extremely improbable that he would 
have given her of his own accord. The third Codicil empowered his 
executors to leave out all property which Janbai called her own, and 
the fourth Codicil conferred increased benefit upon her. The former 
Codicil was prepared by a solicitor of the first rank in Bombay. The 
evidence showed that the wife was importunate and that the husband 
made the third and fourth Codicils to satisfy her. The Court, however, 
held these facts insufficient to establish undue influence amounting to 
coercion. But their Lordships condemned the fifth Codicil, holding the 
executant not sufficiently conscious to understand the effect of the 
valuable bequests he was making to Janbai and her minor son aged 6/ 6 > 

2247. Though the Will be in writing, and even registered, the Courts 
lequire it to be proved with the same degree of precision as a nuncu- 
pative Will. In an ordinary case “ proof of the testator’s signature 

t 1S nc . e ,^ c ^• but in case of doubt or dispute, justice requires 
that the best evidence procurable of that signature should be furnished, 
and an attempt to support the signature by anything that falls short 
of this standard, is a matter which, though it may not be fatal, is a 
serious defect. ^ The fact that the deceased had previously expressed 


(4) 1 Lour's Law of Transfer, (5th 
Ed.), S316. 

(5) Choi Narain v. Raton, 22 C. 510 

(S 3 2 ) P- C. 


(6) Sala Mahomed v. Janbai, 22 B. 17 
( 37 , 38) P. r. 

( 7 ) Ram Gopalv.Apina Kumuar, 44 A. 
495 (500; P. C. 
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a desire to make a Will, or made previous Wills, is admissible to prove 
not only the animus tcstandiW but also the genuineness of the Will to 
be proved. (y) It is sufficient for the proof of the Will that the attesting 
witnesses prove that the executant had affix d his signature in their 
presence and that he was then in a ‘.sound disposing trend.’ Hut, as 
their Lordships observed: “A Will is one if the most solemn docu¬ 
ments known to the law. P»y it a dead man entrusts to the living the 
carrying out of his wishes, and as it is impossible that he can be called, 
either to deny his signature or to explain the circumsi anccs in which 
it was attached, it is essential that trustworthy and effective evidence 
should be given to establish compliance with the necessary forms of 
the law.<'°> 

2248. What is, then, the degree of consciousness and intelligence 
that is sufficient to uphold the Will of a dying man? “To constitute 
a good testamentary disposition, the testator must retain a degree of 
undei standing to compiehend what he is doing—to have a volition or 
power of choice: so that what lie does, must really be his own doing 
and not the doing of anybody else. 

“The faculties in those two great division.-, of the understanding 
and the Will must still exist. They have declined from their 
former comprehensiveness and vigour, they may be, and often are, oil 
such occasions, weak and actually on the point of being extinguished; 
still though they may be, as it were, dickering in the socket, yet, if 
they suffice to show the genuine and last behests of a rational creature, 
and a free agent, that is a good Will in point of law. Wills are loo 
frequently made by the sick and thing; the degree ol understanding, 
therefore, which the law requires, is such as may reasonably be 
expected from persons in that condition. It is not enough that the 
testator is able to answer familiar and usual questions. That 
has always been laid down. He must be able to exercise a competent 
understanding as to the general nature of the property, as to the 
state of his family, and as to the general condition and claims of the 
objects of his bounty, as to the nature of the instrument which he 
executes, and as to ihe general nature and general objects and the 
provisions which it contains, if he can do that, though he may be 
very feeble and debilitated in understanding, and be at the point of 
death, it is enough.” ( ‘ l ) 

2249. These observations were applied to the Will of a person, 
executed during his last illness, whieh the Court held had not been 
executed in a state of mind where he could deliberate upon its nature 
and character.* 1 -’) Hut in .mother case the Piivy Council upheld the 
Will of a moribund testator, against whom all that was proved was 
that he was generally intemperate and at the time seriously ill, and as 
to the charge of undue influence, all that was shown was that there 
w r as motive and opportunity for its exercise which, in their Lordships’ 


(N) “The intention of making a Will." (il) .S.vin/rii \. Srei njeii. i I' & h 5S4, 

(9) I’alilmr v. Palchur, (1922) P. C. followed in ll’oomcsh ( hundcr \ Rash- 

315. molnin, _m C, 279 (-'93. -94-) . . 

(10) Ram Copal v. /Ipitta Kumvar, 44 (12) ll'oomcsh thunder x Raslimohini, 

A. 495 (500) P. C. vt C. 279. 
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view, was a ground lor suspicion such as should justify the scrutiny, 
with special care, of the evidence of those who propound the Will. 
“ But in order to set it aside, there must be clear evidence that the 
undue influence was in fact exercised, or that the illness of the testator 
so affected his mental faculties as to make them unequal to the task 
of disposing of his property.”*' 3 ) Such evidence was lacking in the 
case, and the circumstances attending the making and execution of the 
Will were not reasonably consistent with it. 

2250. A Will is-not invalidated on the ground of its having been 
executed under pressure, unless the pressure was such as the testator 
could not resist/' 4 ) But in an ordinary case this must be proved by 
the party who pleads its invalidity upon that ground/'®) The fact 
that the Will is unjust to the testator’s wife and children does not 
rebut proof of execution/ 16 ) though it would invalidate it, if it is shown 
that his estrangement towards them had been brought about by 
misrepresentations concerning their attitude towards the testator/ 17 ) 


<>3) But Singh v. Uttam Singh, 38 C. N. 45, 80 I. C. 777, (1924) P. C. 28. 

355 P- C. (16) Monghi Bai v. Pragji, 30 C. W. N. 

(14) Janeshivara v. Ugneshwan, 11 L. 462, (1925) P. C. 198. 

N < if 4 -.- u , ,• ^ ... (* 7 ) Govindaswami v. Kannammal, 51 

(15) Mrtti /**o» v. Jamsetjee, 29 C. W. M. L. J. 747. 



CHAPTER XX 


Construction of Gifts and Wim.s. 

2251. Topical Introduction. —The first ami only object of cons¬ 
truction is to fathom the true intention of the executant. For thi. 
purpose the Court has to take its seat in the easy chair of the executant 
and think his thoughts—which is sometimes not an easy thing to do. 
All rules of construction have this one object in view, namely, how 
to hold communion with the dead and obtain his message of what he 
intended by his words and expressions, which baffle those who have 
to give effect to them. In England the rules of construction have 
become interwoven with the history of Real Property which, again, 
has followed the peculiar tenures which are the offspring of its poli¬ 
tical history. India is in this respect happy, because its land tenures 
have no history prior to the establishment of the British rule, when all 
land was technically held on sufferance, though, in reality, Indian 
rulers recognised that possession was nine points of the law, and suffered 
succeeding generations to hold and thrive upon their ancestral domains. 

2252. When the British assumed the Government of this country, 
they naturally found land held under grants and gifts which they, 
after inquiry, formally reaffirmed and ratified. In doing so they found 
the grants of previous rulers ambiguous, defective, incomplete or 
imperfect. It then became necessary to constiue them. The first ten¬ 
dency of the Courts was to construe them in the light of the volu¬ 
minous rules of interpretation which centuries of Judicial dicta had 
multiplied and developed. But it was soon perceived that Indian deeds 
could not be construed with the aid of these rules which had grown 
up side by side with a very special law of property and a very 
artificial system of conveyancing which follows the rules of construc¬ 
tion, in the light of which formal documents are ordinarily framed 
and interpreted. Expert conveyancing in India outside the Presidency 
towns is yet unknown and even in the Presidency towns, deeds and 
Wills of Hindus and Mahomcdans are drawn up upon forms modelled 
on English conveyancing, without adverting to the radical difference 
which the two systems present. 

2253. Apart from such deeds which must be banned as outlaws 
from the domain of this chapter, the vast majority of deeds and Wills 
are drawn up with bucolic simplicity, in which the barest outline 
of the executant’s intention is disclosed. These documents have to 
be construed by the Courts, which in this respect are Courts of 
conscience, being bound by no technical rules of construction. To 
them the few rules here set out must appeal as rules based upon no 
peculiarity of English Law, but rather rule.-, which are the outcome 
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of robust comnionsense which, in the language of law, passes as 
“ justice, equity and good conscience.” 

2254. In the construction of a man’s words law takes account 
of the varying degree of the human mind. If his dominant motive 
was to benelit a person as a centre of his affection, then it ignores 
his description of him. If his intention was to pass the benefit to a 
person who answers his description, then it ignores the fact that he 
is named cries:, the description tits him. Tf his gift is conditional, 
it is then a question whether the condition was a condition precedent 
to its validity. And since human language is at best an inadequate 
vehicle for expressing human thought,, and people take many things 
for granted, law cannot ignore this infirmity of the human mind. Tn 
this country it is a trite learning that people affect loose expressions 
in their ordinary intercourse, which they do not eschew in writing. 
The task of the construcr becomes difficult when he is confronted with 
a string of such expressions in a deed or Will penned by a penny-a-linei 
whose services have been (it nun be) requisitioned from the adjoining 
village, who formulated his draft, giving it the garb of a solemn scroll, 
adapting it, as far as he can, to his own notion of what he is accus¬ 
tomed to regard as embodying the instructions received from his 
employer, assisted (it may be) by the assembled quidnuncs, using terms 
and expressions which he has got by heart and \\hi> h he uses in caprice 
but which, as often .is not, would not have been more bewildering if 
he had used them with malignity’. 

2255. A doeiiment of this character, seldom lclleclcd oil, and 
often hurried through, can only be liberally construed, as has been so 
often emphasized in the decided cases. ISut the liberality of construc¬ 
tion, too, has its limits. And the sections humiliated in this chapter 
are intended to set out some of the leading rules which the (hunts 
have been driven to adopt for their own guidance. Some of these 
are self-evident and others self-explanatory, but all are such as the 
wisdom of the Judges have commended as calculated to lighten the 
labour of those upon whom rests the duty of understanding the true 
meaning of other men. 


233. Jn this chapter, unless there is anything repugnant 
Bed include. win. ! n suUjocl orcontext, ihe tern. “ Deed ” 
includes a Will. 


2256. Analogous Law.— In English Law the term “ Will ” is 
treated as distinct from a “Deed,” since the one operates on the 
executant’s death, while the other conveys an interest inter vivos. Hut 
the rules governing their construction arc mostly the same, and the 
following rules, therefore, apply equally to both. 


234. Deeds must be liberally construed so as to give 
effect to the grantor’s intention ascertain 
able, as far as possible, without the aid of 
any artificial rules of construction. 


Construction 
Indian deads. 
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Synopsis. 


(1) Construction of Indian 

Deeds (2257). 

(2) Technical Rules of Construc¬ 


tion to be Avoids (2258). 

(3) Ini-Aid Disposition of Pro¬ 
perty (2250-2261). 


2257. Analogous Law. —There are two modes -f construction 
favoured by Jaw. vir, ihe literal and ihe benignant construction. The 
English Law enacted in several sections of Chapter II of the Transfer of 
Property Act and of Chapter Vf of the Succession Ad. favours the first 
method of interpretation which is natural owing to the advanced stage of 
English conveyancing and its phraseology adapted to the rules of inter 
pretation which have become an iutegial part thereof, hut the same rule 
of literal construe' : nn cannot be extended to this country where the law 
of property is different and the art of conveyancing outside the Presidency 
towms practically unknown. 

2258. The only rule possible for this infoimal mode of expression 
is that laid down by the Privv Council who said: “ Deeds and contiacts of 
the people of India ought to be liberally construed. The form of expres¬ 
sion, the literal sense, is not to be so much regarded as the real meaning 
of the parties which the transaction discloses.”^* The Court must not 
lay undue emphasis upon what the deed is called and ignore what it is 
actually/- 1 * This rule their Lordships have repeated m other cases/ 3 * 
in one of which they emphatically called attention to the following 
passage in the judgment of Wilson, J.. which they approved. Tt is no 
new doctrine that rules established in English Courts for construing 
“ English documents are not as such applicable to transactions between 
natives of this country. Rules of construction are rules designed to 
assist in ascertaining intention and the applicability of many such rules 
depends upon the habits of thought and modes of expression prevalent 
amongst those to whose language they arc applied. English rule® of 
construction have grown up side by side with a very special law of 
property and a very artificial system of conveyancing and the success 
of those rules in giving effect to the real intention of those whose lan¬ 
guage the) are used to interpiet depends, not more upon their original 
fitness for that purpose than upon the fact that English documents of 
a formal kind are ordinarily framed with a knowledge of the very rules 
of construction which are afterwards applied to them. It is a very 
serious thing to use such rules in interpreting the instruments of Hindus, 
who view most transactions from a different point, think differently 
and speak differently from Englishmen and who have never heard ot 
the rules in question.” 14 * 


(1) Hunooman Prauid v Ml Ha- 
boocc, ft M. I. A 393 (411, 412); Nayak 
v. Secretary of State, 51 I. A. 3S7, ^ 
1 C . 770 , (19-24) P- C. _m 6. 

(2) Navak v. Secretary of State, 51 
b A. 357. 82 I. C. 779. (1924) P. t\ 216: 
Kondapalli v. Sudarsana, 48 M 614 P. 

(3) Sreemutty v. Sibclninder. ft M. I. 
A. 1; Gokuldas v. R ambit x, 11 1 A. 126: 
Tagore v. 'lagore, 9 B. L. R. 377 P. C. ; 
Rat Bishen v. Asmaida, 6 A. 560 P. C , 


Mathura Das v Naratn, ly A 39 P (A; 
I'asuinjt \ Chanda thbi, 37 A. 369 P. 
(' . Ramlal v. Kauai Lai, u C M13 P. 
C., lihatjabali v. Kalnliaran, 38 C 4(18 

P. t. 

(4) Ramlal v Kamitlal. 12 C ftft3 
(678) ciled with approval m lihat/abali 
\. Kalicharau, 38 C. 468 (474) P. C , 
affirming O. A 32 t 992; Skinner v 
Raunihal Singh, 3O A 105 P. C. 
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2259. So in the Tagore case ( s> it was said: “ Another general 

principle applicable to transfers by gifts (more literally applied in the 
law of England to Wills than to gifts inter vivos ) is that a benignant 
construction is to be used and that if the real meaning of the document 
can be reasonably ascertained from the language used, though that 
language be ungrammatical or untechnical or mistaken as to name 
or description or in any other manner incorrect, provided it sufficiently 
indicate what was meant, that meaning shall be enforced to that extent and in 
the form which the law allows. Accordingly, if the gift confers an 
estate upon a man, with words imperfectly describing the kind of inheritance, 
but showing that it was intended that he should have an estate of inheritance, 
the language would be read as conferring an estate inheritable as the law 
directs. If an estate were given to a man simply without express words 
of inheritance, it would, in the absence of a conflicting context, 
carry by Hindu Law (as under the present state of law it does by Will 
in England) an estate of inheritance. If there were added to such a 
gift an imperfect description of it as a gift of inheritance, not excluding 
the inheritance imposed by the law, an estate of inheritance would pass. 
If,‘again, the gift were in terms of an estate inheritable according to 
law, with superadded words restricting the power of transfer which 
the law annexes to that estate, the restriction would be rejected, as 
being repugnant, or, rather, as being an attempt to take away the power 
of transfer which the law attaches to the estate which the giver has 
sufficiently shown his intention to create, though hi: adds a qualification 
which the law does not recognize. If, on the other hand, the gift were 
to a man and his heirs, to be selected from a line other than that 
specified by law expressly excluding the legal course of inheritance, as 
for instance, if an estate were granted to a man and his eldest nephew, 
and the eldest nephew of such eldest nephew, and so forth for ever, to 
take as his heirs, to the exclusion of all other heirs, and without any of 
the persons so taking having the power to dispose of the estate during his life 
time, here, inasmuch as an inheritance so described is not legal, such a 
gift cannot take effect except in favour of such persons as could take 
under a gift to the extent to which the gift is consistent with the law. 
The first taker would in this case take for his life-time, because the 
giver had at least that intention. lie could not take more, because the 
language is inconsistent with his having any different inheritance from 
that which the gift attempts to confer and that estate of inheritance which 
it confers, is void.”* 5 6 * 

2260. Where the recitals are in conflict with the operative words, 
the latter prevail.* 7 * The question whether a writing operates as a 
gift or a Will, depends upon whether the interest conveyed is irrevocable 
or not, and upon what is the point of time from which the interest is 
intended to pass.* 8 ) In the case of repugnancy, the rule is that the 
earlier part in a deed and the later one in a Will prevails. Where the 
testator made two Wills, the fact that the later Will failed, would not 
create intestacy if the testator had cancelled the earlier Will on the 
assumption that his second Will was valid**) (§ 2350). 


(5) Tagore v. Tagore, 9 B. L. R. 377 
P. C. 

(6) lb., pp. 395. 396. 

(7) Hussain v. Chin Chong, 3 R. 83. 


(8) Sengamalam v. Logambal, 80 I. (". 
8, (19.25) M. 471. 

(9) Gobinda v. Ramcharan, 52 C. 748. 
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2261. An Oudh Taluqdar, in a settlement of his estate to take 
effect after his death, provided that after the deaths of himself, and 
the son and widow of his eldest son (to each of whom a life-interest 
was given), his second son Lachman, “ and hi, heirs and representatives 
shall succeed to the estate as provided by S. 22 of Act I of 1869.”< IO > 
Lachman died, bequeathing the estate absolutely to his second son 
Narain Singh, superseding his eldest son Rani Prakash, whose son dis¬ 
puted the validity of the Will, inter alia on the ground that the interest 
conveyed to Lachman was not absolute, being expressly limited “as 
provided by S. 22 of Act I of 1869.” That section, however, lays down 
special rules of succession, only applicable to intestate Taluqtlars and 
their grantees. It was held that the bequest to Lachman, his heirs and 
representatives conveyed to him an absolute and not merely a limited 
estate, and that the reference to S. 22 was a surplusage and could not 
limit what had already been given away by the preceding words of 
sufficient amplitude. In other words, as those words derogated from 
the grant already made, they were inoperative. 

235. (1) A grant or bequest prima 

Grant or boque.t facie conveys the entire interest of the grantor 
ent^ntweft anl ° r * unless it is limited expressly or by necessary 
implication. 


(2) But a gift or devise to a female relation suffices only 
to convey a limited estate though an absolute 
estate may be conveyed by apt words convey¬ 
ing the power of alienation. 


Gift or bequest to 
a female relation. 


Illustrations. 


(a) A. the proprietor of the estate B. bequeaths it to C with words: “I give B 
to C.” The quantum of interest bequeathed to C is that possessed by A at the 
moment of the grant.00 

(ft) A, the proprietor of the estate B, bequeaths it to l.is wife C with the words: 
“ I give B to C.” The quantum of interest bequeathed to C is prima facie only 
a life-estate terminable on C's death. 


Synopsis. 


(1) Gift to Female (2262). 

(2) Presumption of Limited 

Estate (2263-2266). 

(3) Gift to Wife or Widow 

(2267). 

(4) Gift to Daughter (2268- 

2269). 

(5) Gift to Coparceners (2270). 

(6) Gift to Several Donees 

(2271). 

(7) Donatio Mortis Causa 

(2272). 


(81 Rule Applicable to Madras 
(2273). 

(9) Devise to Females (2274- 
2275). 

(10) Bombay Cases (2276L 

(11) Calcutta Cases (2277). 

(12) Nature of Estate Where 

Donee is the Wife (2278). 

(13) Different Vicivs on the Sub¬ 

ject (2279-2283) 

(14) Bequest Without Words of 

Limitation (2284). 


(n) Tagore v. Tagore, 9 B. L. R. 377 
(395) P- C. 


(10) Lai Ram Singh v. Deputy Com¬ 
missioner, 45 A. 596 (603) P. C, 
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2262. Analogous Law. —Clause (1) of this section states a general 
rule of universal application, and one which underlies S. 8 of the 
Transfer of Property Act and S. 95 of the Succession Act, and is in 
accordance with the English rule, that every grant must he construed 
most strongly against the grantor as conveying all that he has not 
reserved by the words or necessary implication.PA The second clause 
of the section states an exception applicable only to cases where the 
donee or devisee is a Hindu female relation. Tt is based upon a deci¬ 
sion of the Privy Council in a case since followed in other cases.PA Tn 
that case one ITar Narain, a wealthy resident of Pehar, had filed a 
petition to the Court of the Collector of Patna in which, after reciting 
that he was entitled to and in possession of certain ancestral property, 
and that as his wife, son, brother and brother’s wife were all dead, 
mutation by names might be effected in favour of his son’s widow 
Dhankuar and her two daughters, except whom “ none other is, nor 
shall be, my heir and Malik. . . Furthermore, to the said Dhankuar 
too these very two daughters named above, together with theii 
children who, after their marriage, may be given in blessings to them 
by (lod Almighty, arc and shall be heir and Malik.” Har Narain died 
in 1838, leaving him surviving his daughter-in-law Dhankuar and her 
daughter’s son. In 1854 Dhankuar sold part of the lands mentioned 
in the mutation petition to one M for Rs. 41,000, of which Rs. 14,000 
were devoted to pay off a mortgage thereon. The (laughter’s son sued 
both Dhankuar and the mortgagee for cancellation of the sale as not 
supported by legal necessity. The High Court decreed the claim 
upon terms, against which both parties appealed to the Privy Councd. 
It was contended for Dhankuar and the mortgagee that the bequest 
vested in her an absolute title, but the other side contended that the 
petition intended to devise only the ordinary estate of a Hindu widow; 
and this view was upheld by Sir Robert Collier, who said: “In con 
struing the Will of a Hindu, it is not improper to take into considera 
tion what are known to be the ordinary notions and wishes of Hindus 
with respect to the devolution of property. It may be assumed that 
a Hindu generally desires that an estate, especially an ancestral estate, 
shall be retained in his family; and it may be assumed that a Hindu 
knows that, as a general rule at all events, women do not take absolute 
estates of inheritance which they are entitled to alienate. Having 
reference to these considerations, together with the whole of the 
Will, all the expressions of which must be taken together, without any 
one being insisted upon to the exclusion of others, their Lordships are 
of opinion that the two Courts in India, who both substantially agree 
upon this point, are right in construing the intention of the testator 
to have been that the widow of his son should not take an absolute 


(12) Damodar Das v. Dayabhai, 22 B 
*33 ( 841 ). 

(13) Shamsool lluda v. Shewakram, 
14 B L R 226 (2 31, 2 32) P. t: ; Rad ha 
Frasad v Rant Mani, 35 C 896 (902) P. 
C.; Bhaidas v. Gulab, 46 B. 153 (159) 
P. C.; Surajmani v. Rabi Nath, 30 A. 
84 P. C.; explained in Ramachandra v. 
Ramachandra, 45 Af. 320 (327, 328) P, 


C.; Sasiman v. Stub Narayan, 49 I. A. 
25, 66 I. C. 193 P. C.; Ashraji Singh v. 
Baidya Frasad, 26 Bom. L. R. 776 P. C.; 
Hitendra v. Rameshwar, (1928) P. C. 112 
(114): Nanda Gopal v. Pareshtnani, 17 C. 
b. J. 464, 6 I. C. 354; Motilal v. Advocate- 
General, 35 B. 275 (283) ; Amba Lai v. 
Reva, s Bom. L. R. 334 (339) ; Bridal v. 
Sura; Bikram, 9 A, L. J. 802 (806). 
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estate which she should have power to dispose of absolutely, but that 
she took an estate subject to her daughters succeeding her in that 
estate, whether succeeding her as heirs of h. self or succeeding hcr 
as heirs of the original testator is immaterial. It would appear that 
the testator used the word ‘heir’ as signifying the person who is to 
take immediately in succession to another.’ that he applies it to the 
Rani as the person who is to take in immedi ite su< cession to him, and 
to the tw'o daughters as the persons who arc immediately to succeed 
to the Rani; and their Lordships think that, vicwii g the Will as a 
whole, when he uses the expression ‘ except Ml. Ram 1 mankuar afore¬ 
said, none other is nor shall be my heir and Malik,' it maj be fairly 
construed as meaning that she shall take a life interest immediately 
succeeding him, without that interest being shared by her daughters 
or by any other person.'’* 14 ) 

2263. This case was followed by the Privy Council in another 
case in which the testator had bequeathed his estate to his daughter 
in a certain event. There w’erc no words of limitation or enlaigcmcnt. 
The Will was drawn up in English hv an English solicitor who attested 
it; but. nevertheless, the Privy Council mnstrued it to convey to the 
daughters no more than a woman’s estate in property 00 The same 
view’ was taken in another case in which the testator had bequeathed 
the estate to his daughtcr-in law simply with the words ” I execute 
a Will in favour of my daughter-in-law. . . . who will remain in pos¬ 
session and enjoyment of all the property aforesaid like myself,” words 
which w'crc held to convey no interest in the property beyond that of 
possession and occupation .* 1 ' 0 Rut it is submitted that this construc¬ 
tion does not give effect to the words “ misl mercy” “ as myself,” w’hich 
should have been held to convex at least a life-estate if not an absolute 
one, as held in Calcutta.* 1 ') It is true that she had been given the 
power to nominate any one whom she max think fit, as heir ‘‘so that 
the name of the family may continue." Rut these words are words of 
enlargement and do n<»t have the effect of limiting the estate already 
devised. In such crude productions the testator himself has no clear 
idea of what he is conveying. If the testator himself could be brought 
back to construe his deed, he would probably feel as puzzled as the 
Courts who have at times to evolve a meaning out of meaningless 
jargon. 


2264. 'Phe rule here enunciated, of course, applies only where the 
deed is ambiguous and is not sufficiently explicit as to the quantum of 
interest conveyed to a female donee, since it is now established that the 
words which are sufficient to convey an absolute estate in favour ol 
a male relation are insufficient to convey the same interest where the 
donee or devisee is a female. In some cases it was held that the rules are 
only applicable when the donee is the wife, being inapplicable where the 


(14) Shamshool I hula v. Shcicakram, (16) Brijlal \. Surat Bikram, 34 A. 
14 B. L. R. 226 (231, 232) P. C. 405 (4M) P. C- 

, (15) Rad ha Prasad v. Rani Maui, 35 07) Rat Narain \. K at y ay am, 27 C 

*-• H96 (902, 903) P. C. b49 (65^)- 
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donee is any other female relation, e.g., the mother, daughter or sister.** 8 ) 
So, in a case it was observed: “ We cannot hold that, when their Lordships 
of the Judicial Committee speak of a general rule in connection with 
Hindus’ knowledge that women do not take an absolute estate of in¬ 
heritance which they are able to alienate, they meant a rule of Hindu 
Law, since we know that the rule of Hindu T aw with regard to gifts 
to mothers and daughters is the reverse.”* 1 '’) But the Privy Council 
had formulated the rule in the case of a devise to the daughter-in- 
law, (20) and the reason assigned is a reason equally applicable to all 
female devisees, who by reason of their sex, are ordinarily precluded 
from taking an absolute estate. It has been so held in several cases.* 2 ’) 

2265. A gift to a female for maintenance prime, facie conveys only 
a limited estate.* 22 ) And it may be that a gift to the wife or widow 
is presumably a provision for life.* 23 ) And so in a case, in which the 
testator had bequeathed his estate to his two wives, declaring “ that 
they shall, after my death, be heirs of all the moveable and immoveable 
properties. . . . They shall have, in every way, full power and all 
proprietary rights over all the moveable and immoveable properties,” 
it was held that the intention of the deed was to convey to them as heirs 
in accordance with the ordinary rules of succession.* 2 *) But the use of 
the term “ Malik ” is now held to be sufficient to convey an absolute 
estate,* 25 ) and the tendency of modern decisions is to place a more 
liberal construction upon female bequests, the inclination of the Court 
being to regard the sex of the legatee as no ground for narrow con¬ 
struction. So, where the testator bequeathed certain property to his 
widow whom he described as its Malik, but provided that she would 
be entitled to sell it to a stranger if the testator’s heirs and co-sharers 
refused to purchase it for adequate consideration, the Court held the 
bequest to convey an absolute estate which was not qualified by a right 
of pre-emption being given to certain persons in case of sale.*') In 
another case, the father gifted his estate to his daughter and her descen¬ 
dants for ever, which was held to convey an absolute estate.* 2 ) 

2266. At any rate, these cases convey sufficient caution to an 
intending testator who desires to bequeath an absolute estate to his 


(18) Koonj Be chart v Preunhand, 5 
C. O84; Bhoba v Pcarilall, 24 C. 046 
(651, (>52); Raj Ni itn v Katyayani, 27 
C. 649 (652); A ltd Krishna v. Sanyast, 

32 C 1051; Radha Prasad v Ram Main, 

33 *-'■ 947 (9*>5) (Laughter lakes an ab¬ 
solute estate); Mahitn Chandra v. Ilara 
Kumari, 42 C. 561 (576). 

(19) Mahim Chandra v. Ilara Kumari, 
42 C. 561 (576). To the same effect 
Jagannalh v. Jaikishun, 1 Pat L. J. 16, 

34 I. C. 375; Daolat v. Nandlal, 9 C. P. 
L R. 95 (Presumption inapplicable to 
daughter). 

(20) Shamsool Huda v. Shcwakram, 
14 B. L. R. 226 P. C.; Radha Prasad v 
Rani Mani, 35 C. 896 P. C.; Brijlal v. 
Suraj Bikram, 34 A. 405 P. C. 


(21) Antiaji v. Chandrabai, 17 B. 503; 
Koonj Beehari v. Prcmchand, 5 (\ 684; 
Chauras v. Jagannalh, 50 I. (' (().) 287 

(22) Gnancndra v. Mohcndra, 42 I. t\ 
(C.) 884; Braja Kisora v. Kundana n 
M. 431 P- C. 

(23) Sambasiva v. Visvam, 30 M. 356 
(362). 

(24) Sasmian v. Sibnarain, 1 Pat. L. 
W. 375, 39 I- C. 755. 

(25) Sasiman v. Shib Narayan 49 I. A. 
25, 66 I. C. 193 P. C.; Sures Chandra v. 
Lalit Mohan, 20 C. W. N. 463 (465) ; 
Sudhamoni v. Surat Lai, 25 ('. W. N. 
527. 

(1) Sudhamoni v. Surat Lai, 25 C. 
W. N. 527. 

(2) Kanthammal v. Meenakshi, (1917) 
M. W. N. 867; 43 I. C. 15. 
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female relations. Fie must ex majnn cautulam use unequivocal expres¬ 
sions such as that the donee is given an absolute estate which she is 
free to possess as if she were a male. 

2267. Absolute Gift.-— But since there is no set form for conveying 
w . f an absolute title, the same sense may be conveyed 

u t to s e. otherwise, as it was held to be in the following 

cases. The husband executed a deed of gift in favour of his younger 
wife in the following terms: “You are my youngest wife and your two 
sons are minors; therefore for your charitable expenses l make a gift 
of the above taluq to you.” The gift was held to be absolute. (3) In 
another case, the wife was given the estate with the words that neither 
the donor nor his heirs should at any time have any claim to the pro¬ 
perty—which were held to constitute an out-and-out gift. (4) So was 
the devise to the wife whom the husband had appointed as his execu¬ 
trix and heir, providing that if a son be born to him, that son should 
be the owner of the residue, and if no son be born, then his wife should 

be the owner.(s) 


2268. The same rule seems to control the construction of a devise 

Gift to Dau hter to a daughter, though in some cases the presump- 

i o aug er. ti*»n is held—as previously observed, erroneous!).— 

to be inapplicable to a daughter or, in fact, any female donee except the 
widow/ 6 ) A gift of an acre of land to the daughter on account of pin- 
money was held to convey an absolute estate. 1 ?) Similarly, where 
property was given to a married daughter having male issue, the pre¬ 
sumption that the gift only conferred a life-estate upon the donee was 
held to be inapplicable. (R) 

2269. But in another case the father, the holder of an impartible 
Raj, made a gift of a village to his daughter on the occasion of her 
marriage, providing that the daughter should hold possession of it 
without the power of transfer, and that on her death it should descend 
to her children, but that if she died childless, the village should revert 
to the graptor. The (laugher having died childless, the grantor’s suc¬ 
cessor sued for resumption, and the Privy Council held that resumption 
was justified under the terms of the grant which conferred an absolute 
estate defeasible on the failure of issued 0 ) So, where the testator, after 
creating an endowment for religious worship in a pagoda, directed that 
the shebaitship should be held by his wife, and after his death by his 
son, and after his death “ by my daughter and her husband Nundoo Lai 
Bose and their male children successively,” the Privy Council held the 
word “ successively ” to control the whole gift to the daughter, her 
husband and the male children, and the intention was held to intend to 
give life-estates in the shebaitship to the sons of his (laughter in suc- 


(.0 Pabilrn \. Pamudar, 7 B. L. K. 
f> 97 . 

(4) Ram Narain v. Peary, 9 C. B30; 
Jolt Ram v. S'urasri, (1883) P K No 


( 5 ) Jairam v. Kessowjee, 4 Bom. I.. 
K - 555 - 

(ft) Ramasicami v. Pappayya, 1 ft M. 
466; Daolat v. Nandlal, 9 t*. P. I. R 95, 


H. C.—71 


contra in Radha Prasad v Rani Maui, 
35 t\ 896 P. C. 

(7) Musiliyadu v. Wamqadu, 15 .NT. L. 
J 49 - 2 - 

(8) Ramasxeami \ Papayya, lft M 
4 ftft 

(9) Sham Slikcndra \. Janki Knar, 
3 ft • 31* P- l '- 
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cession/ 10 * In another case, the testator, who had no male issue, be¬ 
queathed certain real property to his eldest daughter and her sons from 
generation to generation. The legatee, who had daughters, predeceased 
the testator who then also died, leaving a widow and other daughters 
surviving him. The daughters of the deceased legatee claimed the pro¬ 
perty as the lineal descendants of the testator, contending that although 
S. 109 of the Indian Succession Act did not apply to the case, it should 
be held to govern it by analogy, as affording a guide to justice, equity 
and good conscience. It was held that the English rule embodied in the 
Succession Act, providing that, on a gift to the testator’s child, the 
legacy did not lapse on the legatee dying before the testator leaving 
lineal descendants, could not he extended by analogy to Hindu Law, and 
that on the legatee predeceasing the testator, the gift failed al¬ 
together/ 11 * 

2270. The question whether a gift, made to two or more co-par- 
Gift to Coparce- ceners jointly, conveys to them a joint or separate 

ners. interest—a joint tenancy or a tenancy-in-common 

—has been considered in some cases/ 12 * But the question seems to be 
one of intention/' 5 * in the absence of which the donees would take as 
tenants-in-common and not as joint tenants with a right of survivorship 
inter seS '** But a gift to two or more persons, without indicating an 
intention that they were to take as tenants-in-common, constitutes a 
joint tenancy. But 1 his is, as pointed out by the Privy Council/' 5 * an 
extremely technical rule of conveyancing*' 6 * which cannot be extended 
to Hindu Law, as it has been (it is submitted, erroneously) in some 
cases/ 17 * 

2271. The donor's intention must be gathered primarily from the 
deed of gift construed with reference to the rule of construction adopted 
in the personal law to which the parties may be subject. Where, for 
instance, the testator (a Parsi) bequeathed his property to his widow 
and daughters, directing “that the donees wcic to agree together and 
to manage the affairs with unanimity, after whom his daughter’s two 
sons were the owners of whatever property and estate there may be 
belonging to me,” Fulton, J., held it to constitute a tenancy-in-common, 
but on appeal this view was overruled, the Court applying the English 
rule of construction applicable to the Parsis and holding that the gift 
was a joint gift to the two sons, Farran, C. J., observing: “ Speaking as 
a grammarian I apprehend that a simple gift to A and B is a joint gift, 


(io) Gopal ChuiiJcr v Kartick- 

chunder, 29 C. 716 P. C. 

(n) Ramamirtham v. Ranyanathan, 
24 At. 299; Nanhi v Nathu, 1 C. P I. 
R. 45- 

(12) Jogeswtir v. Ramchandra, 23 (' 
670 (678, 679) P. C.; Ram Piari v. 
Krishna, 43 A. Goo; Kishori v. Mttudra, 
33 A. 665; Go pi v. laldhara, 33 A. 41; 
Ethirajulu \ Mukunthu, 28 M. 363 
( 370 ). 

(13) Joyesioar v Ramchandra, 23 C. 
670, (678) P. C 

(14) Diwah v. Patel, 26 B 445; Ki¬ 


shori v. Mundra, 33 A. 665; Ram Piari 
v. Krishna, 43 A. 600; contra in Man- 
hnnma v Balkishan, 28 A. 38, dissented 
from; Joyrwar v Ramchandra, 23 C 
(>70. 

(15) Jugesicar v Ramchandra, 23 C. 
(>70 (679) P. C 

(16) Navroji v Pcrojbut, 23 R. Bo 
(87) (a case of Parsi will governed by 
the F.nglish J.aw). 

(17) Gobind v. Inayat, 27 A. 310 
(312); Mankamma v. Balkishan, 28 A. 
38, dissented from in Ram Piari v 
Krishna. 43 A Goo 
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that is tn say, for the purpose of the gift, the two are treated as 
one person. The idea is made more clear when a ft to a class, as for 
example, to the inhabitants of a parish is assumed. If a gift is made 
in that form, no one would, T imagine, suggest that it was a gift to each 
of the inhabitants of a proportionate share in the bequest They aie 
all considered as a unit for the purpose of accepting the gift. The 
Roman jurists adopted the same view.” (,8 > This case was, of course, 
expressly decided with reference to the English Law. But if, in the 
same case, the donor were a Hindu, the sons would have taken as 
tenant s-in-common.* 1 ’' Tt has been held that a maintenance grant to 
two widows makes the grantees tenants-in-common and not joint 
tenants. (20) 

2272. A Donatio mortis causa is an example of a conditional gift 

. dependent upon the death of the donor. Hindu 

Cau*** 4 ' 0 Morl1 * Haw makes no distinction between this and any 

other condition. (2,) Where, for instance, the 
donor delivered certain Government promissory notes to the plaintiff 
in contemplation of death, a few months after which he died, where¬ 
upon the plaintiff sued his heirs for completion of his title by endorse¬ 
ment, the Court decreed the claim, holding that the donee’s title was 
complete on delivery whereas in the same case the donee’s title under 
English Law would not have been complete until his death . ils) The 
difference between the English I.aw and the Hindu Law is then this 
that while under the one property in the Donatio mortis causa duej 
not pass until death of the donor, propern under the other passes 
with delivery. Nubject to the condition d right of resumption. The 
fact that the donor did not make the endorsement, was held not to 
affect the validity of the gift. The same view was taken by Peacook. 
C. J., in another case in which In- said: “A transfer 1»> deed and 
delivery, in my opinion, in the case of Europeans, constitutes the 
lelationship of trustee and cestui que trust even in favour of a volunteer. 
In this case, the delivery without a transfer by deed was as valid 
between Hindu as if there had been a conveyance by deed and a 
delivery. The notes, therefore, in my opinion passed to the donee.” (J|) 

2273. Rule Applicable to Madras. —It was at one time held 
that the rule emmci.ited in this section was now inapplicable to 
Madras.* 24 ' That it must be the ultimate result of the emancipation 
of women, progressing with their education, cannot be doubted; hut 


(18) Natron \. Pcrozbat, 23 B Ho 

(98), Jogcshwar v Ranuhandra, 23 < 
670 679) P r. 

(19) Dkoali v Reihardns, 2f> B 445. 

^448) ttemanla \. S 'ndhanon 25 (\ \\. 
N. 262. 

(20) Jogemear v. Ranuhandra 2.1 (' 

670 (678, 7>7 q) P Lakshmi v. Hit a. 
11 B. 75; Diwali v. Bechardas, 26 B 445 
("448); Sasibala v Chandra, sb T C. 937 

r (21 ) 1 Sir. II. I. 169; 2 ih. |> 42!*. 

Krishna Deb v. Krishna Deb, 12 \V. K 
(O C.) 4; Visalatchumi v Suhbu PU- 


lai, 6 M II. t K 270 

(22) Visalatchunn \ Suhbu Pillat. n 
M. H l' R 270 (27.O. 

(23) Krishna Deb \ Krishna Deb. 12 
W. R. ( 0 . C.) 4. 

(24) Ramachandra \ Ramachandra. 

42 31 283, revei sed O \ 45 M. 3^0 P 
l ; Muthuvcnkatanarayan \ Ahipandu- 
renga, (1919) M W. N. *03, 51 I C 217 ; 
Chidambarauatha v. / hevaraya, 54 T < 
(M ) 524; hut contra in Monika v. 

Muthailn. 18 M. L. T 346, 30 I C. 685 
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the normal rule has not yet displaced the special rule here stated, 
and it has been so held by the ultimate Court of Appeal.* 2S) 

2274. Devise to Females. —The rule equally extends to devises; 

but it does not extend to all females but only to female relations. And 
even in their case it is merely a presumption, which arises where 
the Will docs not convey an alienable and heritable estate by the use 
of apt expressions. The rule has no application unless the words 
arc ambiguous and doubtful. Where the devisee is a male, the rule is 
clear that all ambiguous expressions are resolved against the testator/ 1 ) 
while, in the case of females, this rule is revcised/ 2 ) I3ut it is equally 
settled that the use of apt expression such as “ Malik ” would suffice to 
convey an absolute estate even to a female.*•’) The same sense was 
conveyed where the testator had bequeathed two villages to his 
daughter for her maintenance, but with the power of alienation/’) So, 
where the donor executed a deed of gift of the moiety of a village 
in favour of his sister in these words: “ You shall pay the annual 

Government revenue and get your name registered and enjoy posses¬ 
sion during your life-time. On your death, your husband, sons, grand¬ 
sons and other heirs in succession will continue to enjoy and possess. 
The power to dispose of by gift or sale will successively vest in your 
husband, sons, grandsons, and others.” The Privy Council held it to 
convey an absolute estate, as the words “ on your death, your husband, 
etc.,” were to succeed, pointed to the creation of a heritable estate and 
notwithstanding the fact that the heirs were named in a wrong order/s) 
The same view was taken of a marriage settlement in which the donor 
conveyed to his future wife “ her heirs, executors, administrators and 
assigns,” on the condition that if she died “ without leaving issue of 
the intended marriage who shall succeed to a vested interest ” in the 
power of appointment given her by the deed, then “ the property shall 
vest in her legal heirs according to the Hindu Law of the Bombay 
school.”* 6 ) When the title is once absolutely conveyed to the donee or 
devisee, the gift over is void/?) 

2275. On the other hand, in another case in which the testator 
had directed his executors, in case of failure of his sons, “ to make 
over and divide the whole of my estate unto and between my daughters,” 
providing that, on death of either, without male issue, the other would 
succeed, it was held that the donees only took a limited estate, Sir 
Andrew Scoble adding: “No language could more clearly show that 


(25) Ramaihandra v. Ramachandra, 
45 M. 320 P. C., reversing O. A. contra 
42 M. 283. 

(1) Arundomohey v. Doeden, 8 M. I 
A. 43. 

(2) Lalit Mohun v. Chukkunlal, 24 ('. 
830 (849) P. C., reversing 20 C. 

(3) Surajmani v. Rabi Nath, 30 A. 
84 (89, 90) P. C.; Falehchand v. Rup- 
chand, 38 A. 446 (451) P. C.; Sasiman 
v. Shib Narayan, 66 I. C. 193 P. C ; 
Sudhamani v. Surat Lai, 28 C. W N. 
Mi. 73 I. C 530, (1923) P. C. 65; 
thakur Parshad v. Jamv.a Kmwar, 31 


A 308; Sundra Ilai v. Jagannath, 69 I 
G. (N) 286; It hay a Ram v Nathu, 
(1924) N J95; Tirathmal v. Thazvar 
Singh, (6 I. C. (S.) 720. 

(4) Pudmanund v. Ilayce, j8 (\ 720 

(723) P- C 

(28)) p a '™ ,,ta v Famikshya, 33 23 

p (6) Kesarbai v. llunsrai, 30 B. 431 

, ( 7 ) Sures Chandra v. Lalit Mohan, 20 
C, W. N. 463; Marten v. Hirde Ram, 
44 A. 397 (400). 
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the intention of the testator was to exclude his daughter's daughters 
from the succession to which they would have been entitled under the 
ordinary Hindu Law, if their mother’s estate had been absolute; and 
the reason of this is obvious, as the sous o’ his daughters would be 
competent to offer funeral oblations to him, the strongest of all possible 
arguments to an orthodox Hindu.” (8 > 

2276. Tt has been held in Bombay that a bequest to the daughter 
B b Ca*es to enjoy the property, “ just as he was the owner 

om ay «•«». st > she was to be the owner,” without any words of 

inheritance or power of alienation, was held to convey only a life- 
estate. And in another case the same sense was held to be con¬ 
veyed by a bequest to the wife couched in the following words: “ When 
1 die, my wife named Suraj is owner of that property. And my wife 
has powers to do in the same way at I have absolute powers to do when 
I am present, and in the case of my wife’s death, my daughter Maha- 
laxmi is owner of the said property after that death.” Since the ‘ re¬ 
mainder over ’ was bequeathed to the daughter, the Court construed the 
bequest to the wife as conveying only limited estate/ 10 ^ But another 
view is possible, namely, that the daughter being the natural heir, a 
devise to her could not curtail the wife’s interest. No general rule can 
be deduced from the Bombay cases, which are by no means reconcilable 
beyond the fact that the view there appears to be that, in the absence 
of express power of alienation, the gift does not confer on the female 
relation anything beyond a life-estate (,, > even though she be described 
as an heir jointly with his adopted son.< ,J > And it has even been held 
that though she be made the “ owner ” of the property, it is quite 
consistent with a life-interest. (, *> On the other hand, it has been held 
in other cases that a devise to the wife or the daughter as “ IVaris" or 
“ heir ” suffices to convey an absolute estate, that term being indis¬ 
tinguishable from “ Malik ” or “ owner.”< ,4 > 


2277. The conferral of a power of alienation by express words was 
c , „ insisted upon in some earlier cases of the Calcutta 

"'****'* High Court. (,s) But in others it was pointed out 

that the question was not one of form but of intention and that if, bv 
other appropriate words, an absolute estate could be spelt out of the 
Will, then the absence of an express power of alienation would not 
restrict is operation.< l6 > For instance, an absolute estate may be con¬ 

veyed by use of the expression Malik ,while its import may be limited 
by other terms, such as an injunction on the wife to make an adop 


(8) Radha Prasad v. Ranee, 35 C. B96 
(903) P. C. 

(9) Harilall v. Re'.va, 21 B. 376. 

(10) Lallu v Jagmohan. 22 B. 409. 

(11) Mule hand v. Mancha, 7 B. 491; 
Hira B.ai v. Lakthmi, 11 E. 573 (579); 
Nanabhai v. Achrat Bai, 12 B. 122; 
Annaji v. Chandrabai, 17 B. 503 (506); 
Bhikaji v. Dattatraya, 2 Bom. L. R. 888; 
Amba Lai v. Brwa, 5 Bom. L. R. 334; 
Motilal v. Advocate-General, 13 Bom. I. 
R. 471; Bhaidas v. Gulcb, 46 B. 153 P. C. 


(12) Htrabai v. Lakshmi, 11 B. 573 
( 579 )- 

(13) Annaji v. Chandrabai, 17 B. 503 
(506); Mottlal v. Advocate-General, 13 
Bom. I.. R. 471. 

(14) Cliuni Lai v. Mtili, 24 B. 420. 

(15) Koonj Bchary v. Premchand, 5 
C. 684, dissented from in Ram Narain v. 
Peary, 9 C. 830. 

(16) Pabitra v Damudar, 7 B. L. R. 
697; Ram Narain v. Peary, 9 C. 830; 
Toolsi Das v. Madan, 28 C. 499. 

(17) Rajnarain v. Ashutosh, 27 C. 44. 
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tion/ ,f ° Of course, whcie there is an express power of alienation, there 
can be no doubt as to the nature of the estate conveyed. (l9) 

2278. It has been held 00 * that the rule that female devisees pre¬ 
sumably take only a life-estate, is only applicable to the wife, being 
inapplicable to other heirs. Hut, as has been shown before, there is no 
justification for this distinction. Hut the Courts have decided several 
cases upon that assumption, holding that a devise to a mother, 0 '* 
sister 0 - 0 or daughter 00 prima facie convey s the same estate as it 
would convey if the devisee were a male. That the conferral of an 
express power of alienation conveys an absolute estate is conceded in 
Allahabad. 00 but that it is not the onl\ mode is now admitted, since the 
question is one of intention, though the presumption is that a female devisee 
takes only a limited estate, 00 there being no distinction between the 
wife and any other female relation/ 0 Hut in some cases it was held 
that the wife had no power to alienate unless such power was conferred 
upon her in express terms,°> but these cases have since been over¬ 
ruled/- 0 

2279. In Mad ras the presumption w as at one time held to be 
equally applicable to all female relations against which an express powei 
of alienation is held to be decisive/ 4 * but the trend of its later decisions 
to treat the case of female heirs as in no \ya\ exceptional' 0 has not 
received the encouragement of the Privy Council/' 1 * Hut an absolute 
estate might be otherwise conveyed, such as a gift to "daughter and 
her sons, grandsons, etc.” 0 * Even a maintenance grant might create 


(18) PttnJwo \. 1 royluko, 10 C 34.2, 
explained in 7 oolsi Das \ Mad an, .*8 (. 
499 (502), (iamo Das v S aral Cliundci, 

29 C O99 

(19) Mali end) a \ Kakhal, 17 C I. J 
630; Ramiciuni v. Dal Kocr, >4 C 406; 
Lalil Molina v. Clnikun Lai, 24 C. 834, 
Gobmda \ Bcnodc, 1 C W. N. 44; liaj 
N (train \ Katyaymn, 4 C \\. N. 337; 
Sitndari \ Kristo, 5 C. \V. N. 300. 

(20) liholeo v Peary, 24 C. 651; Atul 
\. Sanyasi, 32 C. 1051; Mahiiiieliandra \. 
Ihira Kumari, 42 (J. 5O1. 

(21) Atul v. Sanyasi, 32 L 1051 

(22) Basauta v. Kantakshya, 33 t.. 23 
P. C, which was, however, decided upon 
ihe construction of words m the case 

(23) S. 95, Succession Act; Rad ha \ 
Ranee, 33 C 947 (965), following Kol- 
lony v. Lucliince, 24 \V. It. 395; Lain 
Ram v Dal Kocr, 24 f 406; Bhaba v 
Peary, 24 C. 64G; Ramasamy v. Papayya, 
rO Al 466; Gobtnd \. Renoir, 12 l. \V 
N 44 - 

(24) S lira j mam \. Rabi Nath, 25 A. 
351 ( 353 *. reversed 0 . A 30 A. 84 P. C ; 
lihai Das v. Gulab, 46 B 153 P C.; 
Jeewun v. Sana, 1 N. W. P H. C. U. 66. 

(25) Rudr Narain v. Rup Knar, 1 A. 
734 ( 744 )- 

(t) Thahnr Sinyli v Nukhc Sinyli, 23 


A 30) (312); Mat hum v Hhikau, 19 A 
16 

(2; Surat mom '• Rnbi Nath, 23 <\ 331 
‘( 353 ). 'amini Das \. Ramautar, 37 A 
3 <M- 

(3) Sura/mam v Rabi Nath, 30 A. 8j 
P. L., overruling O A. 25 A 351 fol¬ 
lowed 111 Ramachandra v. Ramaihamlra, 
4s M 320 (327, 328) P. C 

(4) Mcda v. Mitt a, 23 M L. J 168, 13 
1 . C. 17; Siza Roto v. Pilla, 21 M 423 
(427) ; Ramasami v. Papayya, 16 M 4M 

(5) Sambasiva v. Vcnkatestoara, 31 AI 
179; Pcnkatarazu v. Kotayya, >3 ,M. I.. J. 
223; Bodiv v. Kavari , (1914) M. W. N. 
387; Ralna v. Narayanastoami, >6 M. 1 . 
j tnG; Ramanuja v Sadiujopacliariar, 27 
M. I.. J 329; Ramachandra v. Ranm- 
chandra, 42 M. 283 (289, 290), reversed 
O. A. 45 M. 320 (328) P. C.; contra in 
Achammal v. Narayanstoami, 41 M. L. J. 
329 (Female interest presumably limit¬ 
ed). 

(6) Ramachandra v. Ramachandra, 45 
M- 320 (327, 328) P.C., reversing . 0 . A. 42 
M. 283, explaining Suajmani v. Rabi 
Nath, 30 A. 84 P. C., and following 
Sasiman v. Shib Naayan, 40 I. A. 25, 
66 I. C. 193 P. C.; Bhai Lfot v. Gulab, 46 
B. 153 P. f. 

(7) Madavarayya v. Tirlha, 1 M. 307. 
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an absolute estate in favour of the widow.* 6 * A devise to the daughter 
to enjoy the property as she pleased was held to confer an absolute 

estate. 

2280. In Patna*** and the Punjab* 9 * thci is authority for the view 
that a female presumably takes an absolute estate, as also that she takes 
only a limited estate,* 10 * but the former view was taken under an erroneous 
impression created by a decision by the Privy Council*"' since explained 
as not intended to qualify the general rule stated in Clause (2).* 1 - 1 * Casts 
decided in this country between the vtars of these two decisions (1908- 
1922) have been largely influenced by the earlier case, but they can no 
longer be regarded as authoritative. 

2281. In Oudh,* 13 * Central Provinces*'■*) and Sindh*' 5 * all females 
presumably take only a life-estate unless there is a power of alienation, 
or, in other words, expressly or by necessary implication implying absolute 
grant. 

2282. It will be thus seen that the rule formulated in Clause (2) is 
now well settled, and the attempt made in some cases to limit it has not 
received the support of the Privy Council who have held the presump¬ 
tion to hold good to all cases of female donees, irrespective of their 
idationship to the donor. It has been so held in an appeal from 
Bombay where females enjoy largest rights,*' 6 * and from Madras* 17 * where 
the contrary view was gaining ground. They have, at the same time, 
combated the other extreme view taken in Calcutta and Allahabad that 
the female donee could acquire no power of alienation unless such power 
was expressly conferred. 

2283. Further, the distinction between the widow and other female 
donee , made in some decisions of the High Court, did not obtain their 
Lordships’ support. In an Allahabad case the devise was to the testator’s 
two widows and his daughter-in law,*' 8 * and they quoted with approval 


(0) Ravnhandra v Vijayaragavulu. 31 
M 349 -, 

(7) hamarasu \ reukataratnain, 20 
M. 293 - 

(8) Sasiman v. Sibnaram, 1 Pat L 
W. 375, 39 I. C 775; contra in Sasiman 
v. Sibnarain, I. C. (Pat.) 755. 

(9) Gurmukh v. Mukhan, (1911) P. R. 

No. 61, 11 I. C. 846; Lallumal v. 

Chabindi, (1913) P. W. R. 70, 36 I. C. 
222; Nibttl Ktiar v. Sccrctai .v of Slate, 13 
I. C. (P.) 551. 

(10) Mohan Lai v. Maya Mat, 3 Lah. 

L. T. 132, 59 I. C. 231. 

(11) (1908) Surjimani v. Rabi Nath 
Ojha, 30 A. 84 P. C. (1922). 

(12) Romachandra v. Ramachandra, 45 

M. 320 (327, 328) P. C. 

(13) Durga v. Ramratan, 13 I. C. (O.) 
544: Tikram Singh v. Chet Kuar , 12 O. 
C. 157, 2 I. C. 924; contra in Salta v. 


Kashmath, 9 O. C 119 (Conveyance as 
" Malik " does not pass an absolute 
estate), now o\errtiled by the Privy 
Council; Surajmani v. Rabinath, 30 A. 
84 P. C ; Bhaidas v Gulab, 26 C. W. N. 
129 P C. 

(14) Daolat y. Nandlal, 9 C. P L. R. 
95 (Presumption limited to widow); 
Dhurilal v. Dhania. 5 M. L. R 85. 

(15) Gcicrdhandas v. Vcntbai, t S. L. 
R. 211, Ttkamdas v Phabimal, 15 I. R 


249- 

(16) Bhaidas v. Gulab, 46 B. 153 P. C. 

(17) Ramachandra v. Ramachandra, 

45 M. 320 (327. 328) P. C. 

(18) Surajmani v. Rabi Nath, 30 A. 
1*4 (89, 90) P C, explained in Ratna- 
chandra v. Ramachandra, 45 M. 320 
(327, 328) T. C ; ,‘lshrafi Singh v. 
liidva Prasad, 80 1 C. 826 P. C. (Case 
decided on the construction). 
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the* decision of Milter, J., in which the donees were the widow and the 
daughter of the testator.*"'* 

Where a testator giving a life-interest in certain properties to 
his sons devised the residue “ in favour of the male issue of the sons, 
such issue failing, in favour of female issue, and that again failing, in 
tavour of the grand-daughters by his daughter,” and where, at the testator’s 
death, there were no grand-children by his son, but one of his daughters 
had two daughters alive, it was held that the son did not take the residue 
as on an intestacy, but that it was taken by the two daughters of the 
daughter, who were then alive.* 20 * 

2284. This clause states a rule in conflict with S. 95 of the Succes¬ 
sion Act which runs as follows: — 

“95. Where properly is bequeathed to any person, he 
bequest without is entitled to the whole interest of the testator therein unless 

words of limitation it appears from the Will that only a restricted interest was 

intended for him.” 

As this section has been extended to Hindus, it follows that the 
presumption ordinarily applicable is that the quantum of interest devised 
by the testator is that possessed by him. The same rule is enacted in S. 8 
of the Transfer of Property Act, which applies to transfer inter vivos 
In both cases the sex of the donee is not a determining factor. But 
since the chapter relating to Gifts (Ss. 122-129) of the Transfer of 
Property Act does not affect any rule of Hindu Law to the contrary, 
it becomes necessary to inquire if there is any such rule. That there 
is, has already been seen before (§§ 2168-2171). It only remains here 
to see how far that rule supersedes that enacted in S. 95 of the Succession 
Act. In Bengal where the Hindu Wills Act is in force, that section 
has been held to leave it intact, so far at least as regards the widow, 
though it is held to be otherwise applicable. Elsewhere in the mofussil 
the section has no force, and the rule enunciated by the Privy Council 
still applies.* 21 * 


236. A gift or devise creating an estate of inheritance 
Void gift and device inconsistent with the general law of inheri¬ 
tance is void to that extent. 

Illustrations. 

(,«) .-t devises bis. estate to B and his eldest nephew and the eldest nephew of 
Mich eldest nephew and so forth for e\cr. B lakes the life-estate hut the rest of the 
de\ise is invalid for it creatis a line of succession inconsistent with the general 
law.(“I 

(b) l bequeaths his partible estate to B and on his death to his eldest son and 
1 hence foiward to the eldest son of each holder. The bequest is invalid for it alters 
the course of ordinary succession to one by primogeniture, a new form of estate 
\vh ; ch cannot he created by Will. 


(19) Kollamy v Luchmee Pershad, .>4 (2 1) Bholia v. Peary, 24 C. 646 (651): 

W K 395 , cited with approval m Sura}- Kumud Krishna v Jogendra, 41 I. C. 
mam v. Rabi Nath, 30 A. 84 (88) I’ C. (C ) 511. 

(20) Somasundra v Gangs, 28 M 386. (22) Tagore v. Tagore, a B. I. R. 377 

( 395 , 396 ) P. C. 
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Synopsis. 

Void Cift and Devise (2285). 

2285. Analogous Law. —“ The power of parting with property once 
acquired, so as to confer the same property upon another, must take 
effect, either by inheritance or transfer, each according to law. Inheri¬ 
tance does not depend upon the will of the individual owner: transfer 
docs. Inheritance is t rule laid down (or, in the case of custom, re¬ 
cognized) by the State, not merely for the benefit of the individuals, 
but for reasons of public policy.( 23) Tt follows directly from this that 
a private individual, who attempts by gift or Will to make property 
inheritable otherwise than as the law directs, is assuming to legislate, 
and that the gift must fail and the inheritance take place as the law 
directs.”* 2 *) As Turner, I*. J., put it: “A man cannot create a new 
form of estate, or alter the line of succession allowed by law, for the 
purpose of carrying out his own wishes or views of policy.” (25) Quoting 
this passage in another case, Willes, J., added* “ If the gift were to a 
man and his heirs, to be selected from a line other than that specified 
by law, expressly excluding the legal course of inheritance, as for 
instance, if an estate were granted to a man and his eldest nephew, and 
the eldest nephew of such eldest nephew, and so forth for ever, to take 
as his heirs to the exclusion of other heirs, and without any of the 
persons so taking having the power to dispose of the estate during his 
life-time, here inasmuch as an inheritance so described is not legal, such 
a gift cannot take effect, except in favour of such persons as could 
take under a gift, to the extent to which the gift is consistent with the 
law. The first taker would, in this case, take for his life-time, because 
the giver had at least that intention. He could not take more, because 
the language is inconsistent with his having :ny different inheritance 
from that which the gift attempted to confer, and that state of inheri¬ 
tance which it confers is void.” 

“ It follows that all estates of inheritance created by gift or Will, 
so far as they are inconsistent with the general law of inheritance, are 
void as such, and that by Hindu Law no person can succeed thereunder 
as heir to an estate described in the terms which English Law would 
designate an estate in tail.”*") 

The Tagore case was an attempt to create an estate in tail male, but 
the Privy Council held the tail void, upholding only the life-estate to the 
immediate grantee. 

237. Where an interest is gifted or devised to a class 
Gift to • cio>* some of whom are incapable of taking by 
o« csss. reason of any rule of law or otherwise, the 
gift or devise will take effect as to the rest. 


(23) Domat, 2413. 

(24) Per Willes, J., in Tagore v 
Tagore, 9 B L. R. 377 ( 394 ) P- C- 

(25) Soorjeemoney v. Denobundhoo, 6 
M. I. A. s26, cited [>cr Willes, J., in 


Tagore v Tagore, 9 13 . L K. 377 (394, 
395 ) P. ('• 

(1) 1 agore v Fagorc, q B. L. R. 377 
( 395 . 39 *>) r. C 
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Synopsis. 


(1) What is a Class (2286- 

228 7). 

(2) Gift to a Class (2288). 

(3) Effect Where Some Can¬ 

not Take (2289). 


(4) English and Indian Larv 

(2290). 

(5) Law as to Remoteness 

(2291). 

(6) Hindu Law Rules (2292- 

2294). 


2286. Analogous Law. —This section merely deals with the rule 
of interpretation of a gift or devise made in favour of a class What, 
then, is a ' class”? The term is thus explained by Jarman: "A number 
of persons are popularly said to form a class when they can be designated 
by some general name as ‘ children,’ ' grand-children,’ ' nephews,’ but in 
legal language, the question whether a gift is one to a class depends not 
upon those considerations, but upon the mode of the gift itself, namely, 
that it is a gift of an aggregate sum to a body of persons who are uncertain 
in number at the time of the gift, to be ascertained at a future time, and 
are all to take in equal or some other definite proportions, the share 
of each being dependent for its amount upon the ultimate number of 
persons.” (JS) 

2287. The term “ class,” as used in this section and in Hindu Law, 
is not used in the technical sense ascribed to it in English Law. It is 
used in the popular sense as designating a body of persons who can be 
generally described as possessing the same attribute —such as sons, 
brothers, nephews and the liked'* 

2288. This section is the very antithesis of S. 15 of the 
Transfer of Property Act and o( S. 115 of the Succession Act, 
which lay down the contrary rule founded on the English rule enunciated 
in the leading case of Leake v. RobinsonSA The two rules radically differ 
in that the one construes a grant bcnignantly, the other literally. A con¬ 
crete example will best illustrate the difference. Suppose a fund is be¬ 
queathed to A for life and after his death to all his children who shall 
attain the age of 25. A survives the testator and has some children (say 
It, C and D) living at the lestatoi’s death. Now, B, C and D living at the 
testator’s death must attain the age of 25 (if at all) within the limits 
allowed for a bequest, which is 18 years after the death of the testator.L) 
Put since A may have childien after the testator’s decease, some of whom 
may not attain the age of 25 until more than 18 years have elapsed after 
the decease of A, it follows that if the bequest is to be construed literally 
as benefiting all A's children on attaining the age of 25, and as all cannot 
take, it follows that B, C and D cannot take also, that is to say, as the be¬ 
quest is given to all A’s children as a class, it is not good as to any division 
of that class, but is wholly void.* 4 * 


(25) Jarman on Wills, (6th Ed.) 336, 
quoted with approval in Krishna v. Atnut- 
ram, 15 B. 543 (548). 

(1) Bishen Chand v. Asmaida, 6 A 
560 (574) P c. 


(2) 2 Mer. 363, which is discussed in 
1 Gour’s Law of Transfer, (5th Ed.) 
§§ 491 - 494 - 

(3) S. 14, Transfer of Property Act, 
and S 101, Succession Act. 

(4) S 115, 111 . (ii), Succession Act 
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2289. But there is another view. The bequest might be construed 
benignantly, giving effect to it as far as possible. In that case 13, C and 
D will take, though all A’s children may not be able to profit by the testa¬ 
tor’s bounty. This is the Indian rule and adopted as a canon of construction 
applicable to Hindu gifts and bequests/' 5 'I he rule was thus stated by 
Wilson, J., in a case* 65 which, in the words of the Privy Council, has “ set 
at rest for all practical purposes ” the conflict of judicial opinion in India/' 5 
In that case one Radha Kristo had on the 27th January 1871 executed a 
deed of gift conveying certain plots of land to two of his grandsons by name 
Ramlal and Shamlal and to their brothers who might be subsequently born, 
providing “ that the two now existing brothers and their uterine brothers, 
who shall be born in future, will divide the same in equal shares according 
to the terms of this deed of gift.” Possession was given to the two existing 
donees. Radha Kristo died on the 21st February 1875. Two other grand¬ 
sons, being subsequently born, sued Ramlal and Shamlal for their share, 
on the ground that their grandfather’s gift being a gift to a class, some of 
whom were incapable of taking, being not in existence at the date of the 
gift, was wholly void and that the property therefore remained with Radha 
Kristo till his death and passed to his heirs. The defence was that the 
gift to the two defendants was a valid one, though the deed intended also 
to benefit others who were not then in existence and, therefore, as to them, 
it was void. This contention was upheld by the Trial Judge, but on 
appeal, Wilson, J. (Garth, C. J., concurring), dismissed the suit, holding 
that the English rule of construction followed in some cases* 85 had been 
discounted by the Privy Council/’ 5 and that they could not appropriately be 
referred to as guides in the construction of deeds executed by Hindus, for 
which the true rule was “ to ascertain the real meaning of the parties to 
the transaction: that when that meaning has been ascertained, if it appears 
that the whole plan cannot be carried out but a part of it can, effect is to 
be given to that part. And that, accordingly, if the plan be to give a 
present gift to persons capable of taking, that gift is effectual, although it 
was intended that other persons incapable of taking should afterwards come 
in to share in the gift.”* 105 Then adverting to the deed in suit, he said: 
" There seems to me no great difficulty in ascertaining what the donor 
intended. I shall first try to state what that intention seems to me to be. 
without the use of technical words, and in popular language—a course which 
seems to me the safer course in dealing with the intention of a Hindu gentle¬ 
man. lie intended, I think, that he should at once cease to have himself any 
interest in the property given; that the two living grandsons should at once 
enter upon the possession and enjoyment of it and acquire the right to dis¬ 
pose of it; that if brothers should afterwards be born, each of such brothers 
should, at his birth, step into an equal share of the property, but without any 
retrospective effect; and that no act of the living grandsons should prejudice 


(5) Ramlal v. Kanailal, 12 C. My; 
Bhagabali v. Kalicharan, 32 C. 99 2 F 
B„ affirmed O. A. 38 C. 468 P. t*. 

(6) Ramlal v. Kanailal, 1 2 C. 663. 

(7) Bhagabali v. Kalicharan, 38 C. 468 

P. C\ 

(8) Biamainayi 


B. L. R. 400; Soudaimney \. Joyeth 
Chandra, 2 C. 2O2; Khcrodemotiey v. 
Doargamoney, 4 C. 455 

(9) Rishat Cliand v .Ismaida, 6 A. 5G0 

p. r. 

(10) Ram Lai \ /\ anailal, 1 
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this right of their after-horn brothers and that during the minority of 
the living grandsons they should manage the property for their benefit 
without being liable to account to them. Expressing this in more technical 
language I think he meant to give to the two living grandsons, present title 
to and the present possession and enjoyment of the property but that their 
title was liable to be partially divested in favour of after-born brothers.”< Ij) 

2290. In the Privy Council case which Wilson, J., followed, the grand¬ 
father had, with the consent of his son, made a gift of his property consti¬ 
tuting his grandson and his own brothers who might be born thereafter 
permanent and rightful owners of the properties. The son’s creditor attach¬ 
ed some of these pioperties, and the grandson succssfully objected to the 
attachment, whereupon the creditor sued him for a declaration that the 
gift was fraudulent and void as being a gift to unborn persons. Their 
Lordships held that two constructions were possible, one contended for by 
the creditor that all the grandsons were the object of his bounty, and that 
as all could not take, none could take, and that the donor’s intention should 
be given effect to, so far as it was possible, and their Lordships preferred 
the latter construction as more consonant with the donor’s intention/ 1 1> 
In such case the donor may be said to express a primary and a secondary 
intention: his primary intention is to benefit all, but if this cannot be 
attained, he still wishes to benefit those whom he can. Of course, if the 
class is to be ascertained on the death of the testator, no question of 
remoteness can arise, and the general rule is that the gift takes effect in 
favour of such of the class as are then capable of taking. Tf the ascertain¬ 
ment of the class is deferred to a later date, those who become members 
of the class within the extended period are admitted, and subject to any 
question of remoteness, those who are thus incapable of taking because 
born after the date of ascertainment, are simply excluded and the 
rest take the whole; and this is so even if the gift be to persons born and 
to be born/' 4 * If any die in the testator’s life-time, they are simply 
excluded and the rest take the whole/' 5 '' If the gift to one is revoked 
by a Codicil, he is simply excluded and the rest take the whole/ 16 * If 
one is incapacitated from taking because he has attested the Will, he 
is simply excluded and the rest take the whole/ 1 ?* So far the English 
and Indian rules coincide. 

2291. But, as in England, there are rules of law guarding against re¬ 
moteness, enacted in S. 15 of the Transfer of Property Act and S. 115 of 
the Succession Act which enact that a gift or devise cannot be made which 
is to vest more than 18 years after the close of a life or lives in being, 
and it is at this point and with reference to this law that the English and 


( 12) Ramlal v. Kamilal, 12 C. 663 
(677), following Bishcnchand v. Asmaida, 
6 A. 560 P. C., approved in Bhagabati v. 
Kalicharan, 38 C. 468 (473) P- C. 

(13) Bishenchand v. Asmaida, 6 A. 560 
( 573 . 574 ) P- C. 

(14) Sprackhng v Ranter, 1 Dick 344: 
Avion v. Ay ton, 1 Cox. 327: Whitebread 


v. Lord St. John, 10 Vcs. 152; Manu v. 
Thompson, Kay 638. 

(15) Stewart v. Sheffield, 13 East 526; 
Re Coleman, 4 Ch. D. 167. 

(16) Shaw v. McMohon, 4 Dr. and W. 
431 - 

(17) Young v. Davies, 2 Dr. & S. 167: 
Fell v. Biddolph, L. R. 10 C. P. 701. 



S, 237.] 


CONSTRUCTION OF GIFTS AND WILLS 


1132 


the Indian rules differ. Under the English Law, enacted in the two sections 
.ast named, the rule is to the effect that when a gift is given to a class 
in such terms that the ascertaining of the cla>-, and the vesting of the gift 
are or may be deferred heyond the period allowed by law, the gift is 
wholly void and cannot be made effectual for such members of the class 
as might be ascertainable earlier. That is the whole ol the rule. It is 
a rider upon the law of remoteness and is only applicable to a gift to 
a class tainted with the vice of remoteness. 

2292. As it is, this rule, though enacted as a part of the statute law, 
is wholly inapplicable to Hindus whose deeds should be construed in accord¬ 
ance with the principle enunciated in the section, which is supported by 
the authority of the Privy Council 08 * and a large number of other cases/ I,J * 

2293. Moreover, the English rule only applies to a gift to a class, 
vis., to a body of persons, uncertain in number at the time of the gift, to 
be ascertained at a future time, the share of each being dependent for its 
amount upon the ultimate number of persons. 0o * Where, therefore, the 
gift is to a persona desu/nata or to a class, to each of whose members a 
distinct and independent right is given, there is no difficulty of construction, 
as each takes in his own right and not as a member of a class/-”) 

2294. On the other hand, where the intention is to benefit a class 
as a whole, and not any of its individuals, then the latter cannot take 
apart from the class/“* So, a gift or devise to “sons of sons” and 
“ daughters of sons ” or *‘ widows of sons ” is a gift to a class and not 
to any of its members. Consequently, if any member falling into that 
class was not formed within 18 years after the testator’s death, the 
bequest would be void altogether/-* 3 * Tt appears to be now settled 
that there is no general presumption in India that, when property is 
bequeathed to two or more persons under a Will, they take jointly Z-^* 
The question depends on the intention of the testator, as gathered from 
the terms of the Will and the surrounding circumstances, and the fact 
that the donees constitute an undivided family/ 2S * Where, therefore, 
the testator bequeathed certain property to two minor coparceners, upon 


(18) 'l'ayore v. Tagore, o 1 $. L. R. .177 
; ttishem hand Asmaida, 6 \. 560 

1 ’. t\; Tarokessur v. Sothi, g (_\ 952 
(960) P. C.; Bhayabati \ Kaltcharan, 38 
C. 468 P. l\ 

(19) Ramlal v. Kanailal, 12 C. 663; 
Bhoba v. Peary, 24 C. 646; Bhayabati v. 
Kalicharan, 32 C. 992 F. B., affirmed O. 
A. 38 C. 468 P. C ; Jairam v. Kuvcrbai, 
9 B. 491 (506, 507); Krishnanath v. 
At mar ant, 15 B. 543 (549) ; /aver Bai \. 
Kalibai, 16 B. 492; Tribnrandas v. 
Ganya, 18 B. 7; Krishnarao v. Benabai, 
20 B. 571; Khtnji v Morarji, 12. B. 533; 
Gordhan Das v. Ramcoover, 26 B. .449; 
Advocate-General v. Karmali, 29 B. 133; 
Manjama v. Padmanabhayya, 12 M. 393; 
Somasundara v. Ganga, 28 M. 386; 
Ranganadha v. Bhagirathi, 29 M. 412; 
contra in Bramamayi v. /ages, 8 B. L R 


400 (410) ; Soudaminey v. Zagesh Chan¬ 
dra, 2 C. 262; Kherodemoticy v. Doorga- 
money, 4 C. 455, now overruled by Ram¬ 
lal v. Kanailal, 12 C (163, approved in 
Bhayabati v. Kalicharan, 32 C. 992 I-'. B., 
affirmed O. A. 38 C 468 P. C\, also over¬ 
ruled Brojomoyee v Troylukho, 29 C 
260 

(20) Krishnanalh v. Atmaram, 15 B. 
543 - 

(21) Sallay v Janbai, 3 Bom. L. R. 

785 

(22) Gordhandas v Ramcoover, 26 B 
449 - 

(23) Khiwji v Morarji, 22 B. 533 
( 538 ). 

(24) Jayesicar v. Rantachundra, 23 C. 
670 P. C 

(25) Mahalakshmi v. Naqappaya, 62 I, 
C. (M ) 814. 
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the question arising whether the bequest was joint, the Court held it 
to be so, because the testator had not left the management of the 
bequest during the legatees’ minority to their mother who was their 
natural guardian, but had appointed a third person to manage it until 
both the boys had attained majority. This provision was held to explain 
the testator’s intention to make a joint bequest, since he considered 
it unnecessaiy to appoint a guardian if one of the minors had attained 
majority before his death, as in that case, he would be entitled to manage 
the whole property bequeathed. 0 * 

238. • (1) A Will must be construct! according to its true 
intent and purpose giving effect to the actual 

Construction of intention of the testator unaided by any rules 
Wil1, of technical construction. 

(2) Without prejudice to the generality of the foregoing 
principle the construction of Wills made by persons subject 
to the Hindu Wills Act [now re-enacted as S. 57 (1) and 
Schedule III of the Succession Act] is subject to the rules set 
out in Schedule III of the Succession Act, and principally 
those set out in the next following sections. 

(3) The construction of other Wills is not subject to the 
aforesaid or any other statutory provisions. 

Synopsis. 

(1) Construction of Hindu Wills (4) Extrinsic Evidence (2300- 

(2295). 2301). 

(2) Application of Succession (5) Where Tzvo Clauses in Will 

Act, Sections 74-111 Irreconcilable (2302). 

(2296-2297). (6) When Will or Bequest Fails 

(3) Construction of General (2303). 

Words (2298-2299). (7) Quantum of Bequest (2304). 

2295. Analogous Law. —It has again and again been emphasized 
that Hindu Wills must not be construed with reference to the technical 
rules applicable to the construction of English Wills. All that this means 
is that the rules founded on a different system of tenure, and applicable 
to a society with different habits of thought, cannot be extended to 
the construction of the Wills of a people wholly differing from them no 
less in their religion, ideas and thought than in their social system and 
the laws of property. Hut apart from these technical rules of const rut 
tion, there are those which are equally applicable to both. 

Such are. for example, the rules which exempt the language 
of Wills from all technical restraint entitling them to a benignant con¬ 
struction, but nevertheless not wholly abandoned to the license of 


(i) Mahalakshmi v Nagappaya, 62 I C. (M.) 814 
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construction, leaving the intention to be collected upon arbitrary no¬ 
tions, as paramount to the authority of precedents and principles. 

Whenever, therefore, the Courts speak of the intention as 
the governing principle, what they mean is that tne construction 
though free from technical rules must yet be upon grounds of a judicial 
nature, as distinguished from arbitrary occasional conjecture/** 

To a certain extent the grounds are common to all systems. 
For example, both under English as under the Hindu Law rules stated 
in the several clauses are equally good. It is only when the general 
rules are to be applied to the interpretation of a Hindu Will that the 
special rules of English Law have to be eschewed and those of Hindu 
Law kept in view. 

The two sets of rules will now' be examined. 

2296. Succession Act, Sections 74-111- —Sections 74-90, 95, 96, 98, 

101,102, 103 and 111 of the Succession Act have been 
clause (ij. extended by the Hindu Wills Act to Wills subject to 

its provisions. These rules, being, however, consonant with justice, 
equity and good conscience, have been held to have a wider application 
as guides to the construction of other Wills, not technically subject to 
the statute law (3 *. 

2297. Of these, S. 75 states that it is not necessary that any 
technical words or terms of art shall be used in a Will, but onlj that 
the wording shall be such that the intention of the testator can be known 
therefrom. This is entirely in accord with the Hindu Law, under which 
a Will, if reduced to writing, might be made in any language, form or 
order, the only pre-requisite being a sufficient expression of intention 
since the intention is to be judged by the expressions used and their 
general tenor and effect. For this purpose oral evidence is admissible 
for the purpose and within the limits prescribed in Ss. 77-81. 

2298. A Will i*s presumed to speak from the moment of the testa¬ 
tor’s death. Consequently the description contained in a W’ill of 
property which is the subject of a gift shall, unless a contrary intention 
appears in the Will, be deemed to refer to and comprise property 
answering that description at the death of the testator/** 

2299. General words may be understood in a restricted sense where 
it may be collected from the Will that the testator meant to use them in 
a restricted sense; and words may be used in a wider sense than that 
which they usually bear, where it may be collected from the other 
words of the Will that the testator meant to use them in such wider 
sense/-'* W’here a clause is susceptible of two meanings, according to 
one of which it has some effect and according to the other it can have 
none, the former is to be preferred/ 6 * If the same words occur in 
different parts of the same Will, they must be taken to have been used 

(2) 2 Jarman on Wills, (4th I£d.), 9 M I. A. 303 (320). 

Ch. LI, p. B38. (4) S 00, Succession Act. 

(3) Ratm v. Naiayitiutswann, :6 M. ). (5) lb, S. 83 

J fu6, 24 I. C. 796; Vardun v. Luck pat liy. (t>) lb, S. 84. 
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everywhere in the same sense unless there appears an intention to the 
contrary. ( ?> But no part of a Will is to be lejected as destitute of 
meaning if it is possible to put a reasonable construction upon it. (S) 
The meaning of any clause in a Will is to be collected from the entire 
instrument and all its parts are to be construed with reference to each 
other, and for the purpose a Codicil is to be considered as part of the 
Will.<9> 

2300* Where a Will is contained in two or more documents, they 
Extrimic Evidence must he read together as a single deed, and it is 
x n * vi en e. legitimate to look at a contemporaneous document 
leferred to in the Will which the testator caused to be written with the 
express intent to render clear his wishes with regard to his succession. (,0 > 
In constiuing a Will, a Court must consider the surrounding circum 
stances, * the position of the testator, the family relationship, the 
particular sense and many other things, including the race and religious 
opinions of the testator and influence, and aims arising therefrom—but 
all this is an aid solely to ascertaining the meaning of the language 
used by the probability that he would use words in a particular sense 
in the particular Will. Once the construction is settled, the duty of 
the Court is loyally to carry out the intentions as expressed and none 
other. This duty is universal and is true alike of Wills of every nation¬ 
ality and every religion or rank of life. The Court is in no case 
justified in adding to testamentary dispositions. If they transgress any 
legal restrictions, they must be disregarded. If any eventuality arises 
which the Will leaves unprovided for, there will be intestacy. (ll) For 
the purpose of determining questions as to what person or what property 
is denoted by any words used in a Will, a Court must inquire into 
every material fact relating to the persons who claim to be interested 
under such Will, the property which is claimed as the subject of dis¬ 
position, the circumstances of the testator and his family, and into 
every fact, a knowledge of which may conduce to the right application of 
the words which the testator has used/'-*) 

2301. Where the words used in a Will, to designate or describe a 
legatee or a class of legatees, sufficiently show what is meant, an error 
in the name or description shall not prevent the legacy from taking 
effect. A mistake in the name of a legatee may be corrected by a 
description of him, and a mistake in the description of a legatee may be 
corrected by the name (,j) Where any word material to the full expres¬ 
sion of the meaning has been omitted, it may be supplied by the 
context. (,4) Where the words of the W'ill are unambiguous, but it is 
found by extrinsic evidence that they admit of applications, one only of 
which can have been intended by the testator, extrinsic evidence may be 
taken to show which of these applications was intended/ l5) But where 


(7) S. 86, Succession Act. 


(9) lb., S. 82 . 

(10) Narasimha v. Parthasorathy, 37 

M. 199 P. C. 


(11) S. 75, Succession Act. 

(12) lb, S. 75 - 
(U) lb, S. 7 <>- 


(15) lb, S 80. 
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there is no ambiguity or deficiency on the facts of the Will, no extrinsic 
evidence as to the intention of the testator shall be admitted. 

2302. Where two clauses or gifts in a Will are irreconcilable so that 
they cannot possibly -tand together, the last shall prevail <«?> In this 
respect a Will differs from a deed, in which, .if two repugnant clauses, 
the first prevails/’ 8 * This rule is, of course, not to be resorted to in 
case of inconsistency in the same provision/ 1 ** nor where different 
subjects arc referred lo/- u) and in all cases only when teconciliation is 
impossible/ 21 ) 


2303. A 

When Will or 
quest Fails. 


Will or bequest, not expressive of any definite intention, 
is void for uncertainty/--’) This section is incor- 
Be * porated in the Code and its scope will he 
sej >a ra t ely d i sen s s ed. 


2304. Quantum of Bequest. —Sections 05-111 of Succession Act 
deal with the quantum of bequests. Of these Ss. 97. 
A!" d S* n 95-lli Ce ” ,0n ()9 a,,<l 1<)0 ,ln ,int apply to Hindu Wills. S. 95 lays 
down the rule that where property is bequeathed 
to any person, he is entitled to the testator’s interest therein, unless it 
appears from the Will that onl\ a restricted interest was intended for 
him/-’ 0 Where propertx is bequeathed to a person, with a bequest in 
the alternatixe to another person or to a class of persons, if a contrary 
intention does not appear In the Will, the legatee first named shall ne 
entitled to the legacy if he be alive at the time when it takes effect; 
hut if he he then dead, the person or class of persons named in the 
second branch of the alternative shall take the legacy (j P 


Where a bequest is made to a class of nersons under a general 
description only, no one to whom the words of the description are nol 
in their ordinary sense applicable, shall take the legacx/-° 


2305. Where a Will purports to make two bequests to the same 
person and a question arises whether the testator intended to make the 
second bequest instead of or in addition to the first, if there is nothing 
in the Will to show what he intended, the following rules shall prevail 
in determining the construction to be put upon the Will:— 

First .— If the same specific thing is bequeathed twice to the same 
legatee in the same Will, or in the Will and again in the Codicil, he is 
entitled to receive that specific thing only. 

Second. —Where one and the same Will, or one and the same Codicil, 
purports to make, in two places, the liequest, to the same person, of the 


0f>) S 8r, Succession Act. 

(17) lb., s. m. 

OH) Forbes v. Git, (io22) i A C\ 
25(>. 

( 10 ) Advocate-General v. Hormas/i, 20 
n - 375- 

(20) Pamodar Pas v. Payabhai, 22 J» 


B.U (RtO P C- „ , 

(21) Amirthayxan \. Kalla, 14 M ft- 

«*>. 70 ) . 

(22) S. Bo, Succession Act. 

(2j) lb, S. 05 

(24) lb, S. </>. 

(25) ff>. S 98, 


H. C .—73 
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same quantity or amount of anything, he shall be entitled to one such 
legacy only. 

Third .—Where two legacies of unequal amount are given to the same 
person in the same Will or in the same Codicil, the legatee is entitled to 
both. 

Fourth .—Where two legacies, whether equal or unequal in amount, 
are given to the same legatee, one by a Will and the other by a Codicil, 
or each by a different Codicil, the legatee is entitled to both legacies. 

Explanation .—In the last four rules the word “ Will ” does not include 
a Codicil/ 1 * 


Fifth .—A residuary legatee may be constituted by any words that 
show an intention on the part of the testator that the person designated 
shall take the surplus or residue of his property/ 2 3 4 5 * Under a residuary 
bequest the legatee is entitled to all property, belonging to the testator at 
the time of his death, of which he has not made any other testamentary 
disposition which is capable of taking effect/^* 

Sixth .—If a legacy be given in general terms, without specifying the 
time when it is to be-paid, the legatee has a vested interest in it from the 
day of the death of the testator, and if he dies without having received it, 
it shall pass to his representative/** if the legatee does not survive the 
testator, the legacy cannot take effect, but shall lapse and form part of the 
residue of the testator’s property, unless it appear by the Will that the 
testator intended that it should go to some other person. 

Seventh .—In order to entitle the representatives of the legatee to 
receive the legacy, it must be proved that he survived the testator/s* If 
a legacy be given to two persons jointly, and one of them die before the 
testator, the other legatee takes the whole.* 6 * But where a legacy is giveti 
to legatees, in words which show that the testator intended to give them 
distinct shares of it, then if any legatee die before the testator, so much 
of the legacy as was intended for him shall fall into the residue of the 
testator's property/ 7 * Where the share that lapses is a part of the general 
residue bequeathed by the Will, that share shall go as undisposed of/ 8 * 
Where a bequest shall have been made to any child or other lineal descen¬ 
dant of the testator, and the legatee shall die in the lifetime of the testator, 
but any lineal descendant of his shall survive the testator, the bequest shall 
not lapse, but shall take effect as if the death of the legatee had happened 
immediately after the death of the testator, unless a contrary intention 
shall appear by the Will/** Where a bequest is made to one person for 
the benefit of another, the legacy docs not lapse by the death, in the 
testator’s lifetime, of the persons to whom the bequest is made/ 1 "* Where 


(1) S. 101, Succession Act. 

(2) lb., S. 102. 

(3) lb., S. 103. 

(4) lb., S. 104. 

( 5 ) Jb„ S. 105 . 


( 6 ) lb., S. in. 

(7) lb , S. 107. 

(8) lb , S. 108. 

(9) lb., S. 109. 

( 10 ) lb., S- 1 Id. 
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a bequest is made simply to a described class of persons, the thing be¬ 
queathed shall go only to such as shall be alive at the testator’s death. 

Exception .—If property is bequeathed to ,i class of persons described 
as standing in a particular degree of kindred to a specified individual, but 
their possession of it is, by reason of a prior bequest or otherwise, deferred 
until a time later than the death of the testator, the property shall, at that 
time, go to such of them as shall be then alive and to the representative of 
any of them who have died since the death of the testator/"' 


239. Extrinsic evidence is inadmissible to alter, detract 
from, or add to the terms of a Will, though 
wh E en tr idmU. e ibu enC * "lay remove a latent ambiguity arising 
from words equally descriptive of two or 
more subjects or objects of gift. 


Synopsis. 


(1) Extrinsic Evidence lnad ■ 

missible to Vary Terms 
of Will , etc. (3006). 

(2) Evidence Admissible to 


Remove Latent Ambiguity 
(3006). 

(3) Provisions ot the Statute 
Lazo on the Subject 
(3007). 


2306. Analogous Law. —Tl is a sovereign rule of construction that 
in interpreting the intention of the testator, the primary and paramount 
object one should keep in view is to ascertain the testator’s real 
intention. lie must lake his seat in the testator’s easy-chair 
and, with the unfolded Will upon his lap, think his thoughts 
for the moment. But in doing so he must not take leave 
of the actual words used by the departed occupant of that chair. For 
it is his duty to interpret, not in the light of intention, nor by a flight 
of imagination, but by the stern realities of the written \Vill/ ,2) As 
Turner, L. J., said: “ In determining that construction, what we must 
look to, is the intention of the testator. The Hindu Law, no less than 
the English Law, points to the intention as the element by which we are 
to be guided in determining the effect of a testamentary disposition; 
nor, so far as we are aware, is there any difference between the one 
law and the other as to the materials from which the intention is to 
be collected. Primarily the words of the Will arc to be considered. 
They convey the expression of the testator’s wishes, but the meaning 
to be attached to them may be affected by surrounding circumstances, 
and where this is the case, those circumstances no doubt must be re¬ 
garded. Amongst the circumstances thus to be regarded, is the law 
of the country under which the Will is made and its dispositions are to 
be carried out. If that law has attached to particular words a particular 
meaning, or to a particular disposition a particular effect, it must be 


(12) Soorjeemoncy v. Penobundoa , 
'.) M. I. A. ( 550 . SV) 


(11) S. in, Succession Act 
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assumed that the testator in the dispositions which he has made, had 
regard to that meaning or to that effect, unless the language of the 
Will or the surrounding circumstances displace that assumption.” 
“ To put the matter another way. the question is not what the testator 
intended to do hut what lie did mean by the words which he actually 
used. The true enquiry is not what a testator meant to express, but 
what the words used do express; extrinsic evidence cannot be received 
as evidence of a testator’s intention, outside and independent of the 
written words employed by him. hi other words, where the meaning 
is fairly certain, it cannot be allowed to be modified by speculative 
inferences, drawn from his conduct, as to what he intended to do or 
thought he had done; extrinsic evidence, when admissible, is used as 
an aid to the correct interpretation of the language of the Will: but it 
cannot be relied upon for misconstruing the Will.” (l3) 

2307. The admissibility of oral evidence affecting the terms of a 
Will is subject to the provisions of Chapter VI fSs. 91-100) of the 
Evidence Act, S. 109 of which, however, provides that nothing in that 
chapter shall be taken to affect any of the provisions of the Indian 
Succession Act as to the construction of Wills. Now, since these pro¬ 
visions have been extended to the Wills of Hindus subject to the pro¬ 
visions of the Hindu Wills Act, it follows that Hindu Wills made under 
that Act are subject to the rules of construction enacted in the Succes¬ 
sion Act, and in Chapter VT of the Evidence .'ct so far as its provi¬ 
sions do not *' affect ” those of the Succession Act. l’.ut since the Hindu 
Wills Act does not apply to the mofussil outside I’cngal, it follows that 
their construction is subject to the Evidence Act unaffected by the 
Succession Act. In other words, a Hindu Will is subject to two different 
modes of construction according as it is or is not subject to the Hindu 
Wills Act. 


240. 


Extraneous 


The .surrounding - circumstances under which the 
devisor made his will—as the state of his 
Ev " property, of his family and the like—is 
admissible. 


Synopsis. 


(.1) Penitjnant Construction 
(3008-3009). 

(2) Construction so os to hffee 


tuatc Intention of Testa¬ 
tor (301 O'). 


2308. Analogous Law.— It i. s . again, a general rule, appli 

Reference to other a,ikc l .° Kn ff lish «*»»<• Hindu Law, that a Will 

Wills. !1 ? ust ,>c henignantly construed, the testator’s inten- 

t t , t,<,n carried out. if ascertainable, to the ex¬ 

tent and in the form that the law allows. (l -*> Expressions in one Will 
cannot be construed with reference to expressions of more or less doubt 


(13) Srimbash v. Monmohini, 3 C. I.. 
J. 224 (254). 

(14) Tagore v. Tagore, 9 B. L. R. 377 


P. Gordhan Das v. Ram Cooverbai. 
26 B. 449; Elkins v. Caftan, 13 N. L. R. 
51 . 
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ful import, to be found in other Wills.<*51 Such a method of interpre¬ 
tation has gone out of fashion in England/' 6 ) “To extend it to India 
would hardly be desirable. To search and sift the heaps of cases on 
Wills which cumber our English Law Repoils, in order to understand 
and interpret the Wills of people speaking a different tongue trained in 
different habits of thought and brought up under different conditions of 
life, seems almost absurd. In the Subordinate Courts of India, suen 
a practice, if permitted, would encourage litigation and lead to idle and 
endless argument.” 07 ) In another case, their Lordships of the Privy 
Council pointed out that owing to the fact that Indian deeds are not 
uniformly drawn up by practised conveyancers, it would be misleading 
to apply the rules of conveyancing to their interpretation. The Indian 
scribe at times makes no distinction between a deed and a Will, between 
a gift and a testament, (,s ) or between a testament and a power to 
adopt/' 9 * 

2309. There is no radical contrariety between the two sets of rules. 
And generally speaking, the rule stated in the section applies cuually 
to all Wills, whether those made 1>\ a Hindu or non-Hindu, and whether 
or not subject to the Succession Act. Extrinsic evidence is admissible 
to prove intention to make, alter or revoke, to ascertain the person 
named in the Will, to ascertain the thing bequeathed--that is, to ascer¬ 
tain the subject and the object -to ascertain whether a Codicil is cumu¬ 
lative or substituted, and other similar matters which do not contradict, 
add to or detract from its terms/-’ 0 ) 

2310. The language of the Will to be construed must be the best 
guide to its interpretation. It must be read as a whole and its paramount 
purpose ascertained. If all its clauses arc interdependent but consistent, 
then effect must be given to them all; but if some of them are incon¬ 
sistent, then the inconsistencies must, if possible, be reconciled and effect 
given to such of them as are reconcilable. It may be that the two 
clauses, though appearing to he antagonistic, are intended to provide 
for different circumstances. Such was the case in a Will, of which the 
8 th, 13th, and 18th clauses were seemingly antagonistic, in that they left 
uncertain whether the interest conveyed to the two sons of the testa¬ 
tor was absolute or limited. The High Court held them to convey only 
a limited estate, since there was a gift over, which precluded the possi¬ 
bility of an absolute devise; but, oil appeal, the Privy Council reversed 
their decree, holding that the limitation over was not intended to limit 
the son’s estate hut to provide for a contingency/-") So, a gift under a 
Will, to certain persons and their heirs for ever, of certain annuities, 
being fixed portions of the nett profits of an estate, was held to amount 


(■5) Karcndranatli \. Kaiiialbauni, 23 


ooi io. 

(17) Per Lord Macnaghlcn 111 Sarendra 
v Kamnlbasini, 23 C. 563 (572) 1’. (\. 
followed in Bhat/bati \. Kali Charau, 38 
C 468 P. C.; Dinbai Nusscrwanji, 40 
0 1005 (1012. ior.j) P C. 

(18) Mhd. Abdul Ghaui Fakhar 
bolian, 44 A. 401 P. C 

(19) Jayannath v. Kunja Bihari. 2(> L 


\\. N 474. 04 I. ( 458, (1922) T. C. if>2 

(20) Narastnyerit \ Rata Pangauti, 47 
M 729 P. ; Vcnkatadri v. Parthasaiathi, 
4X M 312 (329) P l ; PaUarara v. Fm- 
kalal'allu, 80 I C 807, (1924) PC 162, 
7 haunt) \. Ma 'than. 51 C\ 374 P. C.; 
Secretary 0} State \. Jyoli Prasad, 53 C. 
5 .U P. 

(21) Damodar Pa\ \ Payablun, 21 B. 1 
f2, O, win-re lhe\ ire set out; reversed 
O A. 22 B. 833 (841) P. C. 
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to a gift of proportionate shares in the corfnis of the estate, in the 
absence of a eonllict of such an interpretation with the general inten¬ 
tion as gathered from the whole Will/"* So. where the testator had 
bequeathed his estate “ to my adopted son Janardhan,” the Court upheld 
the bequest, though the adoption was found to be invalid. The deceased 
had made the adoption and considered it good, but did not make the 
bequest contingent upon its validity/-*** 


241. Where a specific charitable bequest fails for iiucer- 
c y P re* doctrine tainty in the object, and there is no direction 
upon its failure, that the bequest should go 
to the residue, the Court will apply the gift cy pres, that is to 
say, to olhei objects, as nearly as may be, of a similar 
character. 


Synopsis. 


(1) Cy Pres Doctrine (2311). 

(2) Application of the Doctrine 

(2312-2313). 

(3) Power of Court to Settle a 

Scheme (2314). 

(4) Charitable Bequest (2315). 

(5) Charitable Bequests lliberal¬ 

ly Construed (2316-2317). 

( 6 ) Bequest Void When Object 


of Charitv is Uncertain 

(2318-2319). 

(7) Subject Certain and Uncer¬ 

tain (2320-2321). 

(8) What are Valid Objects of a 

Charitable Bequest (2322- 
2323). 

(9) Bequest Void for Uncertain¬ 

ty of Object (2324-2327) 


2311. Analogous Law.—In the'first place, the Cy pres doctrine only 
applies to religious and charitable bequests. It has no application to 
bequests generally/- 11 * In the second place, the doctrine has no appli¬ 
cation even as regards charitable bequests, where there is a direction 
that, on failure of a bequest, the property shall fall into residue, o’- 
where the objects of the original trusts are capable of being carried 
into effect but remain unsatisfied, or where the original trusts are stil! 
subsisting. As the Privy Council observed: “The jurisdiction of tlv 
Court, to act on the Cy pns doctrine upon the failure of a specific chari 
table bequest, arises whether the residue be given to charity or not, 
unless upon the construction of the Will, a direction can be implied that 
the bequest, if it fails, should go to the residue.”*-** This passage 
occurs in a case in which the testator had made a bequest for the dis¬ 
charge and relief of poor debtors detained in prison in Calcutta, which 
having tailed by reason of the abolition of imprisonment for debt the 
Privy Council held that the gift was capable of being applied Cy pres, 
notwithstanding that the residuary bequest was to charity; that upon 


(22) llemaitfjini v. Nobin Chand, 8 V 
788. 

(23) DJtondu Bat v. Laxman Rao, 22 
Bom. L. R. 79g 

(24) A.-G. Haberdashers Co., 1 My. 
& K. 420; Thomson v. Shakespeare, 1 De 


G. F. & J. 3991 Carve v. Long, 2 De G. F. 
& J- 75', Re Clark, 1 Ch. 1). 497; Pearse v. 
Pattmson, 32 Ch. D. 154, cited in 4 Hals. 
L.F., § 346, p. 197. 

(25) Mayor of Lyons v. Advocate- 
General, 26 W. R. 1 (7) P. C. 
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the construction of the Will, there was not such a necessary inference 
of intention to be found in the terms and provisions of the Will as to 
raise the implication of a bequest over by the testator of these legacies 
upon the failure of the particular charities, nd that the appellant was 
not competent under his present petition, which was confined to the 
claim of a share of the residue as residuary legatee, to reopen the 
scheme, which had been nettled and confirmed by the High Court, for 
the Cy pres application of the fund in dispute, on the ground that the 
appellant was excluded from participation therein.* 1 ' 

2312. The doctrine of Cy pres, as applied to chai'.ucs, rests on the 
view that charity in the abstract is the substance of the gift and the 
particular disposition merely the mode, so that, in the eye of the Court, 
the gift, notwithstanding the fact that the particular disposition may 
not be capable of execution, subsists as a legacy which never fails and 
cannot lapse. It cannot be laid down as a general principle that the 
Cy pres doctrine is displaced where the residuary bequest is to a charity, 
or that among charities there is anything analogous to the benefit of 
survivorship, since cases may easily be supposed where the scope of the 
charitable object is such, or requires so small an amount to satisfy it, 
that it would be absurd to allow a large fund bequeathed to a parti¬ 
cular charity to fall into it. 

2313. On the failure of a specific charitable bequest, jurisdiction 
arises to act on the Cy pres doctrine, whether the residue be given in 
charity or not, unless, upon the construction of the Will, a direction 
can be implied that the bequest, if it fails, should go to the residue. 

In applying the Cy pres doctrine, regard may be had to the other 
objects of the tesator’s bounty, but primary consideration is to be given 
to the gift which had failed, and to a search for objects akin to it. The 
relief of misery in a particular locality may guide the Court in framing 
a Cy pres scheme to benefit that locality. Unless the Cy pres scheme 
framed by the Lower Court be plainly wrong, a Court of Appeal should 
not interfere with it.* 2) 

2314. A testator had bv his Will directed his executors to set apart 

a sum of Rs. 16,000 for a charitable dispensary and 
Co«mV« Power to 50,000 for its upkeep. He directed his cxecu- 

oettle a Scheme. tors to demarcate-a portion of his garden-house at 

Ramkristopur for the erection of the dispensary. By the partition of 
the garden-house the land was not available for the dispensary. The 
executors were all dead. But the Court held the Cy pres doctrine to 
apply and gave directions for carrying out the charity with the money 
and the accumulated interest thereon.* 3 ) 

2315. Charitable Bequest. —The essential characteristic of a chari¬ 
table bequest is that it must be for the benefit of the public or mankind. 
A bequest to a poor relation or friend by name, howmuchsoever chari¬ 
table in intention and in fact, is not a charitable bequest in law. In 
this respect there is no distinction between the English and the Indian 


v. i e 


Mayor of Lyons v. A.-G, l C. 303 


(2) Mayor of Lyons v. A.-G., I C. 303. 

(3) A.-G. v. Delchambers , 36 C. 261. 
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view of the subject. So, in an old English ea B e, charity is defined as 
a “ gift to a general public use which extends to the poor as well as 
to the rich.”*') The difficulty of attempting an exhaustive enumeration 
of objects which constitute charity is obvious and admitted. (s) I>ut it is 
not difficult to understand what charity means. The difficulty arises 
when it is diverted from its public purpose and becomes what is some¬ 
times called “ a private charity,” which, however, is only a charity in 
the legal sense when it is at least a charity restricted to a special class 
or administered by individuals without the inteivention of any corporate 
organization/") “ Much particular object may be private, but it is the 
extensiveness which will con-titute it a public charity.” 17 ’ 

2316. Noth the English and Indian rules of construction permit a 
latitude of construction in giving effect to the testator’s religious or 
charitable bequests which, if made to an individual, would be unquestion¬ 
ably void. Charitable bequests are no exception to the rule that a benig¬ 
nant construction must be placed upon Wills and charitable bequests/*' 
In ascertaining whether or not a general intention to make a bequest 
to a public charity is expressed with definiteness, the test to be applied 
is, whether a man of ordinan common-sense, wishing to follow' the 
directions of the testator with a willing mind, will have am piactical 
difficulty in giving effect to the bequest. So, where the testator directed 
his brothers to start a “ Sudavort ” for the need) in his name, and the 
bequest was opposed as void for uncertaint), though it was admitted 
that " Sadavart ” meant charity which took the form of a periodical dis¬ 
tribution, at regular intervals, of money and goods, the Court held the 
bequest good, on the ground that the testator had expressed his general 
intention to give a legacy to charitable purpose, and he only left 
uncertain the particular mode by which his intention u-as to be carried 
into effect. In such a case the triwiies or, failing them, the Court 
could draw up a scheme giving effect to the testator’s general inten¬ 
tion/ 4 5 6 7 8 9 ' 


2317. The principle of Hindu Law, which invalidates a gift, other 
than to a sentient being capable of accepting it/ 10 ' does not apply to a 
bequest to trustees for the establishment of an image and the worship 
of a Hindu deity after the testator’s death, and does not make such a 
bequest void/ 1 ') So, a direction to establish a Thakur at a place to be 
selected by the executors has been upheld/*- 2 ' as was the direction that 
the executors should get a Shiva’s temple erected at a reasonable cost 
in a suitable place within the compound of the brick-built Bait ha It k liana 


(4) Jones v. Williams, (17O7) Atnb 
l)5i. 

(5) tUorncy-General v Beane. (1740) 
2 Atk 87; Hall Darby Sanitary 
Authority, 16 Q. B. I). 163 

(6) Re Sinclair, (1884) 13 L K. Ir. 150 
(154). 

(7) Nash v. Morley, 5 Bea\ 177 (183). 

(8) Fcr Lord Lorcburn, L. t , in Weir 
v. Crum Brown, (1908) A. C. 162 (167) 

(9) Jamunabai v. Khirnji, 14 13. 1; 
Advocate-General v. Strongman, 0 Horn. 

R- 56 (Sadavart and Anna Chatra the 


same); Krishna Bai v. Notan Pas. i 
S L. R. 185, 4 I. (' 1158 

(10) Mali Vahoo \ Alamo ohm, z\ ]{. 

709 P. C 

(n) Bhupati \. Ramlal, $7 C 128 K 13 
overruling Upendra \ Hcmchandra, 25 C 
4°5; Raiomoyee v. 7 roylukho, 29 ( .‘260 
f 2 7J. 274) ; Nogendra v Benoy, C. 521 
To ihc same effect, Moharsuu/h v. Net 
A ’ Chatur Bhuj v. Chalcr- 
B y '- L J- J4I contra in Bhundan \. 
Srunatarya. 3 A. 793. 

(12) Rajomoycc v. Troylukho, b C. W. 
N. 267. 
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house inclusive of the building and garden thereof. 03 ) So are bequests 
to build a well and Avada or cistern for animals to drink out ofO-i) or 
for the performance of Shradh ami the giving . >f feasts to l^rahmins/'s) 
So was a bequest for the worship of Shiv 7 i uKur^"" and Dharm Sabha 
with a power to the executor to receive the surplus income after defray¬ 
ing expenses but with no power to alien ite the property 07) So, again, 
was a direction to executors and trustees to “pay to my sons or their 
heirs and representatives such sum-, for the Scm or service of my 
family idols and the usual Pit jus that are celebrated m my house and 
the periodical Shradh of my ancestors, of inv late wi'\ and of myself, 
when dead, as to the executors and trustees m.iv seem lit and proper.” 0 ») 
A bequest to a charitable object to be selected In the exe« utor is, oi 
course, a valid charitable bequest, sun e its object is certain, in that it 
is capable of being made certain by the e\e« uloi /*•»> 

2318. l?ut the case was held to lie different where the executor was to 
apply a bequest for “such ch.irit.ible uses oi for such emigration 
uses,” ( *’ o) or “to charitable or other indefinite usex." (JI > Such will be a 
bequest for " Sara Kom " or good works/--’ or " for purjioses of popular 
usefulness or for purposes of charitv," as the exe« utors, maj, in their 
plenary discretion, select, <JJ> or an\ similai vague purpose which the 
executor might select to spend the same, "in proper and just acts for 
the testator’s benefit." ( -' 4) 

2319. Such is a In-quest to "l)liawii." a vigm expression connoting 
“ virtue.” legal or moral duty and law A bequest to “Dharm ” sim plicitcr, 
or when coupled with equalb vague explanations such as " Dharm or doing 
all good acts of a permanent nature and acting in such a manner as to give 
me a good name," < -'> ) and similar bequests are void, both because of 
vagueness and because their object can onlv be attained In the creation of a 
trust which cannot be administered effectively /' 1 

2320. Subject Certain and Uncertain. —The subject of a charitable 
bequest must be reasonably certain, that is. it must be ascertainable with a 
leasonable degree of certainty as to what property the founder has dedicated 
or set apart for charity. There is this difference between a secular and a 
charitable bequest that m the latter case, if the testator has supplied a 
measure of the bequest, the Court will ascertain how much should he 
applied and will settle a scheme. 


(13) (lOkool \ h*rr. 14 1. —J 

(14) Jaim,(thin \ Khunn, 14 B 1 

(15) hahsh.in \ I 'at math, b H ?4 (23) 

( 1 fi) Kcihir \. .Ittil. u t . \\ X 10S3, 
follow’.nj; Pieurkanath \ liunada, 4 t 
443, followed m huh Si in 1 \ I’annaih, 

Ik 24 (25). 

(17) llenodi Rain, (1 \ 1. I 

144, 1 1. C hAfi 

(18) Anauda v Rajenda, 4 B 1„. K. (O 
t ) 231. 

(19) Parbuti \. Raniblianiii. 31 C. l’o.4 

(20) Him/eston \. Sidney, (190S) 1 l b 

488. 

(21) Hunters ,L-G (1891)) V V. 309 

(22) Rap \. J a inna Pas, 22 B. 774. 

(23 j 7 rikitm v. Ilaridas, 31 B. 5.83, fol¬ 


lowing RuaAmr Pe\ \. Pa, rati Rai, 23 B. 

(24) Gokaol v I<\ur, 14 C 222 . 

(25) Until iihoo \ Maiuoobai, 21 B 701) 

1’. C, 1 B 11 t K 71; Cursanda* \ 
i’nndravufdas, 14 15 482; Mar/trjt \. 
Xcnbai, 17 B 341, />». asbai.kar \ Moti- 
rain. i° 15 13(1; b'u nlrara.idas \. Cursan- 
das. 21 B (14(1; Ruth hoidas \ Parvatibm, 
23 B 725, Parthasaratln \ 7 hirurentja- 

dam 30 .\l 340 ([’er Subran.anya Iyer, J, 
di*\entiente) , I'pendm I.al v Hem 
Chand, a. >5 r 405, t,until Sinyli v. Slier 
Small. 14 l l .>47 

(1) .Sir the Mthiert discussed in 3 
(n'tir'*, l..nv of Transfer, (51I1 Kd.), §§ 
3237-3239 
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2321. The subject is, however, not uncertain where the testator devises 
the remainder over, after a succession of life-estates, to charity/ 2 3 4 * So, he 
may devise the income of a certain field or fund, the rent of certain pro¬ 
perties,^) half his income*** or a sum of money* 5 * specified or unspecified, 
provided its amount can be estimated. Such was the bequest to “ get a 
Shiva’s temple erected at a reasonable cost in a suitable place,” which the 
Court fixed at Rs. 2,843-10-6, being 3 per cent, of the value of the moveable 
property left by him/ 6 * 

2322. Not Void .—It has already' been stated that a bequest may be 
void because its subject or object is uncertain (§ 2318). It has also been 
seen that a somewhat different rule prevails as regards the construction of 
bequests, the object of which is charity, and that a bequest may be upheld 
if made to charity, though it would be void if made for a secular purpose. 

The Courts have accordingly upheld bequests for performing the testa¬ 
tor’s funeral ceremonies and for feeding Brahmins accouling to the custom 
of the caste/ 7 * or for feeding and paying Brahmins on the day following the 
Shivratri festival/ 8 9 10 ) or for feeding indigent men at the outer gate of his 
house. <0 * So, where a gift was made to the inmates of a hospital, it was 
held that the gift was in reality for the proper management and use of the 
hospital. Clifts to charitable institutions are valid ami upheld, even though 
the institution be not a corporate body, provided theie is some responsible 
authority charged with the general administration of the funds of the in¬ 
stitution/ 1 ") So a bequest to an Anna Cltalra /") and for a Sadavcnt 
for the needy have been upheld/ 12 * A Sadavart is a periodical distribution 
of food, money, cloth or goods. It is a well-known form of charity, the 
scheme of which can be easily settled As such, it cannot be held void for 
vagueness. Such is the bequest of the residue to such religious and 
charitable purposes as the trustees may think proper/* 3 ) though on this 
point the contrary is also maintained*' 4 * 

2323. As compared to this, the following arc more certain, e.y., settle¬ 
ment of Rs. 500 a month for continuance of the charity at the testator’s 
Dharamsala at Benares/' 5 * or fot the construction of a temple to Shiv within 
the compound of a specified house/' 6 ) On the same ground the bequest 
of the income derived by the testator’s securities “to the oldest respectable 
inhabitant of (lunville ” was upheld as a charitable bequest, intended to 
bring comfort and lelief to some old people in straitened circumstances/ 17 * 
In fact, it is now settled that a bequest to a named deity is valid/' 8 ) even 


(2) Tagore v 7 ay ore, g H. 1. K 377 
P. I'.; Gobutd v. Gomti, 30 \. 28N 

(3) Morarji v Nnibai, 17 It 351; Jam¬ 
nabai v Khimji 14 B 1. 

(4) Jadunath v. Sitaramaji, 39 A 515? 
P r. 

(5) GordLan v. Chunmlal. 30 A. 111; 
Rajendra v. Raj Coomari, 34 C s (Money 
includes investments) ; C alii cart v Eys- 
kette, (1918) 1 Ch. 33. 

(6) Gokool v. Issur, 14 C 222 (230). 

(7) Lakshmi v. Hai/nath, fj B. 24 

(8) Kcdar v. Atul, 12 C. W. N. 1083. 

(9) Rajendra v. Rajcoomari, 34 C. 5. 

(10) Fanindra v. A.-G., 0 C. W. N. 321. 


(11) A -G \. Si rang mail, (1 Bom. L. R. 
5<>. 

(12) Jamnabai \. Khimii, 14 B 1; 
Morarji v. Nenbai, 17 It. 351 ; Ktsltni liai 
v Hembat, 3 S. I. R. 185. 

(13) Farbali v. Ram Rarun, 31 ('. 895. 

(14) Surbomingola v. Mohcndranath, 4 
C. 506; Jamnabai v. Dharsey, 4 Bom L 

R. K93. 

(15) Gordltan v. Lhunnilal, 30 A. 111 
(112). 

(16) Gookool v. Issur, 14 C. 222. 

(17) Lucas (In re), (1922) 2 Ch. 52. 

(18) lihupati v. Ram Lai, 37 C. 128 F 
B Moharsitujh v. I let Singh, 3 A. 253; 
Chatarbhuj v Chatarjit, 33 A. 253. 
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though its image or temple he non-existent at the testator’s death, or if 
existent, was mutilated or destroyed, since the image is hut a symbol of 
the deity and may he renewed again and again/' 0 So, a bequest to establish 
an idol at such place as the executor shall think fit is valid/ 20 So is also 
one for the performance of Durtja and I.axm\ Pujas, to be carried out in the 
manner indicated by the testator/ 21 ) 

2324. Void for Uncertainty. —Hut, with all the liberality of cons¬ 
truction, the object may at times be wholly unascertainable. Whenever it 
is so, the Court has to consider whether the bequest whtdly fails or may be 
upheld Cy pres. As already observed, a bequest to Dharm has been held by 
the Privy Council to be wholly void/ 22 ) The same view had been previ¬ 
ously held here/ 23> Such are also bequests to Sarakam or " good 
works,”** 4 ) or to “purposes of popular usefulness or charity.”* 25 ) since a 
charitable bequest is mixed up with “jiopular” or “ useful ” purposes. It 
has been held that where charitable purposes are mixed up with other 
purposes of such a shadowy and indefinite nature that the Court cannot 
execute them, such as “ charitable or benevolent,”*') or “ charitable or 
philanthropic ” or “ charitable or pious ” purposes, or where the description 
includes purposes which may or may not be charitable, such as undertakings 
of public utility, and a discretion is vested in the trustees, the whole gift 
fails for uncertainty/ 2 ) 

2325. Such would be an endowment for the worship of God without 
spec!tying the deity/’) Such is a bequest to “the Thakurji in his Thakur- 
dwara ,” <4) though in this case there was evidence that the testator was build¬ 
ing a “ Thakurdwara ” or temple for installation of the image of 
“ Thakurji ” or Ramchand. In this view it is submitted that the case was 
wrongly decided as both the subject and the object were ascertainable with 
reasonable certaint), and in am case, the application of Cy pres should have 
been considered. 

2326. Hut there can be no doubt that a bequest to spend the residue 
of a fund “in proper and just acts for the testator’s benefit ” is wholly void 


(jo) 1 ‘ttrnai handra \ Copal, 8 t .1. I. 
,}(*); Plmpati \ Randal. 37 C. 128; Jhioy- 
chand v Kaltpada, 41 C 57 (<>j) , t antra, 
per McDonrll and Tottenham. IJ. • “We 
bclie\e that, according to Hindu notions, 
when .111 idol has once been, so to say. 
consecrated hy die appropriate reunion* 
performed and mantra pronounced, the 
deity of which the idol is the \isihle 
image, .esides in t, and not 111 any substi¬ 
tuted image, and the Idol is spiritualized, 
becomes what has been termed a juridical 
person. It does not by any means follow 
that, because the idol now in iiuestion has 
passed into the possession of the defen¬ 
dant, together with the projierty dedicated 
to it, it has thereby fallen into the condi¬ 
tion of a lost or broken idol, which h\ 
Hindu Law may be replaced .”—Duorga \. 
Sheo Pros had, 7 C.L.J. 27K (280, 281). 


(20) Rroiomayee \ 7 rilokhomohini, ay 
l . 2tO 

(21) Prafulla \. Jogcndra, y t'W.N. 


522. 

(22) Rum Iwrdas \ Parvatibai, 24 B 
725 I* t. 

(23) ( ursandas \ Pundraivndas, 14 15 
482; Morarn v Nembai. 17 B. 351; Dci- 
diankar \. Motiram, 18 B. 146; Partha- 
sarathy \. Thiruvcngada, 40 M. 340 
(Subram.uua Iyer, J , dissentiente). 

(24) Hapi v. Jamnadas, 22 B. 774 

(25) T rik uni da f \ Haridas, 31 B. 583 
(590). 
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( 395 . 3<*>). 

(2) Per Lord Dairy in Hunter v. A.- 
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Tnkutn Das v. Hariliar. 31 B 583 (585). 

(3) Chandi \ llaribala, 46 C. 95 1 

(4) Phundnn v Arya, 33 A. 793. 
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tor the reason given by Lord Davey in the case before cited. ( s) Such 
would also he a devise to “ religious purposes,” since, in a Hindu mind, the 
phrase might denote something more than and different from charitable 
purposes 5 (6) 7 8 lint a bequest that the income of ceitain property was “ to 
be devoted to religious and charitable purposes under the direction of my 
executor ” was declared to be valid charitable bequest/' 1 And the same 
view was taken of another bequest of " the residue of my estate in charity 
and in such manner and to such religious and charitable puqxises as he 
(the executor) may in his discretion think proper."'” 1 These cases shew 
that a bequest for the “ religious ” purpose may fail for uncertainty, but one 
for a “ charitable and religious purpose may succeed, because the Courts 
construe charitable bequests C'v /'res, which they cannot in the case of a 
purely religious bequest. (u1 

2327. A bequest to the testator’s agnates or to Brahmins is void for 
ambiguity as to the obicct. in that it is uncertain as to which of them the 
testator intended to take (,o) 


242. d) All words must be construed in their ordinary 
„ , Doiuilar sense unless there is a clear indica- 

Const uctio i of ‘. 1 , . . 

word* and technical lion that they are used in another sense. 

term*. 

(2) Technical terms must be presumed 
to bear their legal sense, unless the context deat h indicates the 
contrary: 

(3) Provided that before so construing, due regard must 
be had to the infirmity of the scribe if a launan, and bis 
familiarity with the expressions used by him. 

Synopsis.. 


(1) Construction of Words 

(2328). 

(2) General Words Judiciously 

Kccoynired to have a 
Technical Meaning (2329, 
2331-2332). 

2328. Construction of Words.- 

the construction of Wills is that there 
scarcely be any fixed ami general ru 
settlements and Wills varying in ter 
in situation (n > The only rule equal 


(,3) (rift or Kents and Profits 
(2330). 

(4) Technical Terms (2333- 

2338). 

(5) Meanimj of “ Malik ” (2339 

2340). 

-The only safe rule applicable tr 
is no rule at all. Indeed, there can 
le applicable to the construction of 
ns and applying to estates varying 
ly applicable to the construction of 
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B. H. C R. 7(1-11; Ham Go pal v Sib Kit- 
sen, 1 B. If. ('. K Parbati v 

Ram Hanoi, 31 C. ‘'95 (899). 

(8) Parbati v. Ram Hanoi, 31 C. ”93 


W IV**)- 

(9) Muthukridma v Ramchandra 37 
M- L J. 489; Sundar Kat v Kullu Ram, 
I* T C (L.) !‘20. 

( 10) Shyama v. fifoba, 17 C. W. N. 39. 
i) 1 (' 708. 

(11) liar Naravan v. Surja Kit mean 
.13 A. 291 (29(1) ] J . 
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all documents, whether deeds or Wills, is that ordinary words should he 
construed in their ordinary sense, and not in their technical sense, unless 
there is anything in the context to shew the contrary As many of the 
Wills of Hindus are written or spoken in the vernacular. Knglish Judges 
are not in i position to construe them with the same advantage- as ‘Indian 
Judges. Hut this is no reason for the Court, not conveisanl with the 
language, to consult and decide upon the opinion ol an Indian fudge who 
had not heard the case. As their l.ordships observi <1 m a case- "The 
learned Judges say that in the construction of the clause they have had 
the advantage of the opinion of Mr. Justice (Iupta. who is fullv conversant 
with the Hengali language which is his mother tongue, and Who agrees 
with them in the meaning to he attached to it Their Lordships remark 
upon this that Judges, who have hea r d the aigumvnts and who are respon¬ 
sible for the decision, can hardly with proprielv rest it on the . lithoritv of 
one who has not heard the arguments and is not lesponsihle for the decision, 
although he may be a Judge of the High Court It is true that this case is 
: peculiar one, in which Judges have to interpret a language which seems 
to be imperfectly known to themselves and to be familiar to a colleague. 
Hut, then, their Lordships aie not intoimed how Mr. Justice (iupta tran¬ 
slates the Hengali words It is only said that he agrees with the meaning 
which the other learned Judges below attach to the clause in question. He 
does not appear to have thrown am new light on the tendering of the 
words into Knglish. It must be taken that on this point he agrees with 
his colleagues of the High Court and with their sworn interpreter and with 
the official translation in the record If so, the agreement with the decision 
must be on account of that further reasoning, which has led the Courts 
below to inferences from which their Lordships dissent. 

2329. The case from which this passage is cited, related to the con¬ 
struction of the crucial words in a Will " parfyapt haibek,” translated hv 
the Knglish words “will become vested," as to which the High Courts said: 
" The technical meaning conveyed by the Knglish expiessions * shall vest.’ 

' shall become vested ’ are not in our opinion conveyed liv the Hengali 
words ‘ parjyapl haibek,' which really mean ‘shall devolve or go’ and 
indicate the line of devolution.”* 1 Quoting this passage, the Privy 

Council said: “This appears to their Lordships to be a misconception of 
what words are necessary for the vesting of a bequest or legacy. A 
bequest in favour of a person simply (that is. without any intimation of 
a desire to suspend or postpone its operation) confers a vested interest. It 
must be remembered that it is .vitliin a comparativelv recent period that 
Indian testators have adopted Knglish modes of creating interests in their 
estates. There is no line of precedents altaching to Hengali terms meanings 
which make them understood as terms of art by Hengali lawyers It is not 
suggested in this case that the meaning affixed by the Courts to the testator’s 
language is a sense required by a course of practice known to vakils. The 
only safe course is to give to his words the plain ordinary meaning.”* ,4) 
In the end the Privy Council held the words to convey no more than a 
direct and simple gift to the eldest son. This case is then an instance, of 
the danger to which the interpreter is exposed by ascribing to a non-technical 
expression a technical meaning. In another case, in which the question was 

(u) Harris \. Frown, .?8 C. 621 (635) (i.l) lb. pp. *>35. *>3*>- 

P. C. (14) lb . p. 634 P. C. 
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whether the bequest to an idol conveyed the corpus of the estate or created 
only a charge thereon, the Privy Council said: “ In such cases no fixed 

and absolute rule can be set up, derived alone from the use ot particular 
terms in one portion of the Will. The question whether the idol itself 
shall be considered the true beneficiary, subject to a charge in favour of 
the heirs or specified relatives of the testator for their upkeep, or that, on 
the other hand, these heirs shall be considered the true beneficiaries of the 
property, subject to a charge for the upkeep, worship and expenses of the 
idol, is a question which can only he settled by a conspectus of the entire 
provisions of the Will.” (,5) The terms of absolute grant in a Will may 
be qualified by its other clauses, and words expressed only to convey 
a limited interest may be enlarged by the purpose and effect of the bequest. 
The only safe rule to follow in the construction of a Will is, then, to eschew 
all rules of technical construction, to read the Will as a whole, and to see 
what was its manifest or underlying intention. This is the only safe guide 
which the Courts are counselled to follow in the construction of Wills and 
settlements/'^ 

2330. But though, this is the sovereign rule, still certain words, 
such as "Malik,” “ Putrapoulnuiikramc” “ lstanrari” and the rest, have 
now acquired a definite sense in conveyancing, and when the context 
permits, they must be understood in that sense. 

So, it is held to be a well-established rule of construction that a 
gift of the rents and profits of property is equivalent to a gift of the 
property itself, and it has also been decided that a gift of the income 
of property will also carry the legal and beneficial interest in the pro¬ 
perty itself.riri The testator bequeathed to his daughter-in-law his 
property " detailed below,” which comprised “ all cash, ornaments, uten¬ 
sils included and also two houses:” After execution of the Will the 
testator had invested some money on the security of mortgage bonds, 
and the question was whether they could be held as comprised in the 
term “cash” bequeathed. It was held that they did. “The words in 
which the gift to her is made are very general and seem to us to be 
comprehensive enough to include all the property, which is described in 
the body of the Will as ornaments, cash, utensils, et cetera. True it is 
that the words et cetera do not appear in the details of the property, 
but it was, we think, intended by the testator that all moveable and 
immoveable property, of which he was or should be possessed, should 
pass.” (,f ° Where, however, the testator gave his wife a life-interest 
in the house in his possession, and in those which he might afterwards 
“ purchase,” and the testator acquired a house by inheritance in conse¬ 
quence of the death of his younger brother, the question arising whether 
this house equally passed under the Will, it was held that the term 
“ purchase ” ( kharced ) was used in its normal sense and did not include 
the house acquired by inheritance. “ Tt may be thought that, at the 


05) liar Naraymi v. Surja Kunwari, (16) Har Narayan v. Surja Kwnvari, 

43 A. 2t)i (293) P L\, affirming O A 43 A. 29r (296, 297) P. C. 

Surja Kunwari v. liar Narayana, 39 A. (17) Durga v. IhtHichand, 2 A. L. J. 
.Hi, following Sonatun v. Juggutsoon- 568 (572), following Shooknwv v. Mano- 
daree, R M. I. A. 66; Ashutosh v. Doorga, harri, 11 692; Manitox v. Greener, L 

5 C. 438 P. C, distinguishing Jadu Nath K. 14 Eq. 456. 

v. Sit a Rtimji, 39 A. 553 P. C\ (18) Parsai.ni v. Ghareeh Das, 5 A. f.. 

/. 708 (712). 
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time of the execution of the Will, he did not contemplate the contin¬ 
gency of his acquiring any immoveable property otherwise than by pur¬ 
chase, and that, had he contemplated surl a contingency, he would 
have provided for it, and would have left to his widow all his real pro¬ 
perty, however acquired by him subsequently to the date of his Will 
This is a surmise not destitute of plausibility, although, if it be true, 
the circumstance that he did not add a Codicil to the Will, after he had 
inherited the house in question from his brother, for the purpose of 
supplying the defect in the terms of the clause which is the subject ot 
consideration, and securing the devolution to his widow of the aforesaid 
house, is not easily explained.”*"'* 

2331. In another case, the testator had died in 1857 leaving a Will, 
dated January 1857, Clause 11 of which provided that all his residuary 
estate “shall descend in equal shares to the eldest son to be born to 
each of the daughters of tny late brother who arc now alive. ’ By 
Clause 15 of the Will the testator declared that “until the majority 
of whoever may be the eldest at the time amongst the sons of my 
brother’s daughters, the estate shall remain in the hands of the executor 
absolutely and for all purposes.” At the time of the testator’s death 
two daughters of his brother were living, of whom C was married and 
F unmarried. C had a son born in 1858 who lived to be 21 years of 
age, and to whom, on his attaining that age, a moiety of the estate 
was made over by the executor. F married W in 1878, the only issue 
of the marriage being a son born in 1883, who lived onl\ a few hours. 
It was held that a moiety of the estate vested in the sons of C and F on 
their birth, and that the vesting was not suspended by the direction 
that the estate should remain in the hands of the executor, who should 
“ make over the share ” of each on his attaining 21 years; those words 
merely pointed to the possession and enjoyment of the shares, which 
had already been vested. The words “ the sons of those daughters,” 
following the bequest, referred to the sons to whom it was made, namely, 
the eldest son of each daughter. On the birth of F’s son, therefore, 
a moiety of the estate vested in him, and on his death, passed to his 
father as his heir.*- 20 * 

2332. So, where the testator bequeathed his estate to his wife as its 
“ Malik,” but added: “ She shall during her lifetime apply and spend the 
same in a good way,” it was held that these words had the effect of 
reducing an absolute estate to a life-estate with uncontrolled powers of 
disposition by acts inter vivosM In another case, the testatoi be¬ 
queathed an estate, stating that it “ shall be considered to be the pro¬ 
perty ” of a certain idol, and that “ whatever may be saved after defray¬ 
ing the expenses of the temple and the pay of the servants, shall be 
used by our legal heirs to meet their own expenses,” it appeared that 
the expenses of the temple absorbed only a small portion of the income, 
from which facts it was inferred that the testator could not have in¬ 
tended to bequeath the corpus to the idol in whose favour the estate 
was merely charged with the expenses of its upkeep.* 2 -* 


(tq) George v. George, 6 N. W. P. H. (21) Mithi Bat v. Maher Bai, a Bom. 
*'. R. 2IQ (221, 222). ' L. R. K58. 

(20) Harris \. Brown, 28 f. 621 P. C. (22) liar Narayan v. Surja Kmnvari, 
43 A. 291 P *', 
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2333. Technical Terms. —There are no technical terms, strictly 
so-called. My consensus of opinion, the Courts ascribe to certain words 
a definite meaning. In this sense these words may he taken to have become 
terms of art, as connoting a certain sense when used in deeds and Wills 
Such are the words Malik and l t utraf>aitiradikramcS 2 ^ or Putrafuut- 
tradiS J|) which are understood as words of general inheritance and generalh 
as conveying an absolute interest, but this sense may be limited by the 
context. As observed by Lord Davey: “There are two cardinal prin¬ 
ciples in the construction of Wills, deeds and other documents, which 
their Lordships think are applicable to the decision of this case. The 
first is that clear and unambiguous words are not to be controlled or 
qualified by any general expression of intention The second is, to use 
Lord Denman's language, that technical words < r words of known import 
must have their legal effect, even though the testator uses inconsistent 
words, unless those inconsistent words are of such a nature as to make 
it perfectly clear that the testator did not mean to use the technical 
terms in their proper sense.” ( -’ s) In another case, Lord Huckmaster 
observed that the word Malik “ could be appropriately used 
to constitute the wife absolute owner. It is not that the word is a 
‘ term of art,’ it does not necessarily define the quality of the estate 
taken but the ownership of whatever that estate mav be.” l ° In this 
view the use of the term Malik is significant but not conclusive of the 
quantum of interest intended to be convex ed. Put taken along with 
the context, it might be conclusive 

2334. A Will contained the following in favour of the testator'- 
sister’s son, Lalit, rfc., that he “ Incoming m\ substitute and becoming Malik 
of all my estate and proper.ies, shall .... enjnx, with son, grandson, 
and so on, in succession ( I , ulra/*iHilradikrame) the proceeds of im 
estate.” Provisions followed for the maintenance of his nephew’s 
widow and of his daughter, should he die; and a gift over that "in the 
absence of the said nephew’s son, grandson, great grandson, and so 
on, then of the sons born of m\ sislois .... the eldest with son. 
grandson, and so on with succession, ^hall ” receive the ownership. 
On a claim by the nearest Gnlraja Sapwda of the testator, against the 
nephew, for the construction of tlie Will, it was held In the High Court 
that there being expressions excluding the succession of females and 
conferring the succession to male heirs, and the gift over referring to 
the failure of mail issue at an\ remote time, and not to the event of 
Lalit's death without having male issue, and there being also expres¬ 
sions indicating an intention not to grant an absolute alienable estate, 
the VVill should be construed as giving to Lalit only a life-estate. Hut 
this view xva^ reversed In the Privy Council who said: “Their Lord- 
ships cannot find any sufficient reasons for importing into the gift to 
the appellant an implied prohibition against females succeeding as heirs, 


(23) Chukkun Lai \. Lalil Mohan. 

( . 90O, reversed O A. Lalil Mohan \. 
Chukkun Lai, 24 C. S3 4 P. ( ; Randal \ 
Secretary of State, 7 C 304 V C ; I lari \. 
Secretary of State, 5 C. 228; Motilal \ 
Advocate-General, 13 Bom. L. K 471. 


(24) Pailani Lot \ Teksim/h, .*0 \. *17, 
(tooroo Pas v. Sarat Chunder, 29 C 

(25) Lalil Mohan v. Chukkun Lai, 24 
C X34 (tty*) P. C. 

(t) Rhaidas v. Gulak, 45 B. 718 P C 
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so as to limit the nature or extent of the estate taken by the appellant, 
or confine it by construction to heirs male, although Ins estate may be* 
defeasible if the gift over is valid and the ev< u on which it takes effect 
should occur.”< J > •. • .. 

2335. In Bombay, where a more favourable view 7 prevails as. re 
gards the rights of female heirs, it has been held that a gift over to 
the daughters as “my vvaris ” (heir) conveys the ^ana absolute 
estate which would have passed if the term used were Malik (owner). (3) 
But it will be presently seen that words which are sufficient to convey 
an absolute estate in favour of a male, have not necessarily the same 
effect when the donee is a female. The same sense is conveyed by, 
the phrase S<antansremkramc, { -''> or words which convey the sense that 
the estate is granted to the donee’s " children and grand children,”, 
which are words of enlargement and not of limitation.. The testator 
granted a tahiq to his sister K “ with all rights appertaining thereto' 

. ... to you and the generations horn ol your womb, successively to 
enjoy the same. No other heir of jours shall have right of interest.” 
On the question arising as to the nature of the estate thus conveyed, 
the Privy Council held that the words “ you and the generations born 
of your womb” were intended to convey an absolute estate, the effect 
of which was not cut down by the negative words which were capable 
of being read as referring to the time of IC s death and “ that their effect 
is to make the absolute estate before given, defeasible in the event of 
a failure of issue living at the time of her death, in which event the 
estate was to revert to the donor and his heirs. ,,<5) 

2336. It has already been seen that the term “ Pitlm ” means in 
Sanskrit and in Bengali not only a son, hut also a son’s son and a son’s son's 
son, the three being regarded as one person in Hindu Law (S. 107). Con¬ 
sequently, when the testator spoke of a person as dying without leaving 
sons, the condition is satisfied only 7 if he dies leaving no son, grandson 
or great-grandson in the male line. (,,) And the term "issue ’’ not only 
includes children but also a son adopted by 7 the widow 7 under authority 
from her husband. 2 3 4 5 6 (7) Unless the term is qualified by the word "auras” 
or self-begotten, it does not exclude an issue by 7 adoption (a) Again, 
the terms “ Aulad ” or “ Sanlan ” import issue, both male and female.hb 
Unless a different intention appears from the context, limiting it only 
to male issue, that term is, however, ordinarily confined only to legiti¬ 
mate issue, though if the gift is made hv Will of the corpus of a fund, 
or a life-interest in a fund to the children of the testator or of another 
as a class, it would probably include also the illegitimate issue. (lo) The 
word “ Bans ” is of doubtful import and may mean either agnatic kins¬ 
men or descendants. The last term, again, is confined only to children 


(2) Lalit Mohan v. Cltukkint Lai, 24 
C 834 (85O P- C. 

(3) Chunilal v. Mulid, 24 ]?. 420. 

(4) Rhoobun v. Ilurrish Chundar, 4 t* 
23 (25) P. C. 

(5) Bhoobun v. Ilurrish Chinnier, 4 C. 
23 (28) r. C. 

(6) Bissonanth v. Bamasoondcry, 12 
I. A. 41 (47). 

(7) Beemchurn v. Ileeralal, 2 I. J. (N. 


Raia of Pitlafur. 9 
N. 


v) 225. 

(X) Suriya Ran 

d. 499 (595) P. t . 

(9) Kumud \. Jagendra, m (. \\ - 
(H5X), 41 1 C. 11; Phan Deri .. 
Mahan, (1900) P. K. 114; Krishna Rgo 
Rena Bai, 20 B. 571 (Chiklrcr cannot 
nean only sons). 

tio) Slier Bahadur v. Conga, 36 A. JOI 
(121, 122) P. C. 


H. C- 7 3 
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and grand-children and not to the testator's brother or widow.*") So, 
where the testator gave his widow the power to adopt from amongst 
“ my father’s Bans," it was held to refer to his paternal agnatic kinsmen 
and not to the descendants of his father.*") 

2337. The word " family ” is an elastic term and may mean “ a 
person and his wife and children” or the larger group of “a person 
and his descendants and their wives.” So, where the testator created 
a trust for the support of the testator's “ family,” the question arose what 
that word included, and it was held bv White, J., to mean the relatives 
of the testator, whether connected by marriage or blood, who were 
living at the time of the testator's death and then formed part of his 
household and were maintained by him. But on appeal this construc¬ 
tion was held to be too wide, the Court restricting it to include only 
the testator’s descendants and their wives living at the time of his 
death.*’3) 

2338. The words " hamesha ,” '* always ” or “ for ever,” though 
implying perpetuity, may be limited in their import bv the context. 
And taken by themselves, they do not per sc extend the interest beyond 
the person who is named. They are not inconsistent with limiting the 
interest given, but the circumstances under which the instrument is 
made or the subsequent conduct of the parties may show the intention 
with sufficient certainty, to enable the Court to presume that the grant 
was perpetual.*’*) So, where a decree provided that A should always 
pay B Rs. 70 per month, and the question arose whether the charge was 
to cease with B’s death or was heritable, the Court held that there was 
nothing to show that the payment was to continue after B’s death.*’*) 

2339. Meaning of “Malik.” —In several cases the Courts had to 
construe the meaning of the term " Malik ” as used in describing the female 
donee’s estate. Referring to it the Privy Council observed: “ It is not 
that the word is a term of art, it does not necessarily define the quality 
of the estate taken but the ownership of whatever that estate may be”*’ 6 ) 
that is to say, the use of the word “ Malik ” bv itself has not necessarily the 
effect of conferring a heritable estate on the donee, though it certainly 
implies that the female donee is clothed with absolute right. But the 
question whether such donee has necessarily an absolute estate, must largely 
depend upon the context, and in every case it is one of intention. As their 
Lordships observed later on in the same case: “If words were used confer¬ 
ring absolute ownership upon the wife, the wife enjoyed the rights of 
ownership without their being conferred by express and addition''l terms, 
unless the circumstances or the content were sufficient to show that such 
absolute ownership were not intended.''*’?) This case then reiterates once 


(n) Arumugam v. Ammi, i M. H. C. 
R. 400 . 

( 12 ) Dayabai v. Chunilal, io Bom. L. 
R p7. 

( 13 ) Khetter v. Ganga, 4 C.W.N. 671 
F N. 

( 14 ) Toolshi Pershad v. Ram Narain, 
l? C. 117 P.C,; Abdul Majid v. Fatima 


Pihi, ft 39 P. r. ; Asisunnissa v. Tasad- 
duq, 23 A. 324 P. C. 

(is) Asizunnissa v. Tasadduq, 23 A. 
324 P. C. 

( 16 ) Bhaidas v. Gulab, 26 C. W. N T 2 Q 
( 131 ) P. C. 

07 ) lb. 
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more their Lordship ’ view, so often expressed by them in previous cases/ 18 > 
that the rule which regulates the construction of a gift applicable to a male 
donee, cannot be extended to a female; and t) c use of a single w° r( l must 
not be construed as wrested from the context. “ I am the “ Malik," says 
the female donee. “ Yes,” says the Court, “ but let me see of what you 
are the Malik of your widow’s estate, or of the entire estate. For this 
purpose I must read the whole deed and take into account all the cir¬ 
cumstances. It may be that the donor has conferred upon you an excep¬ 
tional estate. But I cannot assume it, as I would have done, if you were 
not a female.” 

2340. The several cases, otherwise seemingly irreconcilable, may pro¬ 
bably be so reconciled. So, where, of two brothers B and G, B died 
childless, leaving a Will giving his widow the power to adopt and be¬ 
queathed his estate in two moieties to his widow and adopted son, if one 
was adopted, but otherwise his widow was to succeed to the entire estate 
as Malik with power of sale and gift, but that if she sold any property, 
the testator’s heirs and co-sharers should have the right of pre-emption for 
an adequate consideration. The widow died dedicating the property to 
a deity, whereupon G’s son sued for its recovery, contending that the 
widow had only a life-estate; but his claim was thrown out, the Court 
holding that the word Malik, if taken with the context, sufficed to convey 
an absolute estate and that the fact that her right of sale was subject to 
pre-emption, did not qualify her power of alienation any more than it would 
in any other case of sale otherwise subject to pre-emption/ 19 * 

243. The construction must be uniform, the same words 
being construed in the same sense, unless a 
Construction must contrary intention appear by the context, or 
b* uniform. unless the words be applied to a diffcient 

subject. 

Synopsis. 

(1) Construction to be Uniform have the Same Sense in 

(2341). the Absence of Contrary 

(2) Same Words Presumed to Intention (2342-2343'!. 

2341. Analogous Law. —This rule, though equall> general, 
does not coincide with the English rule, which does not favour 
the same construction of words though appearing in one clause, if 
they apply to realty and personalty respectively/ 20 * So, where ther_* 
is a gift of realty and personalty together to children “ or their heirs,” 
the word “ heirs ” is read in a dual sense, as denoting heir-at-law as 


(18) Padam Lai v. Tek Singh, 29 A. 
217; Surajmoni v. Rabinath , 30 A. 84 P. 

Punchaomoney v. Trailokya, 10 C. 
342 ; Shib Lakshan v. Tarangini. 8 C. I- 
L 20 * Sures Chandra v. Lalit Mohan, 20 
*« W. N. 463, and cases cited therein; 


Mangalji v. Rambhaoo. 64 I. C. (N.) 
752 . 

(19) Sudhamoni v. Surat Lai, 25 C. W. 
N. 527. 

(20) Forth v. Chapman, 1 P. Wms. 
667; 2 Williams on Executors (gth Ed.), 
933, 967 footnote ( h ). 
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regards the realty and next of kin as regards the personally ( - M) Hut 
this is an artificial rule due to the statute of distribution, for which, 
there is no parallel in this country; and no such distinction is, therefore, 
authorized by the law of construction. The context may, of course, 
indicate that the same word was intended to be used in a dual sense. 
So, while the term “ aulad. ” or “ issue ” is normally used to mean only 
a legitimate issue, where the context shows that the testator intended 
to benefit all his issue, whether legitimate or illegitimate, it will be so 
construed/") 

2342. The rule on the subject is thus formulated in the succession 
Act:—• 


Interpretation of words 
repeated in different 
part* of Will. 


“86. If the same words occur in different parts of the 
same Will, they must be taken to have been used everywhete 
in the same sense, unless there appears an intention to the 
contrary.” 


This is a general rule, and applies not only to the Wills of Hindus 
subject to the Hindu Wills Act/ J 3) but to all Wills alike/--*) " The Will 
is the dictionary from which you are to find the meaning of the terms 
which the testator has used.”<-s) “ The principle is, that if words 
acquire a special meaning by reason of their context, that meaning 
cannot be safely given to them, when used in a different context.”(') 
Considerations, which only show that a testator has made a disposition 
in his Will which the Court is surprised to find there, though they might 
have determined the sense in which the testator had used an ambiguous 
expression, cannot of themselves lead the Court to refuse to give effect 
to the plain language he has employed Where, for instance, the tes¬ 
tator makes a bequest to his children, it cannot be read as one limited 
only to the sons, to the exclusion of the daughters/-) So, where the 
testator made a Will whereby he appointed his wife as his executrix 
and heir, and provided that if a son he born to him, that son should be 
the owner of the residue, and if no son be born, then his wife should 
be the owner, the Court held that, on the failure of the contingency 
contemplated, the wife took an absolute estate/s) Where words of 
contingency form part of the description of the class of persons to take, 
as in the case of a gift to those “ who shall attain the age of 21,” the 
words must receive their natural construction, and no estate vests in 
any one till he attains the prescribed age. Tn such a case, there must 
be something in the context pointing to a different construction, or 
something in the Will inconsistent with the literal construction, to 
justify a Court in adopting any but the literal construction. In the 
words of contingency occurring in the description of the class of per¬ 
sons to take, a mere gift over is not sufficient to alter their meaning/-*) 


(zi) Williams on Executors, (oth 
Ed.), 966 footnote. 

(22) Slier v. Ganga, 36 A 101 (121. 
122) P. C. 

(23) S. 2, Act XXI of 1870. 

(24) Krishna Rao v Rena Rai, 20 B. 
S 7 i (592). 

(25) Per Lord Cairns in Hill v. Crook 
6 H. L. 283 (285); In re Birks, (1900) 


I Ch. 417 (418). 

(1) Per Wilson, J., in Rallin v. Ballin, 
7 C. 218. 

(2) Krishna Rao v. Rena Rai, 20 B. 
57 i ( 59 b. 592 ). 

(3) Jairani v. Kessowjee, 4 Bom. I..R. 
555 ( 557 ). 

(4) Rallin v. Rallin, 7 C. 218 (224). 
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2343. So, where the testator appointed four trustees to his Will, 
and provided that “ upon your death, these properties shall similarly 
devolve on your heirs,” and it was contended that while the words 
“your” referred to the four trustees, “yom death” was intended not 
to refer to the death of all the trustees, the Court rejected the cons 
truction, holding that there was nothing in the context to justify a depar¬ 
ture from the normal rule/'}) 


244. (1) Of two modes, preference must he given to the 

construction which gives effect to every 
All words mu«t be expression. 

considered. 4 

(2) But where two or more clauses are 
repugnant in a deed or Will, the first in the deed and the last 
in the Will shall prevail. 

Synopsis. 


(1) Analogous Law (2344). 

(2) No Part to be Rejected If 

Reasonable Construction 
Possible (2345-2346). 


(3) All Words to be Considered 

(2347). 

(4) Construction of Repugnant 

Clauses (2348). 


2344. Analogous Law —Ilotli the clauses of the section are sup¬ 
ported by the undernoted cases. (,o) 

2345. The general rule is that all words used in a Will must 

Clause (1) receive their due importance. This is emphasized 

..aiise u,. hy Jaimini who quotes Karik’s terse aphorism— 

"more words, more meaning” (§ 228). This rule is thus enacted in 
the Succession Act:— 


“85. No part of a Will is to he rejected as destitute of meaning if it is 
1 ossihle to put a reasonable construction upon it.” 


The rule is taken from the English Law and may he thus illus- 
. trated. (,1 > If one devises land to A in fee, and 

if •i°c Pa K ^ ected later on in the same Will devises it to C for lift, 

abl'y Construed?****" both parts of Will stand. C will take tirst, and 

A on determination of C’s interest.*'-’) 


2346. Although the cardinal rule in the construction of Wills is 
to give effect to the intention of the testator, the duty of the Court 
is to discover not what the testator meant hut what is the meaning 
of his words.< IJ ) 


(9) A {/Imre Nath \. R a mini. 11 C L. I. 
4 f >r (17.1). 

(10) Cl. ( i ). —Amirthayyan \. Kalhc- 
ramayyan, 14 M. f>8 (6g). 

Cl. (2).— A -G v. llormusii, 29 H. 375; 
Romasundra v Ganga, 28 M. 386 

(n) 2 Jarman .011 Wills, (5th Kd.), 
■(*56; 1 Williams on Executors, (toth 


Ed.), 837, citing Grey \ Minnethorpe, 3 
Ves. 105; Constantine \ Constantine, 6 
Yes. 102; Halt v. Warren, ij II. L C. 420. 

(12) Anonym , Eli?. 9; Poe v Daires, 4 

M. & W. 599- .... „ , , 

(13) Aqhore Nath \ Ramon, It ( . L. J. 
4O1 (474), 6 I. C. 554, following Abbot 
v. Middleton, 7 H. E C. 68, it E. R. 28; 
Searlc v. Raielins, (1892) A. C'. 34-2 (344). 
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2347. The primary rule applicable to the construction of 
a deed or Will is 'that stated in Clause (1). It is but 
natural that where the executant has used expressions, he is presumed 
to have intended that they should control his meaning. But this is 
not always possible. And if two or more expressions are found to be 
irreconcilably contradictory, how arc they to be construed? In that 
case, the rule of English Law governing Wills, and enacted also in 
the Succession Act and applicable to Hindu Wills when subject to the 
Hindu Wills Act, is that the later clause overrules the earlier clause, 
but the converse rule is held to govern decds (7 > (§ 2348). The reason 
for this distinction appears to lie in the fact that since a Will takes 
effect upon the death of the testator, his last wishes are alone material, 
whereas a deed, which takes effect upon execution, must follow the 
conveyancing rule that the words which purport to convey in presenti, 
have that effect instanlcr, and cannot be qualified by later words of 
limitation But the rule that if there be a repugnancy, the first in a 
deed and the last in a Will shall prevail, has no application where the 
supposed inconsistencies are found in one anti the same provision/^ 
or where they provide for different circumstances.* 6 7 8 9 * 

2348. Construction of Repugnant Clauses. —The rule here tormu- 

Clauie (2t lated is a rule of English Law/ 1 " 1 but it is a rule 

au “ '' which is in consonance with natural equity and 

has been recognised in several cases in this country. But it is a rule 
to which recourse must be had only in the last resort and only after 
all other rules fail.*' 1 * And before it is applied, it must be cleat that 
two or more clauses of a deed or Will are really repugnant, in many 
cases they may be supplementary and by no means irreconcilable, if 
due regard be had to circumstances and to context. Such a case arose 
in a case decided by the Privy Council, in which their Lordships had 
to construe the effect of two seemingly contradictory clauses. The 
recital in a debtor’s letter referred to a standing debt, and the lien 
he created charged all the balances due from him. The debtor con¬ 
tended that the charge was limited to the debt then due, while the 
creditor claimed lien for all balances, whereupon the Privy Council 
observed: “ The construction of an ambiguous stipulation in a deed 

may undoubtedly be governed or qualified by a recital; but on the 
other hand, if the intention of the parties is clearly to be collected 
from the operative part of the instrument, that intention is not to be 
defeated or controlled because it may go beyond what is expressed 
in the recital.”In this case the recitals stated that since the exe¬ 
cutant owed to the creditor a considerable amount of money, he deli¬ 
vered a lien for the current outstandings “ aud upon my payment of 
all balances, you will at once return to me all documents now depo¬ 
sited with you and cancel this letter.” The debtor contended that the 


(6) S. 88, Succession Act; Chiman 
Rao v. Rambhau, 4 Bom. L. R. 509. 

(7) Doe v. Biggs, 2 Taunt, 109 (113); 
Forbes v. Git, [1922] 1 A. C. 256. 

(8) A.-G. v. Hormusji, 29 B. 375. 

(9) Damodar Das v. Doyabhai, 22 B. 

«#' P- C. 


(10) Deo v. Leicester, 2 Taun. 109 
(113). 

(u) Advocate-General v. Hormusji, 29 
B. 375 ( 38 t) ; Anirthayyan v. Kethe- 
ramayyan, 14 M. 65 (70). 

,, <??> Marcar v. Sigo, 2 M. 239 (257) 
V. U following Walsh v. Trevanion, 15 
P- & 750. 
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lien was limited by the recitals, but the Privy Council held the later 
clause, which constituted the contract, to extend to all unpaid balances. 
In another case the Rombay High Court had to consider the effect c>f 
repugnancy in the fame elause, in which c ise they held the rule hero 
formulated inapplicable. In that case a deed of indenture contained, 
among other things, a provision conveying to trustees “ upon trust and 
for the use of the said trustees absolutely, to be expended and used 
by them for such charitable purposes as they might think fit.” Thete 
was clearly inconsistency between conveying “ absolutely ” and a fur¬ 
ther direction creating a trust in favour of charity. It was held that, 
read as a whole, the testator intended to create a trust and that the 
word “ absolutely ” was not inconsistent with the creation of a trust.* 1 ?' 
Rut in another case, where the husband had bequeathed his estate to 
his widow as “Malik" but had added that “during her lifetime she 
shall apply the same and spend it in a good way,” the Court held the 
words to be words of limitation, reduping the estate to a life-estate.* 1 ®) 


Cttistmetion must 245. That construction must be pre- 
bebenignant. ferred which will prevent a total intestacy. 

Synopsis. 


(1) Construction Against lutes- the First Will and .the 

tacy (2349). Second Found Invalid 

(2) When the Testator Cancels (2350). 


2349. Analogous Law. —This rule is a natural corollary to that 
which favours the benignant construction of Wills, 
Construction giving effect to its bequests as far as possible 
Iot.st.cy> £ nd « #fter slr! ,; ning every nerve to make a 

sense out of the most uncouth declaration of the deceased. 
Consequently, of two modes of construction. lav favours 

that which will prevent a total intestacy.* 1 ®) So, where the testator 
bequeathed his estate to his two wives A and B and his nephew C in 
equal shares, providing that so long as his “wives A and B will remain 
alive all the three shall enjoy in equal shares, and on the death of A, 
her share will be enjoyed by B and C in equal shares, and on the death 
of both A and B, C shall obtain the estate absolutely.” C survived A 
but predeceased B, a contingency not provided for in the Will, where¬ 
upon it was contended that on the death of C, the estate would descend 
as upon an intestacy, and that, therefore, B became entitled to the 
estate as the heiress of her husband. Rut the Court held that that 
was not the testator’s intention, and that the Court could not adopt a 
construction which would lead to intestacy, and that the testator’s 
intention being to vest the estate in C on the determination of the 
lives of A and" B, C’s representative became entitled to possession of 
C’s interest.* 20 ) 


.. ( 17 ) Advocate-General 
B. 375 (385). 

( 18 ) Milk* 

Hw 


Hormusji, 29 
Ha* v. Mektw Bat. *6 H. 


( 19 ) Mandakini v. Arunbala, 3 C. L. 
J. 515 , following Turner v. Ballard, 30 

( 20 ) Mandakmi v; Armtbnkt, $ G L J. 

fig (sax fat)* ..... 
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2350. Where a'person made two Wills, by the later of which the 
dispositions made by the earlier one were cancelled, but where the 
„ dispositions made by the latter Will turned out to be invalid in law, 
it was held that as the testator had wanted to make a Will and had 
had no intention of dying 1 intestate, his akin,us revocandi had only a 
conditional existence and that his real intention was to revoke the first, 
only if the second would successfully effect the dispositions set out 
therein, and that, on these failing, the first Will become operative* 10 * 
(§ 2260 ). 


Subsequent event. 246. The construction is not to be 

ignored. varied by events subsequent to the execution. 

Synopsis. 

(1) Time When Will Takes (2) Devisee Born After Tcsta- 
liffect (2351). tor’s Death (2352-2353). 

2351. Analogous Law. —A Will speaks and takes effect as front 
the date of the testator’s death.*- 0 * Out this docs not mean that we 
are to construe whatever a man says in his Will, as if it were said 
on the day of his death. . All it means is that where the testator uses 
expressions such as “ my land ” or the like, it would not include all 
after-acquired property which he possessed at the date of his death. 
In one case, at the date of his Will, the testator possessed a cottage 
and a little land in a place where he subsequently purchased a large 
house and gardens, by his Will he had given “ my. cottage ” and “ a*l 
my land ” in the place to a specific devisee, and the question was 
whether the devise sufficed to convey the house and gardens which he 
had purchased since the date of his Will. It was contended that since 
the description of the properly must be deemed to refer to the pro¬ 
perty answering that description at the death of the testator, " all mv 
land ” in the Will had the effect of conveying both the subsequently 
acquired house and the gardens, but Lindlcy, L. J., overruled this 
contention, holding that, in order to construe a Will, you must look at 
the facts as they were at the date of the Will.* 21 * 

2352. In another case, Thurlow, L. C., laid down as a sound rule 
that the language of a Will must be construed with reference to the 
circumstances existing at the time it was executed, and not by any 
subsequent event. Where, for instance, the testator had bequeathed 
a fund to A, desiring him to dispose of it to such charities as he thought 
fit, recommending poor clergymen with large families and good cha¬ 
racter. A died 9 years before the testatrix who had notice of it, where¬ 
upon the next-of-kin contested the devise to charity on the ground 
that A’s death had revoked it, or at least made it so imperfect that it 


(19) Govinda v Ramcharan, 52 C. 748 
.(20) S. 90, Succession Acl, framed.in 
accordance ‘with S. 24 n£ the English • 
Wills Act, i«J7' .(.1 Vift.,. CV 26). * 

• " s • ..f. i r.r, 


(21) Portal amt iMtnb, (In re), 30 
th". 50 (ss), explained in Gillins (In re),; 
(1909) 1 Ch. 345 (’35/4 3S2)- 
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could not be rendered perfect. The next-of-kin argued as follows: 
“ The testatrix had given nothing to any charitable purpose, but per¬ 
sonally to the trustee to appoint. She must have contemplated either 
that he was to outlive her or not. By his death 9 years before her, 
the gift lapsed; and she was for 9 years together in the situation of a 
testatrix giving to such uses as she herself should appoint; for she did 
not mean the confidence to go to his representatives as she meant the 
legal interest to go.” But Thurlow, L. C., overruled this contention, 
holding that the Will could not be construed in the light of subsequent 
events or of what the testatrix might have done or thought afterwards. 
“ The Court cannot resort to circumstances of that kind, nor judge of 
her intention at the time of making the Will by what she thought 
afterwards; 

2353. So, where the testator gave £ 1,000 to M and the issue of 
her body, and in default of such issue he gave the said £1,000 to be 
equally divided between the daughters, then living, of / and E his wife, 
it was held that the devise could not benefit the daughters of / and E 
born after the testator’s death.* 23 * On the same principle, where the 
number of children mentioned by the testator agrees with the number 
existing at the date of the Will, the gift will not be extended to an 
after-born child, although en ventre sa mere at the date of the Will.* 2 ** 

247. Where a testator’s intention can- 
P ar/ fect ° f ° perative nwt °P erat e to its full extent, it shall take 
par effect as far as possible. 

Synopsis. 

( 1 ) Partial Operation of Will ( 3 ) Bequest to Several Persons 

( 2354 ). of Whom Some Cannot 

( 2 ) Effect of Operative Part Take ( 2354 ). 

( 2354 ). 

2354. Analogous Law. —This is S. 87 of the Succession Act and 
is in accordance with the English Law, (2S) according to which, if a 
testator devised two parts of his property, showing an anxious inten¬ 
tion that they should both go together, but on its appearing that he 
had no power of disposition over one part, the devisee would take the- 
other part, though the testator did not intend him to take the one 
without the other.*'* So, where the testator bequeaths an estate con¬ 
trary to Hindu Law, what is contrary to law will alone be inoperative, 
but the rest given effect to. “ If the gift were to a man and his heirs, 
to be selected from a line other than that specified by law, expressly 
excluding the legal course of inheritance, as, for instance, if an estate 
were granted to a man and his eldest nephew, and so forth for ever, 
to take as his heirs, and without any of the persons so taking, having 


(22) Moyyridge v. Thackxocll, t Ves. 
J. 464 (475) S. 7 Vcs. 36, jj Ves. 
416, 30 E. R. 440 (445) ; S. J10, Succes¬ 
sion Act. 

^(23We<? v. A mi ley, 1 Cox- 324, 29 E. 
(24) Js there v.- Bishop, *4 li.. C. "’C. '*55; 


He Emery’s Estate, 3 Ch. D. 300. 

(25) Fisk v. A.-G, 4 Eg. 521; Hunter 
v. Bullock, 14 Eq. 45; Dates on v. Small, 
18 Eq. 114; In re IVilliams, 5 Ch. D. 
735 ". In rr Birkett, 9 Ch. D. 575 

(1) Southey v. Svmcrrilc, 13 Ves. 
480 . 
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the power to dispose of the estate during his lifetime, here inasmuch 
as an inheritance so described is not legal, such a gift cannot take 
effect except in favour of such persons as could take under a gift, to 
the extent to which the gift is consistent with the law. The first taker 
would, in this case, take for his lifetime, because the giver had at least 
that intention. He could not take more, because the language is incon¬ 
sistent "'with his having any different inheritance from that which the 
gift attempts to confer, and that estate of inheritance which it confeis 
is void.”**) 

If an estate is limited to two jointly, the one capable of taking, the 
other not, he who is capable of taking shall take the whole.**) If the 
legacy be given to two persons jointly, and one of them die before the 
testator, the other legatee takes the whole. But where a legacy is 
given to legatees in words which show that the testator intended to 
give them distinct shares of it, then if any legatee die before the testa¬ 
tor, so much of the legacy as was intended for him shall fall into the 
residue of the testator's property.**) 

248. (1) Probate of a Will may be obtained by an exe¬ 

cutor appointed bv the Will. 

Probate. 

(2) The grant of probate is subject to 
the provisions of Ss. 211-369 of the Succession Act. 

(3) The probate of a Will only establishes its factum 
but not its validity which must be otherwise established. 

Synopsis. 

( 1 ) Effect of Grant of Probate ( 3 ) Powers of Executor and 

( 2355 ). Administrator ( 2357 - 

( 2 ) Questions to be Decided by 2358 ). 

Probate Court and Mode ( 4 ) Executor or Administrator's 
of Enquiry ( 2356 ). Title to Property ( 2359 ). 

23S5. Analogous Law.—The object of obtaining probate* 6 ) of a 
Will is to prove it and obtain a conclusive order as to its contents 
and the appointment of executors, if any, named therein, but 
not the validity of its provisions.* 7 ) The object of the proceedings is 
merely to determine the question of representation of the 
deceased for the purpose of administering the estate and 
not for the purpose of determining any question of inheritance or 
the title.*®) Though the judgment of the Probate Court is a judgment 
in rent, binding upon all persons, it is not conclusive in the sense that 
the Civil Court is precluded from trying the same issues.*^) The Court 
in granting probate must follow the language of the Succession 

(2) Tagore v. Tagore, 9 B. L. R. 377 (6) From Lat~ Probo. to prove; 

P. G, Tarokessur v. Soshi, 9 C 922 hence, the proceeding in which n person's 

( 957 . 958) P. G; Kristoronimoni v. Will is proved ns‘such and registered. 
Norendho, 16 C. 383 P. C. (7) S. 227, Succession Act. 

(3) S. 106, Succession Act; Nandi (8) Jagannath v. Ran jit, 25 C. 354; 

Singh v. Sita Ram, 16 C. 677 P. C. A runway i v. Maltendra, 20 C. 888} 

(4) S. to 6, Succession Art, Ganesh v. Ramchtindra, 21 B. 563. 

(fd & (y) V, Hrerfit, 13 JjJ p. 90^ 
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Act, without digressing into English Law on the subject/ 9 ) It 
has not to try the applicant’s title to the property or to decide 
on the property disposed of or on the validity of such dis 
position/ 10 ) Obtaining probate means nothing more than that the Wii/ 
was executed by the testator, and does not decide his power to make 
the Will or its validity/ 1 *) The Court cannot go into the title of the 
testator/ 12 ) It is bound to grant probate on proof of execution of the 
Will, unless it finds that it was not executed by the testator, or that he 
was not in a state of mind competent to exercise his tc tamentary 
powers, or that the Will was not the testator’s own voluntary act. The 
Court has no concern with the question whether the Will, if proved, 
will be effectual or valid, or whether it can affect certain parts of the 
property with which it purports to deal. The mere fact that a Will, 
if proved, might, in view of a previous decree of a Civil Court, prove 
ineffectual, is no ground for refusing to grant probate/'^) Though the 
probate proceedings are miscellaneous/'*) and questions of title cannot 
be raised or decided, still no matter can subsequently be contested in a 
regular suit after it is once decided in the probate proceedings. So, 
where a Will contained a clause “ that the testator had no son and had 
not given and will not give the widow authority to adopt,” it was held 
that the question that there had been no adoption was res judicata and 
could not be re-agitated in a regular suit/ ,s) 

2356 . The object of proceeding under Part IX of the Succession 
Act*' 6 ) is to determine the question of representation of the deceased for the 
purpose of administering the estate, and not to determine question of 
inheritance. The Court should not enter into questions of adoption in 
such proceeding/' 7 ) 

In every case in which probate of a Hindu Will is asked, a special 
citation ought to be served upon those persons whose interests are 
directly affected by the Will. The practice of a mere general citation 
in all cases is one which may tend to encourage fraud/' 8 ) 

An application for probate cannot legally be disposed of by a com¬ 
promise. The Court is itself under a duty to determine whether the 
Will is genuine or not/* 9) 


(9) Kurrutulain v. Nusleat, 33 C. im N. 445, 16 I. C. 48; Chintaman v. Ram- 

P. C. chandra, 12 Bom. L. R. C94. 

(10) Throve v. Macdonald, 3 P. D. 76; (12) Bhabangana v. Ilorendra, 17 C. 

Behary v. Juggo, 4 C. 1 ; Arunmayi v. W. N. 445, 16 I. C. 43. 

Mahendra, 20 C. 888; Lalit Chandra v. (13) Jagadindra v. Madhusudan, 20 C. 

Baikantha, 14 C. W. N. 463, 5 I. C. 395; W. N. 307, 27 I. C. 24. 

Nishi v. Ashutosh, ib. 613; Baisnav v. (14) Indra Narain v. Onkarlal, (1912) 

Kishore, 15 C. W. N. 1014; Hormusji v. P. K. 20, 10 I. C. 120; Indar Narain v. 
Dhanbaiji, 12 B. 164; Barot v. Muli, 18 B. Onkarlal, (1912) P. R. No. 20, 10 I. C. 
749; Bal Gangadhar v. Sakioar Bai, 26 B. 130; Cullen v. Elkins, 9 N. L. R. 152, 21 
792 (797) ; Ochavaram v. Dolatram, 28 B. I. C. 599. 

644; Birjnath v. Chander, 19 A. 458 (15) Brendon v. Sundrabai, 38 B. 272. 

Maltasundar v. Ratan Prasad, 1 Pat. L. W. (16) See old Probate and Administra- 
370; Behari v. Ganga, 1 Pat. L. W. 744, lion Act (V of 1881). 

41 I. C. 279; Nga Five v. Michan, (1910) (17) Manshanna v. Ma Chin Taw, 10 

U. B. U. 169, 10 I. C. 993; Birjnath v. Bur. L. T. 184, 44 I. C. 138. 

Chandar, 19 A. 458; Mahasunder v. Rain (18) Ramona v. Hurra Lall, 6 C. 570. 
Ratan Prasad, 1 Pat. L. W. 370. (19) Jageshicar v. Jagatdhari. 2 Pat. L 

(11) Bkabmffana V. Horendra, 17 C W, f. 5.15. 40 T t\ 345. 
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Except in a case subject to the Hindu Wills Act, there is nothing 
to oblige a person to apply for a probate before enforcing the terms ot 
the Will/ 20 * And since a Will may in certain cases be still oral, a per¬ 
son may obtain probate even of an oral Will/’ 1 * The Courts naturall) 
view with suspicion an oral Will/ 2 -* but the Court cannot refuse probate 
if the Will is proved without opposition, and in any case it cannot be 
refused merely because the Will is officious/ 2 ^* 

2357. Powers of Executor and Administrator.—The powers of a<i 
executor and administrator to dispose of the estate of the deceased 
may be viewed from three standpoints. Under Hindu Law, the woman’s 
limited powers of disposal arc not enlarged by the mere fact that 
she had been appointed, whether expressly or by necessaiy implication, 
executrix of the Will of the deceased. Rut the question remains 
whether her powers become enlarged by reason of the provisions or 
the Probate and Administration Act now incorporated in Part IX of 
the Succession Act. 

Under the unamended S. 90 of the Probate and Administration 
Act/ 2 *) an executor or administrator was only competent to dispose 
of the property of the deceased with the consent of the Court, unless 
it had, when granting probate or letters of administration, exempted 
him from the necessity of obtaining such consent. 

2358. This section was amended in 1889 , (j s) in order to bring its provi¬ 
sions into line with the English Law. Rut in doing so, the narrower 
rule applicable to Hindu females appears to have been overlooked. Ry 
its terms all the property of the deceased, not the subject of survivor¬ 
ship, vests in him, and unless hispowei of disposal is restricted by 
the Will, the executor is entitled to dispose of ic at his discretion, though 
the administrator has to obtain the previous permission of the Court, 
by which the letters of administration were granted, for its valid dis¬ 
posal. The present state of the law would, therefore, seem to be that 
where property is devised to a Hindu female, the latter becomes entitled 
to convey a full title, though, as a female, she would have been able 
to convey only a limited estate/ 1 * The estate of the testator vests in 
the executor, but “ it is the duty of an executor to administer the 
assets in a due course of administration. It is a breach of trust in him 
if he does not; and whoever assists him in effectuating that breach is 
a party to such fraud.”* 2 * Though the estate vests in the executor, 
his conveyance may be avoided by a person interested in the Will it 


(20) Bhagiean Sang v. Bechavdas, 0 11 

(21) Gokulchand v. Mangal Sen, 35 A. 
313'; Haji Mahomed, (In re), 24 B. 8; 
Mangtu v. Jowalo, (1908) P. W. R. B. 

(22) Haji Mahomed (In re) 24 13 . S 

(23) Ruminal v. Kakal, 22 C. W. N. 
315, 43 I. C.' 208. 

(24) Act V of 1881. 


(25) S. 14, Act VI of 1889. 

(1) Kamikhya Nath v I lari Cliaran, >(> 
C. 607, followed in Chunni Lai v. Mak- 
shada, 52 I. C. (C) 309 (310) ; Mil hi Bat 
v. Mehar Bai, 46 It. 162 (170); Mahomed 
Yusuf v. Ilargovahdas, 47 B. 231; Kat- 
reddi v Kadiyala, 49 M 261. F. R 

(2) Poe v. Fallows, (1832) j L. J. R. 
177 (178). 
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it is for an undervalue/^ or is otherwise infected by fraud* 3 4 * * or colln 
sion with the purchaser, or is otherwise in breach of his duty. 

An executor derives his title from the Will and not irom the grant 
of Probate. (s) 

2359. Since the executor or the administrator is in no better pos'- 
tion as regards the title to the property devised, 
art* T,t * *° r °" ** follows that the disposal, by Will, of her hus- 

p r y * band’s property by a Hindu widow, confers no 

title on the legatee to eject even a trespasser/ 6 ^ A devise may be 
defeated by the subsequent transfer of property by the testator, and 
it may be otherwise postponed by the claims of his creditors and others 
who take precedence over a mere legatee (/) 


(3) Umamoyi Dasi v. Raia Janki, i I 
C. (C.) 248 (2^0) ; Rice Gordon, 11 Beav. 
265 (270), 50 E. R. S18 (820), 83 R. R. 
1S 3 ( 157 ) 

(4) Whale v. Booth, 4 T. R. 625-11; 

Rice v. Gordon, 11 Beav. 265; Scott v 

Tvler, 2 Dick. 725; Doe v. Fallows, 2 Cr. 


(5) Soona Mayna v Soona Narena, 35 
I. C\ 323 P. C.; Ganapathi Aiyar v. Sira- 
malai Goundan, 36 M. 575. 

(6) Jaydeo v. Raja Kitar, 103 I C. (P.) 
482, (1927) P. 262. 

(7) Krishna Kumari v. Rajendra Baha¬ 
dur, 2 Luck. 43, (1927) O. 240. 



CHAPTER XXI 


Religious and Charitable Endowments. 

2360. Topical Introduction.—The present law relating to religi¬ 
ous and charitable endowments has grown mainly out of the numerous 
inculcations, commending and enjoining the making of gifts to such 
objects. The rest is statute law and case-law. The sacred texts contain 
no rules for the management of charities in which the pious founders 
have invested their fortunes. Probably no other country in the world 
can boast of such munificent bequests made in the case of religion and 
charity. But like all other countries, these endowments have, to a 
large extent, been diverted from their original purpose and are now 
held in gua-d-proprietary rights, fn 1810 (,) in the Bengal Presidency, 
and in 18 l 7 (a > in the Madras Presidency, the British Government had 
assumed control of all the public endowments and benefactions, Hindu 
and Mahomedan, and placed them under the charge of the respective 
Boards of Revenue. On the close of the Mutiny, which was ascribed 
to undue religious intervention by Government, it decided to relinquish 
its control of these institutions and to place them under the manage¬ 
ment of their own respective creeds. With this object, the Religious 
Endowments Act< 3) of 1863 was enacted, which devised a system of 
committees, to which were transferred the powers vested in Govern¬ 
ment for the appointment of “ managers, trustees and superintend¬ 
ents other endowments remained unprovided for, with the result that 
grave abuses crept into their management, and the splendid funds 
which the bounty of the public had consecrated to religious and chari¬ 
table uses, were dissipated in other ways. Unavailing efforts have 
been made from time to time to control their administration; but the 
Government, pledged to religious neutrality, is slow to move; and until 
the enactment of the Charitable and Religious Trusts Act/ 4) the only 
provisions to be found in the statute book weie those contained in the 
Religious Endowments Act<s> and S. 92 of the Code of Civil Procedure. 
The Trusts Act did not touch them, and the Religious Endowments 
Act is a misnomer, since it merely transfers to Government the powers 
previously possessed by the Board of Revenue, and merely deals with 
public religious foundations. 

2361. The provisions of the Charitable and Religious Trusts Act are 
wider, but as will be presently seen, it merely arms the Court with power 
to afford advice and guidance to the trustee and call upon him to fur¬ 
nish particulars of the trust to a person interested therein. Its proceedings 
are summary, and the only relief it can grant to a petitioner against 
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a recalcitrant trustee is by a suit, which the former may institute 
under S. 92 of the Civil Procedure Code. Apart, however, from 
the statute law, the common law has laid down, in terms which 
admit of no equivocation, that religious and charitable endowments, 
whatever their nature and character, .are essentially trusts, of which 
the manager for the time being—by whatever name he may 
be called—whether Shebait, Mahant or Dharmadhikari, is a trustee, and 
that, as such, he has no power of alienation of the corpus, which he is 
bound to maintain for the purpose for which it was created. Even the 
Mahant of a Muth, who was at one time held to be in the nature of a 
proprietor, has now been accorded a place alongside of other trustee* 
and in no way distinguishable as regards his power of administration 
and alienation. 

2362 . Hindu endowments may be divide! into public and private 
The following graphic table presents their leading connection:— 


ENDOWMENTS. 


I lot 
Shrine 
Te-nple 
Muth 


Charitable 

Dharamiala 


8 I 

(3) H 


’3) Hoipi’al 
0) Collere 
(3) Sadavart 
(6) Other object* of 
public utility or 
benevolence. 


It will thus be seen that all charitable endowments are public. A 
private charity is not an endowment, since its benefaction is limited 
and does not reach the class of persons sufficiently large to be classed 
as public. The only instance of a private endowment is that furnished 
by a family endowment for the benefit of a private idol. Neither thi 
public nor the Court has any control over it. The vast majority of 
endowments are those designated public, and of these, religious endow¬ 
ments form an important class. They are subject to uniform rules 
stated in this chapter. Endowments, which are charitable without 
being religious, will probably occupy a greater prominence in the future. 
They are also governed by the same rules. They are both subject to 
the Cy pres rule of construction, which enables the Court to give effect 
to them even when, as bequests to secular uses, they would have failed 


249 . ( 1 ) “ Endowment ” is the dedication of property by 

Endowment dofin. a grant, gift or devise to religious or chari- 
table uses. 

(2) An endowment must be certain both as to the subject 
and the object. 
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(3) The dedication of property to an endowment may be 
partial or complete. 

(4) It is partial when there is merely a charge or trust 
created. 

(5) It is complete when the property is dedicated 
absolutely and no person has reserved anv beneficial interest 
therein. 

Explanation .—An endowment is distinguishable from a 
bequest in that its operation is perpetual and the object 
general. 


Synopsis. 


H) Hindu Texts on Endow¬ 
ments ( 2363 ). 

( 2 ) Pious Gifts Commended by 

Early Hindu Law ( 2364 - 
2365 ). 

( 3 ) Dedication of Property to 

Religious or Charitable 
Uses ( 2366 ). 

( 4 ) Essentials of a Valid En¬ 


dowment ( 2367 - 2369 ). 

( 5 ) Subject and Object to be 

Certain ( 2370 ). 

(6) Dedication—Partial and 

Complete ( 2371 - 2373 ). 

( 7 ) Absolute Dedication ( 2374 ). 

(8) Gift to an Idol ( 2375 - 2376 ). 

( 9 ) Endowment and Bequest 

Distinguished ( 2377 ). 


2363. Analogous Law.—The following are but a few out of the 
numerous texts to be found on the. subjects of endowments:— 

Manu. —“ 323 . Should the king he near his end through some incurable disease, 
he must bestow on the priests all his riches accumulated from legal fines; and 
having duly committed his kingdom to his son, let him seek death in battle, or if 
there be no war, by abstaining from food.”* 6 7 ) 

Vishnu.-— “ 81 . Let him (the king) bestow landed property upon Brahmans. 

“82. To those upon whom he has bestowed (land) he must give a document, 
destined for the information of a future ruler, which must be written upon a piece 
of (cotton) cloth, or a copper-plate and must contain the names of his three im¬ 
mediate ancestors, a declaration of the extent of the land and an imprecation against 
him who should appropriate the donation to himself, and should be signed with 
his own seal. 

“83. Let him not appropriate to himself landed property bestowed (upon 
Brahmans) by other (rulers). 

“84. Let him present the Brahmans with gifts of every kind.”(7) 

Mitakahara. —“ Both he who accepts land and he who gives it, are performers of a 
holy deed, and shall go to a region of bliss.”(8) 

lb. (citing the last).—" Since donation is praised, if a sale be made, it should be 
conducted for the transfer of immoveable property, in the form of a gift, deliver¬ 
ing it with gold and water (to ratify the donation).” 


(6) Manu, IX-323. 

(7) Vishnu, III-81-84; 7 


(8) iJrahm Vaivart, 
I-I-32. 
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Sankhd—" Wealth was conferred for the sake of defraying sacrifices. 

"Though, in the case of secular gifts, delivery of possession is necessary to 
complete a gift, it is. dispensed with when the gift h m favour of religion or charity. 
And though other gifts are void if made l>y a man who is afflicted with disease and 
the like, a gift to religion is irrevocable and may, on death of the promisor, be 
enforced against his son.”<9) 

Katyayan. —“What a man has promised in health or in sickness for a religious 
purpose, must be given, and if he die without giving it, his sou shall doubtless be 
compelled to deliver it.”* 10 ) 

2364. The Hindu Law of gifts being applicable 1 > Wills, it follows 
that while the Smritis encourage unfettered gift to religion and charity, 
the only check that the clerical inculcations receive, is from the incli¬ 
nation of the testator and the calls of other claimants upon his affection 
and liberality. But where no such claimants exist, or the testator is 
susceptible to the influences of religion, he is known to make whole¬ 
sale bequests of his estate to religious charity.*") And such bequests 
have been held to be even free from the rule against perpetuities. “ It 
being assumed to be a principle of Hindu Law that a gift can be made 
to an idol, which is a caput martuum and incapable of alienating, you 
cannot break in upon that principle by engrafting upon it the English 
Law of perpetuities.”* 1 *) 

2365. The encouragement which charitable bequests have thus 
received, both from the sacred and the secular laws, has naturally 
prompted persons to make illusory bequests where, while the form is 
religious, the intention is to benefit the devisee. Such illusory devises 
are, however, subject to the ordinary law. 

2366. In England and in the Indian law as enacted in S. 17 of the 
Transfer of Property Act, religious trusts are classed as charitable trusts. 
So Lord Langdale, M. R., said: “ All the cases, with one exception, go to 
support the proposition that a religious purpose is a charitable purpose."*'■’) 
But as will be seen from the definition given in the section, the two pur¬ 
poses though allied, are yet distinguishable and different. 

2367. The first essential of a valid endowment is that it must 
dedicate some certain property to religious or charitable uses. This 
implies that the donor must divest himself of the ownership of the property, 
to the extent it is transferred or charged for the support of the endowment. 
No document is necessary to complete a dedication.* 1 -*) A deed which is 
not intended to be acted upon by the executant and which does not divest 
the owner of his share in the property is inoperative.* 1 ®) When there has 
been no direct endowment to support the family idol or other religious or 
charitable object, although Hindu usage and custom would create a moral 


( 9 ) 3 Dig. 484. 

(10) 2 Dig. 96. 

(11) F. Macn. H. L., 320, 323, 331, 335, 
336 , 347 , 349 , 350 , 3 7 h App. 5& 

(12) Per Markhy, J., in Aseme v. 
Krishna, 2 B. L. R. (O. C.) (47) ; lam- 
shedji v. Soonabai, 33 B. 122; now see 
S. 17, Transfer of Property Act. 


(13) Baker v. Sutton, 1 Keen 224 (233), 
followed in Touresend v. Came, 3 Hare 
257. 

(14) Pallayya v. Ramaradhamtlu, 13 M. 

L J. 364; Ramalingam v. Sivachidambara, 
42 M. 440; Tainnircddi v. Gangireddi, 45 
M. 281 (206). ..on 

(15) tl'atson fr Co. v. Ramchand, 18 C. 
10 P. C.; Ram Dhan v. Prayag, 43 A. 503. 


H. C.—74 
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obligation, still such obligation will not be held to have the effect of a legal 
obligation.< l6 > One test of an endowment, as to whether it is bona fide or 
nominal, is to see how the founder himself treated the property, and how 
the descendants have since treated it/ I? ) 

2368. There can be no, endowment without dedication/ 18 ) Where, 
therefore, in a document there was nothing to shew that there was such a 
dedication except the use of the word " debutter” and the grant was made 
apparently for the personal enjoyment of the grantee, though the grantor 
may have contemplated that the profits of the property, after satisfying the 
personal wants of the grantee would be devoted to the service of the God 
whom he attended, it was held that such an expectation may explain the 
use of the word “debutter” but does not suffice to constitute a valid 
dedication to the God/ 1 ’) The mere fact of the proceeds of a piece of 
land having been appropriated for the worship of an idol, does not con- 

titute it an endowed property, but the fact of the assignment to the idol 
nust be specifically proved/ 20 ) The mere fact of its being released by 
Government, on the ground of its being appropriated to the service of an 
idol, does not impose on it the character of a religious endowment/ 21 ) 

2369. The property of an endowment need not be at all times fixed 
and certain. For instance, it may comprise a portion of the periodical 
offerings made by the worshippers to the persons who have the right and 
duty to manage such property, collect the income and hand it over, when 
''nllected, to be used in the proper manner for the purpose of the endow¬ 
ment. Such persons even may have certain rights of apportionment of 
the revenue so handed over by them among the several purposes of the 
endowment. All this is compatible with there being a general trustee of 
the whole endowment, including the revenue when so collected and handed 
over. But in such case the general, trustee is not entitled to the possession 
of the properties, out of which that portion of the revenue came. His 
rights do not commence until after the collection of the revenue by and 
under the management of those who are in possession/ 22 ) 


2370. Secondly, both the subject and the object must be certain, that 
C|. ( 2 ). Subject * s t0 *av, it must be certain what is given, and to 

and Object must be whom. Instances have already been given where 

Certain. bequests have failed, because either the subject or 

he object was vague and indefinite. 


2371. Dedication—Partial and Complete.—While dedication is of 
Clause* (3)-(5). essence of an endowment, it is not necessary 

that the dedication should be absolute or complete 
as regards the quantum of interest possessed by the owner, who may endow 
a specific sum or interest thereof, such as “ Rs. 500 per annum charged 
on my estate or such surplus as may remain after defraying the household 


(16) Shamlall v. Hurosondry, 5 W. R. 
29. 

(17) Ganga v. Brindabun, 3 W. R. 
142. 

(18) Watson & Co. v. Ramchand, 18 
C. 10 (18) P. C. 

(19) Shamcharran v. Abhiram, 8 C. L. 
J. 306, following Ram Kqnai v. Narayan, 


2 C. L. J. 546 (552). 

(20) Narain v. Roodur, 2 Hay. 490; 
Ram Pershad v. Sreechuree, 18 W. R. 
399 - 

(21) Nimaye v. Jogendro, 21 W. R. 

36S. 

(22) Ambalavana v. Sri Meenakshi, 43 
M. 663 p. C, 
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expenses.” So, where the testator by Will devised all his moveable and 
immoveable property to his family idol, and after stating that he had 
four sons or grandsons in succession, but that they should enjoy “ the 
surplus proceeds pnly,” and the Will, after appointing one of the sons 
manager to the estate, to attend to the festivals and ceremonies of the idol 
and maintain the family, further directed that whatever might be the sur¬ 
plus after deducting the whole of the expenditure, the same should be 
added to the corpus, and in the event of a disagreement between the sons 
and family, the testator directed that after the expenses of the family, 
whatever net proceeds and surplus there might be, should be divided 
annually in certain proportions among the members of the family, it was 
held that the bequest to the idol was not an absolute gift but was to be 
construed as a gift to the testator’s fom sons and their offspring in the male 
line, as a joint family, so long as the family remained joint, and that the 
four sons were entitled to the surplus of the property after providing 
for the performance of the ceremonies and festivals of the idol and the 
provisions in the Will for maintenance.* 23 * In other words, this was 
a secular bequest in the guise of a religious endowment, but in it the 
religious motive was not illusory. As Turner, L. J., said: “ According to 
the true construction of the Will, the property granted to the idol is 
effectually granted for the benefit of the testator’s four sons and their 
offspring in the male line as a joint family, subject to the performance 
of acts, business, ceremonies and festivals and to the provision for main¬ 
tenance in the Will contained, and that the surplus income, after answering 
the performance of such provisions, is in like manner well and effectually 
given for the benefit of the four sons and their offspring in the male line 
in the joint family.”* 2 ** This case was followed in another case in which 
the Court had to decide upon the following facts: The plaintiff sued for 
partition, alleging the property was joint, but that out of the profits certain 
expenses for the worship of God and performance and celebration of 
certain religious festivals and ceremonies were incurred, all of which were 
alleged to be patrimonial, the balance being divided amongst the co-sharers. 
The defence was that the whole of the ijnwlec land was the property of the 
idol. It was held that since there was no dedication of the property to the 
idol, by its transfer from the family in its favom, the land was partible, 
but subject to a trust in favour of the idol.* 23 * 

2372. The converse case was that of the testatrix who left by Will, 
to her sons, lands belonging to her, to support the daily worship of an idol, 
and defray the expenses of certain other religious ceremonies, with a 
provision that, in the event of there being a surplus after these uses had 
been satisfied out of the revenue of the said lands, such surplus should be 
applied to the support of the family. It was held that this provision 
amounted to a bequest of the surplus to the members of the joint family 
for their own use and benefit, and that each of the sons of the testatrix 
took a share in the property which, after satisfying the religious and cere¬ 
monial trusts, might be considerable and could not be presumed to be 
valueless. In so holding, Sir Barnes Pcakcock said: “It cannot be said 


(23) Sonatun v. Jugqutsoondrec, R M. I A. 66 (87, 88). 

M. I. A. 66 (87, 88) ; Har Narayan v. (25) Ram Coomar v. Jogender, 4 C. 
Surja Kunwari, 43 A. 291 P. C. 56, following Sonatun v. Juggutsoondree, 

(21) Sonatun v. Juggutsoqndree, 8 8 M. I. A- 66. 
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that the property was wholly debutter. They consider that it created a 
charge upon the property for the expenses of the daily worship of the idol 
as it was performed at the death of the testatrix.”* 1 ) Referring to these 
cases, the Privy Council said: “ There is no doubt that an idol may be 

regarded as a juridical person capable, as such, of holding property, 
though it is only in an ideal sense that property is so held. And probably 
this is the true legal view when the dedication is of the completest kind 
known to the law. Rut there may be religious dedications of a less com¬ 
plete character. The cases of Souatun Bysack v. Juqgutsoondree Dossee **) 
and Asutosh Dutt v. Docrga Churn Chatterjee < 3) 3 are instances of less 
complete dedictions, in which, notwithstanding a religious dedication, pro¬ 
perty descends (and descends beneficially') to heirs subject to a trust or 
charge for the purposes of religion. Their Lordships desire to speak with 
caution, but it seems possible that there may be another class of cases of par¬ 
tial or qualified dedication not quite so simple as those to which reference has 
been made.”* 4 ) Then their Lordships confessed that if they had to determine 
the nature of the dedication in the case before them, they would have felt 
great difficulty in doing so. This question their Lordships had not to 
consider for the purpose of the case. Rut the question raised was whether 
the land in suit was debutter, so granted by Government to the plaintiff’s 
predecessor and so described in the settlement pattas of 1868 and 1877 , 
referring to which their Lordships observed: “ On the one hand the use 
of the term ‘ Shebait ’ in the settlement pattas of 1868 and 1877 and in the 
plaint in this suit, points rather to a dedication of the completest character. 
On the other hand, the provisions in those pattas which impose liability 
upon the grantees to the whole extent of their own property, and not 
merely to the extent of what they might hold as Shebaits, suggest a 
different conclusion. And so does the clause in the patta of 1868 , em¬ 
powering Government to determine the term on death.”* 5 ) Their 
Lordships then assumed, for the purpose of their argument, the religious 
dedication to have been of the strictest character. 

2373. These cases show that there is no fixed rule governing the 
construction of gifts to idols, which must be construed in accordance with 
the general rules applicable to the construction of other gifts. Thus, 
although a Will provides that the property of the testator " shall be con¬ 
sidered to be the property ” of a certain idol, the further provisions such 
as that “ whatever may be saved, after defraying the expenses of the 
temple and the pay of the servants, shall be used by our legal heirs to meet 
their own expenses,” and the circumstances such as that the expenditure 
upon the idol was fixed and would require only small proportions of the 
income, may indicate that the intention was that the heirs shall take 
the property subject to a charge for the performance of the religious 
purposes named.* 6 ) 


(1) Ashutosh v. Doorga, 5 C. 438 
(443), following Sonatun v. Juggut- 
soondree, 8 M. I. A. 66, followed in liar 
Narrayan v. Suria Kunwari, 43 A. 291 
P. C., distinguishing Jadu Nath v. 
Thakur, 39 A. 553 P. C. 

(2) 58 M. I. A. 66. 

(3) 5 C. «8 P. C. 


(4) Jagadindra v. Hemanta, 32 C. 129 
(T40, 141) P. C. 

(5) Tb., p. 141. 

(6) Har Narayan v. Surja Kunwari, 
43 A. 291 P. C., distinguishing Jadu Nath 
v. Thakur, 39 A. 553 P. C., following 
Sonatun v. Juggutsooniree, 8 M. I. A. 
66; Ashutosh V- Doorga, 5 C. 438 P, r '.. 
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In determining whether a particular property has been dedicated to 
the public, the mere fact that the income of a property has been applied 
for a considerable period to the support of a temple, is not sufficient to 
shew that the property is endowed property.'/> Nor is the mere fact of 
public worship sufficient. On the other hand, the facts that the person 
in possession was recorded in the Government register as the owner and 
not the manager of the property, that he has repaired, added to and 
rebuilt the property without any contribution from the public, that he 
locks the door whenever he goes away and allows the sacred lamp to go 
out, and that the public walk about the place with their shoes on, are 
consistent with private ownership/ 7 8 * So, the mere execution and regis¬ 
tration of a deed of endowment, unaccompanied by delivery of possession 
by the transfer of the apparent evidence of ownership, was not sufficient 
to create an irrevocable endowment/ 9 * * 

2374. On the other side of the line fall cases such as the following:— 
Absolute Dedica- The family dwelling house belonged to a lady 

tion * who executed a deed of gift purporting to give it 

to an idol. By this deed, she appointed her sons managers of the trust 
and provided that they should live in the house; that they should not 
be able to partition or sell any part of the endowed property, and that 
the surplus profits, after providing for the Government revenue, expenses 
of establishment and worship and salary of the manager, for the time being, 
should be expended in the purchase of adjacent lands in the name of the 
idol for the accommodation of the families of the managers and in the 
erection of a new building thereon. Wilson, J., held this to constitute 
an absolute gift to the idol, “ but that subject to a trust for worship, 
there was a gift for the benefit of the members of her family mentioned 
in the deed. . . . The deed in terms gives the house to the idol and 
appoints the four surviving sons managers. The house is to be the 
perpetual habitation of the idol.” ( *°* 

2375. Under the Hindu Law, an idol, as symbolical of certain reli¬ 
gious purposes, is capable of being endowed or vested with property. 
But it is not an essential condition of a valid endowment that it should 
take the form of an express gift to an idol. All that is necessary is that 
the religious purposes or objects of the testator should be clearly specified, 
and that the property intended for the endowment should be set apart 
for or dedicated to these purposes/ 11 * In 1544 a village was granted to 
the head of a Gosavi Muth, to be enjoyed from generation to generation, 
and the deed of grant provided that the grantee was “ to improve the 
muth, maintain the charity and be happy.” The office of the head of 
muth was hereditary in the grantee’s family. In 1866 an inam title-deed 
was issued to the then head of the muth, whereby the village was confirmed 
to him and his successors, tax-free, to be held yvithout interference so 
long as the conditions of the grant were duly fulfilled. It was found, 
legard being had to usage, that the trusts of the institution were the 

(7) Radha v. Jamana, 61 I. C. (O.) (10) Rajundcr v. Shame hand, 6 C. 106 

D56. (117, »!«)• . , . „ 

(8) Goverdliangir v. Vishingir, 15 (11) Per Sale, J., in Bhuggohutty v. 

S. L. R. j8, 63 I. C. 370. Gooroo, 25 C. li-i (127), overruled on a 

(9) Rant Dhan v. Prayag, 43 A. 503. different point, in Bhupati v. Ramlal, 37 

C. 128 F. B. 



THE HINDU CODS 


ll ?4 


[ Ss. 249 & 250. 


upkeep of the muth, the feeding of pilgrims, the performance of worship, 
the maintenance of water-shed and the support of the descendants of the 
grantee. From before 1840 it had been usual for the head of the muth, 
for the time being, to make grants to his brothers or younger sons for 
their maintenance. In 1842 the father of the present plaintiff, being 
the head of the muth, granted certain lands of the village above referred tn 
to his younger brother, the deed of grant being in terms absolute. The 
giantee died about 30 years before the suit, and the lands in question 
came into possession of the widow and a mortgagee from her respectively. 
In 1863 the plaintiff’s father placed certain other lands in possession of 
defendant No. 3 , who paid rent therefor a/id received pattas for some 
years from the plaintiff, who sued for possession, when defendant No. 3 
pleaded a right of permanent occupancy. The Court, however, ejected 
him, holding that the village was granted as an endowment for the muth 
and charities connected with it, and that what might remain after due 
execution of those trusts, was intended to be applied to the maintenance 
of the grantee or his descendants. An absolute grant could not be made, 
and the grant was good to that extent only/ 1 *) 

2376. There is nothing in law to prevent the creation of an absolute 

estate in a trusteeship, and the fact that trust property is inalienable, 
would not make the estate in the trusteeship the less an absolute estate, 

and would not affect the descent of the trust property to the heirs of the 

donee according to the ordinary law. 03 > 

2377. Endowment and Bequest Distinguished.—A charitable en- 

E j . dowment must be distinguished from a charitable 

xp ana ion. bequest in that a charitable endowment is perpetual 

and the object benefited more general. One is a public charity, the other 
a private charity. To a certain extent they are both subject to the same 
liberal rule of construction, it being held that where the object is chari¬ 
table, a bequest should not fail for uncertainty. So, a direction to the 
executors to set apart a specific sum for distribution among the testator’s 
“ poor relations, dependants and servants,” was held to be a valid chari¬ 
table bequest, the Court construing the word “ poor ” to apply to all 
beneficiaries/' 4 ). 

250 . (1) A religious endowment is one which has for 
Religious and cha- its object the establishment, maintenance or 
iritabia endowment* worship of an idol, deity or any other object 
or purpose subservient to religion. 

(2) A charitable endowment is one which has for its 
object the benefit of the public or of mankind. 

(3) No endowment is valid except when made in accord¬ 
ance with the rules hereinafter stated in this chapter. 


(12) Sathianama v. Saravanlabagi, 18 
M. 266 (276). 

(13) Guruvajammah v. Rungaswantv, 
62 I. C. (M.) 745. 

(14) Munorama v. Kaluharan, 31 C. 
t66 (171), following A.-G. v. Duke of 


Northumberland, 7 Ch. I). 745. In Elkins 
v. Cullan, 13 N. L. R. 51, in construing 
the Will of a Christian, the Court held 
that the word “ charitable ” should be so 
within the meaning of the term in Eng¬ 
lish Law. 
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Synopsis. 

( 1 ) Objects of Endowments (2) History of Hindu Endozv- 
( 2378 ). ments ( 2379 - 2380 ). 

2378. Analogous Law.—The following definition of charitable pur¬ 
pose occurs in the Charitable Endowments Act* 1 -*):— 

“ S. 2. In this Act ‘charitable purpose’ includes relief of the poor, education, 
npfiniti n medical relief and the advancement of any other object of 

° ' general public utility, but does not include a purpose which 

relates exclusively to religious teaching or worship.” 

S. 17 of the Transfer of Property Act also alludes to religious and 
charitable endowments as being for “the benefi tof the public in the 
advancement of religion, knowledge, commerce, health, safety or any other 
object beneficial to mankind.” There is a clear distinction between religious 
and charitable endowments—the one proceeds from a motive of piety, the 
other from benevolence. Rut in practice the two are at times combined— 
as where an endowment is made for the establishment of a temple and 
distribution of alms to the poor. But an endowment may be charitable 
without being religious. Such is an endowment to found a professor¬ 
ship,^'^ a University,** 6 ) or to support a Serai, Dharamsala or a 
hospital. *'?> 

2379. Gifts for religious and charitable uses have been the first to be 

„ , „. , favoured in all countries overridden by priestly in- 

Endowment. fiuences. In mediaeval Europe, practically every¬ 

thing a man possessed was left to the Church. And 
similar abuses had crept into England, till they brought into existence the 
statute< ,8) passed in 1547 , restraining bequests to superstitious uses, which 
ordained that if any real or personal property whatever shall have been 
or shall be, since assigned, limited, or appointed to have continuance foi 
ever, or for a time only, towards or for the finding or maintenance of a 
stipendiary priest, or for the maintenance of an anniversary or obit, or 
chapel, or other like intent, these, and such like gifts and dispositions as 
these, are to be accounted within the superstitious uses intended to be 
suppressed by the Act. Establishments or foundations for securing prayers 
for the souls of the dead were to be deemed superstitious within the 
statute.**’) Other bequest to superstitious uses, not mentioned by the Act, 
are deemed void by the general policy of the law, as a devise for the good 
of the soul of the devisor.*- 0 ) The statute provides that bequest made 
void by it shall vest in the Crown beneficially, though if it is for charitable 
purposes, the Crown may order to what charitable purpose it shall be 
disposed.*' 2 *) This statute was amended and re-enacted from time to 
time,* 22 ) and it was consolidated and re-enacted as the Mortmain and 
Charitable Uses Act, 1888 .*^) 


(14) Act VI of 1890. 
p (IS) Tagore v. Tagore, 9 B. L. K. 377 

(16) Manorama v. Kalicharan, 31 0. 
166. 

(17) Tanindra v. Administrator-Gene¬ 
ral, 6 C. W. N. 321. 

(r8) 1 Edw VI, C. 14. 


(19) Attorney-General v. Fishmonger’s 
Co., 2 Beav. 151. 

(20) R v. Lady Partington, 1 Salk, 16a 

(21) lb. 

(22) (1735) Mortmain Act (9, Geo. II 
C.-36). ’ 

(23) S3 & 54 Viet. C. 16 (1890). 
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2380. In India the statute prohibiting the gift or devise of property 
to superstitious uses was never in force, and there is no other law to restrain 
the priestly inculcations to make pious and charitable bequests in the name 
of religion. 

251 . ( 1 ) A religious endowhierit iuay b<2 public Of 
private. 

reUgloua iatSHmOt (2) A public religious endowment is the 
dedication of property for the use or benefit 

of the public. 

(3) A private religious endowment is the dedication of 
property for the establishment or maintenance or worship of 
a family god or other object in which the public are not 
interested. 

Synopsis. 

( 1 ) Public and Private Endow- ( 2 ) Test of Public Endowments 
ments Distinguished ( 2382 ). 

( 2381 ). 

2381. Analogous Law.—It has already been stated that a chari¬ 
table endowment must be public, but a religious endowment may be either 
public or private, provided that if it is private, it must not be personal to 
the donor, but must at least be one in which the donor’s family is in¬ 
terested. Otherwise, there is nothing to discriminate between this and a 
benami transaction, and such endowments, if permitted, would lead to 
fraud and confusion of titles. This has been laid down in several cases/ 2 *) 
Of course, it is quite open to a person to set up his own Thakur and endow 
it with property, but so long as he does not divest himself of property for 
the benefit of his proprietary Thakur, there is no dedication, but if there 
be a dedication by the appointment of trustees or otherwise, the endow¬ 
ment would be valid, whatever suspicion may attach to it on the ground 
that it might be a colourable devise to evade the law relating to the 
devolution of property in accordance with the ordinary law/ 25 ) Where, 
for instance, the testator bequeathed certain property to his mother who 
was to have managed it on behalf of the idol to whom the property was 
medicated, but the testator had added: “ The right and power of gift are 
yours; I and my heirs snail have no liberty, claim or right,” it was held 
that the property vested in the donee, and that therefore there was no 
absolute dedication of the property, which was a pre-requisite of an endow¬ 
ment/ 1 ) “A public endowment for religious uses is one which distributes 
its benefits to all men of all classes professing a defined form of religion, 
a similar endowment for pious and charitable purposes would include all 
memil>ers of the community who chose to avail themselves of the means 
afforded them by the appropriation. Every one would have an equal right 


(24) Mahatab Chand v. Tci Chandra, 5 (25) Rhuggobutty v. Gooroo, 25 C. 112; 

B. S. It. 314, 7 I. D. (O. S ) 571; Braja licnodc v. Sita Ram, 6 A. L. J. 444, I I. C. 
Sundari v. Lachmi, 2 B. L. K. 155, affirm- 636; Prigbijai v. Mahant, 30 0. 281. 
ed O. A. 15 B. L. It. 176 ( footnote ) P. C. (1) Hara v. Basanta, 9 C. W. N. 154. 
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to participate, and that at all times and at all seasons.”* 1 2 * The difference 
between a public and a private endowment is one of degree. Hut the 
difference between the two, when they constitute a religious endowment, 
is material, since the public are interested in and possess a right in the 
one which they have not in the other. 

2382. Public Endowments.—Where the nature of the trust cannot 
be ascertained from the deed of endowment, its character has to be as¬ 
certained from extrinsic evidence as to the founder’s intention and how it 
was regarded by the founder or his family and the public, if any, interested 
in it. Two facts are in this case material: (*) How was it regarded by 
the founder and his heirs, and (it) how was it regarded by the public? 
If, for instance, there is anything to show that the founder intended to 
benefit the public as that it was open to them, and that the customary 
religious festivals had been celebrated there in a public manner, the Court 
may treat the trust as public.* 3 * The fact that a temple is open for public 
worship, that the rites and ceremonies are such as are observed in public 
temples, and that numerous inarn lands have been granted to the 
temple, constitute strong evidence of its public character.* 4 * To 
be public, it is not necessary that the institution should be open to the 
public at large. All that is necessary is that it should benefit a caste, 
a section of a caste, a class or a body of men sufficiently general to be 
called public. 

252 . ( 1 ) An endowment may be created by an oral dedi¬ 

cation by a person divesting himself of speci- 
Form of endow- fic property for religious or charitable uses. 

ment. 

(2) But where it is created by a Will, 
such Will must be in writing and attested as provided in Sec¬ 
tion 228 (i). 

Explanation 1.—No express words are necessary to create 
an endowment. 


Explanation 2.—A trust is not necessary to create an 
endowment: all that is necessary is a dedication which may be 
partial or complete. 

Synopsis. 


( 1 ) Form of Endowment 

( 2383 ). 

( 2 ) Oral Endowment Valid 

( 2384 ). 

( 3 ) Where Endowment Created 

by a Will ( 2385 ). 


( 4 ) Express Words Unnecessary 

( 2386 ). 

( 5 ) Evidence of Dedication 

( 2387 ). 

(6) Creation of Trust Unneces¬ 

sary ( 2388 ). 


(2) Debras v. Abdoor Rahman, 23 W. (4) Jafar v. Ibrahim, 24 M. 243; Muthia 

R. 453 ( 454 )- v. Pcriannan, 4 M. L. W. 228, 31 I. C. 

(3) Lakshmi v. Murasi, 5 O. L. J. 97, 551; Puravia v. Poonachi, 40 M. L. J. 289, 

45 I. C. 231. 62 I. C 655; Ptijari v. Goundan, 29 C. W. 

N. 112, 81 I. C. 518 (1924) P. C. 44. 
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( 7 ) Mode of Subsequent Dealing (8) Registration When Neces- 
with Property Immaterial sary ( 2391 ). 

If Dedication Established ( 9 ) Partial Dedication ( 2392 ). 
( 2389 - 2390 ). ( 10 ) No Dedication ( 2393 ). 

2383. Analogous Law.—A religious and charitable endowment 
may be created by gift or devise. Where it is created by gift, it is not 
subject to the provisions of S. 123 of the Transfer of Property Act. 
And as the Trusts Act does not apply to such endowments/*) it need 
not be in writing registered as therein provided/ 6 ) Even the creation 
of a trust is not necessary. As West, J., said: “ A Hindu who wishes 
to benefit a religious or charitable institution may, according to his 
law, express his purpose and endow it, and the ruler will give effect 
to the charity, or at least protect it so far, at any rate, as it is con¬ 
sistent with his own Dharm or conceptions of morality. A trust is 
not required for this purpose; the necessity of a trust in such a case 
is indeed a peculiarity and a modern peculiarity of the English Law. 
In early times a gift, placed, as it was expressed, “ on the altar of 
God,’* sufficed to convey to the Church the lands thus dedicated. Under 
the Roman Law of pre-Christian ages, such dedications were allowed 
only to specified national deities. After Christianity had become the 
religion of the Empire, dedications to particular churches or for the 
foundation of churches and of religious and charitable institutions were 
much encouraged.”*?) They have been also encouraged by the Hindu 
Smritikars. 


2384. There being no legal prohibition against the creation of an 
oral endowment, all that is necessary being dedication, an endowment 
may be created by word of mouth* 8 ) or in writing at the discretion 
of the founder/ 9 ) Hut if it is created by a m n-testamentary writing, 
then it must be registered in accordance with the provisions of S. 17 
of the Registration Act. 

2385. Again, where the endowment is created by a Will, subject to 

Clause (2). *h e l) rov ‘ s ‘ ons °f the Hindu Wills Act, then it 

must be in writing and attested as required in 
S. 63 of the Succession Act/ 1 ") (incorporated in Section 228 of this Code) 
which does not exempt endowments from its operation. 


2386 Express Words Unnecessary.—Since law prescribes no form 
Explanation (1) dedication, it follows that no words are neces- 

sary to constitute a dedication. “ All that is ncces • 
sary is that the religious purposes or objects of the testator should be 
clearly specified, and that the property intended for the endowment 
should be set apart for or dedicated to those purposes.”*") In another 


(5) S. i, Trusts Act (II of 1882). 

( 6 ) lb., S. 5. 

(7) Manohar v. Lakhmiram, 12 B. 247 
(263, 264) ; Bhuggobutty v. Gooroo, 25 C. 
112 (127) ; Profulla v Jogendranath, 9 C. 
W. N. 528 ( 534 ). 

(8) Gangi v. Tammi, 50 M. 421 (425) 
P. C.; Muddutt Lai v. Konnel, 8 W. R. 
42; Pallaya v. Ramadhanalalu, 13 M. L. 
j. 364; Ramalinga v. Sivachidatnbara, 9 


M. L. W. 224, 49 I. C. 742; Sri Gopal v. 
Radha Benode, 41 C. L. J. 396, 88 I. C. 
616, (1925) C. 996. 

(9) Narasimha v. Venkatalingum, 50 M. 
687 F. B. 

(10) Act XXXIX of 1925. 

(11) Per Sale, J., in Bhuggobutty v. 
Gooroo, 25 C. 112 (127); Profulla v. 
Jogendra, 9 C. W. N. 528; Sarab Sukh 
v. Ram Prasad, 46 A. 130. 
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case, the testator bequeathed his house to his daughter for her life, 
and after sundry bequests, empowered, his executors to sell the resi- 
due of the landed property and make over the proceeds to the Univer¬ 
sity of Calcutta. No express words were to be found in the Will as to 
what would become of the house on determination of the daughter’s 
life-estate; but the Court held it to fall into the residue which wa> 
bequeathed to the University and, as such, directed the executors to 
sell it and make over the proceeds, with that of the residue of the other 
estate, to the University.* 12 ) 

2387. It is at times a question of some difficulty whether what 
has been done amounts to a dedication or not. The fact that the income 
from some properties had been generally, though not invariably, applied 
to the maintenance of a Thakur, is evidence of its dedication; but the 
fact that in some cases it had not been so applied, may be evidence 
either against the dedication or of the breaches of trust which do not 
disprove the dedication. The question is how it was treated as a rule and 
on the whole.* 1 *) 

2388. Trust Unnecessary.—Under English Law, no endowment is 

P . .. possible without the creation of a trust, but it is 

xp ana ion ( ; . h e id unnecessary for the creation of a Hindu 
endowment. But though this is the law, it is seldom that an endow¬ 
ment is created without the creation of a trust. Suppose, for instance, 
a person were to declare: “I dedicate my village B to the god C.” 
How is the purpose of his dedication to be fulfilled? The god C is a 
juridical person and cannot take B, and unless there is somebody to 
accept and administer the gift on behalf of C, how are the founder’s 
wishes to be fulfilled ? It may be that A administers the fund himself, 
and there is nothing to prevent him from doing so. In that case he 
becomes the trustee of the fund, and his subsequent acts and conduct 
will show whether he had really divested himself of his property B or 
had merely used it as a shield for some ulterior purpose. Where, 
therefore, his bona fidcs are challenged, say by a creditor who attaches 
B, the burden is heavy on A to show that he had dedicated it to C.* 14 ) 
As the Privy Council observed: “ Very strong and clear evidence of 

such an endowment ought to exist.”** 5 ) The mere fact that the rents 
and profits of the property have been for some years applied for the 
worship of the idol, may be inconclusive, unless separate accounts are 
shown to have been kept and the income of the endowed property 
treated as distinct from the family income, showing “ that property has 
been inalienably conferred upon an idol to sustain its worship.”** 6 ) 

2389. The fact that certain property was purchased in the name 
of his own idol, is equally inconclusive. As the Privy Council said: 
“ The question is whether there is any evidence of an endowment pro¬ 


fit) Manorama v. Kali Charan, 31 C. 
166 (i69>. 

(13) Sri Gopal v. Radha Binode, 41 C. 
L. J. 396, 88 I. C. 6r6, (1925) C. 996. 

(14) Doorganath v. Ramchunder, 2 C. 
341 P. C.; Ramcoomar v. Jogender, 4 C. 


; Watson & Co. v. Ramchand, 18 C. 10 

. C. 

(15) Doorganath v. Ramchunder, 2 C. 
341 (349) P. C. 

(16) Doorganath v. Ramchunder, 2 C. 
341 (349) P. C.; Dharma Das v. Gosta, 
8 I. C. (C.) 894. 
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perly so called. Now, what is the evidence of an endowment? This 
was clearly not an endowment for the benefit of the public. The idol 
was not set up for the benefit of public worship. There are no priests 
appointed, no Brahmans who have any legal interest whatever in the 
fund. It is not like a temple endowed for the support of performing 
religious service, for the benefit of any Hindu who might please to go 
there. It is simply an idol set up by the Maharaja apparently in his 
own house, and for what purpose? Why, for his own worship. We 
constantly have suits claiming certain turns of worship; but here there 
is no turn or right of worship established. There is nothing stated in 
any way to show that the Maharaja intended that the idol should be 
kept up for the benefit of his heirs in perpetuity, and before it can be 
established that lands have been endowed in prepetuity, so that they 
can never be sold and must be tied up in perpetuity, some clear evidence 
of an endowment must be given. What are the objects of the endow¬ 
ment? None of the essentials of an endowment are stated. The 
Maharaja appears to have purchased the property in the name of the 
idol, and that is all. Then he deals with the funds of the idol, as if it 
were his own property. There is no evidence at all of any of the 
essentials of an endowment in favour of the idol.”* 1 *) But while the 
founder of a private idol has an uphill task to establish his dedication, 
the task, though difficult, is not impossible. Where, for instance, the 
fact of the dedication was supported by an ancient document, added 
to which there was the evidence of appropriation of profits for the 
support of the idol, the Privy Council said: “ The mere fact of the 

proceeds of any land being used for the support of an idol may not be 
proof that those lands formed an endowment for the purpose,* l8 * but 
it is a fact that may well be taken into consideration when, as in this 
case, the intention cf the founder has to be gathered from an ancient 
document, expressed, to say the least, in ambiguous language: Contem- 
poranea expositio est optima."^) 

239( When once an endowment is established, the mere fact that 
there had been sales and mortgages* 20 * of the property by some mem¬ 
bers and of partition of it amongst the shebaits ,* 21 * or that the condi¬ 
tions of the trust have not been performed,* 22 * does not alter its cha¬ 
racter, though properties dedicated to a family idol may be converted 
into secular property by the consensus of the family. As the Privy 
Council observed: "Where the temple is a public temple, the dedica¬ 
tion may be such that the family itself could not put an end to it; but 
in the case of a family idol, the consensus of the whole family might 
give the estate another direction.”* 2 ** Consequently, in the case of 


(17) Brojosoondery v. Lachmce, 20 W. 
R. 95 (96) P. C, affirming 0 . A. ir W. 
R. 13- 

(18) Muddttn Lai v. Komal, 8 W. R. 
42 (43), cited in Abhiram v. Shyama 
Charan, 36 C. 1003 (1012) P. C. 

(19) “A contemporaneous exposition 
is the best in law.” Abhiram v. Shyama 
Charan, 36 C. 1003 (1012) P. C. 

(20) Dharma v. Gosta, 16 C. W. N. 29, 
8 I. C. 894. 


(21) Bhabataran v. Behari, 10 I. C. 
399 - 

(22) Kasheeshuree v. Krishnakaminee, 
2 Hay 557; Madhab v. Sarat Kumari, 6 
I. C. (C.) 26. 

(23) Doorganath v. Ramchundcr, 2 C. 
341 (347) P- C-: Abhiram v. Shyama 
Charan, 36 C. 1003 P. C.; Dharma Das 
v. Gosta, 16 C. W. N. 29, 8 I. C. 894; 
Gobhtda v. Dcbindra, 12 C. W. N. 98. 
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such endowment, the fact that a certain property was at one time 
debutter , raises no presumption of its continuance, which must be 
proved by the manner it has been held and enjoyed and its income 
appropriated/ 24 ^ There can be no question that where an idol is con¬ 
secrated in a temple, the latter must also be presumed to have been 
dedicated to the idol/ 2 *) 

2391. Registration When Necessary.—This section only deals with 
the creation of an endowment, but not with the endowment of an exist¬ 
ing foundation. If, for instance, a person wishes to endow a temple, 
muth or an idol, his endowment must take the form of a gift, either to 
the trustees or to the idol. In the first case, the gift would, it is said, 
be subject to S. 123 of the Transfer of Property Act, though not if the 
gift is made directly to the idol/ 1 ) In this latter case, strictly speaking, 
there is no gift, since there can be no acceptance by the idol. All that 
the giver can do is to dedicate the property for its acceptance/-’) 

2392. Partial Dedication.—A dedication may be partial or com¬ 
plete since a disposition ma> create a charge or trust in favour of the 
idol or in favour of the heirs, or any other person, such as the Shebait 
or the Malumt. In such cases, the dedication is complete or partial 
according as the religious object is the sole beneficiary or merely a 
beneficiary to the extent of a charge created in its favour. In the one 
case ownership of the property vests in the religious object, while in 
the other case it vests in the donees or the heirs who take it, subject 
to a trust, but it descends (and descends beneficially to heirs) subject 
only to a trust or charge for the purpose of religion/*) “ In such cases 
no fixed and absolute tide can be set up, derived alone from the use 
of particular terms in one portion of the will. The question whether 
the idol itself shall be considered the true beneficiary, subject to a 
charge in favour of the heirs or specified relatives of the testator for 
their upkeep, or that, on the other hand, these heirs shall be considered 
the true beneficiaries of the property, subject to a charge for the up¬ 
keep, worship and expenses of the idol, is a question which can only 
1 c settled by a conspectus of the entire provisions of the Will.”* 4 ) 

2393. A dedication implies complete divestment, by the owner, of 

M .. his ownership of the property, and its transfer to 

No Dedication. or j n trust for the donee< If it falls short of this> 

it is not a complete dedication, though it may amount to a precatory 
trust or other provision made for the maintenance of the object of his 


(24) Gobinda v. Debindra, 12 C. W. N. 
98. 

(25) Sri Gopal v. Radha Binode, 41 
C L. J. 396, 88 I. C. 616, (1925) C. 996. 

(1) Pallayya v Ramavadhanulu, 13 M. 

L. J. 364; Ramalinga v. Shivachidambara, 
42 M. 440; Tammireddy v. Gangireddy, 45 

M. 281; Narasimha v. Venkatalingum, 50 
M. 687 F. B. 

(2) Bhupati v. Ramlal, 37 C. 128 (140, 
tS3); Ramalinga v. Shivachidambara, 42 
M. 440. 

(3) Sonatun v. Juggulsoondree, 8 M. 


I. A. 66; Ashutosh v. Doorga, 5 C\ 438 
P. C.; Jagadindra v. Hemanta, 32 C. 129 
(141) P. C.; Gopal Lai v. Puma 
Chandra, 49 C. 459 (465) P. C.; Mahim- 
chandra v. Hara Kumari, 42 C. 561; 
Bhuggobutty v. Gooroo, 25 C. 112; 
Rajender v. Sliamchand, 6 C. 106; Ram 
Coomar v. Jogender 4 C 56; Sathianama 
v. Savanathanabagi, 18 M. 266; Sri 
Ganesh v. Keshav Rao, 15 B. 625 

(4) Harnarayan v. Surja Kunwari, 43 
A. 291 (293) P. C.; Jadu Nath v. 
Thakur Sitaramji, 39 A. 553 P. C. 
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bounty. Such was the case of the testatrix who addressed her Will to 
her grandson and directed him to perform the worship of some family 
idols out of the income of specified properties. There was no gift of 
any property to the idol nor any provision made for worship after his 
death; it was held that no heritable Shebaitship had been created, and 
that the properties were conferred on the grandson subject to the main¬ 
tenance of the worship, and that it created only a private trust, to which 
S. 92 of the Civil Procedure Code was inapplicable.* 55 While a dedication 
may be oral, the mere fact that the manager of a joint family had been 
paying the expenses of a choultry out of a part of the profits of a usufruc¬ 
tuary mortgage does not establish a dedication thereof to charity.* 65 

253. Any property which a person can 
n^Subjeci of endow- dispose of by gift or Will may form the sub¬ 
ject of an endowment. 

Synopsis. 

( 1 ) Subject of Endowment ( 2 ) Intangible Property ( 2395 ). 

( 2394 ). 

2394. Analogous Law.—-Since an endowment is the gift of one’s 
property to the service of God, or of men in whom resides the spirit of 
God, a property, which a person is competent to dispose of by gift or 
Will, he is equally competent to dispose of in charity. 

2395. A mere easement may, however, be dedicated, though it 
cannot be transferred. The deceased had built a ghat as the last resting 
place of persons on the point of death, where the rites of anfarjali (or 
last rite of water) was performed. It was held that as the deceased 
had appointed no sliebait, he did not intend to part with the ownership of 
the ghat, but that, nevertheless, there was the dedication of an easement 
in favour of the Hindu community.*? 5 * 7 

Endowment in 254. An endowment may be created in 
favour of non-exiat- favour of an idol, w iuth or other object, not 
m* object. j n existence at the death of the testator. 

Synopsis. 

Endowment in Favour of Non-existing Object ( 2396 ). 

2396. Analogous Law.—This is an exception to the ordinary Hindu 
Law which requires that a gift, to he valid, must be in favour of a'sentient 
being in existence at the moment the gift takes effect. Hence, where a 
gift is made by a Will which takes effect on the death of the testator, 


( 5 ) Go pal Lai v. Puma Chandar, 49 C. (6) Gangi v. Tamini 50 M. 421 (429, 

459 P. C. 431) P. C. 

(7) Jaggamoni Nilmoni, 9 C. 75. 
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under Hindu Law, unaffected by the Hindu Disposition of Property Act, 
the donee must be then in existence. Otherwise the gift shall fail. Eut 
religious and charitable endowments, being favoured by the sacred law, 
are an exception to the nile (,8 > The conti .try was laid down in some 
cases, in which it was held that the principle of Hindu Law, which in¬ 
validates a gift other than to a sentient being capable of accepting it, 
applied equally to a bequest to trustees for the establishment of an image 
and the worship of a Hindu deity, and made such bequest void/ 1 !*) Hut 
these cases have since been overruled and the law is as stated in this section. 

255. (1) In the absence of anything- appearing to the 
contrary the beneficial interest in dedicated 
dowment* ° f th * *"* property vests in the religious or charitable ; 

object, while the trustee or manager is only j 
entitled to its possession and management. j 

(2) Debutter property is property dedicated to a god or < 

Debutier defined gods. The trustee or manager of such pro-, 
e u er e me . p erl y j s a trustee, by whatever name he may? 

be called, whether a Sarbarakar, Shehait, Dharm Karta or 
Mahant. ' 

Synopsis. 

( 1 ) Vesting of the Endowment ( 2 ) Position of Shehait or Ma- 
( 2397 ). ' nager ( 2398 ). 

2397. Analogous Law.—There is no uniform rule governing 
religious and charitable endowments. The endower may make a direct 
bequest to the object of his bounty without the intervention of trustees; or 
he may transfer the property in trust. Hut whatever the nature of the 
bequest, ownership in the property so bequeathed vests in the idol, mutli, 
temple or other object, of his bounty, while the manager possesses the right 
of possession and management. 

Dchuttcr property is property dedicated to a god or gods/- 0 ) An idoU 21 ) 
a muth (■“) or a temple is a juridical person and can hold property. But 
it is, like the Church, a person in perpetual minority and requires some 
one to manage its estate. 

2398. Such manager is variously called Sarbarakar, Shehait, or 
Mahant, but his legal character is identical, hie is the trustee of the fund. 


(18) Bhupathi v. Ram Lall, 37 (\ 128 F. 

B. , overruling Vpendra v. Hcmchundra. 2S 

C. 405; Brojomoyee v. Troyluklio, 29 C. 
260; Nogcndra v. Benoy, 30 C. 521; Mahar 
Singh v. Hel Singh, 32 A. 337; Chatar- 
bhauj v. Chalarjit, 33 A. 253. 

(19) Vpendra v. Hcmchandra, 25 C. 
405; Brojo Moyee v. Troylukho, 29 C. 260 ; 
Nogendra v. Benoy, 30 C. 521. 

(20) Shyama Char an v. Abhiram, 33 C. 
511; Sripathi y. Khudiram, 41 CL. J: 22, 


8 2 I C. 840, (1925) C. 442. 

(21) Pramatha Nath v. Pradhyamuna, 
52 C. 809 P. C.; Shibessonrce v Mothoo- 
ranath, 13 M. I. A. 270 (273); Jagadmdra 
v. Hemanta, 32 C. 129; Jodhi v. Basdeo, 
8 A. L. J. 817 F. B., 11 I. C 47; contra in 
Raghunathji v. Shah Lai, iq A. 336. 

(22) Babaji v. Laxman Das, 28 B. 215 
(223). A muth is known as Atarhi in 
Sindh; Goverdhangir v. Vishiugir, 15 S. 
L, R. 38, 63 L C. 370. 
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and his rights and liabilities are those of a trustee. He may appoint a 
Pujari or servant to perform the services for the idol.* 10 ) The destruction 
of an image does not destroy the endowment, (ll) since the endowment is 
not to the idol but to the god of which it is a visible symbol. So, the 
Privy Council said: “ The Taluk itself, with which these Jamas were con¬ 
nected by tenure, was dedicated to the religious services of the idol. The 
rents constituted therefore, in legal contemplation, its property. The 
Shebait had not the legal property but only the title of manager of a 
religious endowment”* 12 ) (§ 2361 ). 

2399 . The presumption stated in Clause ( 1 ), however, applies "in 
the absence of anything appearing to the contrary.” This must depend 
upon the terms and conditions of the dedication and where these cannot be 
ascertained, by usage.** 3 ) 

2409 . The founder of an idol has the right of appointing its manager. 

. It is open to him to act as his own manager, in which 

au * e * case he becomes the de facto trustee, in common 

parlance called the Shebait. As such, the Shebait may have to appoint 
other persons to assist him; one such person so appointed is the Pujari, 
but he is only a servant appointed for the performance of worship and 
the due observance of ceremonies, and cannot claim the right of a 
Shebait S 1 *) 


Operation of en- 256. An endowment takes effect from 

dowment. the m0 ment of its dedication. 

Synopsis. 

Operation of Endowment ( 2401 ). 

2401. Analogous Law.—An endowment may be created to take 
effect from any time in pra'senti, as from the execution of the deed of 
endowment; or in futuro, as on the death of the testator; or at any time 
on determination of one or more life-estates.'* 1 ?) In each case it is a 
question of intention. And since endowments are free even from the 
rule against perpetuity, there is practically no legal impediment to 
their creation. So, where the testator bequeathed his house to his 
daughter for her life, the residue to be sold by his executors and the 
proceeds made over to University of Calcutta. No express provision 
was to be found in the Will as to what would happen to the house in 
question on determination of the daughter’s life-estate. It was held 
that the reversion in the house, expectant on the determination of the 
daughter’s life-interest, passed under the specific residuary devise in 
favour of the University of Calcutta.* 16 ) 


(io) Indurj v. Chundemun, 16 W. R. 

00 - 

(it) Puma v. Gopal, 8 C. L. J. 369. 

(12) Shibessonree v. Mothooranath, 13 
M. I. A. 270 (273). 

(13) Kailasam v. Nataraja, 33 M. 265 


(14) Sripathi v. Khudiram, 41 C. L. T. 
22. 82 I. C. 840, (1925) C. 442. 

(15) Gobind v. Gomti, 30 A. 288 (289). 

(16) .Monorama v. Kali Charan, 31 C. 
166 (169). 
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257 . An endowment is illusory and void if it is a device 
to preserve the estate to the family of the 
endowment*" v °' enclower, or defraud, defeat or delay his 
other claimants or creditors. 

Illustrations 

(a) A, being indebted, dedicates his property to his family god, retaining all 
control. The endowment is void. 

( b ) A endows a god to spite his son The endowment \oid. 

Synopsis. 

(1) Illusory and Void Endow- Dedication (2404). 

tnents (2402). (4) Fraud on Creditors (2405). 

(2) Evasion of Law (24031. (5) Substantial Bequest to 

(3) What Constitutes a Valid Charity Necessary (2406). 

2402. Analogous Law. —From the fact that a religious endowment 
is not subject to the rule against accumulations and perpetuities, 
and that it is no longer, as it was (§ 2167) at one time, 
subject to the ordinary rule of Hindu l.aw that the donee must be 
in existence at the death of the testator, testators often restored 
to this device for the purpose of evading those laws, added to which an 
endowment offered a tempting bait to deceive creditors. At one time such 
pseudo-endowments were quite common being really resorted to for the 
purpose of withdrawing property alike from the grasp of the oppressor 
or from the disintegrating action of the ordinary rules affecting it/ 20 ) 
And the fact that an endowment might he validly made in favour of one's 
private tutelary god, without the intervention of trustees or the requirement 
of an instrument or other mode of publicity, facilitated the use ot the god 
as a benamidar to shuffle out of the creditor’s reach, property which the 
debtor could not otherwise shield from their grasp. The crucial test in 
such cases is, of course, the intention, and the only evidence of intention 
afforded is that to be found in the act and conduct ot the endower. As 
observed: “In dealing with the question whether an endowment is real 
or nominal only, the manner in which the dedicated property is held ami 
enjoyed is the most important point for consideration. Now, in the present 
case, there is no reliable and sufficient evidence to show how, during the 
few months for which the donor lived after the dedication, the income of 
the properties in dispute was sj)ent, nor is there any such evidence in respect 
of any period subsequent to his death. It is true there is some vague oral 
evidence that Rani Anandamovi all along jierformed the worship of the 
idol, but the idol being a family idol, she would perform its worship, 
as every Hindu does, whether Ihere is any endowment in favour of the 
idol or not.”< 2, > The question, in such cases, is what outward indications 
are there available to prove the reality of the transaction. 


(20) Phillips and Trevelyan’s Hindu (21) Ramchandra v. Ranfit, 27 C. 242. 
Wills, (2nd Ed.), pp. 36, 37. 


H. C .-75 
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2403. The fact that separate accounts were maintained of the rems 
and profits collected and applied for the worship of the idol, is material 
but not conclusive/ 2 *’) since such accounts might be maintained by anv 
unscrupulous person; but where they were so maintained for a period 
going over half a century, it will be strong corroborative evidence of a 
dedication/ 2 *) as the fact that the dedicator had been appropriating its 
income/ 2 -*) or that the property had been the subject of a partition, would 
be evidence against it/ 2 *) The mere fact that an idol has been maintained 
out of the income of a property, is no proof of dedication, since such 
contributions might be voluntary and liable to discontinuance at any time/ 1 ) 
In order to prove an endowment, it must be established that an absolute 
grant was, in Ihe first place, made with the intention that the profits should 
be applied for the service of an idol, that the profits have since been so 
applied, and that members of the family of the founder have not treated 
the property as one, the profits of which were mainly intended to be applied 
for their benefit/ 2 ) 

2404. There may be a dedication and yet only a partial dedication, 
as where it is burdened with a charge in respect of a charity, in which 
case the beneficial interest is liable to seizure in execution of a decree/*’ 
Here again, a distinction must be made between the bequest of property 
suhject to a certain charge and a bequest of property subject to certain 
duties/*) To constitute a valid dedication, it is not necessary that any 
specific property, should be set apart. A share of the income derivable 
from the family properties may be dedicated The family properties will 
then become subject to a charge for that amount, and whoever takes the 
family properties by alienation or partition, will take them subject to that 
charge. Whether the amount has been set apart by the family is a 
question of fact, to be decided on the evidence adduced in each case/’'' 1 
Where the testator dedicated his house to the god Shiv and directed that 
the income from certain promissory notes worth Rs. 10,000 should be 
appropriated for his worship, the fact that he had also empowered his 
executor to live in the house did not make the bequest colourable/*) 

2405. The question whether the endowment is real or illusory, 
depends upon whether it is a substantial bequest to charity or to the testator’s 
family/*) “ To determine whether any particular case answers the test, 


(22) Doarganath \ Chundcr Sen, 2 C. 
341 P. C.; Abhiram v. Shyanta Charm, 
36 C. 530 P. t .; Rat.tchandra v Ranjit, 27 
C. 242. 

(23) Mudden Lai v. Komul Bibee, 8 W. 
R 42; Radha v. Judoomonee, 23 VV. K. 

369 P. C 

(24) Sookheemoncy v. Mohendro, 4 B. 
L. R. 16 P. C\; Suppammal Collector, 
12 M. 387; A&isuddin v. Legal Remem¬ 
brancer. 15 A. 32/ (322). 

(25) Kuneez v. Saheba, 8 VV. R. 313. 
(1) Mudden Lai v. Komul, 8 W. R. 42; 

Ram Per shad v. Sreemuree, 18 W. R. 399; 
Shurfoounissa v. Koolsoom, 25 W. R. 447; 
Poorganath y. Ham thunder, 2 C. 341 P, 


C.; Abhiram v. Shyanta Char an, 36 ('. 1001 
P. C. 

(2) Madhab v. Sarat Kumari, 15 C. VV. 
N. 126, 6 I. C. 26; Kulada v. Kali Das, 4 2 
C. 536 . 

(3) Dassa v. Narastmha, 35 B. 156; 
Muthu v. Shunmoogatha, 8 M. L. T. 224, 
7 I. C. 79 . 

(4) Laic hand v. Nandlal, (1912) P. L. 
R. 171, 16 I. C. 838. 

(5) Nagar v. Ramappaya, 25 I. f. 399. 

(6) Benode v. Sita Ram, 6 A. L. J. 444, 
1 I. C. 666. 


(7) Majibunissa y, Abdul, 23 A. 233 
(243) P. C. 
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all the circumstances existing at the date of the deed must he taken into 
consideration, such as the financial position of the grantor, the amount 
of the property, the nature and needs of the charity, their probable or 
possible expansion, the priority of their claim upon the settled fund and 
such Jike.” (8 > Where, theiefore, the grantor created a trust of his property 
for the performance of the customary halt-ha and the distribution of food 
and clothes to the poor in the month of Ramzan ever) year, the surplus 
being equally divided by his sons, grandsons and their heirs from genera¬ 
tion to generation, his estate yielding an annual income of Ks. 1,500, out 
of which Rs. 300 was spent on charitv and Rs. 300 paid to the trustee as 
his salary, leaving a balance of Rs. 900 per annum to feed the family and 
descendants of the grantors in perpetuity, it was contended that the 
endowment was illusory in that only two-fifths went to charity while three- 
fifths went to the heirs; but the Privy Council overruled the contention, 
holding that the income might fluctuate or decrease permanently and the 
needs of the charity might expand. It was contended that the trustee 
might spend little or nothing on charity, to which the Privy Council 
replied that if the trustee failed to perform his trust, the Court could 
interfere. They then said: “ The sum devoted to these charities is, 

according to any standard, not large, though for the present it is abundant 
for their needs. Having regard to the wealth of the grantors at the date 
of the deed, the provision made by it is a modest provision.” 

2406. “ Their Lordships take the view that, having regard to all the 
circumstances of the case, the dominating purpose and intention of the 
grantors in executing this deed, evidently, was to provide adequately for 
these charities. That was Iheir main and paramount object. The second¬ 
ary and subsidiary objects were to secure for their families and descen¬ 
dants any surplus that might remain over after the needs of the charities 
had been satisfied. As the gift for the charities was perpetual, it was 
necessary and right that the provision for capturing am possible residue 
should also be perpetual. The provisions of the deed carry out these objects, 
and that being so, it is, in their Lordships’ view', only' right to hold that the 
effect of the instrument is not to give the trust property in substance to the 
family of the grantors, but to give it in substance to the charitable purposes 
named in it. If this is so, as they' think it is. the deed is within the authorities 
a good and valid deed of IVakf and must be allowed to take effect according 

to its tenor. ”(9) 


While the father is entitled to make “ pious and reverential gifts to 
Brahmins,” and also “gifts from affection towards Vishnu and other 
divinities,” (,o) still, he is not entitled to do so out of spite tow'ards his 
son. Such endowment is not bona fide and, as such, it is void.< lI > 


Invalid endowment. 


258 . No endowment can be made, the 
purpose or object of which is illegal. 


(8) Rantanadaii v. Vara. 40 M. 116 (10) Gopal \. Kuinear Singh, (1843) S. 

(121, 122) P. (*. D A. B. 24. 

(9) Ramanadan v. Vara. 40 M. u(i (ri) Raglmnath v. Gobind, 8 A. 76. 

( 124 ) r. C, . . _ j 
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Illustration. 

A Hindu endows a mosque. The endowment is invalid. O?) 

Synopsis. 

Invalid Endowment (2406). 

2407. Analogous Law.—It is provided by the Contract Act that no 
contract is legal, the purpose or object of which is illegal. A transfer 
in the same circumstances is prohibited by the Transfer of Property Act. (l 

A person cannot achieve by a bequest what he could not do by a trans¬ 
fer. So, an endowment made to start a suicide club would be invalid as 
opposed to public policy. 

Again, and apart from the statute law, a person cannot endow an object 
not warranted by his personal law. So, a Hindu cannot endow a Mahomedan 
mosque. Such a dedication is doubly void, being prohibited both by,.the 
Hindu and by the Mahomedan Law.P»> 

But though the Mahomedan Law interdicts a gift received from an 
infidel, there is nothing in that law to preclude a Mahomedan ruler trota 
making a religious or charitable grant to a Hindu. (,6) 

259 . (1) An endowment once completed is both irrevoc¬ 

able and unalterable. 

Endowment when 

revocable. (2) Provided that an endowment in 

favour of a family idol may be revoked, 
altered or transferred by the consensus of the family. 

Synopsis. 

(1) Endowment Irrevocable, If (2) Difference in the Case of 
Once Completed (2408). Endowment to a Family 

Idol (2409-2410). 

2408. Analogous Law.—A gift, once completed, becomes irrevocable 

A fortiori, so is an endowment which is a gift to sacred uses. It was in 
one case argued that an endowment should be regarded as merely revocable 
appropriation, of which the founder may vary the use, but the contention 
was dimissed by the Privy Council with these words: “ No authoritv 

whatever was adduced in support of this position, which strikes at the root of 


(12) Fasle v. Anath Bandhu, 16 C. W. (15) Fasle v. A noth Bandhu, 16 C. W. 

N. 114, 11 I. C. 436. N. 114, 11 I. C 436. 

(13) S. 23, Contract Act. (16) Puran v. Darsott, 11 I. C. (A.) 

(14) S. 6 (/»), Transfer of Property 166, 170. 

Act. 
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most modern endowments of the like nature.”* 1 ?) Of course, an 
endowment brought about by coercion, fraud or undue influence may be 
set aside to the same extent as a gift. Hut, otherwise, when it is a 
voluntary act of public benevolence, it cannot be recalled without detriment 
to the public, in whom a right has become vested. An endowment does 
not fail because the idol, which was the subject of endowment, is stolen 
or broken, since the idol is merely a visible form of the deity who is 
imperishable. If its visible form disappears, it is open to the founder or 
Shcbait to replace it with appropriate ceremonies.*' 8 ) 

2409. The case of an endowment in favour of a private family idol 
is, however, different. It is an endowment in which the family alone is 
interested, and it is for them to decide w'hether to continue or abandon ' 
As the Privy Council observed: “Where the temple is a public temple, 
the dedication may be such that the family itself could not put an end to it; 
but in the case of a family idol, the consensus of the whole family might 
give the estate another direction.”* 1 ?) This does not contemplate a decision 
obtained at a family conclave. All it means is that the family, who are 
interested in the upkeep of the idol, may, by agreement, convert debuttcr 
into secular properties.* i0 ) But there must be consensus of the family. 
Where, therefore, a private debuttcr has been partitioned between members 
of the family for the better enjoyment thereof, and there had been sales 
and mortgages of portions of the property by some members, but there was 
nothing to show that there was a consensus to give the property a different 
turn, it was held that these facts alone did not alter the debuttcr character 
of the property.*") 

2410. Where land has been given as debuttcr land, and the requisite 
services are not performed, all that the donor can do is to take steps to have 
the services performed. lie cannot recover it in a suit for khas posses¬ 
sion.*") Where certain buildings were dedicated to the professors of the 
Jain religion, after which the religion became subdivided into two 
sects, the Swetambar and the Digambar, the former of whom rebuilt and 
greatly improved the buildings and, therefore, claimed them for the exclu¬ 
sive use of their sect, the Privy Council held that the dedication of the 
buildings being for the common use of both the sects, their improvement 
by one sect created in them no exclusive right to their user.*- 83 ) 

260 . ( 1 ) No person is disqualified by reason of his caste 

or sex to be appointed a manager. 

pointed manager. P (2) A female is not disqualified, by 

reason of her sex, from holding a priestly 

(17) Juggutt Mohini v. Sokheemoney, I. C. 894. 

14 M. 1. A. 289 (302); Sripalhi v. Khudi- (21) Dharma v. Gosta, 16 C. W. N. 29, 

tam, 41 C. L. J. 22, 82 I. C. 840, (1925) 8 I. C. 894. 

C. 442. (22) Gopeenath v Gooroo, 18 VV. K. 

(18) Semble in Kali Kanta v. Surendra 472; R am Narain v. Ramoon, 23 W. R. 

Nath, 41 C. L. J. 128, (192S) C. 648. 76. , „ , 

(19) Doorganath v. Ramchunder, 2 C. (23) Maharaj Bahadur v. Seth Hukum 

336 (347) P. C. Chaiid, 24 A. L. J. 100, 93 T. C. 219, 

(20) Gobind v. Debindra, 12 C. W. N. (1926) P. C. 13. 

98, Dharma v. Gosta, 16 C. W. N. 29, 8 
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office, though she might not be competent to perform its spiritual 
duties. 


Synopsis. 

(1) Qualification for Manaijcr- (3) Females (2413-2414). 

ship of Endowment (4) Qualification of Manager 

(2411). ' (2415-2416). 

(2) Married Man (2412). 

2411. Analogous Law. —The question of eligibility cannot be deter¬ 
mined without reference to the nature of the endowment. If its purpose 
is secular charity, there is no limit as to the person that may be appointed 
its manager. Where the institution is religious, its nature must determine 
the eligibility of any person to be its manager. In a new foundation, the 
founder usually appoints someone to manage it. And as any Hindu may 
validly create a religious endowment, it follows that caste is no disqualifica¬ 
tion. Nor is sex. Hut since a gift to Brahmans is commended by th; 
Brahman text writers, pious endowers generally appoint a Brahman to the 
Shebaitship of an idol or temple. But Kshatriyas and even Shudras* 24 * 
are hereditary Shebaits of many a temple, and the Jains appoint one of 
their own creed to that office, and in one case it was found that certain 
Mahomedan Malis were hereditary Pnjaris of an ancient Hindu temple; (2 s) 
while in the case of Muths, (iosavi Bairagis are invariably appointed their 
Mahant. As these orders arc »>]K*n to all Hindus, caste plays but a secon¬ 
dary part in the election to Mahantship. But it is nevertheless a quali¬ 
fication. 

2412. A married man may be appointed a Shebait, unless celibacy is 
made a condition of the office or is necessarily implied by the nature of the 
institution, e.y., a ninth, the Mahant of which must of necessity be a 
celibate. 

2413. As regards females, it is competent to a founder to appoint a 
female Shebait,^ whose succession to that office may be, moreover, sup¬ 
ported by usage.In one case it was contended, on the authority of 
Manu/ 4) that as women an- not instructed in the Vedas and are simple 
creatures, they are not fit for priestly duties, but the Court held that, a? 
in the case before them, thv female Shebait had been nominated by her 
husband and imparted mantras, which were accepted and not objected to, 
there was nothing to shew that she was disqualified to be an AdhikarceM 


(24) Had ha Mohan \. Jadoomonec, 23 
W. K. ,$(>9; Sundarambal v. Vuqovana 
Gurukkal, 38 M. 850 (859); Hajari v 
Snhramania, 2Q C. W N. 112, 81 T C. 
518, (1924) P. C. 44. 

(25) Babu v. Sukkha, (1924) A. 165. 
(r) Ram Parkas v. A Hard Das, 4.1 (\ 

707 P. C. 

(2) Surendra v. Doorgasoondcrv. 19 t\ 
5'3 <537) P- C. 


(3) Janokee v. Gopaul, 2 C. 365, O. A. 
9 C. 766 (770) P. ; semble in Sitaram 
v. Sitaram. 6 K. H. C. R (A. C.) 250, 
qjiccrc in Keshava v. Bhagirathi, 3 B. H. 
C. R. (A. C.) 75; Jo\ Deb v. fturoputty, 
16 W. R. 282. 

(4) IX-18. 

(5) Poorun v. Kasheessuree, 3 W. R. 
179 (t8o) ; Vuranlalji v. Rao Behari Lai, 
44 A. 590 . 
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2414. In another case a similar contention was raised but not 
decided/ 6 7 ) But the fact that in no case has a female been declared dis 
qualified by reason of her sex from filling the office, shows that sex no 
longer stands in the way of woman’s eligibility to management of a 
religious trust, though whether she is equally competent to discharge the 
priestly duties, must depend upon the usage of the institution. In practice, 
the goddess Devi prefers priestess of her own sex, while the phallic god 
Shiv would never tolerate a woman high priestess/?) though, even here, 
she may validly fill the office of manager/ 8 ) and even as regards her 
qualification to the priestship (Archak or Purohit), she has been permitted 
to hold the office, being held entitled to have the actual worship performed 
through a male substitute appointed for the purpose/ 9 ) But, even, here, 
it is open to the founder* to appoint a female Slicbait,G°'> and usage has 
recognized the right of a woman to act as Mahant of Biragi w#//i/ n ) while 
there is no objection to her holding the office of trustee of a charitable 
endowment/’-’) Kven in cases where her sex disqualifies her to officiate 
herself, she is entitled to appoint a substitute/ 1 ^) where, however, the Sanad 
provided for the management by a Priest and his family females married 
into another family are ineligible for appointment as manager/ 1 -*) though 
in that case they would be eligible for such appointment in the family 
they have passed into by their marriage. 

2415. Qualification of Manager.— No qualification is necessary for 
eligibility as manager—though it is obvious that the appointment of a person 
claiming adversely to the endowment, would place him in a position where 
his interest will conflict with his duty/’ 51 A minor might be appointed a 
manager, as he might be appointed an agent. But a person who is dis¬ 
qualified by reason of bodily deformity, or bodily disease such as leprosy, 
or disease of the mind, or leading the one life which is immoral or is 
inconsistent with the religious vows of the office, such as that of a Mahant 
of 4 muth, cannot be appointed to that office/* 6 ) So, again, a married man 
cannot be appointed to be the head of a muth, If he is married and hp* 
children, he must renounce them before entering upon a life of enforces 
celibacy and asceticism/ 1 ?) But the Madras High Court has upheld the 
right of a married woman to inherit the service and emoluments of an 
slcharka office in a temple/ 18) In one case the Privy Council held a Beldar 


(6) Joy Deb v. Iluroputty, 16 VY. R. 
282. 

(7) Sundarambal v. Yogavana Guruk- 
hal, 38 M. 850 (860, 8 (h), dissented from 
in Rajcswari v. Subramania, 40 M. 105. 

(8) Sundarambal v. Yogavana Gtiruk- 
kal, 38 M. 850 (859). 

(9) Annaya v. Ammakka, 35 M. L. J. 
196 (209) F. B.; Seshammal v. Soon- 
darajiengar, (1853) M. S. 1 ). A. 261, 
explained as obiter in Sundarambal v. 
Yogavana Gurukkal, 38 M. 850 (859), dis¬ 
sented from in Rajcsieari v. Subramania, 
40 M. 105, following contra in Ramasun- 
daratn v. Savundrathammal, 16 M. L. T. 
423; Tangirala v. Manikva. 27 M. I.. J 
179. 


(to) Surcudro v. Doorgasoondery, 19 
C. 513 (S 3 i. 532 ) P. C. 

(11) Dhuucooverbat v. A.-G., t Bom. 
L R. 743 - 

(12) Mallikarjun v. Sridevamma, 20 M. 
162 P. C. 

(13) Kunj Bihari v. Naraini, 45 A. 

437 . 

(14) Ramchhod v Jayanti, 28 Bom. L. 
R. 463; 95 I. C- 85: 092 b) B. 309 

(15) Krishna v. halt Sutikar, 1 1 . C. 

(16) Ram Parkash Anand Das. 43 

C. 707 (D9) P- C. 

(18) Annaya v. Ammaklia, 41 M. 886 

F, B. 
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(stone-mason) incompetent to be the assignee of a Brahman Shebait’s 
right, on the ground that he was incompetent to perform worship of the 
deity at the temple, adding: “The office of Shcbait of a temple was an 
hereditary office which could not be held by any one who was not Brahman 
Panda But this statement must not be taken as laying down any 
general rule which would not be in consonance with the established practice. 

2416. The manager may possess power in varying degree. He may 
be the sole manager or a joint manager, and supreme or subordinate, in 
his power of management. The appointment of a general trustee is 
consistent with the existence of subordinate representatives having the 
right to manage certain special portions of the property, and pay over the 
income so collected to the endowment, and evert in some degree control 
its use. Such rights are not inconsistent, with the existence of a general 
trust, but they are fatal to the general trustee’s claim to possession of the 
properties from which those revenues were derived. 


261. t.1) The founder is entitled to provide for the 
management of ary endowment created by 

Appointment and him. 
succession of mans- 

® er - (2) He may nominate a shcbait and 

provide for his successor and effect will be 
given to his wishes if not inconsistent with the general law. 

(3) Where the founder makes an endowment without 
providing for its management, the right of management vests 
in the founder and his heirs. 

(4) The right of the founder to provide for the manage¬ 
ment devolves upon his heirs on his death. 

(5) The Couit mav appoint a manager in the last resort. 


Synopsis. 


(1) Right of Management of 

Endowment (2417). 

(2) Who Are the Pounders 

(2418-2419). 


(3) Right of Founder and His 

Heirs (2420-2422). 

(4) Appointment by Court 

(2423). 


2417. Analogous Law. —The founder of an endowment naturally 
possesses the right to arrange for its management. As such, it is for him 
to set out a scheme of management, nominate trustees, and give general 
directions as to the mode and manner in which he wishes to serve the 


(18 ) Jalandhar v. Jharula 42 C 244 (19) Ambalavana v. Sri Meenakshi, .n 

(252) P. C ., reversing O. A. Jharula v \f. 665 P. C. 1 2 

Jalandhar, 39 C. 887. 
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object of nis bounty/ 18 ) Kven where he endows an existing institution, it 
is for him to state the conditions of his offer, since, according to Hindu 
Law, when a religious endowment has been founded, the right to appoint a 
manager or superintendent remains in the founder and his descendants, 
unless there is evidence to show that the founder or his descendants have 
made any inconsistent disposition/'^) 

2418. Who are the Founders.—Where the endower is a single indi- 
Clause (1) vidual, he is, of course, the founder. But an 

aM * ' ' institution is sometimes founded by subscriptions by 

a single individual/' 10 ) or conjointly by the members of a caste, sect or 
tribe, in which case that individual/- 1 > or all the original subscribers, as the 
case may be, would be classed as the lounder or founders/") A subsequent 
donor lannot claim that privilege {J ?) So, where one community found¬ 
ed a temple dedicated to the public, it was held that “ although the donations 
were irrevocably dedicated to certain public purposes, the donors have never 
lost the right, which was attached to the caste since the beginning, to 
manage the temple which they founded, and the management can only be 
interfered with as a public charitable trust on proof of maladministra¬ 
tion. ”< 2 -*) Where several members are entitled to management in rotation 
or by turns, the exclusion of one by the other, may become adverse, con¬ 
ferring on the members excluding a title by prescription, or at least as 
a valid family arrangement, which will hold good until altered by the 
Court or superseded by a new scheme effected with the concurrence of all 
parties interested/^) No person can be appointed as Shebait whose interest 
is adverse to that of the idol. Such are persons who deny the endowment 
and assert a personal right to the property, who cannot be appointed 
Shcbaits or custodians of the income of the properties and supervisors of 
the worship of the deity/*) It is the right of the founder to make rules 
for the management of the endowment and the appointment of its Shebaits, 
and to alter them from time to time so long as, by doing so, be does not 
prejudice the endowment or some right of property of the shebait or of third 
parties already accrued/ 2 ) In an ordinary case, the founder and the shebait 
are the same person, and whether it is so or not, the shebait is the mouth¬ 
piece of the idol, and anything that the shebait does, must, consistently with 
his devotion and duty to the idol, be regarded as the will of the idol. 
Where, therefore, the founder in his Will, gave certain directions for the 
removal of the idol, the Court gave effect to them not as the directions of 
the testator but as the will of the idol itself, expressed through its guardian 


(18) Kamini v. Asutosh, 16 C. 103 P. 
C.; Baldeo v. Gobind, 36 A. 161; Lahar 
Puri v. Puram Nath, 37 A. 298 P. C.; 
Jadunath v. Sitaramji, 3g A. 553 P. C.; 
Sheo Prasad v. Aya Ram, 29 A. 663; 
Rajbans v. Karya, 8 A. L. J. 286, 10 I. C. 
824. 

(19) Sheo Prasad v. Ayaram, 29 A. 
663; Narsingh v. Durjati, (i88t) A. W. 
N. 52. 

(20) Venkataramma v. Damodaram 51 
M. L. J. 457; 98 I. C. 208 (1926) M. 1150. 

(21) lb. 


53 


(22) Luchmce v. Rookmanec, (1857) S. 
D. A. M. 152; Endowed Societies Act {In 
re) 10 A. C. 304 (308, 309). 

(23) Lalit Mohan v. Brojcndra Nath, 
l C. 251. 

(24) Thackersey v Ilurbhum, 8 B. 432 
(462). 

(25) Ramanathau v. Muruga(>t>a, 27 M. 
192^ affirmed O. A. 29 M 283 (288) P. C. 

(1) Krishna v. Kali Sunkar, 1 I. C. 
(C.) 216. 

(2) Sripalhi v. Khudiram, 41 C. L. J. 
22, 82 1. C. B40, (1925) C. 442. 
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and manager/- 5 > After the death of the founder, the rules made by him can¬ 
not be altered by any successor in estate or office, unless he had empowered 
some one to do so, but so long as they are not materially altered, it is open 
to the s/iebait, or all the shebaits jointly, to add to or alter them for the 
better management of the endowment/-*) 

2419. The owner of the soil who dedicates a way to the public, is 
entitled to sue for an injunction against one who destroys the improvements 
effected by him. He is not required to prove special damage/*) 

2420. Where the founder establishes an idol, or endows for the estab- 


Clauses (2), (3). 


lishment of one, without making any provision for 


its worship, the office of shcbait presumably vests in 
the founder and, on his death, upon such person as he might have appoint¬ 
ed or designated as his successor, or in his heir/ 6) unless there is any 
custom or usage showing that the devolution is otherwise/ 7 ) Where, 
therefore, the founder appointed, by Will, his widow as shebait, giving her 
the power to appoint her successor, which she did by Will, but the person 
so appointed was born after her death, whereupon it was contended that 
the appointment of a successor, who was unborn at the death of the 
testatrix, was invalid, as being opposed to the rule laid down in the Tagore 
Case, to the effect that the donee must be in existence at the death of the 
testator; but it was held that the right of the founder of a religious trust, 
to lay down a general rule of succession to the managership, must be 
regarded as exceptional and is not inconsistent with the Hindu Law or 
usage/ 8 ) 

2421. Kven where the founder appoints trustees, in the absence of cus 
tom or any provision in the deed of foundation to the contrary, the right 
of appointment of new trustees vests in the founder’s heirs/ 9 ) As regards 
the members of a Mitakshara family, who are joint shebaits, the right of 
shebaitship passes by survivorship/ 10 ) Where the management vests in the 
founder’s family, the management of one member of the family must be 
regarded as being on behalf of all the members, including females, and 
not adverse to them/") 

2422. In the absence of the founder, his heir possesses the right to 
see to the proper administration of the trust, and in 
case of its mismanagement, to invoke the assistance 
of the Court for its proper management/ 12 ) As 


Cl. (4). Founder's 
Heirs. 


(.0 Pramatha Nath v. Pradhyumna, <52 
C. 8 og P C. 

(4) lb. 

(5) Bahadur v. Parash Nath, 31 C. 
8 . 39 . 

(6) Girdharji v. Romanlalji, 17 C. 3 P. 

C. ; Jayadindra v. Hemaiita, 32 129 P. 

C. ; Pramatha Nath v Pradhyumna, 52 
C. 809 P. C. ; Mohan v. Madhusudan, 32 
A. 461 ; Raviclmnd v Somal, ( 1886) It. 

P. J- 273. 

(7) Girdharji v. Rotnanlalji, 17 C. 3 P. 
C ; Peel v. Dharee, 13 W. R. 396 ; Ram- 
chandra v. Ram Krishna 33 t\ 507; 
Mohan v. Gordhan, 35 A. 283 P. C.; 
Lahar v. Puran, 37 A. 298 P. C.; Jadu- 


ualli v. Sitaramji, 39 A. 553 P. C ; Dcoki- 
nandan v. Brijnandan, (1924) Pat. 502. 

(8) Mathura Nath v. Lakhi Narain, <50 
C. 426 (436, 437), contra in Promotha 
Nath v. Anukul Chandra, 29 C. W. N. 
17 (19215) C. 225. 

(9) Jai Bansi v Chattar Dhari, 5 B. L. 
R. 181. 

(10) Kokilasari v. Rudranand, 5 L. 

J 527. 

(11) Meenakshi v. Soinasundaram, 44 
M. 205. 

(12) Pramatha v. Pradyumna, (1925) 
P. C. 139; Manohar v. Peary Mohan, 24 

C. W. N. 478, 54 1 - ('■ 8. ’ 
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regards a public trust, this right is now extended by the Legislature to 
any person “ interested ” therein/ 1 Succession to a religions office does 
not follow the ordinary Hindu Law, though its provisions cannot be al¬ 
together ignored in the selection of an heir The plaintiff, who held the 
office of Archaka for two days in each month, having resigned his office, 
was succeeded by his mother. On her death he reclaimed the office, but 
his claim was resisted on the ground that, by his resignation, he was civilly 
dead, but the Court held him entitled, on the ground that being eligible 
and alive, the fiction of civil death could not applj- to the holder of a 
religious office/'-* 5 

Where there are several hereditary trustees of a public charitable trus-t, 
there is nothing improper in one ot them being appointed as managing 
trustee for certain purposes by the other trustees, though, so as far as 
acts like the institution of suits, etc., are concerned, they must all be parties 
and must act after mutual consultation. A notice to quit, given by the 
managing trustee, is valid to determine the tenancy. (, s) 

2423. Appointment by Court. —Since a trust cannot fail for want of 
Clause (S') trustees, the Court will appoint a manager on the 

aU8e '* failure of those entitled to appoint him. Where a 

shebait is dead, and there is no provision in the deed of endowment about 
the mode in which the office is to be filled up, the Court will not read into 
the deed of endowment a provision for appointment to the office of shebait 
which is not to be found therein. It becomes incumbent upon the repre¬ 
sentatives of the founders to make an appointment to the office of shebait, 
and upon failure to do so, the Court has power to appoint a new trustee 
and will exercise the power whenever there is a failure of a suitable person 
to perform the trust, either from original or supervening disability to act. 
The appointment of a fit and proper person to be a new trustee is, however, 
not a matter of arbitrary discretion of the Court. The appointment must 
be made subject to well-known and defined rules, stated by Turner, L. J., 
as follows: (i) The Court will pay due regard to the wishes of the author 
of the trust, if known or ascertainable; (it) the Court will not appoint a 
new trustee with a view to the interest of some of the persons, beneficially 
interested under the trust, in opposition either to the wishes of the founders 
or to the interest of other cesiuls que trusts; and (in) the Court, in appoint¬ 
ing a trustee, will have due regard to the question whether the appointment 
will promote or impede the execution of the trust, for the very purpose of 
the appointment is that the trust may be better carried into execution/ lf ’) 
to which may be added, that in making an appointment the Court will 
not fail to pay due regard to usage/ 1 ?) 

262 . The manager of an endowment is charged with the 
following duties:— 

Manager’s duties. 

(1) He must carry out the founder’s 
directions, if any, as to the management of the property; 


(13) Act XIV of 1020, S. 3. 06 ) Raj Krishna \ 

(14) Mittevi v Peduli, 21 M. L. J. 490, (258). 

9 I C. 406. (17) Sham Devi v 

(15) Anyamulhu v. Rantaliiuja, 39 M. C. 465 (iQ2S) L. 273. 
L J. 685, 60 I. C. 766. 


. Bipin, 40 C 251 
Ram Nath, 91 I. 
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(2) He must maintain the customary usages of the insti¬ 
tution ; 

(3) He is entitled to the possession of all endowed pro¬ 
perty; and as shehait, he is entitled to the custody of the idol 
and all its paraphernalia; 

(4) He must maintain accounts of the trust and is entitled 
to an indemnity for anything of his own spent thereon; 

(5) He may retain or apply the surplus as may be usual 
or customary; 

(6) He may improve the property' out of its surplus; 

(7) He is accountable to the founder, and in his absence, 
his legal representatives; 

(8) He is entitled to sue and is liable to be sued on behalf 
of the trust. 


Synopsis. 


(1) Duties of A (onager (2424). 

(2) Statutory Control (2425). 

(3) bounder's Directions to be 

Carried out (2426). 

(4) Manager's General Powers 

(2427). 

(5) Management by Rotation of 

Co-trustees (2428-2429). 

(6) ’Manager’s General Duties 

(2430). 

(7) Rights of Worshippers 

(2431). 

(8) Duty of Manager to Observe 

Customary Usages of the 
Institution (2432-2434). 

(9) Possession of the Endow¬ 

ment (2435). 


2424. Analogous Law.- 

from the decided cases. (, °) 


(10) Manager’s Authority over 

Servants (2436). 

(11) Possession of Manager Not 

Adverse to Beneficiaries 
(2437). 

(12) Manager to Keep Accounts 

(2438-2439). 

(13) Manager to Receive Votive 

Offerings (2440). 

(14) Ids Improvements (2441). 

(15) His Accountability to the 

Pounder (2442). 

(16) Manager’s Right of Suit 

(2443-2444). 

(17) Effect of a Compromise 

(2445). 

(18) Manager’s Right of Reim¬ 

bursement (2446). 


-All the clauses of this section are drawn 
The duties of the manager must depend 


(io) Cl. (i )—Cf. S. ii, Trusts Act. Cl. (s).-Gajapati v. Bhqgawan, 15 M 
Cl. (2). —Vidyapuma v. Vtdyanidhi, 27 44; Manohar v. Lakhmi Raw, 21 B. 24 

M. 435 (455) I Sankaralinga v. Rajeswara, (251, 252), affirmed O. A. Chotalal v. 

12 C. W. N. 940 (951) P. C. Manohar, 23 B. 659; Jugul Kishore v. 

Cl. (3). —Seshadri v. Ranga. 35 M. 631 Lakshman, 23 B. 659; Rajeshwar v. 

(634). (iopeshwar, 35 C. 226. 

Cl. ( 4 ), 6 . 8 — Thatkersay v Harbhum, Cl. ( 8 ). —Jodhiram v. Basdeo, 73 s, 
B B. 432 ( 457 ). ( 737 ) F. B. 
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upon the nature of the endowment. If it is charitable without being 
religious, the manager has merely to administer the fund in accordance 
with the wishes of the founder or the general purpose of the founda¬ 
tion. Where, however, the trust is religion, the manager’s duties are 
more artificial, and must conform to the forms and rituals, if any, 
prescribed or usual in such cases. For the rest, his duties arc in con¬ 
formity with the general law/") and will now be considered. 

2425. Statutory Control.—In addition to the obligations specified 
in this section, the trustee of a public, religious or charitable trust is 
liable to be called to account on the petition of any one interested 
therein, made as provided in the Charitable and Religious Trusts Act, (l2) 
passed in 1920, which is intended to provide for more effectual control 
over the administration of charitable and religious trusts. It is a recog¬ 
nition of the duty of the State io check abuses in the administration of 
public trusts, whether secular or religious. The measure was practi¬ 
cally forced on the Legislature by the strength of public opinion de¬ 
manding the regulation and control of large religious and charitable 
endowments, into the administration of which serious abuses have crept 
in. The Act enables any one interested in the trusts to move the 
District Judge to call upon the trustee of any public trust to furnish 
the petitioner through the Court, with particulars as to the nature and objects 
of the trust, and of the value, condition, management and application of 
the subject-matter of the trust, and of the income belonging thereto, 
or as to any of these matters, and directing that the accounts of the 
trusts shall be examined and audited for the preceding three years. Tf 
the trustee fails to comply with the order of the Court, inter alia, he 
shall be deemed to have committed a breach of trust, affording ground 
for a suit under S. 92 of the Civil Procedure Code, without the previous 
consent of the Advocate-General.f'-** The trustee may equally, under 
the Act, apply for the advice or direction of the Court on any question 
affecting the management or administration of the trust property, and 
the Court shall give its opinion, advice or direction as the case may 
require, unless it considers it to be a question not proper for summary 
disposal 


2426. Founder’* Directions.—This clause is in consonance with the 
C1 . . general rule enacted in S. 11 of the Trusts Act, 

* u * e 1 which requires the trustee to fulfil the purpose of 

the trust, and to obey the directions of the author of the trust given at 
the time of its creation, except as modified by the beneficiaries com¬ 
petent to contract, provided that where the beneficiaries are incom¬ 
petent to contract, the directions of the District Judge should be taken, 
and the trustee is not bound to obey any direction which is impracti¬ 
cable, illegal or manifestly injurious to the beneficiaries. I’nder S. 43 


(n) XXVIIT of 1867; similar provi- (12) Act XIV of iy20. 

sion exists in 22 & 23 Viet., C. 35, S. 22; (13) lb., S. 3- 

Madras Doveton Trust Fund (In re), j8 (14) lb., S. 0. 

M. 443. (15) lb, S. 7. 
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of the Religious Endowments Act,* 16 * and S. 34 of the Trusts Act, and, 
as before stated, under S. 7 of die Charitable and Religious Trusts Act, 
it is open to the manager to take the advice of the Court on any question 
respecting the management or administration of the trust property. 
The trustee is not bound to carry out the details of his instructions, 
since his position as trustee arms him with a certain discretion in the 
interest of the trust property. Where, therefore, he has acted errone¬ 
ously but honestly, according to his best judgment, in the interest of 
the trust, the Court will not too narrowly canvass the matter in which 
he has overborne his instructions. 

2427. Manager’s General Powers.—In the first place, a manager 
must be distinguished from a superintendent* 17 * or other officer, in 
whom the trust does not vest, but who is merely to supervise the work 
of the manager.* 18 * Such officer performs his prescribed duties, but has 
neither the rights nor is liable to perform the duties of manager. Then, 
again, the manager of the trust properties, as such, must be distin¬ 
guished from the manager of the temple-service and ceremonies which 
he performs according to the customary ritual, As manager of the 
properties, he is trustee of the endowment, and his general rights 
and duties are those of a trustee,* 19 * which he cannot delegate for perfor¬ 
mance to another* 10 * Where the management vests in more than 
one person jointly, they must all act jointly and are entitled 
to joint possession and management, though they may not all agree 
amongst themselves, in which case the person aggrieved must have 
recourse to a suit for settling a scheme of management.*-’ 0 Where the 
management is entrusted to several persons, some of whom died, the 
survivors arc entitled to manage an endowment and. as such, entitled 
to restrain by .an injunction any one disturbing their possession. Where, 
therefore, the managers appointed one M to collect rent, and some of 
the managers died, whereupon one V, the chela of M, refused to account 
to the survivors for rent, the Court restrained him from realizing the 
rents in future.*"* 

2428. It is competent for co-trustees to settle a scheme of manage¬ 
ment by each of the co-trustees in rotation, at any rate, where no 
emoluments arc attached and the office is an hereditary one. Where 
emoluments are attached and the office is hereditary, the emoluments 
will be subject to partition, in the strict sense of the term, like any 
other family property. But whatever may be the number of co-trustees, 
the office is a joint one, and the co-trustees all form, as it were, but 
one collective trustee, and, therefore, must execute the duties of the 
office in their joint capacity.*-'** The manager of a temple fills a double 


(if)) XX of 1863. 

(17) Ramcharan v Rakbal, 41 ('. 19. 

(18) Ramanathan v Murugappa, 29 M. 
28.1 (289) P. C. 

(19) Srinivasa v. Esalappa 45 M. 56s 
(582) P. C. 

(20) Bonnerjee v. Sit a Nath 26 C. W. 
N. 23ft (241) P. C.; Kotasspri v. KanhoR, 


(1922) M \ 

(21) Meet 
M. 205. 

(22) Karam Singh v. Bir Singh, 

252. 

(23) Ramanathan v. Murugappa, 27 M. 
192 (199). 
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role. “ As regards the property, the manager is in the position of a 
trustee. Hut as regards the service of the tejnple and the duties that 
appertain to it, he is rather in the position of the holder of an office or 
dignity which may have been originally conferred on a si.igle individual, 
but which, in course of time, has become vested, by descent, in more 
than one person. In such a case, in order to avoid concision or an un¬ 
seemly scramble, it is not unusual, and it 1*, certainly not improper, for 
the parties interested, to arrange, among themselves, for the due exe¬ 
cution of the functions belonging to the oltice, in turn or in some settled 
order and sequence. There is no breach of trust in such arrangement 
nor any improper delegation of the duties of a trustee ’’<**) 

2429. Such arrangement, however, creates no right, but is support¬ 
ed on the ground of convenience and ina\ be at any time revoked by 
all the co-trustees/- 1 ®) though it could not be varied or revoked by any one 
of them as inconvenient to himself. Any co-trustee may enforce the 
agreement against any one obstructing him in his right/ 0 A decision 
by the majority is binding on the minority when it is arrived at, after 
full opportunity given for mutual discussion, by all the members in 
which the minority had an opportunity to record their dissent. 

In the case of private or family idols which have no local habitation, 
such as a temple, it is open to the co-trustee to remove them to another 
house for the period of his turn/- 1 ) but he must return them, at his own 
expense, to the next turn owner. 

2430. The general duty of the manager is to take that reasonable 
care in the management of the trust which a prudent person, under 
similar circumstances, would take of his own property/-*) 

But though thus is the ideal, mismanagement of Hindu endowments 
by their managers is a by-word of reproach. In a majority of cases the 
terms of the grant are extremely vague—in other cases, they are not 
even traceable, while in most cases, they follow a traditional practice. 
As remarked by West and Buhler: “The idol, deity or the religious 
object is looked on as a kind of human entity, and the successive officia- 
tors in worship as a corporation with rights of enjoyment but not 
generally of partition or alienation, except so far as this may be neces¬ 
sary to prevent greater injury. Such endowments are frequently 
founded by gifts and bequests simply to the institution. No rules have, 
in a majority of these cases, been formally prescribed. The intention 
of the foundation has to be gathered from the traditional practice, and 
the succession is thus determined by the custom of each particular 
institution, though this may have become embraced in some more ex¬ 
tensive custom. And as to the management of an endowment, it is not 


(24) Ramauathan \ Muruyappa, 29 M 
283 (2K9) P. C. 

(25) Narayanasawmi v. Kumarasaxemi, 
7 M. H C. R. 267 (270). 

(1) Ramessur v. I slum Cliunder, 10 \V. 
R. 457; Gottr Mohan v. Madan Mohan, 
15 YY. R. 29 (30). 


(2) Teramath v. Lakshmi, ft M. 270; 
Thatlan v. Manyalath, 34 M 40(1. 

(3) Ihearkanalh v. fanobee, 4 \\'. R. 
79 (Ro); Raw Sovndur \ 7 antek thun¬ 
der, 19 W. R. 28. 

(4) S. 151, Contract Act, Speight y. 
Gaunt, L. R p A C. t (too), 
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competent for the holders in one generation to impose rules on those 
of another. The endowment, once made, cann.ot he resumed, but per¬ 
formance of the duties may be enforced.”* 5 * 

2431. Worshipper’s Right.—Tn the case of a public religious trust, 

it is the right of every worshipper and devotee of the temple to enter 
the shrine for the purpose of worship. He cannot be refused admission 
without just cause.* 6 * * > ^ 

2432. Must Observe Customary Usages.—He must observe the 

r| customary usages of the foundation. As observed 

ause ( ). by the Privy Council : “ Tt is the duty of the 

trustee or manager to maintain the customary usages of the institution, 

and if he fails to do so he is.guilty of a breach of trust, and 

still more so, if he deliberately attempts to effect a vital change of 
usage and make it binding on the worshippers by obtaining a decree of 
the Court to establish it.” (7 > Tn the case of temples, the endowments, 
whether in the shape of landed property or tasdik allowances, have to be 
devoted to the carrying out of the specific purposes connected with the 
temples, i.c., the daily worship and the periodical ceremonies and festi¬ 
vals, purposes defined and settled by usage and custom and generally 
recorded in what is known as the * dittam’ and the dharmkartas are mere 
trustees for carrying out or the executing of such trusts. In the case 
of ninths, however, such defined and specific purposes, as are imme¬ 
diately connected with the maintenance of the muth as an institution, 
are in the nature of things very limited, and a large part of the income 
derived from the endowments of the muth as well as from the money 
offerings of its disciples and followers—which offerings as a rule arc 
very considerable—is at the disposal of the head of the muth for the 
time being, which he is expected to spend, at his will and pleasure, on 
objects of religious charity and in the encouragement and promotion 
of religious learning. His obligation to devote the surplus income to 
such religious and charitable objects is one in the nature only of an 
imperfect or moral obligation resting on his conscience, regulated only 
by the force of public opinion, and he is in no way, whether as a trustee 
or otherwise, accountable for it in law.W 

2433. The customary usages must necessarily differ according to 
the nature and purpose of the foundation. If it is a temple, the ordinary 
usage consists in preparing food (called bhog) for the deity, celebrating 
certain festivals, arranging for fairs* 9 * and collecting votive offerings. If he 
neglects to perform his usual and customary duties, or is guilty of malversa¬ 
tion or misconduct in the performance of them, the Court will restrain him 
Such would be the case where the manager refused to perform the usual 
festivals though he was in funds: a fortiori would he be guilty of such 
misconduct, if it was usual to celebrate them with the aid of voluntary 

(5) W. and B., H. I... 301, 202, cited (7) Sankaralinga v. Rajcswara, 12 C. 
in Vidyapurna v. Vidyanidhi, 27 M. 435 W. N. 940 (951) P. C. 

( 449 )- (8) Vidyapurna v. Vidyanidhi, 27 M. 

(6) Doolceram v. Luckee Kant, 12 W 435 (455). 

K- 4 2 5 - ( 9 ) F.layalwar v. Namberumal, 23 M 

298 (304). 
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contributions. “ And, of course, the Courts are bound to restrain a trustee 
from injuring the institution under his charge by corruptly, arbitrarily or 
wantonly departing from the ordinary course of procedure in regard to 
essential or important matters connected with the institution. That such 
departure on the part of a trustee amounts to a breach of legal duty in¬ 
cumbent on him, is the ground on which the Court exercises jurisdiction 
over him.”* 101 The manager must conform to the usage. He cannot 
alter it. He cannot alter the form of worship*"> or the ceremonies and 
processions in connection with idols.* 1 * 1 He cannot, for instance, remove 
them from the temple, on the ground that it is dilapidated, if it is objected 
to by a majority of the worshippers.* 1 "* 1 And, of course, in this, as in all 
other matters, he must be guided by public opinion. 

2434. The manager of a public temple cannot make rules preventing 
from admission of any worshipper thereto for the purposes of worship, 
though he may levy a small admission fee to prevent over-crowding, or 
otherwise regulate admission to a particular part owing to the value of 
the idol and its ornaments.* 1 -* 1 In this and other matters of detail, the 
manager doubtless possesses a power which must be exercised not capri¬ 
ciously but only in good faith on necessary occasions and for necessary 
and legal purposes, as for preserving orderliness and decency of worship. 

2435. Possession of the Endowment.—The manager has the sole 

CUu e ( 3 ^ right to be in possession of the endowment, the idols, 

•use t )• its jewels and other paraphernalia. Where there are 

several trustees, they are allowed to partition the endowment for conve¬ 
nience of management. And where they have equal right of worship, 
they' are permitted to exercise it by rotation. They may even remove the 
idol, if it has no local habitation, for the period of their turn, but on condi¬ 
tion that they deliver it, at their own expense, to the owner of the next turn. 
But this is an exception and not the rule, since idols ordinarily gain in 
sanctity by the reason of heir locality, and where they have for long 
remained in a place, it becomes their abode from which they cannot be 
removed. 

2436. The right of the manager to superintend the work of all ser¬ 

vants employed on the foundation arises from the 
Serv*nu ity ° v * r very nature of his office as manager. He is entitled 
* to punish and dismiss all servants, including the 

hereditary priest, for misconduct,ri* 1 and unless the dismissal is malicious 
or mala fide, the Civil Court has no jurisdiction to review his decision,* 161 
unless he can shew that there was a trust in his favour.* 1 * 1 In any case, 
the fact that the servant was dismissed without notice given or explanation 
taken, is no ground for interference. " The nature of the offence may be 

(10) Elayalwar v. Namberumal, 23 M. 179; contra in Kalidas v. Gor Parjaram, 

298 (304) ; Krishnasami v. Samaram, 30 15 B. 309 (316, 317). 

M. 158. (15) Seshadri v. Ranga, 35 M. 63T. 

(11) Venkatarayar v. Srinivasa, 7 M. (16) Bhavani v. Timmanna, 30 B. 508; 

H. C. K. 32 (36). contra in Krishnaswamy \ Gomatum, 4 

(12) Subharava v. Chellapa, 4 M. 315 M. H. C. R. 63; Seshadri v. Ranga, 35 

(316). M. 631 (632). 

(13) Hari v. Anlaji, 44 B. 466. (17) Ram Charan v. Rakhol, 41 C. 19 

(14) Dakar Temple Committee, 28 (84). 

Bom. L. R. 309; 94 I. C. 47 (1926) B. 


H. C .-76 
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such that instant suspension from the functions of the office would be 
necessary in the interests of the institution, and to hold that the officer 
could not be suspended without notice and without explanation received 
from him, might be seriously detrimental to the interests of the temple.” (,8) 

2437. The possession of the manager, being qua trustee, cannot be ad¬ 
verse to the beneficiaries. In determining what right adverse possession 
would confer on the holder, the animus possidcndi is the decisive facto’-. 
The character in which possession is held, must determine the right which 
the possession would confer. The fact that the trustee was misappropriat¬ 
ing the rents, would not make his possession adverse, though it wou'd 
make him liable to account for the rents so misappropriated. The plaintiff’s 
father, as trustee, had let certain temple lands to the defendant. The 
plaintiff sued to recover them. It was proved that the trust had vested in 
another. The plaintiff had, however, received rents of the land and ap¬ 
propriated them to his own use. He claimed the lands by adverse posses¬ 
sion. But the Court dismissed his suit, holding that the land belonged to a 
trust and could not be recovered by the plaintiff who was the trustee, 
however wrongfully he may have used its rents/ 1 ®* 

2438. Must Keep Accounts.—The manager must maintain accounts 

Cl U\ f 7 V even ^ ** himself the founder/ 20 * TTis failure 

* U,M ' )• W* w to keep acounts is a grave misconduct justifying h*s 
removal/ 21 * It is the manager’s duty to protect and preserve the 
endowment, to manage it prudently and to conserve its resources 
with scrupulous care. Tt is his dnt\ to take stock of all the dedi¬ 
cated property, and realize bad securities before thev are lost (22 * Tf his 
predecessor has wrongly alienated any of the properties, it is his dutv t^ 
recover them before they become irrecoverable, and if bv his fraud or 
negligence any of the properties are lost, he is liable for it (25 * All surolus 
must be promptly invested in sound securities, otherwise he will he liable 
for interest/ 24 * He mav invest in any securities, provided they are < f a 
permanent and not perishable or terminable nature/ 25 * 

2439. The manager must not mix the trust accounts with his own 
since it leads to confusion. If he contravenes this rule and mixes trust 
money with his own and the two cannot be separated, the trust will be 
entitled to the whefle/ 1 * 

The manager’s salary is sometimes fixed, but in many cases he is left 
to make what he can out of it. Tn such cases, it is difficult to call h’m to 
account, for he is accountable to no one. Such is ordinarily the position of 


(18) Seshadri v. Ranga, 35 M. 631 
(634). 

(19) Thuppan v. Hichiri, 37 M. 373 
(377)- 

(20) Thackersey v. Hurbhum, 8 B. 432 

(467). 

(21) Manohar v. Lakhmiram, 2t B. 247 
(261, 262), affirmed O. A. Chotalal v 
Manohar, 24 B 50 P. C.; Jugal Kishore 
v Lakshman Das, 23 B. 659; Rajeswar v. 
(Jopeshwar, 35 C. 226; Srinivasa v. Eva- 


lapha. 4" M. (S R 4, s8st P. C 

(22) Thackersey v. llarbltuin. 8 B. 432 
(4*5). 

(23) Jb 

(24) Rajaram v Lakshmi, 13 M. L. T. 
206. 

(25) Dc Snuzn v. Dc Sowa 12 R. IT 
C R. 184; Thackersey v. Hurbhum, 8 B 
432 (4**)- 

(f) Oativay Ilertslet v. Oatway, (1903) 
8 Ch. 356. 
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the Mahant of a mhiLi.*** Wherever he is accountable at all, his liability 
will be determined b) the rules here stated. 

2440. The manager is entitled to recede votive offerings which he 
Votive Offerings niust credit in his accounts. “ Where an idol is set up 

* ' temporarily for worship, or where the offerings a*e 
of a perishable nature, such as articles of food, the pnest in attendance, 
as the nearest Brahmin available, generally appropnates the offerings; and 
the same is the case where the idol itself is the piivate property of the 
priest. But where the idol is an ancient one, permanently established for 
public worship, and the offerings are generally of a moie or less permanent 
character, being coins and other metallic articles, in the absence of any 
custom or express declaration by the donor to the contrary, they are, as 
they ought to be, taken to be intended to contribute to the maintenance 
of the shrine with all its rites, ceremonies and charities, and not to become 
ihe peisonal property of the priest. However much a Hindu votary may 
wish that his offerings to public shrines should ultimately go to the use 
of meritorious Brahmins, he can never be supposed to intend, nor dies 
Ihe Hindu Law anywhere allow, that they should become the property 
of the priest, to be squandered by him or devoted to purposes foreign to 
the endowment.”* 2 3 * 

A Mah-ant of a ninth is, however, entitled to retain all votive offerings 
subject only to the burden of maintaining the niuthS - 1 * * 

2441. All acquisitions of die shebait out of the income of the 
endowed property would be treated as accretions to 

,m ‘ the estate; since it is his duty to apply all such 
income to the preservation and improvement of 
the corpus, a fortiori where he has all along treated them as belonging 
to the idol.* 3 * Where the shebait is empowered to expend the income 
from a fund, lie is equally entitled to expend the income derived from 
such fund and its accumulation.* 6 * 

2442. HU Accountability to the Founder.—The manager s account- 

Claute (7t ability to the founder has already been the subject 

au,e '* of discussion under a previous section (S. 261 ), and 

within the limits set out in the sequel he is equally accountable to the 
beneficiaries (S. 266). 

2443. His Right of Suit.—The manager is entitled to sue on behalf 

C1 . of the endowment as its guardian or next friend, and 

ause ( ). may be sued as such.* 7 * In some cases the 

manager is held entitled to sue and*be sued in his own name, without 


Cl. (6). Hi. 

provemen)!. 


(2) Saminalha v. Scllappa, 2 M 175 
(179); Vidyapurna v Vidvanidhi, 27 M 
■U 5 ( 449 *. 

(3) Banerjce, J, in Girijamtnd \. Saila- 

ianund, 23 C. 645 (655, 656), following 

Mmwhar v. Tantbkar, 12 B. 247. To the 

same effect, Ganpatrar v Ramadhin Das, 

(1874) B. P. J. 2s8; Ganpatrao v. Ano- 
pram, (1870) B. P. J. 361; Chotalal 
Manohar, 24 B. 50 P. C, 


(4) Vidayapurna v. Vidyanidhi, 27 ' T 
435; Kailasam v. Nataraia. 33 M 265. 

(5) Kartick Chandra v Rndra Nanaa- 
jir, 2S C. W. N 008 

(6) C F Gnanendra v Surcndra, 24 
C W N 1026 P. C 

(7) Jodhi Rant v Basdeo, 33 A. 735 
*737* F. B., overruling contra in Ragn- 
nothii v Shall Cal, 19 A 530. 
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the idol being joined as the party interested.<*) This procedure is at 
variance with the general principles but is said to be supported by practice. 
But there seems nothing to commend it. 

Since an idol is a juristic person perpetually in minority, the manager 
suing for an idol is entitled to the extension allowed by S. 6 (old S. 7) 
of the Limitation ’Act/®) 

2444. Persons interested as worshippers in a public religious endow¬ 
ment may be added as parties to a suit instituted by a trustee on behalf 
of the endowment against third parties, if such joinder is considered by 
the Court as desirable in the interests of the trust.* 8 9 10 ) Such an occasion 
was held to arise where the worshippers complained of a breach of trust 
by the manager, who had colluded with the other side to the prejudice 
of their right of worship.* 11 ) As S. 145 of the Code of Criminal pro¬ 
cedure deals only with immovable property, the Court may declare the 
possession of a temple, but can pass no order as to the offerings* 12 * * * ) or of 
the right to act as priest.* 1 *) 


2445. The manager cannot enter into a valid compromise binding 
upon his successor, unless it is shown to have been 
° f * Com ' entered into for the benefit of the endowment.* 1 **) 
promise. The manager cannot settle the right to his office 

by compromise, since, while a party may settle by compromise a matter 
of a private individual right, he cannot so settle a right which is not 
purely of a private civil character. A right in which the public are 
interested, will not be permitted to be adjusted by arbitration or com¬ 
promise. “ The Court itself has certain duties in connection with a case 


in which a judgment in rent has to be pronounced, or in a case which 
involves the right of the public or the right to a religious and charitable 
office or the right of a minor or other incapacitated person.”* ,s) An 
agreement or compromise affecting such right is not a lawful agreement 
or compromise.* 16 ) A decree, even if passed on such compromise, will 
not bind the public whose rights are affected only by decrees passed 
upon their merits.* 17 ) But the rule has no application to cases in which 
the public rights are not infringed. 


For instance, it is competent to the shebait to compromise a suit in 
respect of the debutter property, and such compromise will bind his 
successor in office, if made in the interest of the endowment.* 1 ®) 


(8) Juygodumba v. Puddomoney, 15 B. 
L. R. 318 (330), followed in Babajirao 
v. Laxman Das, 23 B. 2x5 (223); Pramada 
v. Poorna Chandra, 35 C. 691 (698); 
Dinabhandu v. Chatniruddi, 34 I. C. (A.) 
548. 

( 9 ) Jagadindra v. Hemanta, 32 C. 129 
P. C.; Sankomurti v. Chidambara, 17 M. 
143 . 

(10) Jeyangaruluvaru v. Sri Hati, 4 M. 

H. C. R. 9; Naray anas ami v. Irulappa, 12 

M L. J. 355; Chidambaram v. Ranga- 

chariar, 29 M. 106 (110). 

(xi) Sankaralinga v. Rajeswara, 31 M. 

.236 ( 250 ) P. C. 


(12) Ram Saram v. Raghu Nandan, 38 
C. 387; Kader v. Kader, 29 M. 237. 

(13) Guiratn v. Lai Behari, 37 C. 578. 

(14) Girijanund v. Sailajanund, 23 C. 
645 . 

(15) Sundarambal v. Yogavangurukkal, 
38 M. 850 (862). 

( 16 ) lb., p. 862 . 

(17) Jenkins v. Robertson, L. R. 1 H. L. 
Sc, 117; followed in Sundarambal v. 
Yogavanagurukkal, 38 M. 850 (863) ; 
Bhaskara v. Narayanasamy, 12 M. L. J. 
360; Gyanananda v. Kristo, 8 C. W.N. 404. 

( 18 ) Hossein Ali v. Bhagwan Das, 34 
C. 249 ( 255 ). 
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2446. The manager is entitled to be reimbursed the expense which 
to- ^ as * ncurre d > n carrying out the directions of 

burcement. e,m ‘ te ? tator . ot otherwise on objects of necessity. 

The right of indemnity is incident to the position 
of a trustee. The liability in respect of that indemnity is the first charge 
on the trust estate. So, where one P.ejay succeeded his father as shebait 
of a religous trust and his right was contested by one Peary who obs¬ 
tructed Bejay’s possession, with the result that its income, calculated at 
Rs. 10,000 a year, fell to less than a moiety. Beja> defended his title 
and spent Rs. 71,572 out of his private funds in protecting the debutter 
estate and performing his obligations as shebait. It was held that the 
estate was liable to indemnify Bejay for the amount spent by him in 
defending his own title as shebait and in protecting the estate and carry¬ 
ing out the directions of the founder’s Will. ( ' 9) 

263 . ( 1 ) In the absence of any custom or usage to the 

contrary, the rights and liabilities of the 
aiiraalfonr * r ' ght ° # manager of an endowment are those of the. 

guardian of a minor’s estate, that is to say, 
he may incur debts, charge or alienate the corpus of an endow¬ 
ment if justified by legal necessity or its benefit. 

(2) Property belonging to an endowment may be attach¬ 
ed and sold in execution of a decree obtained against the 
manager, as such. 

(3) Any person interested in the endowment may sue to 
set aside an improper alienation of its property by the 
manager. 

(4) Any person suing to enforce an alienation made by 
the manager must prove both its faciunt and necessity. 

Explanation 1.—The term “manager” in Clause (1) in¬ 
cludes any person actually filling that character whatever may 
be the defect in his appointment. 

Explanation 2.—The term “manager” in Clause (1) 
means and includes a Shebait, trustee or Mahant of a ninth, and 
any other person by whatever name called, provided he dis¬ 
charges the duties of the manager. 

Synopsis. 

(1) Manager’s Rights of Aliena- of Infant or Widow 

Hon (2447). (2448). 

(2) Power of Manager Analo - (3) Hereditary Manager (2449). 

gous to That of Guardian 


(iq) Pearv v. Narendra, 37 0. 229 ( 234 , 235 ) P. C. 
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(4) Manager’s Remuneration 

(2450-2451). 

(5) Shebait How far a Trustee 

(2452). 

(6) Alienation of Corpus When 

Justified (2453-2454). 

(7) Personal Remedy of Credi¬ 

tor Against Manager 
(2455).' 

(8) Legal Necessity or Benefit 

(2456-2457).' 

(9) Pcovers of Head of a Mutli 

(2458). 

(10) Meaning of “Necessity” 

(2459). 

(11) Benefit (2460-2461). 

(12) Partition of Endowment If 

Permissible (2462). 

(13) Exchange of Properties 

(2463). 


£S.i63 

(14) Power of Manager to Grant 

Leases (2464-2465). 

(15) Acquisition of Endowed 

Land (2466). 

(16) Decree Against Manager 

When Binding on the 

Trust (2467). 

(17) Manager’s Personal Liability 

(2468). 

(18) Pozvers of De Facto 

Manager (2469). 

(19) Legal Status of Shebait, 

Manager and Dharmkarta 
(2470). 

(201 Setting Aside Improper 

Alienations (2471). 

(21) Burden of Proof of Neces¬ 
sity Justifying . Uienation 
(2472-2473).' 
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2447. Analogous Law.—This section is supported by the following 
authorities < l(,) The general rule here formulated is in accord 
with the statement of law 1>\ the Privy Council who. speaking of 
the powers of the manager and head of the family, said: “The principle 
in regard to this is analogous to that of the power vested in the head of a 
religious endowment or muth, or of the guardian of an infant family.”*'?) 
This was laid down as far hack as 1875, when the same Board said: 
“ The authority of the shebait of an idol’s estate would appear to be in 
this respect analogous to that of the manager of an infant heir which was 
thus defined in a judgment of this Committee, delivered by Lord Justice 
Knight Bruce: ‘The ]>ower of the manager of an infant heir to charge an 
estate, not his own, is, under Hindu Law, a limited and qualified power. 
It can only be exercised rightly in case of need or for the benefit of tin- 
estate. But where, in the particular instance, the charge is one that a 
prudent owner would make in order to benefit the estate, the bona fide 
lender is not affected by the precedent mismanagement of the estate. The 
actual pressure on the estate, the danger to be averted, or the benefit to be 
conferred upon it, in the particular instance, is the thing to be regarded. 
But, of course, if that danger arises or has arisen from any misconduct to 
which the lender is or has been a party, he cannot take advantage of his 


(16) Cl. (r):— ProsoHtto v. Golab, 14 
B. L R. 450 (458) P. C.; followed in 
Vidyavaruthi v. Balusami, 44 M. 83 f 
(852, 853) P. C. ; Palaniappa v. Sreenalh, 
40 M. 709 P. C. ; An-anda v. Bhoju Lai, 
SO C 292: Dayamayi v Sankar, 42 C I.. 
J. 30; 87 I. C. 159: Pathu Lai v. Daya- 
nand, 44 A. 721. 

Cl. (2) : — Nagendra v. Rabindra, 53 C. 
132. 


Cl (3) :— S. 143 ; Rama Chandra \ 
Parameshwarec, 42 M. 360; Tejo Bibi v. 
Murlidhar, 48 A. 671. 

Cl. (4) :—S 143 . 

Expl. ( 1 ) :—Manikka v. Balog opal, 20 
M. 553 ; Raja Peari Mahon v. Narcndra, 
5 C. W. N. 273 . 

Expl (2) S. 255. 

(17) Sahu Ram v. Bhup Singh, 39 A 
437 (443) P. C. ; Magniram v. Kasturbhai, 
26 C. W. N. 473 P. C. 
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own wrong to support a charge in his own favour against the heir, ground¬ 
ed on a necessity which his own wrong has helped to cause. Therefore, 
the lender in this case, unless he is shown to have acted mala fide, will not 
be affected, though it be shown that, with better management, the estate 
might have been kept free from debt.’ ”* l8 > 

“ It is only in an ideal sense that property can be said to belong to a*- 
idol; and the possession and management ot it must, in the nature of things, 
be entrusted to some person as shebait or manager. It would seem to follow 
ihd.trthe person so interested must of necessity be empowered to do whatever 
may be required for the service of the idol, and for the benefit and preserva¬ 
tion of its property, at least to as great a degree as the manager of an 
infant heir. If this were not so, the estate of the idol might be destroyed 
or wasted, and its worship discontinued for want of the necessary funds 
1 1 preserve and maintain them.”* 1 *' 

24 r. Referring to this case, their Lordships, in another case said, 
that the position of a shebait was analogous to that of a manager of an 
infant, and that he had the same authority, which in both cases arises from 
the necessity of the case, to raise money for the benefit of the 
estate (jo) In some cases, the shebait is likened to a Hindu widow.* 41 ' 
In another case of the Calcutta High Court, it w-as said: “The 
powers and duties of a shebait may now be taken as almost 
settled. Apart from his duties in connection with the worship and 
service of the idol a shebait has the possession and management of the 
properties. In other words, his possession is that of a manager, and he 
is not only empowered, but bound to do. whatever is necessary for the 
benefit or preservation of its properties. The liability of the estate of 
an idol, for wrongs committed by its shebait in the reasonable manage¬ 
ment of its properties, is analogous to the liability of a corporation for 
wrongs ernmilted by its agent in the course of their emplounent anil 
in tie rijncrt fntleur.ee cf its p-ifcre,* 3 - 1 ' rr d in both cases it is 
founded on the policy of law and without regard to personal default, for 
both the idol and the corporation ate incapable of personal wrong 
doing. Neither can be invested with rights or duties, except through 
natural persons who are their agents.”*-’ 3 ' 

These powers may, it is said, be exercised even by a de facto mana¬ 
ger. (24) But a person entrusted with the duty of a shebait cannot delegate 
his function to another.*-* 5 ' 


(18) Itunoonian Persaud v. Mt 
tiaboocc, 0 M. 1. A. 393 (423). 

(19) Prosit into v. Golab, 14 B. L R 
450 (45<S 459) 1 *. C., followed in Shea 
Shankcr v. Rain Shcteak, 24 0. 77 P. C .; 
Hossein v. Mahanla, 34 C. .’49 (255): 
Ahhiram v. Shyamcharan, 36 C. 1003 P 
C.; Parsolam v. Dai Gir, 2s \. £96 (304, 
3m) (Powers those of a widow); Jug 
gessnr v. Rodro, 12 W. R 299 (301). 

(20) Doorganalh v. RamcliHiidcr, 2 C. 

341 ( 352 ) r. C. 


(21) Juggcshur v. Rodro Narain, 12 W. 
R 299 

(22) Mcrsy & Co, Ti ns tecs v Gibbs, 
I. R. 1 H. L. 93:. Taff Vale Railway v 
Amalgamated Society. (1901) A C. 426. 

(23) Pramaa'a v. Poorna, 33 C. 691 

^ *(24) Shea Shankar v. Ram Shczeak, 24 
(’. 77 (82); contra in Ramdas v. Mohesur, 
7 W. R. 446. 

(25) Bonnerji v. Sitanath, 26 C\ W. N. 
236, 66 I. C. 140 P. C. 
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2449. Hereditary Manager.—The management of a religious 
foundation may become hereditary in a single family customarily, or under 
the terms of a foundation or by lapse of time creating in the Shebait a 
right to hereditary office. The question whether such office is precarious 
or hereditary is a question of fact to be decided in each case. There are 
many old foundations of which the history of their origin is hist in anti¬ 
quity; all that is known of them is that they have been managed by a 
single person who has inherited the management from his predecessor. 
In the old muths a usage has grown up of succession to the Mahantship 
from the guru to the chela nominated to the office; while in others, usage 
permits of the conclave of monks electing one to the office each time a 
vacancy occurs. 

All religious endowments are not subject to the same rule, nor indeed 
are their rules of succession similar. There are those in which time has 
strengthened the right of the manager to a virtual ownership. There are 
others in which the manager is no better than a trustee, while there is yet 
an intermediate class in which the manager still holds the position of the 
guardian of an infant, possessing even larger powers of appropriating a 
portion of the income for his own maintenance and for which he is not 
accountable. It cannot be generally asserted that a manager of an endow¬ 
ment is or is not a trustee. It all depends upon the endowment and his 
association with it. 

2450. Manager’s Remuneration.—The manager of a religious 
institution is ordinarily paid or permitted to use a part of its income for 
his own sustenance. In the case of the Mahant of a muth in southern 
India, he is virtually given a free hand over its disposal, though his power 
in this matter is to a large extent regulated b> usage. It has already been 
seen that all managers, though possessing the like, do not necessarily pos¬ 
sess the same powers. In this respect the Mahant stands at the head of 
them while a Dharmkarta is an ordinary trustee, and has, indeed, no larger 
powers.*'! 

2451. The question whether the manager is, and if so, to what 
extent, a trustee, depends upon what we understand by that term, both 
under the English Law and in strictness, even under the Indian Law. A 
trustee is one in whom the author of the trust reposes confidence, and the 
trust is created when the trustee accepts the confidence.*- 0 This is the 
general rule but under both systems an exception is made in favour of 
public charity, so that a mere dedication is taken to erect a trust in favour 
of the beneficiary to be administered by trustees appointed by the founder, 
or on his failure by the Court. In this sense the manager whether Mahant 
or a mere Sarbarakar is a trustee, though in the limited sense in which 
that expression is used both in S. 10 and Art. 134 of the Limitation Act, 
a manager cannot be regarded as a trustee. It was so held by the Privy 
Council in a case which the Mahant of a muth had in 1921 given a per¬ 
petual lease of some of the ninth lands on a nominal quit rent. The suc¬ 
cessor of the Mahant repudiated the lease whereupon the lessee sued for 

a declaration that the lease bound him, and that in any case, his title, if 


Evalappa, 45 M. (2) S. j, Trusts Act. 
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any, had become extinguished by lapse of time. Both these contentions 
were overruled by the Privy Council who dismissed the suit In doing 
so they adverted to S. 10 of the Limitation Act and held it inapplicable 
because that section only applied to propei \ “ vested in trust for any 
specific purpose,” whereas the property m suit hail become vested for no 
specific purpose, but for the general purpose of religion 

They equall) overruled, the plaintiff’s, rontent><m that the Mahout's 
suit for possession, if instituted, would be barred h> Art. 134, and con¬ 
sequently, his title to the propei tv itself became extinguished by force of 
S. 28. That Article, their Lordships held, only applie s to property ‘‘con¬ 
veyed or bequeathed in trust” and S. in furnishes the clue ti the meaning 
of these words, which must mean that the property must have been con¬ 
veyed for a specific purpose/ 1 * In that sense, therefore, a shebait is 
not a trustee. 

2452. Shebait How Far a Trustee .—The Shebait, Mahout, manager 
or the head of a religious foundation, by whatever name called, is sometimes 
spoken of as the '‘trustee” of the endovement. It is only loosely cor¬ 
rect, since a “ trust,” in the sense in which the expression is used in 
English Law, is unknown in the Hindu system pure and simple/ 2 3 * since 
the pious Hindu makes his gift directly to the deity, temple, shrine or 
muth, and leaves its management to customary usage. It is in this view 
that law recognizes these objects as juridical personages capable of 
owning and possessing property. Of course, when the gift is directly to 
an idol or a temple, the seisin to complete the gift is necessarily effected 
by human agency, called by whatever name, who is only the manager 
and custodian of the idol or the institution. “ In almost every case, he 
is given the right to a part of the usufruct, the mode of enjoyment and 
the amount of the usufruct depending, again, on usage and custom. In 
no case was the property conveyed to or vested in him, nor is he a 
“ trustee ” in the English sense of the term, although, in view of the 
obligations and duties resting on him, he is answerable as a trustee, in 
the general sense, for maI-administration.” (3 * Of course, a Hindu may 
“ convey in trust ” a specific property to a particular individual for a 
specibc and definite purpose, and place himself expressly under the 
English Law, when the person to whom the legal ownership is trans¬ 
ferred, would become a trustee in the specific sense of the term, apart from 
which the Shebait or the Wakif is only a trustee in the general sense 
where the endow'ment is made for the general purpose of an institution, 
but if the endowment be for a specific purpose then the Shebait or the 
Wakif would be its trustee in the strict sense of English Law in which 
that term must be understood to have been used both in S. 10 and Art. 134 
of the Limitation Act/*). 


(i ) Vidyavaruthi v. Balusami, 44 M. 

831 (843) P. C. 

(a) Vidyavaruthi v. Balusami, 44 M. 
831 P. C. 

(3) Vidyavaruthi v Balusami, 44 M. 
831 (839, 840) P. C, explaining Ram 
Parkash v. Anand Das, 43 C. 707 P. C., 
on the ground that the Mahout there was 
called “ trustee ” only as a compendious 


expression to convey a general conception 
of those obligations. The correct position 
was staled in Shridharee v. N undo kiss ore, 
11 M. I A. 405 (419); Badri Saroyan v. 
Mahant Kailash Gir, 5 Pal. 341; Krishna- 
Szeami v. Varnikalinyam, 97 I. C. 433 
(19.26) M. ny9. . w 

(j) Vidyavaruthi v. Balusami, 44 M 

831 (854) P- c. 
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2453. Power of Transfer. —Property devoted to religious uses is, 
as a rule, inalienable/ 2 ** and it is open to the founder to make it inalien¬ 
able/ 1 * In such cases the debts of the institution can only be paid by 
attaching its income and in any case whatever the nature of the property 
or the necessity it is only the temporalities and not the sacred object or 
the spiritual rights and duties of the Shcbait that can at any time be the 
subject of alienation/ 2 * The manager is then a trustee/3) using that term 
only in the general sense, and possesses the power to sell, mortgage or 
let all or any portion of the endowed property in case of necessity* 4 * or 
benefit of the trust. He must not, however, alienate the Corpus, if the 
necessity can be met by borrowing or an alienation of the rents and 
profits. ( s> Even such property may be settled on a permanent lease such 
as mirasi piilni and mokurart grant/** Such a lease was granted by the 
shebait for the completion of a temple, which the Privy Council upheld 
with these words: “ Here, can it be said the grant of a mokurart palta was 
an improvident way of raising money, if it w r ere necessary to do it at 
all? It still left a rent for the sustentation of the idol; and if the transaction 
be bona fide, any subsequent sale of part of the rent was justified by the 
imperious necessity of finishing the temple which had been commenced.”*/' 
But apart from legal necessity or benefit, a shcbait has no authority to lease 
debutter property even to a co-shebait.* 8 * A permanent lease, unsupported 
by justifying necessity, would, on the most favourable construction, enure 
only for the lifetime of the grantor/** Put there is nothing to prevent a 
shebait from transferring debutter land to another member of his family 
for the purpose of continuing the worship of the idol/ 10 * 

2454. In one case it was held that the profits of a debutter may be 
assigned so long as the worship is duly kept up/"* But the profits of an 
endowment arc as much debutter property as the corpus, and the same rule 
applies to both. As the Privy Council observed: “The Taluq itself, with 
w'hich these jamas were connected by tenure, was dedicated to the religious 
services of the idol. The rents constituted, therefore, in legal contempla¬ 
tion, its property. The shcbait had not the legal property, but only the 
title of manager of a religous endowment.”* 12 * The power to transfer is, 


(25) Prosonno v. Golnb, r4 B. L. R. 
450 (458) P. C., followed in Vidya- 
varuthi v Balasami, 44 M. 831 (852) 
P. C. 

(1) 1'ejo Bibi v. Mnrlidhar, 48 A 
671. 

(2) Nayendra \. Rabmdra, 53 C. 132 

(149, 156); Rajah Vurmah v Ravi 

Vurmah, 1 M. 235 P C.; Gnanasam \ 
Velu, 23 M 271 P. C. 

f3* Srinivasa v. F.salappa, 45 M. 565 
(582) P. C. 

(4) Abhiram v. Shyamcharan, 36 C. 
1003 P. C.; Naina Pillai v. Ramanathan, 
47 M. 337 P. C.; Parsotam v. Pat Gir, 25 
A. 296; Trimbak v. Lakshman, 20 B. 495; 
Nrilya Gopal v. Mani Chandra, 12 C. W. 
N. 63; Devasigamani v. Pallaniappa, 34 M. 
535: Vira v. Valappil. (1914) M. W. N 
909, 26 I. C. 239. 


(5) Vira v. Valappil, 16 M. L. J. 503, 
26 I. C. 239; Devasigamani v. Palaniappa, 
34 M. 535. 

(6) Ramachandra v. Kasinalh, 19 B. 
271 ; Doorganath v. Ramchunder, 2 C. 341 
(352) P. C.; contra in Motee Pass v. 
Modhoosoodum, 1 VV. R. 4. 

(7) Doorganath v. Ramchunder. 2 0. 
.341 (352. 353) P. C. 

(8) Prosunno Kumar v. Baroda Pro- 
sunno, 22 C. 989. 

(9) Abhiram v. Shyamacharan, 36 C. 
1003 P. C.; Revaji v. Vasudeo, (1887) B. 
P- J. 5: Papaya v. Ramana, 7 M. 85. 

(10) Baroda v. Ilcmdata, 13 C. VV. N. 
242. 

(11) Shibbessuree v. Bcckwille, 3 W. 
R. 152. 

(12) Shibessure v. Mothooranath, 13 M. 
I. A. 270 (273). 
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of course, an incident of the office. Where, therefore, the manager is 
suspended or removed from office, or is merely a disputed claimant to 
office/' 3 * he cannot transfer any of the dcbul'cr land, even for a justifiable 
necessity, though, if the creditor was a buna fide transferee without notice, 
he would be necessarily protected <'•*> 

2455. The question what reined) the creditm has personall) against 
the manager, on failure of the security, is one which «aunot be answered 
without reference to the facts of each case, since the personal liability of 
the debtor must largely depend upon the represent.it i-n., express and im¬ 
plied, that induced the loan. Prima tacit the siuann of a malli has no 
private property and must be assumed to be pledging the credit of the 
malli when he borrows money toi its purpose Consequently, the per¬ 
sonal liability of the shebait in such a case is out of question, and the malli, 
would be liable if the loan is sIioimi to have been contracted for the benefit 
of the malli, or that the creditor had bona fide reason to suppose it yvas 
intended for such purpose/' 5 * Hut in any othei case, where the manager 
has means of his own, lie is bound by his contract, though the security 
he had offered failed.< ,& * Hut a debt so binding by estoppel cannot be 
recovered from his successors in the trust, though it might be available 
against his personal representatives/ I7 * 

2456. Legal Necessity. —The legal necessity or benefit justifying alie¬ 
nation of the dcbitllcr properly must naturally be adapted to the special re¬ 
quirements of the endowment and measured by the existing necessity justi¬ 
fying it Besides the ordinary work of necessary reconstruction, completion 
or repairs of the buildings constituting or comprised in the endowment/ 18 * 
including those used for dwelling by the MahanP '«* or other employees of 
the endowment, there are heads of expenditure which are equally necessary, 
such as the cost of restoration of the image/-' 0 * the cost of litigation con¬ 
nected with the trust, defence of its title against hostile attack/ 21 * and the 
observance of customary practices, such as the performance of the juja or 
worship! with due ceremonies/ 2 -’* the distribution of cloth at a 
festival/-' 3 * the constant burning of a lamp where so required/ 24 * and 
the like 

2457. In judging of necessity, the first question is: What is the 
character of the institution and what objects was the income derived there¬ 
from to he devoted to? The question of necessity cannot be decided upon 


(1,0 Madho v. Ram rat an. 15 l \V. N 
838 P C, 11 I. C. 507. 

(14) Kasim v. Sudhindra, 18 M 359. 

(15) Shankar v. Vcnkapa, 29 B. 422 
(425) ; Krishna; 1 v. Sankara, 9 M. 441 
(444) ; Lakshmindra \ Rayhai-cndra. 43 
M. 705 

(16) Krnhnan v Sankara, o \f .141 
(444), following lilkint/ton’s <asc, I.. K 
2 t h. 511; Rridycr’s case, L. K. 0 Kq 75 

(17) Gancsh v Keshas’, 15 B. 625 

(637). 

(18) Dooryanath v. Ramchunder, 2 ( 
341 P. C\; Tahboonissa v. Sham Kishore. 
15 W. K. 228; Collector v. I lari. 9 B 


(19) Kinnud v. Vripura. fx> I 0 (C ) 
4 (1 4- 

(20) 7 ahboonissa \. Sham Kishore. 15 
W R. 228. 

(21) Jayarnath \ llibi. 13 f. C 85; 
Parsotam v. Dal Gir, 25 A 21/1, Vidya- ■ 
puma v. Vidxanidhi, 27 M 435; Peary 
Mohun v. Narcndra, 37 C. 220 (234) P. 
(_\. following ll’alter* \ U'aodbridge. 7 
C'h. O 504. 

(22) Pandora \ Karutha, 21 M T. J. 
129, 9 I C. 150. 

(23) Samantha v Sellappa, 2 M. 175. 

(24) Collector v Han, 6 B. 546 (549). 
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the analogy of other institutions/-* 55 Where no deed of endowment is 
forthcoming, the miles, according to which projierty and its income are to 
be dealt with in order to carry out the intention of the original endower, 
can only be ascertained by inference from the practice proved by evidence 
to have been followed in the particular case. But these rules so to be 
inferred, must not be inconsistent with or repugnant to the very natuie 
and purpose of the endowment. If, for instance, the worship of the idol 
in the temple be intended to be perpetual, as it could hardly fail to be, then 
the preservation and use of the dedicated property, to support and maintain 
that worship, must be assumed to have been similarly intended to be per¬ 
petual. A rule, therefore which would authorize and empower the shebait 
of such temple, arbitrarily and at his own mere will and pleasure, to alienate 
the dedicated property, either piecemeal or en bloc, would be so repugnant 
to the whole purpose and object of the endowment, that it could not be 
rationally held to embody the intmtion of the original founder. A shebait 
is not justified in selling debutter land solely for the purpose of raising 
capital to embark in money-lending business, however lucrative that business 
may be. He is not entitled to sell debuttcr land solely for the purpose 
of so investing the purchase of it as to bring in an income larger than 
that derived from the probably safer and certaily more stable property, the 
debuttei land itself/ 1 > 

2458. A shebait is entitled to mortgage the endowed property, to pre¬ 
vent its forfeiture or sale for non-payment of land revenue or other para¬ 
mount charge/-* 5 So, again, where title to the “ gaddi” was in dispute, 
expenses incurred in defending it, were held chargeable on the endow¬ 
ment.^ 5 

Though the head of a muth possesses larger powers of disposition over 
its income, he has no larger authority to alienate the corpus than the head 
of any other religious institution/* 5 

2459. The term “ necessity ” implies pressure. There may be a debt, a 
legal debt chargeable on the trust, and yet no pressure. The manager cannot 
forecast wants and incum1>er the property, which might otherwise have 
never been lost. So, where there was a decree against a muth but no 
attachment, the Court held a bond executed by the manager as supported 
by no necessity, adding: “It was given in respect of antecedent transactions, 
and there was no necessity for Sheocharan giving such a bond. There 
was no danger to the estate which the money was advanced for the sake 
of averting. The plaintiff might have sought any remedy which he had 
against the muth : but it docs not appear that any proceedings were taken 
for sequestration or attachment of the property; and there was not, 
therefore, any necessity for giving this bond and thus really giving a 
fresh right of suit, when, as regards at least a portion of the claim, a 
suit for it would have been barred by the law of limitation.”* 55 


(25) Dost Mohomed v. Nazir Ali, 6 
M. L. W. 134, 42 I. C. 474; Ramanadhan 
v. Vava, 40 M. 116 P. C. 

(1) Palaniappa v. Sreemath, 40 M. 709 
P. C. 

(2) Parsotam v. Dat Gir, 25 A. 296 
(3x1, 312) ; Palaniappa v. Sreemath, 40 


M. 709 P. C. 

(3) Parsotam v. Dat Gir, 25 A. 296 
(3ii, 312). 

(4) Pandara v. Karutlia, 21 M. L. J. 
129, 9 I. C. 150; Gobittda v. Ram Charan, 
29 C. W. N. 931, (1925) C. 1x07. 

(5) Ramchurn v. Nunhoo, 14 W. R. 147 
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2460. Benefit. —Benefit, as distinguished from necessity, is a dis¬ 
tinct and recognized head of expenditure permitted by law. As stated 
before, it was at one time classed under the head of necessity 
from which it is, however, clearly distinguishable fSs, 111-114). The 
term has already been generally defined (Ss. 112 (b) 114), and its application 
with reference to cases arising in connection with religious and chari¬ 
table endowments is all that calls for notice here 

2461. What is benefit to an endowment must necessarily depend 
upon the nature and character of the endowment. The manager is at all 
times entitled to observe the customary usage of an institution. As such, 
the head of a ninth was held entitled to Ixirrow money for the purpose of 
celebrating a festival, even though it lasted for a period of two years 
and entailed on the ninth the liability of feeding as many Brahmins as 
attend it. <4 > As compared to this the reconstruction of a dining hall 
which had fallen into disrepair and which the Government had ordered 
to be put in repair, is clearly justified by necessity.^) So would be his 
other acts of ordinary management, though there is a clear distinction 
between acts that are necessary and those that are merely beneficial. For 
instance the construction ot a Dharamsala, to accommodate pilgrims visit¬ 
ing a shrine, may be a “ benefit ” to the shrine, though it would not justify 
its mortgage. On the other hand, its mortgage to secure the repayment of 
money borrowed and applied to prevent its own extinction by seques¬ 
tration, would be a distinct benefit. ^ But the grant of a perpetual 
lease to fill up a tank on the property, which the shebait could not afford 
to do, is not such benefit as would justify alienation of the trust 

pfoperty.^) 

2462. Partition. —An endowment is sometimes used in a dual 
sense as signifying the property dedicated to an object as also the object 
itself. Closely connected with the subject of endowment is that of the 
offices held by those entrusted with its management. A religious endow¬ 
ment would thus comprise (i) the property. («) the sacred object and 
(Hi) the persons charged with the management of (a) the property and 
(b) the object. As regards the object and the sacred office, they are 
ordinarily both impartible, though, in a family partition, even idols are 
known to have been thrown into the hotchpot, and as regards religious 
offices, though they are, strictly speaking, indivisible, still modern custom 
has sanctioned a departure by permitting their partition bv allowing the 
persons entitled to a share to officiate by turns/ 8 * but such partition is only 
allowed when (a) it is in accordance with the wishes and intentions of 
the founder of the endowment, or (b) is justified by the usage or practice 
in the family. 1 ^ 

2463. Exchange. —The manager’s right to effect an exchange of the 
dedicated property is, of course, to be tested by the same touchstone of 


(4) Vibhttdapriya v. Lakshmindra, 
SO M. 497 P. C. 

(5) lb. 

^ (6) Palantappa v. Sreenath, 40 M. 709; 
(7) Inanonjan y. Adormoney, 13 C. YV. 


N. 805, 3 I- C. 92. 

(8) 7 rimbak v. Lakshman, 20 B. 495; 
Rajestear v. Goppessur, 34 C 828. 

(9) tiajesMtr v. Gopessur, 34 (.'. 828: 
Ramkumar v. Jogender, 4 C. 56; Man - 
char an v. Pran Shanker, 6 B. 298, 
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necessity. If the property had deteriorated in value owing to the deposit 
of sand or other deleterious material or by the shifting course of a stream, 
an exchange would be pritna facie justifiable. So, again, it may be justi¬ 
fied by more economic management, as where an outlying village is given 
away in exchange for another village more conveniently situated. The 
question, in such case, is not why there was an exchange, but whether 
it was necessary and conducive to the good of the endowment. 

2464. Lease. —In the first place, whatever powers the manager may 
possess to grant leases, they are personal to him as manager, and cannot 
be delegated by him to an agent/ 1 ”) His power to grant permanent leases 
must be measured by the same rule of necessity or benefit to the estate 1 . 
Ordinarily, he has no power to grant permanent leases of endowed pro¬ 
perty, at a fixed rent, which is little distinguishable from a permanent 
alienation. <") 

A permanent lease granted by the manager, without necessity, at fixed 
rent, though adequate at the time, was a breach of duty, and could, on 
the most favourable construction, only enure for the life of the grantor 
and was not binding on his successors/ 1 -) nor can the lessee, by long pos¬ 
session, acquire a right to permanent possession against the endowment; 
under Art. 134 of the Limitation Act, since the endowment is not ordinari¬ 
ly a “trustee” within the meaning of Art. 134, nor is he “a person 
in whom property has become vested in trust for any specific purpose” 
within the meaning of S. 10 of the Limitation Act/'i) A permanent 
tenancy created without necessity can onh last during the grantor’s life¬ 
time. But if it is continued b\ his mu lessor, the jxissession of the lessee 
does not become adverse as to him so as to deprive the latter of his right 
of ejectment/ 1 -*) There is no presumption that the lease of debutier pro¬ 
perty is permanent, though the rent was fixed. The presumption in 
favour of a permanent tenancy implies that there is ground for inferring 
that the tenure was always intended to be and always was hereditary, or 
that it acquired that character by subsequent grant. But a presumption 


(n) Bonncrji v Sita Nath, 20 C. \V N 
2.5/) (241) 1’ ('. Kotasseri v Kanholi 
(1922) M. \Y N 428. 

(it) Shtbcssoutce v Molhooranaih, 13 
MIA '>70 (275); lUiorqa'iath \ Itam 
Chunder, 2 (*. 341 P. f ; Prosnnno \. 
Saroda, 22 C. 980; Abhiram Shyanta 
Charan. 30 (\ 1003 P C. reserving (). A 
Shvania Charan v Abhiram, 33 C. Sir; 
Krishna \. Suklm--, 10 C. W. N. 1000; 
Palaniapl’a v. SrccnaHt, 40 M 709 P. C ; 
Vidxa Varuthi v Balu-ami, 44 M. 831 
P C. 

(12) Sliibessovree v Molhooranaih, 13 
M. 1. A 270 (275), followed in Abhiram 
v. Shyama Charan, 36 C 1003 (1013) P 
C.; Vidyamurthi v. Balusami, 44 M. 831 
P. C.; Motee v. Modhoosoodun, t W. R. 
41; Sujaivat v. Busheerooddeen, 2 W. R. 
139; Rumone v. Baluk Dass, 14 W. R. 101 ; 


(ioluck v Rughuonath, 17 \Y K. 444; 
Jnananian v. Adorcmoney, 13 C W. N. 
R05; 3 I C. 93; Muthu-i'clu v. Aiyasioami, 
7 M. I. T. 386; f> I C 7; Prahalad v. 
Behary, 13 1. C. (C) (186; Norendra v. 
A ltd, 41 I. C. (C) 837; Palaniappa v 
Sreenath, 40 M. 709 P. C ; Vidya Varuthi 
v. Balusami, 44 M. 831 P. C.; Balaswatny 
v. Venkalassoamy, 40 M 745; Chirakkal 
v. Saidamadathi, 8 M. L. T. 309, 7 I C. 
253; Dcvasigamani v Palaniappa, 34 M. 
535; Kasi v. Srimathu, 16 T C. (M.) 622. 

(13) Vidyararuthi v. Balusami, 44 \f. 
831 P. (’, overruling Dhataqiri v. Patta- 
trya, 27 B. 363; Narayan v. Shri Ram- 
chandra, 27 B. 373; Beltari Lai v. Mhd. 
Muttaki, 20 A. 482. 

(14) Vidyararuthi v. Balusami, 44 M. 

831 (855) P- C. 
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in favour of a transaction assumes its regularity; it cannot be made in 
favour of that which offends legal principle. (, s ) 

2465. The fact that the lessee is itself a charitable institution does not 
validate an otherwise invalid lease. So. it is immaterial that the site leased 
was a house site and yielded no rent and had been let at an unvarying 
rent on a fixed premium/ 16 ) 

A long lease for 40 years by a manager about to vacate office is open 
to the same objection as a permanent lease/ 1 7) 

A lease treated as permanent and acquiesced in by successive trustees 
cannot, however, be determined by notice/ 18 ) But though the manager 
cannot, without necessity, grant permanent leases, he is not debarred from 
his right as manager to grant leases for a reasonable term and create deri¬ 
vative tenures and estates in conformity with usage or as an act of ordinary 
prudent management/*»> 

The general rule as to a manager applies equally to the Mahant of 
a muth who, though possessing larger power of internal management, 
has not the power to grant a permanent lease except for necessity or 
benefit of the institution/* 0 ) But though the manager possesses no power 
to grant long leases without necessity, its propriety cannot be suffered to 
be questioned after long lapse of time, say, one hundred years, when its 
propriety will have to be presumed/* 0 

2466. Acquisition of Endowed Land.—Since a manager is not “ com¬ 
petent to alienate the land ” within the meaning of S. 13 of the Land 
Acquisition Act, it follows that the price payable on compulsory acquisition 
of land should be invested as provided in S. 32 of that Act/**) 

2467. Decree Against Manager Binds the Trust.—From the fact 

C1 the manager represents the trust in all suits affect- 

au,e ' '* ing its interest, it follows that a compromise made/*’) 

and decrees fairly obtained by or against the manager as representative 
of the trust, equally bind both his successor and the trust. But before 
applying the principle of res judicata to such judgments, the Court should 
be satisfied that the judgments relied upon arc untainted by fraud or collu¬ 
sion, and that the necessary and proper issues have been raised, tried and 
decided in the suits which led to them, and the execution of such judg¬ 
ments should be decreed only against the rents and profits of the debutter 


(15) Satya Sri v. Kartik, 16 C. W. N. 
227, 13 I. (' S36; Murugappa v Ranga- 
sawmi, 33 I. C (M.) 57- 

(16) Dcvasujamani v. Palaniappa, 34 M. 
535; Muthnmmier v. Sreemethanithi, 38 
M. 3156; Palaniappa v. Srecnath, 40 M. 709 
PC. 


(17) Palaniappa v. Sreenath, 40 M. 709 
P. C.; Mangalasami v. Raja of Ramnad, 
1 M. L W. 1074. 27 I. C. 361. 

(18) Narasimha v. Gopala, 28 M. 391. 


(19) Prosunno v. Golab, 14 B. L. R. 450 
(459) P C. 

(20) Balasatemy \. Vcnkatasivamy, 40 
M. 745. 

(21) Chockalingam v. Mayandi, 19 M. 
485, approved in Magniram v. Kasturbhai, 
46 B. 481 (488) P. C. 

(22) Katnini v. Promotho, 30 C. 33. 
followed in Ram Prasana v. Secretary of 
State, 40 C. 895 P. C. 

(23) Pammayah v. Kandasamy, 12 M. 
U W. 562, 60 I. C. 22, 
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property.*-'** But this is not an invariable rule since, if the rents and 
profits are inadequate to satisfy the decree, the corpus itself may be seized 
and sold.* 25 * Consequently, it is open to the creditor advancing money 
for the trust to obtain a decree not only personally against the trustee 
but also one charging the trust funds, for which purpose the Court may 
permit even an amendment of the plaint.* 1 * 

The trust estate is liable for a tort committed by its trustee in the 
reasonable management of the trust.*- 8 * 

2468. Manager’s Personal Liability.—The fact that a person is the 
manager of a trust does not suspend his civil rights. He is able to con¬ 
tract in his own name and on his own credit, and a decree obtained against 
him on his personal contract or security does not affect the trust,* 3 * which 
is only liable for a debt contracted by him on its behalf and for a decree 
passed against him as its representative. 

2469. De Facto Manager.—The powers of a de facto and a de jure 

. manager are the same,*** provided he is in actual 

xp anation t ). possession. So, where the plaintiff sued to recover 
on a bond given by the de facto manager of a muth as a charge on the 
muth, it appeared that the obligor had turned the manager out of posses¬ 
sion, and as his own right to possession was contested at the time he 
executed the bond, he was in no better position than a trespasser and a 
wrong-doer and, as such, incompetent to represent the muth in its dealings 
with its creditors.* 3 * 


2470. Shebait, Mahant, Dharmkarta.—The liability of the manager 
. t . ... is not affected by the designation of his office. He 

xp ana ion ( ). ma y be a Mahant of a wwf/»* 6 * or the shebait of a 

temple or a mere trustee of a charitable public trust, but in each case his 
right of alienation is subject to the same rule.* 7 * 


2471. Setting Aside Improper Alienation.—An improper alienation 
Clause ( 3 ) made by the manager, being in breach of trust and in 

* u#e ' excess of his power, may be set aside by suit in¬ 

stituted by anyone interested in the endowment, including the alienor him- 


(24) Golab v. Prosonno, 11 B. L R 332, 
affirmed O. A. Prosonno v. Golab, 14 B. 
L R. 450 P. C. 

(25) Pramada v Poorna, 35 C. 691. 

(1) Laxmindralhirtha v. Rayhavendra, 
43 M. 795; Sundaresan v. Vtsivanada, 45 

M. 703 - 

(2) Raybould v. Turner, 1900, 1 Ch. 
199; Pramada v. Poorna, 35 C. 691 (699). 

(3) Bishen Chand v. Nadir, 15 C. 329 
P. C.; Peary Mohan v. Narendra, 5 C. W. 

N. 273; Ram Krishna v. Padama Charan, 
6 C. W. N. 663; Babai Rao v. Luxman 
Das, 28 B. 215. 

(4) Saminatha v. Purusholtama, 16 M. 
67; Kasim v. Sudhindra, 18 M. 359. 

(5) Ratnchurn y. Nwftoo, 14 W. R, 


147; Madho Prasad v. Ramrattan, 15 C. 
W. N. 38. 

(6) Basudco v. Jugal Kishore, 35 M. L. 

J. 5 r ~ 

(7) Gopal Dass v. Kerparam, (1830) 
B. S. D. A. 250; Shibeesuree v. Mothoora- 
nath, 13 M. I. A. 270; Prosunno v. Golab, 
14 B. L. R. 450 P. C.; Abhirain v. Shyama 
Charan, 36 C. 1003 (1013) P. C.; Jnanan- 
jan v. Adoremoney, 13 C. W. N. 305; 
Sambanda v. Narasambandapahdara, 1 ]VI. 
H. C. R. 298; Gnanasambanda v. Velu, 23 
M. 271 P. C.; Vidyapurna v. Vidyanidhi, 
2 7 M. 435 (439, 456); Murugesam v. 
Manickavasaka, 40 M. 402 P. C.; Narayan 
v. Chintaman, 5 B. 393; Collector v. Hart, 
6 B. 546; Ganesh v. Keshavrav, 15 B, 625. 
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s lf. (8) Where, for instance, it is a public religious endowment, it may be 
set aside by suit instituted by any worshipper suing in the interest of his 
class. No sanction, such as is provided for in S. 92 of the Code of Civil 
Procedure or S. 18 of the Religious Endowment Act, is necessary to 
maintain it.^* The same right belongs to all beneficiaries who sue only 
in the right of the trustee. They are his aliases, and in England they are 
bound to use the name of the trustee as co-plaintiff.* 1 "' On the alienation 
being set aside, the Court should order deliveiv of possession of the 
alienated property to the trustee, without driving the latter to a fresh suit 
for possession. For this purpose, it is necessary that the trustee should 
also be impleaded in the suit, as plaintiff if willing, otherwise as defend¬ 
ant/' 0 The limitation for such suit is that prescribed in Art. 144 of the 
Limitation Act.*'- 1 * 


2472. Burden of Proof.—Following the inle already slated, 
Clause (4) ** ^ as been laid down that it lies on him who sues to 

a enforce an alienation made by a manager to prove 

both its factum and its necessity* 13 * (S. 144). Hut though this is the rule, 
the burden may be discharged by proof of the fact that successive holders 
of the office had recognized the validity of the alienation and acted upon 
that basis, “ and as time goes on, this may itself come to be a not un¬ 
important element of probation upon the issue. It must also be fully 
borne in mind that with the lapse of time, the parties to the transaction 
may die or disappear .... and it is conceivable that, as years elapse, in 

such cases nearly all the material evidence may, in course of time, dis¬ 

appear, while the debt itself still remains, having from its initiation till 
almost the date of suit been recognized by all concerned as a debt truly 
constituted by the adinam. In such a case a Court is much more easily 
satisfied that the debt was properly incurred than where the transaction 
was itself recent and can, therefore, be the subject of more exact evidence, 
or where the transaction, although remote, has been the subject of challenge 
or dispute by those charged with the interests of the institution.”*' 4 * So, 
in another case, where a lease granted by the shebait was challenged after 
a hundred years, the Privy Council said: “ At the lapse of 100 years, 

when every party to the original transaction has passed away, and it 
becomes completely impossible to ascertain what were the circumstances 
which caused the original grant to be made, it i sonly following the policy, 
which the Courts always adopt, of securing, as far as possible, quiet posses¬ 
sion to people who are in apparent lawful holding of an estate, to assume 
that the grant was lawfully and not unlawfully made.”* 1 ** 


(8) Nagendra Nath v Rabiudra Nath, 
53 C. 132. 

(9) V enkataramana v Kasturiranga, 40 
M. 212 (223, 226) F. R ; Chidamharantha 
v. Nallam-a, 41 M. 124 

(10) Chidambaraiwtha v Nallasira, 41 
M. 5-24. 

(11) Subraniania v. Nagarathana, 20 M 
L. J. 151, 5 I. C 901. 

(12) Mhd Aina nullah v. Badan Singh, 
17 C. 137 P. C, followed in Charu 


Chandra v Nahush Chandra, 50 C. 49 

( 13) Basdeo v. Sri Ktshen, 13 O C 79. 
5 I. C. 1005. 

(14) Murugesam v. Mamckavasaka, 40 
M 402 (408) P. C ; Chockalingham v. 
Mayandi, 19 M. 485 P- *L followed in 
Maguram v. Kasturibhni, 26 C YV. N. 

4/ *(i5) Maqniram v. Kastnribhai, 26 C. 

W. N. 473 P- C. 


H. C .-77 
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2473. Where the head of an endowment had conveyed some pro¬ 
perties to his wife, and his successor sued her in ejectment, it was held 
that it was on the donee to prove that the property conveyed to her by the 
last holder was his private property in that it was either acquired by him 
with funds of his own, or out of funds which might be regarded as his 
official perquisites. (l Property so acquired would be prima facie the 
shebait’s private property, though it may be known that it was an accretion 
to the endowment, because it was acquired out of the endowment fund 
and treated by the acquirer as a part thereof/ 1 *) 

Prima facie, of course, the Mahant of a muth has no personal property 
of his own; for, from the very necessity of his constitution, he is a member 
of the order of celibates and ascetics who own no personal propcrty. (,o) 
But at the same time, it is customary for the devout to offer pranami to the 
Mahant, which becomes his personal property and is unconnected with the 
votive offerings made to the muth or the deity/ 20 ) The Mahant is entitled 
to own this property, and it may at times enable him to acquire a valuable 
estate which he may own as his own. But as this is an exception and not 
the rule, it cannot he presumed, but must be proved in every case in which 
it is so alleged. 

Such was held to be the case of a person who holds the office of 
granthi of the Golden Temple at Amritsar, who is at liberty to spend the 
income of his office in any manner he pleases, and he is not bound to spend 
any portion of it in charity. If he acquires property out of such income, he 
is free to dispose of it as he thinks best, and on his death it descends to his 
natural heirs. Where, however, a granthi succeeds to a property from, an¬ 
other granthi, to the exclusion of natural heirs, there is a presumption that 
such property has been dedicated to religious uses, even in the absence of 
positive evidence of actual dedication/ 2 ') 

264. The office of manager is inalienable except to the 
.. , ... following extent:— 

Manager’s office ° 

how far transferable. 

(i) The manager of a private endow¬ 
ment may transfer it with the consent of the founder or his 
whole family. 

( 2 ) In other cases, it may be relinquished, if allowed by 
the terms of the foundation or usage, in favour of a member 
of the family, or failing such member, a stranger eligible to 
discharge the duties of the office. 


(17) Kamla v. Mahanu, 25 C. W. N 
217, 58 I. C. 900 P. C. 

(18) lb .; hut see Kartick Chandra \ 
Rudranandagir, 25 C. W. N. 908. 

( iq) Ram tat v. Durga, 23 O. C. 303, 


Go I t'. 440. 

(20) Kumiid v. Tripura, 60 I. C. (C.) 

464. 

(21) Indar Singh v. Fateh Singh, 1 
I- 540 . 
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(3) Provided that notwithstanding any usage, no trans¬ 
fer can be made for the pecuniary benefit of the transferor 
or which is incompatible with the interest of the trust. 

Illustration 


A bequeaths his shehaitshiii to B. The bequest is invalid for since . f’s office only 
enures t'or his life, there remains nothing on A's death which he could bequeath .( 22 5 


Synopsis. 


(1) Manager's Office Inalien¬ 

able (2474). 

(2) Transfer of Private Endow¬ 

ment (2475). 

(3) Alienation Allowed to a Li¬ 

mited Extent by Custom 
(2476-2478). 

(4) Limits of Allowable Custom 

(2479). 

(5) Decree Against Manager 

Binds Institution (2480). 


(6) Adverse Possession Against 

Manager Affects Trust 
(2481-2482). 

(7) Muths : Their Origin and 

History (2483-2485). 

(S'! Position of Mahant or Mu- 
thathipathi (2486-2488). 

(9) Succession to Mahant ship 
(2489-2490). 

(10) Gossains and Sanyasis (2491). 


2474. Analogous Law.—The office of manager is ordinarily inalien¬ 
able, both because it is a sacred office and, as such, a res extra commercium 
as because it is of a personal nature and the discharge of its duties 
requires personal qualifications. As such, it was at one time held to be 
wholly inalienable and was exempt from seizure in execution of a decree 
against the shebaitM^ but since such offices are hereditary, the objection 
on the ground of personal fitness could not be pressed, and with the right 
of heridity followed the right of partition.The next stage was the 
qualified right of alienation to a member of the shebait’s family/ 2 *) and 
failing him, to a stranger, provided the stranger was fit to discharge the 
trust.fr) But the right is still such as cannot be attached in execution 
of a money decree against the shebait, since, if such property be subject 
to attachment and sale, the purchaser might be a Mahomedati or a Christian, 
who would be both unwilling and incompetent to perform the service of 
the idol< 2 ) or prepare food for it.* 3 * Such a devolution would thus be 
not only destructive of the endowment but wholly inconsistent with the 
presumed intention of the founder.<4> The present law is thus a com- 


(22) Rajeslnvar v. Gopeshwar, $5 (.' 
226 (230). 

(23) (1870) Dube v. Srinibas, 5 B. L. 
K. 617; Juggurnath v. Kishcn, 7 \V. R. 
266. 

(24) Mitta v. Neerunjun, 14 B. L. R. 
166. 

(25) Srinivasa v. Rangasami, 2 M. 
304. 

(l) Man char am v- Pranshatikar, 6 B. 


(2) luggernath v. Kishen, 7 VV. R. 266; 
Kalicharan v. Banqshi, 6 B. L. K. 727: 
Mancharam Pranshankar. 6 B. 298 
(300); Rajaram v. Ganesh. 23 B 13 r ; 
Manjunalh v. Shankar, if> Bom. L. R. 
593; Durga v. Chanchal, 4 A. 81. 

(j) Dube v. Srinibas, 5 B. L. R. 617. 
(4) Rajahvnrmah v Ravi Vurntajt, j M- 

23 S P- C, 
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promise between the ordinary rights of property and its special character 
It permits sale within limits, and those limits are stated in the section. 

2475. Transfer of Private Endowment.—As regards a private endow- 
. ment, the Privy Council stated that “the consensus 

au*« (. )■ of the whole family might give the estate another 

direction.”< 5 6 > The founder has, of course, the same right. The public 

are not interested in such endowment; the only jjersons interested are 
the founder and his family, and it is for them to say who shall be its 
manager. It has been, accordingly, held that, in a case of a private 
endowment, an alienation of the shebait’s office, made with the concurrence 
of the founder or of his whole family and for the benefit of the endowment, 
is valid. (h) Hut a consideration of lieiielit of the endowment was no part 
of the Privy Council dictum and does not appear to be an essential condition 
to its validity, though any transfer made to its detriment would doubtless 
be vetoed by the family. Rut it is their look-out. 


2476. What Alienation Allowed.—In the case of public endowments 
Clause (zt ^ ie alienation of sbebaitship can only be permitted if 

au,e authorized by the deed of foundation or usage 

Even if so permitted, the objections which apply to its attachment, equally 
apply to its transfer by treaty except to persons otherwise qualified to fill 
that office. Tn the case of heritable shebaitship, it may be transferred to 
one in the line of heirs, but if no such heir exists, its transfer is permitted 
even to a qualified stranger. Rut such alienations are in the nature of 
exceptions,^) and tolerated on the ground that they are in the end in the 
interest of the endowment. Strictly speaking, they should be wholly in¬ 
alienable. As was observed: “The duties to be performed are the pro¬ 
tection of this property devoted, by the piety of former ages, to the service 
of religion, against all invaders and especially against the invasion of the 
powerful. The property itself is, by the principles of all law, that of no 
individual whatever. A trustee cannot by any act of his own, denude him¬ 
self of his character of trustee until he has performed his trust. Tt is 
manifest that where the trust is one of perpetual obligation, where the 
cestui que trusts are the whole Hindu community, and where the property 
is res extra commcrcium, in no sense the subject either of bargain or of 
sale, and if not of sale, then not of gift, the attempt of trustees to surrendei 
the trust property, and thus throw out their character, would not only be 
a gross breach of trust, but would be quite powerless to vest any rights 
in the persons in whose favour they had committed such breach of trust. 


2477. This question was considered by the Privy Council in 1877 in 
an appeal arising out of a suit in which the plaintiff claimed to manage a 
Pagoda by his right of assignment from the authorized trustees. The 
Courts in India dismissed the claim, and in affirming their decision, the 
Privy Council said that the plaintiff’s assignors had no power, under what 
may be termed the common law of India, to transfer the trust.At the 


(5) Doorga Nath v. Ramchunder. 2 C. 
341 P. C. 

(6) Kliettcr v. Hari, 17 C 557 (562) ; 
Rajeshu'ar v. GoJ'eshwar, 34 C. 831, affirm¬ 
ed O. A. 35 C. 226; Nirad Mohini v. Shib- 
das, 36 C. 07s ( 977 ). 


(7) Raia Ram v. Gancsh, 23 B 131. 

(8) Rajahvurmah v Ravi Vurmah, ^ 
M 239 (240, 241) F. N. 

(9) Rajah Vurmah v. Ravi Vurmah, 1 
M. 233 (250) P. C., followed in Guana- 
sambanda v. Velu, 23 M. 271 P. C. 
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same time, they conceded that sucli transfer would he possible if sanctioned 
by usage, adding, however, “ that if the custom set up was one to sanction, 
not merely the transfer of a trusteeship, but, as in this case, the sale of 
a trusteeship for the pecuniary advantage of the trustee, they would be 
disposed to hold that the circumstance alone would justify a decision that 
the custom was bad in law.”<‘°> This ease narrowed down the scope of 
alienation by excluding therefrom all alienation-, not warranted by the 
foundation or custom/'* 5 Kven the assignor could sue to recover back the 
trust he had no right to assign That custom has broken in upon the 
inviolability of the sacred office, will be clear from the decided cases/‘3) 
So, custom may permit the assignment of a right to receive offerings*'* 5 
or a turn of worship/'^ 5 though they are ordinarily unassignable. 

2478. l>ut apart from usage and the consensus of opinion, among 
those interested in the worship of an idol, in favour of such a course, the 
shebait has no power to alter the line of shebails at variance with the 
wishes of the founder. Nor does a donor to the property already conse¬ 
crated acquire that right, since he does not, by his benefaction, acquire the 
status of a joint-founder/' 65 

2479. Limits of Allowable Custom.—It has already been seen that 

Clause ( 3 ) the Courts will not enforce any custom which per- 

au,e mits trafficking in sacred offices/ 1 ? 5 It is only in a 

special case that the alienation of such office is permitted, and he who relics 
upon it, must make out a case for its validity. A transfer which is a sale 
of such office/'* 5 or one which is intended, or will have the effect of 
altering the form of worship, cannot he permitted/'" 5 


2480. Since the manager is entitled to represent the trust in all suits 
R , .. relating to it, a decree obtained against him as re- 

e* .ifl'M »> presenting the trust will bind it in the hands of his 

successor, unless the decree was obtained by the collusion or fraud of the 
manager/'"’ 5 The binding nature of the decree in such cases is not affected 
by the fact that it is based on a compromise. 


(io) Raja Vurmah v. Rati Vurmah, 
i M. 2.55 (251, 252) P. C, followed in 
Gnanasamhanda v. Vein, 23 M. 271. 

(ti) Ayanchcri v. Acholathil , 5 M Pq 
(L ease for 96 years held vend); Jaiman v. 
Nilakandan, 7 M. 337 (338) ; Subbarayndu 
v. Koluyya, 15 M. 389; Alagappa v. Stva- 
ramasundara, ig M. 211; Gnanasamhanda 
v Vein, 23 M. 271; Lakshmanasieami \ 
Rangamma, 26 AT. 31. To the same effccL 
Kcyakc v. Yedaltil, 3 M. II C. R. 380. 
Rap Narain v. Junko, 3 C, L. K. 112; 
Krishna v. Laldhari, 40 1 . C 276. 

(12) Subharayudn v. Koltaya, 15 M. 
389; Rangasumi, \. Ranga, if) M. 146; 
Mallika v. Ratanntani, 1 C. \V. N. 493. 

(13) Sukhlal v. Bishambhar, 39 A. 19'; 
(199) (Mahabrahmin’s right might be 
mortgaged.) 

(14) Rum ha v. Bindcshri, ig C. \V. N. 
580; Jati v. Mukunda, 39 C. 227 (Tran.- 


fer acted upon for 25 years upheld) 

(15) Raieshwar v. Gopesliicar, 34 C. 
818, Mohamaya v Ilaridas, 42 455 

(Assignment of turns of worship upheld). 

(10) l.alit Mohan \. Brufcitdra Nath, 
53 <-'■ 251 

(17) Rajah Vurmah \ Ravi Vurmah, 1 
M 235 P. t' ; Narsunha v. Anantha, 4 M 
391; Kappa v. Dorasami, f> M. 76; Rhal- 
viabi v. Ilaji Musa, 38 M 491 (497) ; 
Sundarambai v. Yagaranayttrukkal, 38 M 
850 (854). 

(18) Raia Vurmah \ . Ravi 1 ‘iirmah, 1 

m. 235 p. r. „ ir 

(19) Venkatarava \ Srinivasa, 7 M H. 
R. 32. 

(20) Kuinari v. Golab , 1t 15. L R. 450 
P. I .; Ran jit Singh v Basanta, 12 C \V. 
W 739; 9 C L. J. 597; Sudindra v Budan, 
9 M. 80 ; Vidyapurita v. Vtdvanidhi, 27 M. 
435- 
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2481. So, again, since the manager has the possessory title, adverse 
, _ . possession against him is adverse possession against 

v«r«a otaettion. t j, e trust/ 20 ) and possession adverse against one co- 
shebait is equally adverse against all/ 21 ) including their successors/ 22 ) So, 
where on the death of a Mahant, his two chclas struggled for that office, 
but compromised their dispute by an agreement by which each chela was 
allotted a muth separately, it was held that the possession of one was 
adverse to the other and to the idol to which the two tnuths belonged/ 2 *) 
In another case, it was contended that where successive managers succeed 
to the trust, independently of each other and not by any right derived 
from the founder, possession adverse against one could not be adverse 
against his sucessor/ 2 -*) Such was the grant made to one Balobha and 
his descendants. His estate, including this grant, was divided by his sons, 
and the share of Vithoba, one of them, was illegally seized and sold in 
execution in 1870 . The sons of another son of Balobha by some process 
became possessed of this share. Vithoba died in 1876 , and in 1879 his son 
oued the other descendants of Balobha for a third share of the management. 
The defence was that, under the Limitation Act, a suit to set aside an 
execution sale must have been brought within a year from the conclusion 
of the sale. The Court held that where the founder of an endowment had 
vested in a certain family, the management of it, “ each member of such 
family succeeds to the management, to use technical language, per formani 
doni and that therefore on Vithoba’s death the plaintiffs right to succeed 
to the management was quite unaffected by any proceedings against Vithoba 
during his lite.” ( -5> But this view was overruled by the Privy Council who 
held that the creation of successive life-estates was inconsistent with the 
Hindu Law of inheritance and therefore void/') 


2482. In one case/ 2 ) it is pointed out that while the Privy Council 
have in one cased*) taken the starting point of limitation to be the date of 
alienation, in two other cases of the same Board it was held to be the death 
of the alienor/*) These cases are held to l>e reconcilable on the ground that 
where the property vests in the idol or other juridical person, and the 
Mahant is merely its manager, an alienation by the lattter is “ a direct 
challenge upon the title of the idol/* and limitation runs forthwith from 
the date of the alienation, whereas if the title vests in the Mahant or the 
ihebait, in trust for the idol, the act ol his alienation is not a challenge upon 
the title of the idol, and therefore, there is no adverse possession so long 


(20) Chintamuu v. Chintaman, 22 B. 
475; Monika v. Balagopala, 29 M. 553. 

(21) Jnananjan v. Adoremoney, 13 C. 
W. N. 805; 8 2 (4), Limitation Act. 

(22) Gnanasambanda v. Velu, 23 M. 271 
P C., overruling Velu v. Gnanasambanda, 
19 M. 243; Radhabai v. Anantrav, 9 B. 
198; Mahomed v. Ganapati, J3 M. 277, 
Silmoney v. Jagabandhu, 23 C. 536; Ram 
Kami v. Narayan, 2 C. L. J. 546; Pramada 
v. Poor no, 35 C. 691 (C99, 700). 

(23) Damodar v. Lakhan, 37 C 885, P. 
C.; Jnananjan v. Adoremony, 13 C. W. N. 

805. 

(24) Chidambaran v. Minammal, 23 M. 


439. 

(25) I'rtmbak v. A ’arayaii, 7 B. 188, 
overruled in Gnanasambanda v. Velu, 23 M. 
271 (280) P. P.; Madhusudan v. Radhika. 
17 C. W. N. 873, if) I. C. 927; Kunjaman 1 
v Nilkunja, 20 C. W. N. 314, 32 I. P. 823. 

(1) Gnanasambanda v. Vein, 23 M. 271 
(281) P. C, following Tagore v. Tagore, 
9 B. L. R. 377 P- P- 

(2) Ramrup v. Lai Chand, 1 Pat. 475. 

(3) Damodar Das v. Lakhan Das, 37 P. 
885 P. C. 

(4) Vidyavaruthi v. Bolus ami, 44 M. 831 
P. C.; Abhiram v. Shyam Cltaran, 36 P. 
1003, P. C. 
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as the alienor is alive, but it becomes adverse only when, on his death, his 
successor repudiates the alienation, (s' 

2483. Muths: Their Origin and History.—A considerable portion 
of endowed property is held by the institutions called muths or monasteries, 
a term which, in its original and narrow sense, signified the abode of an 
ascetic or sanyasi or pardesiS 6 > In ancient India, religious learning was 
imparted by a teacher who drew to himself a number of disciples who lived 
and learnt with their yuru who gave them sheltei. These congregations 
( f tutor and students lived the life of a religious family. At times a 
number of Rishis foregathered in an improvised shelter where they taught 
their students. These were the prototypes of colleges and monasteries. 
With the rise of Buddhism, these institutions received a considerable 
stimulus born of a new faith with its levelling doctrines and proselytising 
vigour. Congregations of monks were formed to preach and practise its 
sublime philosophy. These monasteries offered welcome refuge to those 
who desired to escape the turmoils and troubles of worldly life. They were 
the rendezvous alike of the elite of the faith as of "the bereaved and 
distressed souls from all causes. Whatever tempest may rage without, with¬ 
in their walls there was peace. The rising power of the doctrine of Nirvan 
aroused the Brahman hierophants from their accustomed lethargy. In the 
eighth century, Shankar, an orthodox Hindu scholar, rose to re-establish 
the ancient faith. Shankar was an ascetic and inculcated asceticism as 
the best antidote for the new-fangled creed. Like the Buddhists, he. too, 
established monasteries and founded the order of sanyasis called Aranyas, 
Asramas, Vanas, Bhartis, Parvatas, Puris, Sagaras, Saraswatis, and 
Tirthas, who lived in muths where they took and taught disciples. The 
head of these muths was called the Maliant or Acharya. 

2484. In the internal administration of muth, the Mahant was para¬ 
mount. In course of time, these muths became the favoured objects of 
pious gifts and bequests, till their growing opulence emulated other teachers, 
who started other muths, which began to be quickly multiplied. “ A pre¬ 
ceptor of religious doctrine gathers around him a number of disciples whom 
he initiates into the particular mysteries of the order and instructs in irs 
religious tenets. Such of these disciples as intend to become religious 
teachers, renounce their connection with their family and all claims to the 
family wealth, and, as it were, affiliate themselves to the spiritual teacher 
whose school they have entered. Pious persons endow the schools with 
property which is vested in the preceptor for the time being, and a home for 
the school is erected and a ninth constituted. The property of the muth 
does not descend to the disciples or elders in common; the preceptor, the 
head of the institution, selects, from among the affiliated disciples, him whom 
he deems most competent, and in his own lifetime instals the disciple so 
selected as his successor, not uncommonly with some ceremonies. After 
the death of the preceptor, the disciple so chosen is installed in the yaddi 
and takes by succession the property which has been held by his predecessor. 
The property is in fact attached to the office and passes by inheritance to 
no one who does not fill the office. It is in a certain sense trust property; 
it is devoted to the maintenance of the establishment, but the Superior has 


(S) Ramrup v. Lai Chand, i Pat. 475 ((>) Gtyana v. Kandasami, to M. 375. 

( 4 « 3 ) 
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large dominion over it and is not accountable for its management nor for the 
expenditure of the income, provided he does not apply it to any purpose 
other than what may fairly he regarded as in furtherance of the objects of 
the institution. 

2485. “ Though all Hindu muths contain idols, still the worship of 

idols is quite a secondary matter, its primary object being the maintenance, 
in circumstances likely to command due respect and estimation, of a line of 
competent religious teachers, who, as already shown, are given for the wel¬ 
fare of the foundation itself, a real and, so to speak, beneficial interest in 
the usufruct, the restrictions governing the disposition whereof by them 
being of the nature of a mere moral obligation.”*** Hut in so far as the 
muths w 7 ere treated as a departure from the normal rule applicable to all 
religious endowments/ 0 * the view of the Madras Court has been overruled 
by the Privy Council in a case decided on the following facts. The Mahant 
of a muth of Astal Patepur in the Mozufferpur district, who had been its 
Mahant from 1866 to 1897, resigned, appointing his brother’s son Ram- 
pertab in his place. The plaintiff, who was his senior chela, disputed the 
legality of his appointment, contending that, by the usage of the ninth, the 
senior chela had the right of succession. The defendant supported his 
nomination on the strength of the decided cases/ 10 * which recognized the 
right of the Mahant to nominate his successor, but the Privy Council held 
such statement to be too general, adding: “Such questions in India are 
not settled by an appeal to general customary law; the usage of the parti¬ 
cular muth stands as the law therefor.”* 11 * In other words, the question 
is one of fact and not of law. As to Rampertab, their Lordships held that, 
being married and having had a son born to him after he became the Mahant, 
he was wholly ineligible in that it was inconsistent with the holding of an 
important sacred office. A married man might be selected to that office but 
" initiation of a mniried man must he preceded by the entire and permanent 
separation from his wife and by the giving up of all worldly ties.”* 1 -'* And 
as to his brother Hhagwat, since he was appointed by Rampertab who was 
himself incompetent, lie was equally ineligible. There remained the cx- 
Mahant Anant Das himself. He was aged 80, had abdicated all his func¬ 
tions, and he admitted that his position was no more than that of any wor¬ 
shipper. “The Mahant, in their Lordships opinion, is not only a spiritual 
preceptor but also a trustee in respect of the asthal over which he presides.” 
There remained the plaintiff whose claim, by reason of his being the senior 
chela, remained and had not been denied, failing an appointment by the late 

(7* Saniinatha v Sellappa, z M 175 view of the latest pronouncement of the 
(179); Giyana v. Kandasami, 10 M. 375, Privy Council, this \iew must stand 
Vidyapurna v. Vidyanidhi. 27 M 435; modified. 

Kailasam \. Nataraian, 33 M 265 F. 13. (10) Sammatha v ,S cllnppa, 2 M 175, 

Rampadarath v. Basdeo, 63 I. C (Pat ) Giyana v. Kandasonu, 10 M 375 (386) ; 
231. Vidyapurna v Vidyanidhi, 27 M 435; 

(8) Vidyapurna v. Vidyanidhi, 27 M Kailas m v. Natarajan, 33 M. 2(15 F. 13 . 

435 (442). (11) Ram Par hash \. /I mind Pas, 43 C. 

(9) I11 Vidyapurna v Vidyanidhi, 27 M. 707 (714) P. C., following Grcedharee v. 
435 (437)i Bhashyam Ayyangar, J, com- Nundktshore, 11 M.l.A. 405 (428); Mitt hi 
pared the position of the head of a muth v. Pcrianayayum, L. R. 1 I A 209; Rajah 
to a corporation sole, adding that “as in Vurmah v. Ravi Vurmah, 1 M. 235 P. C 
the case of a bishopric, perpetual succes- (12) Ram Parkash v An and Das, 43 C. 
sion in a muth is secured by the provision 707 (719) P. C. 

for nomination of a successor.” But in 
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Mahant. He was accordingly declared, as the rightful Mahant in succession 
to Anand Das/ 1 3) 

2486. The position of the Mahant must then be now settled to be as 
follows: “The whole assets (of the wi«t/i)are vested in him as the owner 
thereof in trust for the institution itself ”*■-*' “ The nature of the ownership 
is .... an ownership in trust for the ninth or institution itself, anti it 
must not be forgotten that although large administrative powers are undoubt¬ 
edly vested in the reigning '/chant, the trust does exist and must be res¬ 
pected.The Mahant, in their Lordships’ opinion is not only a spiri¬ 
tual preceptor, but also a trustee in respect of the muth over which he 
presides.”* 16 * Adverting to this case, a Madras Bench held it to be a “ con¬ 
sidered pronouncement as to the position of the head of a muth, as to his 
functions and his legal position with regal'd to ihe endowments ”* 17) In the 
absence of custom, a Mahant of a ninth cannot transfer the right of manage¬ 
ment vested in him, though coupled with obligation to manage in confor¬ 
mity with the trust annexed thereto.* 18 * 

2487. There is no fixed rule which regulates the relation between a 
superior and a subordinate ninth; even if a ninth is subordinate to another, 
it must be governed by its own rules of management.* ,#) 

2188. But though a Mahant does not, as a matter of common law and 
apart from special usage, possess the power of appointment, he is entitled to 
appoint a deputy, who may in due course succeed to him.* 10 * It has already 
been stated that a ninth, like an idol, is a juridical person, capable of acquir¬ 
ing, holding and vindicating legal rights, though, of necessity, it can only act 
in relation to those rights through the medium of some human agency. In 
connection w’ith the property of a muth, there are two distinct classes of 
suits, those in which the manager seeks to enforce his private and personal 
rights, and those in which he seeks to vindicate the rights of the ninth. 
The rights of the ninth cannot ordinarily be prejudiced by the result of a 
suit of the former class.*-* 1 * The head of a muth may contract debts for the 
purpose of the muth, and debts so contracted may be recovered from the 
ninth property, and will devolve as a liability on his successor to the extent 
of the assets received by him. But the head of a muth cannot pledge its 
credit for debt contracted for its purposes without necessity and without 
reference to the question whether they should have been met from current 
income. In this respect, the head of a muth does not possess larger powers 
than the heads of other religious institutions, whose powers are, as pre¬ 
viously stated, analogous to those of the manager of an infant heir.*- 1 ** 


(13) Ramparkash v Anand Das, y 
C. 707 ( 7.1 A 733 ) I*. C 

(14) Ram Rarkash v. Anand Dai, 43 C . 
707 (713), distinguished in Vidyavaruthi 
v. Balnsami, 44 NT. 831 (83,8) P t\ Hut 
in Srinivasa \. P.valappa, 45 M 5(15 (582), 
a Mahant was held In possess larger 
powers than a mere Dharmkarta 

(15) lb, p. 714. 

(16) lb, p. 732. 

(17) Baluszvamy v. Vcnkataswamv, 40 
M. 74 S ( 749 ). 

(18) Rajah Vurmah \. Ravi Vurmali, 1 
M 235 P. C.; Gnanasambanda \ Vein, 23 


M. 271 P C, explained in Prayad v. 
Knparam, 8 C. L. J. 499 (S04). 

(19) Prayad \. Knparam, 8 C. I.. J. 

499 ( 505), following Kashi \. Chidumbar- 
nalh, 2D \\. K. 217, Giyana v Kandasami, 
i° M 375 . , , 

(20) Itruvambala v. Pandaram, 40 M 

(21) Babat Rao v Luxman Das, 28 B. 

”'(22) Nataraja v. Karutha 9 I C. (M.) 
150. 
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2489. Succession to Mahantship.—It is now settled that the posi¬ 
tion of a Mali ant, in relation to the muth over which he presides, is, 
speaking generally, that of a trustee and not of an owner, lJ3) though he 
possesses larger powers of internal management. But being the trustee, 
he has no right to appoint a successor, and the question of succession to 
him must be governed by the particular usage of the institution and, in 
fact, the general law. If, by the practice and usage of an institution, the 
Mahant is entitled to nominate a successor, the Courts will give effect to 
it. (,i)) The Maliant cannot appoint a successor by a Will/-"’) though he 
may be authorised bv usage to appoint one/') but that “ usage forms the 
controlling rule with regard to the right to the office of Mahant, may now 
be considered as having been conclusively settled by authority.”* 4 ' Bin 
while it is so, usage generally leans towards the succession of the senior 
chela as the rightful successm, and where there is no evidence of any 
usage to the contrary, the Court will be justified in presuming such usage 
to govern the succession/ 1 ' In many ninths the Alahant is elected by 
the sanyasis of the ninths of his order and in the absence of custom and 
the power of appointment, this should be presumed to be the rule of 
election/ 4 ' 


2490. According to Hindu Law, neither the office of a Mahant no*- 
the property of a muth can be the subject of a partition/ 5 ' bargain or 
huckster. It has been held as proved that the Mahant of the nntths of the 
Nanak Shahi Udasi sect possesses the power to nominate his own succes¬ 
sor/^' But in this case the right of nomination is itself a trust which must 
be discharged in the interest of the institution. Where, therefore, the 
Mahant makes a nomination of his successor out of selfish or sordid 
motives and it is not in the interest of the foundation, the Court will have 
no hesitation in declaring the appointment void. Such was the case of 
the Mahant who had appointed his adversary as successor to quiet him 
in his own prosecution by him for murder and forgery of a Will/ 7 ' 

2491. Gos&ains and Sanyasis.—The orthodox Hindu ninths aie 
tenanted by (jossavis, sanyasis, bairaijis, or ascetics of other sects who are 


(23) Ram Parkash \ Anand Das, 4.1 

C 707 (71.1, 714, 7.1.2) P. C, explained in 
Vtdynrarnlhi v Balmaint, 44 M. 831 
(838) P. C. ; Palaniappa S recital It. 40 

M. 700 P. C. ; Balasaicmy \ Rcnkata- 
sawmy, 40 M. 74 * (749) 

(24) Kaninii v. Asutosh, 10 (. 103 P 


(25) Ram Parkasli v. Anand Das, 43 

(' 707 (72.0 P- c 

(1) Saminatha v. Sella {'pa, 2 M 175 
(179), explained, per Lord Shaw, 111 Ram 
Parkash v. Anand Das, 43 C 707 (715) 
P C. 

(2) Ram Parkash v. Anand Das, 43 C. 
707 (715) P. C.; Jaiiaki v Copal, 9 C. 
766 P. C.; Cauda v. Chatar Puri, 9 A. 1 
P C.; Grudharee v. Nandokishore, 2 Hay 
<133; Prayad x. Kriparam, 8 C. L. J. 499; 


Baidco v. Gharib Das, 13 A. 256; contra 
in Scllappaswanty \ Manikasreamy. 
(1911) M W. N. '359, 11 I. C 336 

(3) Raja Ram \. Bhata. 38 i C 221; 
Gotnnda v. Ram Charait, 52 C. 748, 
KrisJmarjiri v. Shridhar, 4O H. (155 (Desig¬ 
nated 1 hcla succeeds even though his (/urn 
died before his formal itiituuoii). 

(4) Prayad v. Kriparam, 8 C L J. 
(505). following Atadho v Kamla, 1 A 
539; Ramji v. Larliti, 7 C. \V. N. 145. 

(s) Gobtuda v. Ram Charnn, 52 (. 74 / 

(6) Dharam Dass v. Sadho, 40 I. t\ 
(A.) 177 

(7) Nataraja v. Kailasam. 25 C. W. N 
145 P. t\, 57 I. C. 564, following Ratna- 
linr/am v. Vythiliiujam, 16 M. 490 (498) 
r. C. 
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drawn from the Hindu society without distinction of caste, every Hindu being 
competent to enter a religious order. In the case of Dasnatni Gossavis or 
Sanyasis, the initiation is performed as follows: When a person intends 
10 enter the sect, some ordinary ceiemonies are performed such as the 
shaving of the head, bathing of the body, wearing of new clothes and the 
assumption of a new name upon which be becomes a novitiate Gossavi in 
which state he continues for a year or two during which he is expected 
to make himself familiar with the rights, customs and usage of the order. 
Often during this period of probation the novice is initiated into the 
ceremony of Biraj Home which consists in whisptiing into his ears the 
Mul Mantra or the mystic formula wlmh converts the novice into a Chela 
During the period of probation it is open to the novice to renounce 
the life of the monastery and return to secular life but after the perfor¬ 
mance of Biraj Home he cannot return to it This ceremony is not per¬ 
formed till the probationer attains the age of discretion so as to be able 
to realize for himself the full significance of the final act of 1 enunciation 
of the world. The ceremony of Biraj Home is performed on an auspicious 
day and its performance completes the affiliation of the chela to his guru 
Himj Home ceremony requires that the novice should have attained the 
years of discretion which according to Hindu Law implies the completion 
of the Kith vear>> 


265. A manager may be removed from his office for any 
Removal of mm- misconduct as is incompatible with the 
Br - interest of the endowment. 


Synopsis. 


0) Removal of Manager from 
Office (2492-2493). 

(2) Dismissal When Justified 

(2494). 

(3) Qualifications Essential to 


Maltant (2495). 

4') Assertion of Private Owner¬ 
ship (2496) 

5) Procedine for Rcmoi'al 
(2497-2498). 


2492. Analogous Law.—The manager of .1 religious endowment is 
sometimes spoken of as its trustee; and the grounds for his removal are 
said to be similar. Rut as the Privy Council observed: “ The grounds, 
for removing a shehait from his office may not be identical with those 
upon which a trustee would be removed in this country. The close 
intermingling of duties and personal interest, which together make up 
the office of shebait, may well prevent the closeness of the analog), but 
as part of the office, it is indisputable that there are duties which must 
be performed, that the estate does need to be safeguarded and kept 
in proper custody, and if it be found that a man, in the exercise 
of his duties, has put himself in a position in which the Court thinks 


(8) Stealc’s Law of Caste, 440, tiled 
uul followed in Ramdhan v. Palmtr. 14 


L. \Y. N 191, i I C. 485. 

(y) Ramji v. Lai Mm, 7 C. \Y. N 145 
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that the obligations of his office can no longer he faithfully discharged, 
that is sufficient ground for his removal.”*-’ 0 * 

2493. The removal of the manager from his office depends upon 

the terms and conditions of the foundation and the nature of the mana¬ 

ger’s misconduct. Where the foundation is a family temple, members 
of the family arrange among themselves for its management. Where 
the foundation is a public trust, the Court wields sufficient jurisdiction 
and control over its management. In such case, it has to examine the 
principles which should guide it in sanctioning the dismissal of the 
manager. It has been held that a mere non-feasance is wholly in¬ 
sufficient to justify his removal. The fact that he took no interest in 
the welfare of the temple or had mistaken the scope of his duties and 
sanctioned expenditure in payment of fines and costs of trustees of 
his own sect, or had taken part in faction fights, are not such non¬ 
feasances for which he can be removed/-”* unless his neglect has led 

the buildings or the institution to fall into decay/-’-’* A manager cannot 
be punished with dismissal for his mistake or error of judgment, though 
the Court will give directions for better management in future/- 5 ®* 
Nothing short of fraud or dishonesty will move the Court to remove 
him/ 5 -** even though his office be hereditary/- 5 ®* Failure on the part 
of the manager to keep or submit accounts to the committee, is a breach 
of one of the most important duties cast upon him by law and is suffi¬ 
cient to justify his dismissal/ 1 * 

2494. So is the fact that the manager had continuously misused 
the income of the endowment/-'* or purchased a portion of it bemwii /®* 
or denies the public character of the trust and refuses to discharge his 
duty.(•** A manager wrongly dismissed from his office is entitled to 
damages for his wrongful dismissal. When a temple trustee had been 
given notice, by the temple committee, of some or all of the charges 
against him, and one of them drew up a report suggesting the trustee’s 
suspension pending further orders, and the other members except one 
agreed, it was held that the action of the committee was ultra vires 
and that the trustee was entitled to damages against his corporators 
who were parties to his wrongful removal from office/ 5 * 

2495. The lunacy of the Mahant of a muth docs not, it is said, 
disqualify him to continue as its head, though it w r ould be a ground for 
appointing a substitute to carry on his duties during the continuance of 


(jo) Peary Mohan Muker/t \. Monohar, 
4.X (.' 1010 I’ (' , Vri Gohnl \. Kadha 
iiinode, 41 l 1 .. J .yjf>, 88 1 C. GiO, ( 1925 ) 
C. 996. 

(21) Tiruvenyadatli v. Srinivasa, 22 M. 
3G1. 

(22) Ganal'ati v. Surtlltri, 21 M. 10 (11, 
IS). 

(23) ‘htnaji v. Naravan, 21 B. 55G 
( 559 ) 

(24) A -G v. Abdul Kadir, 18 B. 401, 
i.-G. v. Funjabai. 18 B. 551. 


(25) Pakuruddin s Aekeni, 2 M. 197 
(i99). 

(1) Anantlmiiaraytiiia \. Kutlalam, 22 
il. 481; Pakuruddin \ , tikeni, 2 M. 197 
(•99). 

(2) Sathap/'iiyyar \ Feriasami, 14 M. 1 

(3) Peary Mohan Mukherji \. Mono¬ 
har, 48 1019 1*. (' 

(4) Vathinallia \ Tvni/arnja, 41 M L. 
J. 20; Ncllappa v. Punnauanain, 50 M. 
5f>7- 

(5) Venkata v. Ponnnsanii, 33 M. L. J. 
660, 43 I. C. 205. 
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his disability/* Hut immorality, marriage* 7 * and incontinence is quite 
another matter. It is a misconduct, for which the head of any religious 
foundation will be thrown out. So, Lord Shaw referring to the qualifica¬ 
tions essential to the Aluliant of a ninth, said: “ The nomination must fall 
upon one who is competent to hold this important sacred office. For 
instance, the person chosen ma> lie disqualified by reason of bodily de¬ 
formity, or bodily disease such as leprosy or disease of the mind, or of 
the leading of a life which is immoral or is inconsistent with the religious 
vows of the brotherhood. In all spell cases, the nomination would be void 
Among these disqualifications stands the contractu g of a marriage and 
the begetting of children As already mentioned, initiate n of a married 
man must be preceded by the entire and permanent separation from 
his wife and by the giving up of .ill worldb, ties.” Hut their Lordships 
were considering the case of apjmintment and not one of removal; and the 
two do not stand on a par. Hut that immorality would disqualify the 
manager of a religious endowment from holding office, cannot for a 
moment be doubted. And it has been so held/ 8 * But immorality has 
not the effect of causing forfeiture of the office, though the manager so 
guilty must be removed/ 0 * Of course, a manager cannot be called to 
account, if he is not, by the terms of his appointment, liable to maintain or 
render any account/ 10 * 

2496. It seems plain that a manager who declared that the trust 
property is his private property, and when called to book, fabricated 
accounts, can no longer be trusted to discharge his duties, and the first 
step towards trustworthiness in administration is to remove him/ 11 * 
But the case might perhaps be different, if he had, following in the 
wake of his predecessors, considered himself as owner of the estate. Tn 
this case, the Court may find reason to overlook the past and provide 
against the future by settling a scheme of management / ,2) So, again, 
a party holding land assigned for the support of an idol, subject to the 
performance of the ceremonies or worship of the idol, who fails to 
perform the required service cannot be summarily removed without 
being given the option to continue the worship/ 1 -’* A deposition of the 
shebait by a foreign state, «•.</., Maharaja of Odaipur, has no effect upon 
his management of properties situate in British India; (M * 

Besides the obvious cases of mismanagement, the manager may be 
removed for violating some of the rules of the foundation, such, for 
instance, that a Gir Gossain who drinks wine or marries, is incompetent 
to continue as the head of a mulh. (l & 

[For further commentary, sec § 2529.] 


(6) Vidyapurna v Vidyanidhi, 27 M. 
435 ( 443 ) I contra in Ram Parkash v. 
Anand Pas, 43 C*. 707 (7icj) P C. 

(7) Ram Parkash \. Anand Das, 43 C 
707 (710) P. C : Kartiik Chandra v. 
Rudranand, 25 C \V. N. qo8. 

(8) Asarain \ I lari Singh. (1904) P. 
R. 53; Tiruvamhala \. Pandaram, 40 M 
177 - 

(9) Tiruvamhala v. Pandaram, 40 M. 
177 - 


(10) Gajapati v. Bhagavan, 15 M. 44 

(11) Srini: asa \ Evalappa, 45 M. 565, 

(584, 58 s) P. C.; contra in Pamodar \. 
Rhat, (.896) B. P. J 5 « 7 - „ 

(12) Pamodar v. Bhai, (1896) B. O J. 
587. 

(13) Mohesh v Max!ash, 11 W. R. 443 

(14) Gird liarji v. Madhoicadass, 17 B 


(15) Kartiik Chandra v. Rtidrangnda , 
25 C. \\. N 908. 
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2497. Procedure for Removal.—The procedure for the removal of 
the manager must depend upon the terms and nature of his appointment. 
If he was appointed by the brotherhood, those who possess the power 
of appointment presumably possess also the power of dismissal. Rut 
j then both the appointment and the dismissal must be in consonance with 
[fair play and justice, decided upon in a meeting convoked for the pur¬ 
pose, in which all members are consulted and the decision arrived at 
{according to the opinions of the majority. Where, therefore, the bro¬ 
therhood of Samulia Bliakts removed their high-priest by convening a 
[meeting in which only those favouring his dismissal were present, it 
was held that the dismissal was improper in that there had been no 
'{convocation of all the brotherhood after sufficient notice and proclama¬ 
tion, in which the opinion of the assembly was taken or considered. To" 
Validate the removal of a high-priest from his office by a majority of a 
religious brotherhood, it is necessary, first to ascertain the voters and 

:their qualifications, secondly to determine whether steps have been taken 
to enable the brotherhood to express their decision, and thirdly to deter¬ 
mine whether a majority have expressed their wish in favour of removal. 
The qualifications of voters may depend upon membership of the bro¬ 
therhood, age, sex and residence. A question may also arise whether a 
member or family is the unit for this purpose. The decision of the 
; majority must be determined by reference to votes given at the meeting 
umd cannot be made to depend upon views indicated subsequently in the 
icourse of a suit brought to contest the validity of a removal. Whether 
ja quorum is necessary to legalize the decision of the meeting, must 
depend upon the custom of the brotherhood in the absence of statutory 
provision or express direction in that behalf by the founder/' 6 * 

2498. A Mahout or manager of an endowment, if properly re¬ 
moved for his incapacity, cannot be heard to complain that the method of his 
removal was improper. Where a Mahant had been removed from his 
office and from the possession of the properties of the endowment on the 
ground of his unfitness, and he sued his ejectors for a declaration of 
their incompetency to eject him, the Court held the suit itself in¬ 
competent unless the Mahant could shew that he was not unfit to 
continue in office/ 17 * 


266. (1) Beneficiaries are persons for whose spiritual or 

temporal advancement an endowment is 
Right* »nd duties created. It includes an idol to whom or any 
of beneficiaries. other object for which the property is dedi¬ 
cated. 

(2) The beneficiaries are interested in seeing that the 
endowment is maintained and its legitimate functions pre¬ 
served. 


(16) Juro Ram v. Gobind, 12 C. L. J. (17) Niamai Aliy. Yad AH, 6 Pat. L. J 
407 , 8 I. C. 124; Sundaresa v. Subramania, 40K, 03 I. C. 849. 

13 M. L. W. 212, 61 I. C. 741. 




S.266.] ’ 


KELTGlOl's AM) l‘H AKITA W.K KNDOW MEN’IS 


1231 


(3) Worshippers ami devotees of an idol or other sacred 
object or institution are entitled to resort to it at all reason¬ 
able hours for the purpose of worship and devotion. 

(4) The manager is bound to afford them reasonable 
facilities for that purpose. 

(5) Beneficiaries are jointly and severally, as the case 
may be, entitled to participate in the benefit of the endowment 
created and maintained for their benefit. 

Exception. —Nothing contained in this section applies to 
private endowments. 

Synopsis. 

(1) Rights of Beneficiaries (2500). 

(2499). (3) Private Endowments (2501- 

(2) Who are Beneficiaries 2503). 

2499. Analogous Law.—Generally speaking, the beneficiaries to an 

Clauses (11 (5) endowment may be an idol, a mutli or other luristic 

auses )■ ). person or a body of men. In either case, they are the 

direct beneficiaries. But in the former case, worshippers and devotees 
are equally regarded as beneficiaries, if they have the right of offering 
their devotion and worship to the deity.< lS) As such, they are interested 
in its preservation and maintenance, and for that purpose, they are 
entitled to complain of any improper alienation of property. (I,) Again, 
since the founder and his family are primarily interested in the main¬ 
tenance of their endowment, they have the same right of worship and 
protection of the endowed property.* 20 ) The term “ founder ' com¬ 
prises not only the sole founder but also a joint contributor to the 
endowment. < 3I > 

2500. The nature of the benefit accruing from an endowment must 
depend upon its nature and character Persons who are residents of 
the locality in which a choultry is situated and are members of the 
community for whose benefit the choultry was founded, are sufficiently 
interested to be able to maintain a suit under S. 92 of the Code of Civil 
Procedure.* 22 ) Any person to be benefited by the execution of a trust, 
is a beneficiary entitled to sue for its protection. So, where a choultry 


(18) Mohiuddin v. Soyudnddin, 20 C. 
8io (Hi6); Kazi Nassau v. Sayun, 24 B. 
170 (181). 

(iq) Krishnasiuami v. Shamarain, 30 
M. 158 (165) ; Lakshmi v. Murari, 56 L. 
J. 07, 45 1 . C. 213; Radhabai v. Chittnaji, 
3 13 . 27; Chintaman v. Dhondo, 15 B. 612; 
Chottalal v. Mandhar, 24 B. 50 (54) P. 0 .. 
affirming O. A. 12 B. 247; Jmmhra v. 
Akbar Hussain, 7 A. 178 F. B.; Kaleswara 
V. Nalaroja, 19 M. L. J. 772, 3 I. C. 255; 


Oseri v Bawa, 7 S. L. K 129, 24 I C 
712. 

(20) Prosuitno v. Koonjo, (1864) \\. K 
157; Brojo Muhun v. Hurro Lai, 5 C 700 
(705) ; Greedharjcc v Ramanlal)ee, 17 C. 
3 (20) P. C, 

(2t) Thackersey v. ttnrbhun. 8 B 432 
(461, 462); Luchmee v. Rookmanec, 
(1857) M. S. H. A. 152; Endowed Schools 
Act (In re), L. R. 10 A. C. 304 (308, 309). 

(22) Garuda v Narella, 35 M. L. J. 661. 
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was founded for the feeding- of people, especially Brahmins, a suit by 
a resident Brahmin was held to be maintainable, though the Brahmins 
to be fed were ordinarily japtas or travellers. 

2501. If it is an endowment created for the worship of an idol, the 
question whether the public are entitled to free access for worship, 
depends again upon the nature and character of the idol. Tf it is the 
idol of a particular sect or caste, only persons belonging to that sect 
or caste are entitled to free access/-* 4 ' and others have no such right. 
Even a person ordinarily entitled to access may forfeit his right, if he 
offends against the rules of the caste entailing his suspension or ex- 
communication.<- i s> So. it is a question of usage whether a dancing girl 
or a man who has married a widow, should be admitted into a temple/'> 

2502. Tt has already been stated that the manager has no right to 
lev} 1, a fee for admission, unless it be a small one to prevent over-crowding. 
All he is entitled to is to make such rules as 1o the time and order of 
worship for the sake of orderliness and decency of worship 

The right of access is possessed by each person separately, though it 
may be possessed by a class of persons conjointly. Such, for instance, 
would be the right of a sect to proceed to a temple in procession for 
worship. 

2503. Private Endowments Excepted.—The public have naturally 

. no right of access to worship private deities. Nor 

xp anation. can com pi a j n „f a ny malversation or miscon¬ 

duct on the part of their manager. 

267. Public, religious and charitable endowments are 
subject to the following statutory control:— 

Statutory control. 

(1) Any two or more persons interested 
therein may maintain a suit in accordance with the procedure 
prescribed in S. 92 of the Code of Civil Procedure, 1908; and 

(2) Any person so interested may sue alone in a case 
arising under the Religious Endowments Act, 1863; or 

(3) He may, by a petition filed under the provisions of 
the Charitable and Religious Trusts Act, 1920, obtain informa¬ 
tion regarding it. 

(4) Such suit or petition does not affect a suit otherwise 
maintainable. 


(23) Ganapali v. Savitri, 2T M. io (13). 

(24) Vengamuthu v. Pandarcswara, fi 

M 151 . 

(25) Venkatachalapati v. Subharayadu, 
13 M. 293 (299)- 

(1) Vengamutlm v. Pandaveswara, 6 M. 
151; Venkatachalapati v. Subharayadu, 13 


M 293 (299) ; Nathu v. Keshatoaji, 26 B. 
174 (183) ; Aiiandrai' v. Shankar, 7 U. 323 
(329). 

(2) Dakar Temple Committee, 28 Bom. 
L. R. 309, 94 I. C. 47, (1926) B. 179; 
halidas v. Gor, 15 B. 309. 
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Synopsis. 


(1) History of the Legislature 

(2504-2506). 

(2) Scheme of the Religious 

Endowment .let (2507). 

(3) Charitable and Religious 

Trusts Act (2508-2509). 

(4) Provisions of the Civil Pro¬ 

cedure Code (2510-2513). 

(5) Suits under the Common 

Law (2514-2515). 

( 6 ) Scope of Suits under the 

Religious Endosument Act 
(2516-2518). 

(7) Misfeasance, Breach oj 

Trust and Neglect of Putx 
(2519-2520). 

( 8 ) Scope of Suits under S. 92 

of the Court of Civil Pro¬ 
cedure (2521-2522). 

(9) Breach of Trust Not Neces¬ 

sary (2523). 

(10) Sanction When Necessary 
(2524). 


(11) Persons “having an interest 

ii the trust” (2525). 

(12) Sanction When Unneces¬ 

sary (2526). 

(13) Necessarx Parties to the 

Suit (2527). 

(14) Reliefs Claimed (2528). 

(15) Removal of Trustee (2529). 

(16) Principles Guiding Courts 

in Removing Trustees 
(2530-2531). 

(17) Appointment of New Trus¬ 

tees (2532). 

(18) Vesting in a Trustee 

(2533). 

(19) Accounts and Enquiries 

(2534). 

(20) Settling a Scheme (2535- 

2538). 

(21) Further or Other Reliefs 

(2539) 

(22) Charitable Endowments 

(2540). 


2504. Analogous Law.—The three Acts of the Indian Legislature 
dealing- with religious and charitable endowments are the Charitable and 
Religious Trusts Act/®) Religious Endowments Act, 1863,0) and the 
Code of Civil Procedure/®) 

The Bengal Regulation XIX of 1810 vested in the Board of Revenue 
and Commissioners, the general superintendence of all lands granted for 
the support of mosques, temples, colleges, and for other pious and 
beneficial purposes, and of all public buildings, such as bridges, serais, 
katras (market places) and other edifices. 

The Madras Regulation, (VII of 1817) similarly vested in the 
Madras Board of Revenue all endowments granted for the support of 
colleges, or for other beneficial purposes and of all public buildings, such 
as bridges, choultries < 3 4 5 6 ) or chuttrums.O 

In the presidency-towns, the same power was possessed by the 
Supreme Courts, which passed to their successors, the High Court;*. 
So far as the Regulations referred to religious endowments, they were 
repealed and replaced by the Religious Endowments Act, 1863/®) which 
is in force throughout British India outside the presidency-towns, (9) 


(3) Act XIV of 1920. 

(4) S. 14, Act XX of 1863. 

(5) S. 92. 

(6) Same as serai, a shelter for travel¬ 
lers. 


(7) Same as dharamsala, where free 
food is distributed. As to the two regu¬ 
lations, see Preamble to Act XX of 1863. 

(8) XX of 1863. 

(9) Panchcowrie v. Chumroo, 3 C. 563; 
Kalee Churn v. Golabi, 2 C. L. It. 128. 


H. C.— 78 
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except the Bombay Presidency excluding North Canara/ I0) and the Central 
Provinces/” 5 The Regulations still continue to apply to charitable 
endowments. 


The Bombay endowments are dealt with by separate local Acts/” 5 
but S. 22 of the Religious Endowments Act, 1863, appears to extend 
equally to Bombay/' 35 the Central Provinces*' 45 and elsewhere/ 155 


2505. This Act nowhere applies to private endowments/' fi) and it 
_ , only applies to public endowments, in which “ the 

ment Act)*l 863 . " ° W * nomination of the trustee, manager or superin¬ 
tendent thereof, at the time of the passing of the 
Act, is vested in or may be exercised In the (Government or any public 
officer, or in which the nomination of such trustee, manager or superin¬ 
tendent ” is subject to the confirmation of Government or of any public 
officer/' 75 


2506. The express object of the Act, as stated in the Preamble, was 
to relieve the Boards of Revenue from the duty of superintending 
religious endowments*' 85 and vest their management in the trustee or 
manager, rendering their management by Government unlawful/' 95 

The Act was enacted in pursuance of the policy of religious 
neutrality/ 205 

2507. The scheme of the Act is as follows:— 

(1) Charitable endowments remain unaffected by it. 

(2) As regards religious endowments, only those as had previously 
been under the control of the Boards of Revenue are brought under its 
scheme. 

(3) These were hitherto under the direct control of the Board of 
Revenue, which has been transferred by the Act to a committee of 
three or more persons to be appointed by the Local Government* 2 ' 5 for 
life/ 225 .unless removed for misconduct or unfitness. They must, of 
course, belong to the creed of the founder and be selected in accordance 
with the general wishes of those interested in the endowment/-’ 35 

(4) The endowment will be in charge of the trustee, manager or 
superintendent, acting under the committee/-' 45 


(io) Husscinmmian v Collector, 21 B. 
48. 

(n) Janvanlt i> Nagridass, 3 (\ P. 1„. 
R. 11 (12). 

(12) Act XI of 1852; Act II of 1863 
and Act VII of 1863. 

(13) Husscinmmian v. Collector, 21 B. 
48. 

(14) Janvanti v Nagridass, 3 C. P. L. 
R. n (12). 

(15) Darshaf v. Collector, 16 A. L. J. 
742, 47 I. C. 350. 

(16) Kanees v. Saheba, 8 W. R. 313; 
Delross v. Asghar, 11 B. L. R. 167, affirm¬ 
ed O. A. 3 C. 324 (330) P. C. ; Sathap- 
payycr v. Periasami, 14 M. 1. 


07) S. 3 . 

(18) t himia v. Subharaya, 3 M. H. C. 

R, 334 ; Kanees v. Saheba, 8 W. R. 313; 
Lanl Mahomed v. Brtj Kishore, 17 VV. R. 
43<B Jan Aliy. RatnNath, 8 C. 32; Guana 
v. Vela, 23 /w. 2 /i F. I’. 

(19) Religious Endowments Act, 1863, 

S. 22. 

(20) Ramiengar v. Guana, 5 M. H. C. 
R. 53! Kalianasundaram v. Umamba, 20 
M. 421. 

(21) S. 7, Religious Endowments Act, 


( 23 ) lb., S. 8. 

(24) lb., Ss. 4, 13. 
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(5) Any person interested in the endowment may, on previously 
obtaining leave of the Court/-'* sue the manager or any member of 
the committee “ for am misfeasance, breach of trust or neglect of duty,” 
in respect of the trusts vested in or confide I to them respectively/*) and 
the Civil Court max decree specific performance of any act and direct 
the removal of such manager or member and award damages or costs. 

“ Any person having a right of attendance or having been in the 
habit of attending at the performance of the worship or service of any 
mosque, temple or religious establishment, or of partaking of the benefit 
of the distribution of any alms, shall be deemed l-■ be a person inter¬ 
ested ”f J ) for the purpose of maintainaig a suit. The founder’s heir has 
a direct interest and may, of course, institute such suit/ 3 * 


2508. The scope of the Religious Endowments Act, 1863, has been 
. much enlarged by the enactment of the Charitable 

Rdittlou* 1 " Trusts anf1 Religious Trusts Act/*) which extends to all 
Act! public endowments, both religious and charitable, 

and whether constituted or continued by an express 

or constructive trust. 


This Act is the legislative response to a repeated insistent demand, on 
the part of non-official members of the Indian Legislature, that the State, as 
guardian of public funds, could no longer remain blind to their misap¬ 
plication on the ground of maintaining religious neutrality, and that 
it owed a duty, no less to the public than to itself, that if should mitigate 
the abuses which the inaction of the Government tends to nourish and 
multiply. 

2509. The Charitable and Religious Trusts Act enables any person 
interested in a religous or charitable trust to petition the District Court 
for the discovery of particulars, nature and objects of the trust and of 
the value, condition, management and application of the subject-matter 
of the trust, and of the income belonging thereto, and for a direction 
that the accounts of the trust shall be examined and audited for a period 
not exceeding three years next prior to the date of the petition/ 3 * 

If the existence of the trust or the applicability of the Act is denied, 
the Court will stay proceedings, upon the non-applicant undertaking to 
file a suit, for a declaration to that effect, within three months of the 
order/ 6 * “ If no such undertaking is given, or if, after the expiry of the 
three months, no such suit has been instituted, the Court shall itself decide 
the question/^* and may pass such order as it deems fit/ 8 * and on the 
trustee’s failure to comply with the Court’s order, he shall be deemed 
to have committed a breach of trust, justifying the institution of a suit 
without sanction, as provided in S. 92 of the Code of Civil Procedure/ 9 * 


(25) S. j 8, Religious Endowments Act 

(1) lb. S. is. 

(2) Sheoraitin v. Ram Pargash, 18 A. 
227. 

(3) Sathappa\ar v. Periasami, 14 M. x. 

(4) Act XIV'of 1QAJ. 


(5) lb.. S. 3. 

( 6 ) lb, S 5 CO- 

(7) lb., S. 5 (4>. 

(8) lb, S 5 (5). 

(9) Act XIV of 1920- 
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The Act further enables any such trustee to apply to the Court for 
opinion, advice or direction on any question affecting the management 
or administration of the trust property/ 105 

The procedure prescribed in the Act is summary, and the Court 
cannot decide a question of title or any matter not fit for summary 
disposal. 

The Act may, by notification in the Gazette, be held not to extend 
to any specified province or area, or to any specified trust or class of 
trusts/" 5 

251(k Civil Procedure Code. —S. 92 of the Code of Civil Procedure 
runs as follows:— 

“ Fn the case of any alleged breach of any express or constructive trust, created 
for public purposes of a charitable or religious nature or 
Public charities. where the direction of the Court is deemed necessary for 
the administration of any such trust, the Advocate-General, 
or two or more persons having an interest in the trust and having obtained the 
consent in writing of the Advocate-General, may institute a suit, wheher contentious 
or not, in the principal Civil Court of original jurisdiction or in any other Court 
empowered in that behalf by the Local Government within the local limits of whose 
jurisdiction the whole or any part of the subject-matter of the trust is situate, to 
obtain a decree— 

“ (a) removing any trustee; 

“(b) appointing a new trustee; 

“(c) vesting any property in a trustee; 

“(d) directing account and inquiries; 

“ (e) declaring what proportion of the trust property or of the interest therein 
shall be allocated to any particular object of the trust; 

“ (f) authorizing the whole or any part of the trust property to be let, sold, 
mortgaged or exchanged; 

“ (S ) settling a scheme; or 

“ (A) granting such further or other relief as the nature of the case may 
require.” 

2511. It will be seen that a suit in respect of a religious endowment 
is possible both under the Religious Endowments Act and under the Code 
of Civil Procedure, as also independently of them/ 125 As this la^t has 
been already considered, the question here to consider is what is the 
difference between the two suits. 

2512. A comparison of the language of the enactments shows 
that— 

( 1 ) Since the Act of 1863 does not apply to charitable endowments, 
a suit relating to it can only be brought under S. 92 of the Civil Pro¬ 
cedure Code. 


(io) Act XIV of 1920, S. 7. 
(n) lb., S. 1 (2). 


(12) Radhabai v. Chimnaji, 3 B. 27; 
Chintaman v. Dhondo, 15 B. 612 (623); 
Jan Ali v. Ram Nath , B C. 32. 
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( 2 ) But since neither statute deals with private religious endow¬ 
ments, no suit in respect thereto can be brought under the authority of 
either statute. Such a suit, when maintainable, is independent of any 
statutory sanction, and is founded on the right of suit of a subject to 
vindicate his ordinary civil rights. 

( 3 ) Since both the Act and the Code deal with public religious endow¬ 
ments, so far as the suits instituted under the Code are concerned, its 
provisions partially cover suits for “ any misfeasance, breach of trust, 
or neglect of duty ” committed by the manager,*’u so far as the act or 
omission is comprised in the clause “ directing accounts and enquiries ”— 
otherwise, the two Acts deal with suits of a wholly different character, as 
will be seen from the reliefs possible in the two cases. 

( 4 ) The only relief claimable under the Endowments Act is the re¬ 
moval of the manager, and that too only for “ misfeasance, breach of trust or 
neglect of duty,” whereas under the Code he may be removed on any 
other ground, such as, incompetence, or forsaking the sect of which the 
idol is the deity, or introducing a new form of ritual or worship. 

( 5 ) That is, while the Religious Endowments Act deals with specific 
suits for a specific remedy, the Code deals with other suits, and though 
on a point or two it covers the same ground as the Religious Endow¬ 
ments Act, still the purpose and object of the two suits is different. This 
is implied in the saving clause in the Civil Procedure Code, which saves 
the procedure prescribed by the Religious Endowments Act for the 
institution of a suit thereunder.* 1 *) 

2513. It is thus clear that suits relating to religious endowments 
fall into three classes, namely:— 

( 1 ) Those supported by common law and independently of any 
statutory support; 

( 2 ) Those maintainable under the Religious Endowments Act; 

( 3 ) Those provided by S. 92 of the Civil Procedure Code. 

2514. Suits under Common Law.— The first class of suits, that is 
to say, suits unsupported by the statute law have been entertained by 
the Courts for a claim to a specific share out of the dedicated property 
for the benefit of the founder,* 1 ®) or for recovery of the entire property 
by him on the ground that the trust has not been acted upon,* 16 ) or for 
recovery of possession of the dedicated property from the manager who 
was claiming it as his private property, without praying for any of the 
three reliefs contemplated in S. 14 of the Act, i.c., for removal of the 
manager, specific performance of an act by him, or for damages,<*?) 
or a suit by a trustee for recovery of property from an ex-trustee who 
had been dismissed from his office by a temple committee,* 18 ) or a suit 
for recovery of property or damages against the heirs of the deceased 


03 ) Radhabai \. Chimnaji, 3 B. 27; VV. P. H. C. R. 155. 

Chintaman v. Dhoudo, 15 B. 612 (623) ; (16) llidait v. Afsul, 2 N. W. P. H. C. 

Jan Alt v. Ram Nath, 8 C. 82. R. 420. 

(14) S. 92 (2), Civil Procedure Code. (1.7) Mahalinga v. Vencoba, 4 M. 157. 

(15) Kalub Hossein v. Meherum, 4 N. (18) Virasami v. Subba Ram , 0 M. 54 
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manager for property lost by his breach of trust or for negligence/ 1 '') 
or a suit against the alienee for the declaration of the invalidity of an 
alienation made by the manager of trust property/* 05 or a suit to 
establish a right to share in the management/-*') or a suit by the trustee 
dismissed from office for a declaration that the dismissal is wrongful 
or for restoration to office/ 225 or a suit by a manager for a declaration 
of his title as the rightful manager and for recovery of possession as 
such/ 23 ) or for the appointment of himself or some other person as 
manager/ 2 *) 

2515. Such is the right of a worshipper complaining of obstruction 
in the performance of his devotion to an idol or temple/ 255 or of the 
founder to enforce the trusts/' 5 or a suit by a trustee/ 25 or by a com¬ 
mittee appointed under the Act for damages for misappropriation or 
for an injunction/ 35 

Such and similar suits are opposed to no provision of law, and being 
a violation of one's civil lights, are clearly maintainable. 

2516. Suits under the Religious Endowments Act.—It has been held 
in Madras that the Act is not controlled by its Preamble and applies 
equally to all endowments subject only to S. 3/ 45 but it has already been 
stated that the better view is that the Act is only limited to public religious 
endowments/ 55 Now, suits under this Act are of a limited character, 
being limited both as to their nature and to the extent of the relief admis¬ 
sible. Since a suit under the Code is equally possible for removal of the 
trustee or for “ accounts and inquiries " and consequential damages, the 
plaintiff has, to that extent, the choice ot procedure. I le may proceed under 
the Act or under the Code/ 65 Hut the Act has clearly no application 
where the plaintiff sues not only for the removal of the trustee but also 
for the settling of a scheme*? 5 or the appointment of a new trustee/ 85 
Again, even where the suit is for the relief mentioned in S. 14 , sanction 
is only necessary when the trustee is sued as such/ 05 


(19) J eyanyarulavaru v. Durma, 4 M. 
Ii. C. R 2; Manally v. Vaidelinga, 1 M. 
343; ViraMimi v. Subba Ram, 6 M. 54; 
Ncllaiyappa v. Thangama, 21 M. 40O. 

(20) Stvayya v. Rami, 22 M. 223 

(21) Agri v. Vishnu, 3 M. H. C. K. 198. 

(22) Amin v. Ibram, 4 M. H. C. R. 112; 
Vtrasami v. Subba Ram, 6 M. 54. 

(23) Agri v Vishnu, 3 M. H C. R. 198; 
Mahalinga v. Vencoba, 4 M. 157; A tha- 
vulla v. Gouse, 11 M. 283. 

(24) Nellaiyappa v. Thangama, 21 M. 
406. 

(25) Abdul Rahman v. Yar Moham¬ 
mad, 3 A. 636; queere in Radabai v. 
Chimnaii, 3 B. 27 (28). 

(1) Jlidait v. Afsul, 4 N. W. P. H. C. 
R. 420; Satappayyar v. Periasami, 14 M. 
1 04 ). 

(2) Singaracltarai v. Krishnaswami, 19 


M. L. J. 513, 4 I. C 874 (Judgment gives 
no reason for its view). 

(3) Puddolabh v. Ram Go pal, 9 C. 133 

(4) Pukruddui v. Aikcin, 2. Al. 197; 
Stvayya v. Rami, 22 \V. R. 223 (226, 
227) ; Jan Ali v. Ramnath, H C. 32. 

(5) Delross v. Ashgar, 23 W. R. 453, 
affirmed O. A. 3 C. 324 P. t\; Prolap v. 
Brojonatli, 19 t\ 275 (285) ; Sathappay- 
yar v. Periasami, 15 M. 1 (14); Nat hit 
v. Gangothara, 17 M. 95 

(6) Venkataranga v. Krishnama, 37 M. 
184. 

(7) Ajaba v. Ramalingant, 24 M. L. J. 
658, 20 I (/. 767. 

(8) Ghulam v. Shah Mahomed, 21 M. 
L. J. 450, 9 I. C. 108; Kishorc v. Kalcc, 
22 W. R 304. 

(9) Amm v. Medan, 5 M. L. T. 209, 4 
I. C. 1118. 
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nn t ,* .^ r:inte<1 to two or more persons under the Act, 

amemLd^'") ° f hy any tme of them > without getting the sanction 


A sanction obtained under S. 18 is not revisable by the High 
Court. 11 It is competent to the Court to make independent enquiry 
into the allegations made before according sanction . 0 -> One refusal to 
sanction suit does not bar another application, and it is open to the 
Court to entertain it if supported by sufficient grounds.°3) 

The petitioner should be awarded his costs out of the trust funds, 
unless his application was frivolous or vexatious. 0 * 1 

2518. As regards the nature of the suits contemplated by S. 14 , it 
has been held that that section merely provides for suits of the specific 
nature mentioned therein A suit* for recovery of immoveable 
property on behalf of a ninth, on the ground of misfeasance b> the 
manager, without a prayer for removal of the manager or for damages 
or for the specific performance of any act bv the manager, does not fall 
Imder S. 14 .°s) 

2519. Misfeasance: Breach of Trust: Neglect of Duty.—The 

terms “ misfeasance,” “ breach of trust ’ and “ neglect of duty,” calling in 
aid the provisions of S. 14 are used in the ordinary sense, as implying such 
misconduct or negligence of the manager as amounts to a breach of legal 
duty incumbent on him. 0 '* 1 For example, the refusal of the manager to 
celebrate a festival, though funds were available for the purpose, or 
if, from corrupt or improper motives, he refuses to allow voluntaiv con¬ 
tributions, offered for purposes not inconsistent with the principles, 
rules or usages of the institution, to be applied to those purposes. No 
doubt, the manager is allowed a certain discretion in the matter of his 
management, if, in the exercise of that discretion, he acts with an 
absence of indirect motives, with honesty of intention and with a fair 
consideration of the subject. Where, in a temple in which two rival 
sects, following rival gurus, had interest in worship, the trustees intro¬ 
duced a new* metal idol, in addition to the existing stone idol of one of 
the rival gurus, such introduction, when not effected at the expense 
of the temple and when it did not interfere with the worship of the 
rival sect, was not inconsistent with the usage of the institution and 
could not be restrained by an injunction. 0 ' 1 

2520. The right of a worshipper to worship at a given temple is a 
civil right enforceable by suit. 081 The Court will protect such right by 
restraining persons of inferior caste from being admitted into a temple 
reserved for worshippers of a higher caste,° wl or by preventing the 


(io) 1 'ciikatciha v RainmampaHi, 38 
M 119.2 

(xi) Rauwnalhan v. Ananthanarayana, 


(i.O Manila (f» r *’), (ign) 2 M. 
W. N. 167, 12 1 . C. 128 

(14) Sliainnufja v Veeraraghava, 
(1915) M. W. N. 274, 28 T. C. 637; Sook- 
ram v. Nund Kishore, 22 W. R. 21. 


(15) Mahalinya v Veneoba, 4 At. r57- 

(16) Elayalwar v Nambcrumal, 23 M. 

298 (J 03 ). ... •». 

(17) ' Krishnasaini v. Samaram, 30 M. 

Vcnkatai U ala fat hi v Subharayudu, 
,3 M. 293; Krttltnasamt v Samaram, 30 

ig) Narayanasami v. Irullappa, 12 M. 

L J. 355 - 
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object of worship being removed so as to frustrate the right of wor¬ 
shippers,or introduction of idols or other objects which interfere 
with the form of worship for which the temple is dedicated. (2I > The 
section is inapplicable except where the suit is against a trustee, mana¬ 
ger or superintendent as such. (22 > 

2521. Suit under S. 92, C. P. C.—A suit under S. 92 of the Code of 
Civil Procedure must conform to the requirements of that section, 
which vests the Court with jurisdiction only in case of breach of a 
public trust. The section does not apply where the existence of the 
trust is itself in dispute,< 2 3 > or the trust being admitted, its public character 
is disputed. The question whether an institution is a public endowment 
falling within its scope must, in the absence of express evidence of the 
terms of the original foundation, be determined by user. The entries 
in the Inatn Register as to the nature of the endowment are good 
evidence of its public or private character.< 2 *) The persons entitled 
to sue in respect of such breach are (i) the Advocate-General, (it) or 
two or more persons interested in such trust, who have previously 
obtained his written permission to sue. In cither case, the suit must 
be confined to any of the eight reliefs therein specified. If any othet relief 
is claimed or possible, it will be given or refused without reference to 
the section. Hence, a suit by a trustee against a co-trustee for accounts 
would lie without the sanction of the Advoeate-General. (2 5) The restric¬ 
tion as to parties is intended to prevent the launching of frivolous 
or vexatious suits, the intention of the Legislature being to place public 
rights under statutory protection. The section is not mandatory but 
enabling and permissive, cumulative and not restrictive in its effect, 
and does not affect any right of suit, which may exist independently 
of it. If, therefore, a suit is one which would have been maintainable 
prior to the enactment of the section or its equivalent in the previous 
Codes, it may be instituted independently of the provisions of it, even 
though it be upon such a case of action and for such relief as is men¬ 
tioned in 

2522. The section applies only if there is an express or construc¬ 
tive trust. An express trust is created by contract, a constructive trust 
arising not by act of the parties but by operation of law. A trustee 
de son tort may be a constructive trustee and, as such, subject to the 
section.< 2 > 


(20) Dhurrum Singh v. Kissen Singh, 
7 C. 767 

(21) Nagalingam v. Chinnummal, 
(1858) S. D. A. M. 142; Krishnasami v. 
Samar am, 30 M. 158 (165). 

(22) Amain v. Medan, 5 M. I.. T. 209 

(23) Jamaluddin v. Muitaba, 25 A. 631; 
Gopal v. Shiva, 8 A. I.. J. 1120, 11 I. ('. 
308; Raghubar \. Kesha, it A. 18 F B 

(24) Mahamad Yusuf v. Salhar, 36 M. 
L. J. 2 (32. 

(25) Appanna v. Narasinga, 45 M. 113 
F. B. 


(1) Sathappayyar v. Periasami, 14 M. 1 
(15); Subbayya v. Krishna, 14 M. 186 
(221, 222) ; Nallaiyappa v. Thangama, 21 
M. 406; Sajcdav v Gour Mohan, 24 C 
415; Hudrec v. Choonilal, 33 C. 789 (801) ; 
Thackcrsey v. Ilarbhum, 8 B. 432 (451, 
452 ) ; contra 7 ricum \. Khemji, 16 B. 626 
(628) ; Sayad Hussain v. Collector, 21 B. 
48; Latifunissa v. Naziram, 11 C. 33 (36) ; 
Saiedav v Baidvanath, 20 C. 397 (408, 

409). 

(2) Budree v. Choonilal, 33 C. 789 (806, 
808); Ram Bilas v. Nityanand, 21 A. L. J 
103; Bihari Lai v. Shiv Narain, 47 A. 17. 
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2523. It is not necessary that the pl.iintiffs should allege any breach 
of trust or misconduct on the part of the manager. All that is necessary 
is that the plaintiffs should make out a prima facie case for the direction 
of the Court as necessary for the adminis nation of the trust. Any act 
or omission which endangers the trust property or shows a want of 
honesty or want of a proper capacity to execute the duties or want 
of reasonable facility, is sufficient io justify the intervention of the 
Court. (3 > A hereditary trustee may be removed, if his continuance is 
likely to endanger the interests of the institution.<■*) 

2524. Case for Sanction.—As already stated, -.miction of the Ad¬ 
vocate-General or of his substitute, provided in S. 93 , is necessary to 
maintain a suit. Ti is a condition imposed to prevent the institution of 
frivolous and vexatious suits.ts> The suit under the Code is a represen¬ 
tative suit, in which the plaintiffs represent the interest of the body of 
beneficiaries. The fact that the plaintiffs are two out of the five trustees, 
does not entitle them to sue the remaining three without sanction.* 3 4 5 6 ) Where 
two persons start a suit with due sanction, the addition of a third person 
as co-plaintiff does not necessitate fresh sanction.*?) Where two per¬ 
sons obtained sanction, and one of them afterwards dies, a fresh sanction 
is required to institute a suit. Hut when it is once properly instituted by 
the authorized plaintiffs, the death of one of them docs not determine 
the suit, which may be continued by the surviving plaintiff.* 8 ) But 
where more than two persons have obtained sanction, they must all 
sue. It is not sufficient that two of them sue without the rest.*®) A 
sanction given under S. 92 of the Code of Civil Procedure, may be 
quite general in its terms, though the application for such sanction 
contains only one specific prayer. Where such general sanction is given 
and a suit instituted, the reliefs need not be confined to those that are 
asked for in the application for sanction. Where the person who 
originally obtained sanction and filed the suit, died during its pendency, 
the suit would nevertheless continue as a suit not prosecuted bj 
individuals for their own interests but as representatives of the general 
public.* 10 ) 

2525. “Having an interest in the trust."—The fact that two or 
more persons have obtained sanction of the Advocate-General, does not con¬ 
fer upon them an incontestable right to maintain the suit, it being open to 
the defendant to show that the plaintiffs had in fact no interest in the trust. 
The interest requisite to sustain the suit must be direct and not distant, 
substantial and not sentimental. So, where two persons sued, with sanc¬ 
tion, for the removal of the trustees at Tellicherry, and it appeared that one 
of them was a pleader resident and practising in Madras, and his sole 
interest in the temple at Tellicherry lay in the fact that he was the Vice- 
President of a Religious Protection Society, and had visited the temple 


(3) Raja of Kalahasli v Ganapathi. 
(1918) M. \Y. N. 555- 

(4) Pakruddin v. Ackeni, 2 M 197 
(199); Raja of Kalahasli v. Ganapathi. 
(1918) M. \\. N 555. 

(5) Safediir \. Gottr Mahan. 24 C. 418. 

(6) Tricumdas v. Khimji, 16 B. 626. 


(7) Ram Churn v Prolap, 2 C. L. J. 
448; Varadayya v Munusamy, 10 M. L. T 
504, 13 f C. 232. 

(8) Parmcsari v. Gird hart, 30 I C. 240 

(9) Maddala \. Vadapalli, 29 M L. J. 
231, 30 I. C. 236. 

C10) Anand Rao v. Ram Das, 48 C 493 
P. C. 
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only once or twice when on a professional visit to Tellicherry, it was 
held that lie did not possess the “ interest ” required to maintain a suit 
under S. 92 of the Code of Civil Procedure, which was accordingly 
dismissed.Cd In this case, it was pointed out that the description of 
interest in S. 15 of the Religious Kndowments Act could not he called 
in aid to construe S. 92 of the Civil Procedure Code 

2526. When No Sanction Required.—No sanction is tequired where 
a petition, instituted under the Charitable and Religious Trusts Act/ 12 ) is 
disposed of under S. 6 thereof, that is, when the trustee fails to comply with 
the Court’s order under S. 5 (§ 249 .S) ; or where the suit is instituted by the 
whole body of persons who are legally authorized to administer the trust to 
which it relates.*' 3 ) As observed in a case: “ Persons interested in any trust 
were, if they could all join, always competent to maintain a suit against any 
trustee for his removal for breach of trust; but where the joining of all 
of them was inconvenient or impracticable, it was considered desirable that 
some of them might sue without joining the others, provided they obtained 
the consent of the Advocate-General or of the Collector of the District, 
and this condition was imposed to prevent an indefinite number of reckless 
and harassing suits being brought against trustees by different persons 
interested in the trust. Where this condition is fulfilled and the risk of 
harassing suits being brought against trustees is thus guarded against, there 
is no reason why suits brought under the section should be restricted in 
any other way. '*'■*) 

2527. Necessary Parties.—Not only the manager but any person 
interested in the trust property may be made a parly. A person who 
denies the trust and claims the property as his private property, is a 
necessary party.* IS) Hut the section only contemplates a suit against a 
trustee, and not against a trespasser, against whom persons interested have 
an independent cause of action * ,f,) No relief can be granted in a suit 
under the section against alienees of trust property.* 1 ') Hut trustees, 
whether dc jure or dc facto or dc son tort, may be sued under this section 
and are necessary parties, when any relief is claimed against them.* ,S) 

2528. Reliefs Claimed.—A suit under the section must relate only 
to the reliefs enumerated in the section, the last clause of which refers to 
“ such further or other relief as the nature of the case may require,” and 
the question has arisen whether it is to be read ejnsdem generis with those 
mentioned in the previous clauses or is intended to enlarge their scope by 
reducing them to mere illustrations of the more general relief possible 


(u) Rannhandra \. Varamesiearan, 42 
M. 360. 

(12) Act XIV of 1020. 

(13) Rant Das v Radri Narain, 20 A 

(14) Ajcdur \. Gour Mohan, 24 l\ 418, 
(425); Ram Pas v. Radri Narain, 29 A. 
27. 

(15) Jafer Khan v. Dandshah, 13 Bom 
L. R. 49 , 9 I- C. 358 . 


(16) Mahdhan \. Mhd Ismail, 33 A. 
752; Armachella v Muthu, 23 M. L. T. 
347, 17 1 . C. 5K6; Imami v Mhd Yusaf, 
14 O C f>5, jo I. t*. 712 

(17) A sum \ Pellati, 27 M L. J. 266, 25 
T lA 794 ; Atiyad Das v. Ghasili, 26 I. C. 
(O ) 108; Ram/asamv v. Chinnasamy, 28 
M. L. J. 326, 28 T. C. 398. 

(18) Munis aw my v. Muruyappa, 7 M. 
L T. 45, 5 I. 515; Nasim v. Ahmad, 
18 O. C 38, 27 I. C. 389. 
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under the section.<*'->> It has been held that the further relief must be 
ejusdcm generis with the preceding clauses/-^ 

2529. Removal of Any Trustee—The clause was tor the first time 
Clauie (a). inserted by the Code of 1908 , ip accordance with 

the previously decided cases/- 1 ' overruling, however, 
the two cases of the Madras Court, in which the contrary was laid down/--> 
The Courts, before the present clause, let in the right as a “ further relief,” 
which, strictly speaking, his removal could not be, when it was the only 
relief claimed, though where the Court was moved to settle a scheme, the 
removal of the trustee might lie provided for as a pai l of the new scheme, 
and it is said that in every such case it is advisable for the Court to provide 
for the removal of the trustee for breach of trust, which might then be done 
in execution instead of a suit of its o\vn.bi' The causes which justify 
the removal of a trustee have already been set out in S. 265 The general 
principle there enunciated accords with the principle of law enunciated by 
Story: “ Hut in cases of positive misconduct, Courts of Equity have no 

difficulty in interposing to remove trustees who have abused their trust; 
it is not indeed every mistake or neglect of duty, or inaccuracy of conduct 
of trustees, which will induce Courts of Equity to adopt such a course. 
Hut the acts or omissions must be such as to endanger the trust property 
or to shew a want of honesty, or want of piopcr capacity to execute 
the duties, or a want ol a reasonable fidelity.> Citing this passage 
with approval, Lord Blackburn said: “It seems to their Lordships th’at 
the jurisdiction, which a Court of Equity has no difficulty in exercising 
under the circumstances indicated by Story, is merely ancillary to its 
principal duty, to see that the trusts are properly executed. This duty 
is constantly being performed by the substitution of new trustees in the 
place of the original trustees for a variety of reasons in non-contentious 
cases. And therefore, though it should appear that the charges of mis¬ 
conduct were either not made out, or were greatly exaggerated, so that 
the trustees were justified in resisting them, and the Court might consider 
that in awarding costs. yet if satisfied that the continuance of the trustee 
would prevent the trusts being properly executed, the trustee might be 
removed. It must always !>e borne in mind that trustees exist for the 
benefit of those to whom the creator of the trust has given the trust 

estate. ”(-’S) 

2530 w If the beneficiaries or those who act for them are unable to 
work in harmony with the trustee, and if there is no reason contrary to 
the intentions of the founder of the tiust to give the trustee a benefit 
or otherwise, the trustee is always advised by his own counsel to resign, 
and he does so. If, without any reasonable ground, he refused to do so, 

(19) Budsingh v. Niradharan, 2 C L. (At) Damodar Bhogilal. 24 It. 45 
J. 431 (438); Btidree \ Chooni, 33 C. (49) ; I’rayay \ 7 tnunala. 28 M. 319. 

780. (->4) Eq Juris., § 1289, followed by P 

(20) Budrcc \. Chooni, 33 C 789(810) C , per Lord Blackburn, in Le llersledt 

(21 ) Satcdtir \. Gour Mohan, 24 V 418; v Broers, 9 App. l as 371 (385, 386); 
Saynd v. Collet lor, 21 B 48, Hussain v Ra/a of Kalahasti i (inn pat In, (1918) 
Collector, 20 A. 46; Girdhari v Rani Ral, M \\. N. 555- 

21 A 200; Saiyad .lli v. All Kirn'll, 35 A (25) Le Heistedt v Broers, Q App. t as 
98; Subhayya v. Krishna, 14 M 186. 371 (386) P. ('.; Lakshmi v. Alurari, 5 

(22) Rangasaini v. Varadappa, 17 M. O L. J. 97, 45 I- C. 212. 

462; Narayana v. Kumarasami, 23 M. 537. 
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the Court will remove him.* 1 ) “ In exercising so delicate a jurisdiction 
as that of removing trustees, their Lorrkhips do not venture 
to lay down any general rule beyond the vei) broad principle above 
enunciated, and their main guide must be the welfare of the beneficiaries. 
Probably, it is not possible to lay down any more definite rule in a matter 
so essentially dependent on details, often of great nicety.”* 2 3 * “ It is quite 
true that friction or hostility between trustees and the immediate possessor 
of the trust estate is not of itself a reason for the removal of the trustees. 
But where the hostility is grounded on the mode in which the trust has 
been administered, where it has been caused wholly or partially by sub¬ 
stantial overcharges against the trust estate, it is certainly not to be dis 

regarded. 

2531. Where the defendant and his ancestors, though not the law¬ 
ful trustees, yet had been in office for many years, the Court would be 
disinclined to disturb the defendant’s possession and to depose him at 
the instance of strangers unconnected with the family of former 
trustees, except on proof of misconduct or for the clear benefit of the 
trust. Where the association of strangers along with the existing 
trustee in the management, was likely to lead to friction, the existing 
trustee was allowed to manage the trust as the sole trustee, subject 
to an arrangement for exhibiting the accounts for the examination of 
the worshippers.* 4 5 * 

2532. Appointment of New Trustees.—The appointment of a new 

Clause (M trustee may be consequent upon the removal of 

au * e an existing trustee for misconduct or want of 

titled) or the appointment of an additional trustee* 6 * or otherwise on 
a vacancy occurring or on a vacancy otherwise caused by his death or 
disability. *?* Though the clause empowers the Court to appoint a 
trustee, a suit instituted for the appointment of a certain person as 
trustee is not within its scope. (8) But the plaintiff may sue for a scheme 
and his own appointment as the preferential trustee/ 9 * and not merely for 
a declaration.* 10 * 


2533. Vesting in a Trustee.—The vesting of any property in a 
Clause (c) trustee may become necessary by the removal or 

a ° ' ’’ appointment of a trustee/ 11 * to whom it is com¬ 

petent to the Court to deliver possession of the trust property by eject¬ 
ing the outgoing trustee, or it is said, a stranger, in wrongful posses¬ 
sion of the trust piopeity.* 14 * But it is submitted, and it has been so held, 


(1) Li’ Uerstedt v. Broers, 9 App ( as. 
37i (386). 

(2) lb., i> 387- 

(3) Per Lord Blackburn 111 Le Uersledt 
v. Broers, 9 App. Cas 371 (389) 

(4) Subbaraya v Subramania, (1918) 
M. W. N. 786. 

(5) Neii Rama v Venkatacharlu, 26 \[ 
450. 

(6) Prayag v. lirumala, 28 M. 319. 

(7) Budree v. Choonilal, 33 C. 789. 


(8) Rainrup v S ujarai, 

032, 7 L C. 92. 

(9) Atmaiuuwsa v. Abdul, 43 C. 467. 

(10) Abdul v. Altaf, 20 ('. W. N. 605. 

(11) Budree v. Choonilal, 33 C. 789 
(810, Hu); Ghacatfar v. Yazoar, 28 A 

112. 

(12) Sajedur \. Gour Mohan, 24 C. 
418; Alt llaffis v. rlbdtir Rahman, 42 C. 
• 135 ; Ghasaffar v. Yaiear, 28 A. 11a 
(116); Makhilachar v. Faisur, 35 I. C. 
(C.) 880. 
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that this section does not empower ejectment of strangers, such as tres¬ 
passers and transferees from the trustee/ 1 *) 


2534. Accounts and Inquiries.—This clause enables the Court to 

Clause (dt. order the manager to render account of the trust 

‘ property in his charge* 1 -*) and to decree any sum 

which may be found due from him or for which he may be liable/'*) 
Such sum may include mesne profits/ 16 ) 

2535. Settling a Scheme.—Clauses (r) to (y> relate to the settling 

Clauses (el ( of a scheme of management In so doing, due 

aus (a)- g). consideration should be given to the established 

practice of the institution and to the position of the persons connected 
with it/ 17 ) Where the founder’s intention cannot be ascertained, effect 
must be given to it cy presP *) Before a scheme can be settled, an 
account of the trust property must be taken, and until the trust funds 
are ascertained, it is impossible to settle the scheme/ 1 '') A scheme 
framed by the Court is liable to variation on good cause being shown, 
and if found injurious to the institution, may be set aside/-"’) 


2536. The settlement of the scheme must depend upon the nature 
and character of the institution. In framing its scheme, the Court may 
consult leading members of the caste or sect to which the institution 
belongs. But it must not decide any question vitally affecting the trust 
by compromise, though, of course, compromise on matters of details 
and management are not only permissible but may, in some circum¬ 
stances, be inevitable. 


2537. It is competent to the Court to declare what proportion of 

Cla o , . the corpus or of the interest therein, shall be 

au * e allocated to any particular object of the trust. In 

this matter, the Court has ample power to give directions towards appli- 
tion of the trust income, even though the trustee may not himself be 
competent similarly to apply it/") 

2538. The power of the Court to authorize the alienation for value 

of all or any portion of the trust property, must 
Clause (f). be exercised with due advertence to the existing 

necessity for such alienation. 


2539. Further Relief.—It has already been stated that the further 
Clause (hi other relief must be ejusdem generis and subsi- 

au,e *’ liary or ancillary to those possible under the 

preceding clauses/") 


(tj) Gholam v. Mollah , 28 C. L. J. 4, 
47 I. C. in; Ilansraj v. Anant, 20 Bom. 
L R. 954, 48 I. C. 514; Avatannessa v. 
Kulper, 41 C. 749. 

(14) Mohamad v. Ahmadhliai, 25 B. 
327 . 

(15) Nathu v. Kishori, 28 I. C. (A.) 
886 . 

(16) Jai Narain v. Baitkeylal, 41 I. C. 
(A.) 89 

(17) Choialal v. Manahar, 12 B. 247, 
O. A. 24 B. 50 ( 54 ) P. C. 


(18) Mayor of Lyons v A-(!, 1 (’. 
303 P. C.; Muthukritlwa \ Ramachandra, 
47 I. C. (M.) 611. 

(19) Frayatj \. l int mala. 28 M 319 
(325) ; Ram ado v \ llanunumtha, 36 M 
364- 

(20) Ramanatham v. Muntgappa, 13 
M. L. J. 341; Sadufhadyaya \. Ravattcs- 
tear, 43 I. C. 772. 

(21) Muthukrishna v Ramachandra, 47 
I. C. (M.) 611. 

(22) Dhararn Das v. Dharam Das, 40 
I. C. (A.) 182. 
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2540. Charitable Endowments.—By the common law, the Supreme 
Courts of Judicature were entitled to control public charities. S. 41 of 
the East India Company Act, 1813 ,*~ 3 * conferred powers on the Advo¬ 
cate-General similar to those of the Attorney-General in England. 
Similarly, Ss. 8-11 of the Official Trustees Act* 44 * enables any person 
to appoint the Official Trustee, with his consent, to be the trustee of 
any property for a charitable purpose or otherwise, whereupon the 
property so granted shall vest in him. The Official Trustee shall be 
paid such remuneration as he may, by the deed of settlement, l>e de¬ 
clared to be entitled to receive.* 43 * The Official Trustee may be 
appointed in place of the other trustees refusing to act, as provided in 
S. 10, in which case he is entitled to receive the remuneration as fixed 
by S. 11 . The jurisdiction of the Official Trustees is limited to the 
three presidencies. While these two Acts made some provision for the 
administration of charities within the jurisdiction of the High Courts, 
similar charities in the mofussil remained unprovided for. These are 
now dealt with by the Charitable Endowments Act, 1890 ,*'* which 
enables the author of the trust, or the trustees, if already appointed,*** 
to apply to the Local Government, which may settle a scheme for the 
administration <>f any property* 3 * and vest the property in a trustee 
called the Treasurer of Charitable Endowments,* 4 5 * on such terms as to 
the application of the property, or the income thereof, as may be agreed 
on between the Local Government and the person or persons making 
the application and the property, shall thereupon so vest accordingly.* 3 * 
The scheme so settled may, in a similar manner, be modified or substi¬ 
tuted. The Local Government is, in the exercise of its powers under 
the Act, now no longer subject to the control of the Governor-General 
in Council.* 6 * 

As previously stated, the Charitable and Religious Trusts Act* 7 * 
also enables a person interested in a public charitable trust to obtain 
information, and the trustee to obtain opinion, advice and direction of 
the Court (§ 2509 ). 


(23) S 3 Geo. ITT, C. 155. 

(24) XVII of 1864. 

(25) lb, S. 9. 

(1) VI of 1890. 

(2) lb., S. 6. 

(3) lb., Ss. 4, 5. 


(4) VI of J.890, S. 3. 

(5) lb.. S. ii. 

(6) VI of 1*90, S 16, repealed by the 
Devolution Act (XXXVIII of 1920), 
Sch. I. 

(7) Act XIV of 1920. 



CHAPTER XXTI 


Law of Survivorship. 

2541. Topical Introduction.—'['lie Milakshara view .*f propettv is 
generally the negation of indi\Mlual rights in property. The unit of 
ownership is the family. Tt is the antithesis of modern law where the 
unit of ownership is the individual. \ll rights which the individual 
possesses in a family aie hy way of exception- to the g» ncral rule that 
he has no separate rights. This being the piimary conception of co- 
parccnership, it will he seen that, strictly sneaking, there can he no law 
of succession or inheritance. I.irths into the tamilv increase its 
numbers; deaths diminish them. Subject to this ebb "and Ilow, the 
family continues. The only check upon its continuance is partition. 
The law of survivorship is thus the law of increase rather than the law 
of succession; for since death removes no one with any individual 
rights there is no occasion for succession, properly so called. This is 
the orthodox Mitakshara view. It has been to a certain extent, 
improved upon by the Dayabhag. Hut in either case, the law <>t suc¬ 
cession is so largely dependent upon the law of partition that the one 
cannot he understood without the other; and after the latter is mas¬ 
tered, there is little or nothing to understand in the other. 

2542. The case of non-coparcenary property is different. For, since 
it is capable of individual ownership, it is necessarily subject to the law 
of succession. In other words, devolution by survivorship is applicable, 
not to all joint property, but only to that which constituted the un¬ 
obstructed heritage of the deceased. As already said, this property com¬ 
prises only that in which a coparcenary right is acquired by birth, or which 
is inhei'ited from the father or other paternal male ancestor, not exceeding 
three degrees higher than himself, or from the maternal grandfather/' 
including its accretions. Other property which though joint, if it com¬ 
prised the obstructed heritage, being inherited from female ancestors or 
from maternal males or from separate paternal collateral relations, or is 
jointly acquired or treated as joint, would be subject to the ordinary 
law of inheritance and not survivorship. I’>ut a person’s self-acquired 
property descends to his male issue, if joint, hy survivorship and not by 
inheritance.^) This is in accordance with the rule that a man and his 
male issue are one. It will thus be seen that survivorship is both a rule 
of property, as it is a rule of succession and in considering whether it 
applies, regard must lie had not only to the nature of the property, but 
also to the relationship of those who claim by survivorship to the deceased. 

2543. In this Chapter, the rules which govern quasi-succession to 
co-parcenary property are alone set out. The next Chapter will deal 
with the Law of Inheritance. 


(/) Chelikani (Raja) v. Chdikani (2) Obiter in Nana v. Ramchandra, 
(Raja), 2 5 M. 678 P. C. 32 Af. 3771 Vairaran v. Sriniras Chariar 

44 AT. 499 F. B. 
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268. Nothing in this chapter applies to members of a 
Saving of Daya- Dayabhag family who take by inheritance, 

bhag succession. ancl not by survivorship. 

[Note.—See Topical Introductions to Chapters XII, XXIII and XXV, 
f*ost. As explained in §§ 2569-2583. devolution by survivorship is in¬ 
applicable to members of a Dayabhag family, who, as stated in this sec¬ 
tion, take by succession or inheritance, but not by survivorship.] 

269. (1) When a person dies possessed of co-parcenary 

property, his interest therein passes to the 
.h£ ight ° f 5urvivor - other co-parceners then living, by right of 
survivorship, who take it in their own right 
and not in trust for the heirs of the deceased. 


(2) Provided that where he has left sons or grandsons 
in the male line his interest survives to them to the exclu¬ 
sion of his other co-parceners. 

(3) Where such property passes to the surviving co-par 
ceners, they take per stirpes and not per capita. 

Synopsis. 


(1) Rule Applicable to C'par¬ 

cenary Property (2544- 
2546). 

(2) Succession hy Survivorship 

(2547-2548). 

(3) Impartible Estate (254°). 

(4) Coparcenary of Dancing 

Girls (2550). 


(5) Right of Representation 

(2551). 

(6) Acquisition Per Stirpes 

(2552). 

(7) Survivorship IVhen Defeat¬ 

ed (2553). 

(8) Dayabhag Family Different 

(2554). 


2544. Analogous Law.—From what has been said before, it is 
clear that co-parcenary property held by the joint family is in the 
nature of propeity held by a coparcenary with perpetual existence, the 
members whereof vary, but the death of a member has no greater effect 
beyond causing a lapse of his share. As the Privy Council said: 
“ According to the principles of Hindu Law, there is co-parcenership 
between the different members of a united family, and survivorship 
follows upon it; there is community of interest and unity of possession 
between all the members of the family, and upon the death of any one 
of them, the others may well take by survivorship that in which they 
had, during the deceased's lifetime, a common interest and a common 
possession. But the law of partition shows that, as to the separately- 
acquired property of one member of a united family, the other mem¬ 
bers of that family have neither community of interest nor unity of 
possession. The foundation, therefore, of a right to take such property 
fails.”<*> 


(2) Katama Nachiar v. Raja of Sivagunga, 9 M. I. A. 539 (611) ; Sliyam Lai v. 
Syaj Narayan (1917) Pat. 121, 39 I. C. 36. 
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2545. So, Sir Harnes Peacock said in anotlu r ease: “ According 
to the Mitakshara law, if a member «>f a joint undivided family die 0 , 
without a son, and leaving a brother, his widow does not take his*share 
by descent. If he leaves a son, the son takes by descent; but if he leaves 
only a widow, the survivors take In survivorship, and they hold the 
property, which they take by survivorship, legally utd equitably for 
themselves, and not in trust for the heirs ot the deceased. ’ The 
deceased’s heirs have no interest, cither legally or equitably, in the 
share which passes by sui\ivorship to the surviving co-sharers. That 
the estate survives, and does not pass to the wnlov by inheritance, has 
been held by the Privy Council to be the law. They*held that, in the 
absence of a son, the share of a deceased member "of a joint family, 
under the Mitakshara law, does not go to the widow or to the person 
who would be next heir of the deceased, if the widow were not in exist 
ence.”<P “ While the joint property endures, there is, strictly speaking, 
no question as to succession to the property. The joint family is a cor¬ 
poration in the sense of having a continuous existence, notwithstanding 
the death of individual members, and it is now settled that, under the 
Mitakshara law’, no individual member of the family has any specific 
interest in the property, or the power of creating any for himself inde¬ 
pendently of the other members: he has only a right to insist upon a 
partition being effected if ai all. I>ut by the nature of the case, the 
joint family must commence, and also must end, when it does end, in 
an individual who holds the property in a separate condition. This indi¬ 
vidual dies without becoming the root of a joint family, and the Mitak¬ 
shara law gives an interim enjoyment of the property to his female re¬ 
presentatives, when there are any, ami then transfers it to a collateral 
heir as ll.e origin of ; new joint family. Thus the Mitakshara law 
docs nothing to keep property in the condition of being the separate 
property of an individual throughout a series of takers, and, indeed, is 
hostile to such a state of things. If, however, in any given case, pro¬ 
perty is so situated that it does pass from one taker to another taker 
just in the same condition as if it were the separate or self-acquired 
property of each of them personally, independently of the family ele¬ 
ment, then this result, I conceive, can only be brought about, if at all, 
by the operation of some established custom or authority controlling the 
general Mitakshara law.”*-** This view has been echoed in several 
cases/ 3 4 5 * in which it is now settled that “ wdiilc the joint family endures, 
there is, strictly speaking, no question as to succession to the property.” 

2546. Those who are born into the family and those who go out 
of it, do not affect the joint property beyond varying the shares <>t' the 
rest. Consequently, when a co-parcener dies, his interest survives and 
passes to his other co-parceners who “ hold the property, which they 
take by survivorship legally and equitably for themselves and not in 


(3) Sadabart v. Foolbash, 14 W. R. 340 
F. B. 

(4) Ram Narain v. Pertum Singh, 20 
W. R. 189. 

( 5 ) Appovier v. Rama Subbaiyan, 11 
M. I. A. 75; Phoolbas v. Jogeshar, 1 C. 


22ft P. (\; Rhimul Dost v. Choonee Loll, 
2 C. 379: Raj Narain \ Heeralal. 5 t\ 
142; Debt Pershad \. Thakur Dial, 1 A. 
105; Sudarsamw v Narasimhulu, 25 M, 

149. 


H. C.- 79 . 
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trust for the heirs of the deceased”* 6 ) Of course, the estate acquired 
by survivorship is subject to defeasance on the coming into existence, 
by adoption or otherwise. of a new co-parcener.*?) 

2547. Succession by Survivorship.—Succession by survivorship is 
said to be limited lo two descriptions of property, namely: (i) what is 
taken as un-obstructed heritage (§§ 1202-1205) and property acquired by 
means of it, ana ( ii) v.hal forms the joint property of re-united co¬ 
parceners;* 8 ) but there is authority for the view that it applies equally 
to all joint family property, and not merely to that which is ancestral joint 
property. Tn other words, it applies equally to all property described in 
Section 109, and not merely to those described in the first two clauses 
of its first sub-section,*'’) that is to say, as much to ancestral property 
and acquisitions made with its aid as to property acquired with joint 
funds or by the joint labours of the members of the family or to that 
thrown into the common stock: in one word, to all co-parcenary pro¬ 
perty as distinct from property which is joint but is not held in co- 
parcenership. As a rule, survivorship does not extend to property 
known as obstructed heritage,which, as before stated, comprises joint 
property jointly inherited from a collateral or from or through a female, 
except in the one case where property is inherited from the maternal 
grandfather, which, though obstructed, is nevertheless treated as ances¬ 
tral, so as to follow the rule of survivorship.* 10 ) But there is a radical 
difference between survivorship and inheritance, since survivorship is an 
incident of co-parccnaiy right and arises on birth, while a right of in¬ 
heritance is only acquired on death.*") One is the incident of a vested 
right, the other is a mere contingency. A right by survivorship must 
necessarily vary with the number of co-parceners at any time, and with 
every increase by birth or adoption, the quantum of undivided interest 
of each of the co-parceners i-. correspondingly reduced. If on the other 
hand, any of them dies, his share passes to the rest, whose interest is 
correspondingly increased As explained before, co-parcenership is a 
joint right which the co parcener cannot devise or alien except in the 
limited circumstances permitted by law. 

The right of survivorship has, therefore, nothing in common with 
the law of inheritance. \s, however, it is a right affected by death, all 
it needs is a passing reference to its leading principles, by way of com¬ 
parison with the doctrine of inheritance. 

2548. The acquisition of a right by survivorship, on the death of 
co-parcener, depends upon the community of interest and unity of pos¬ 
session between all the members of a united family having common 
property. On the death of any one of them, the others take, by sur¬ 
vivorship, that in which they had, during the deceased’s lifetime, a 
common interest and common possession. But as the law of partition 
shows, as to the separately acquired and separate property of one mcm- 


( 6 ) Sadabart \ Foolbash, 14 VV. R 

340 F. 13. 

(7) Madam v. Purshothama, ,58 M 
nos C 1 t 18). 

(8) Jesoda v. Shea Pershad. 17 C 33. 

(9) Gopalsami v. /Irunachellam, 27 \f. 


32: Karsoiidas v Gangabai, 32 Ii. 479 

(102, 403). 

tio) Venkayamma v. Vcnkataram- 
tnanna, 25 M 678 P. C.; contra in Man- 
sinoh v Naiclakhivati, 2 Pat. 607. 

( 11 ) Ghosal v. Ghosal, 31 B. 25 . 
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bcr of a united family, the other members of that family have neither 
community of interest nor unity of possession. The foundation, there¬ 
fore, of a right to take such property by sin vivorship fails/ 1 -') Strictly 
speaking, a co-parcenary right must, on the death of a co-parcener, pass to 
all the surviving co-parccncr«. And though this is the theory, practice 
and usage have sanctioned deviations, the nature and extent of which 
varies, with the result that, in certain cases, as for example in the case 
of co-parccnership under the Dayabhag law, the members hold their 
property in quasi-severalty, so that, on the death ol a Co- parcener, his 
interest devolves on his own heirs. This is a case of real inheritance. 
Hut between it and strict co-parcenemhip there are various grades. For 
instancc, the share of a co-parcener, on his demise, does not pass equally 
to all his other co-parceners, but only to his own sons, grandsons and 
great-grandsons, to the exclusion of his brothers In this respect, rules 
of survivorship and inheritance agree Rut the analogy ceases there. 
Tn the case of other relations, if the property was joint, the persons 
taking by survivorship would be different to those who take by inheri¬ 
tance, since survivorship is founded on the theory of joint ownership, 
while inheritance is founded on that of exclusive ownership. Hence, in 
a separated family holding joint family property, brothers would succeed 
to the property of deceased brother, excluding a nephew who is not 
entitled to inherit with a brother of the deceased brother/ 13 ' 

2549. A s co-parccnership is only possible within the circle ot one’s 
family, the question of co-parcencrship is one of family law. A person 
cannot create co-pauenarv rights by contract ( S. 117). It must arise 
by law. Women cannot be co-parceners/") Hence, on the death of 
the owner, his co-parcenary rights may pass to one set of persons 
and his separate property to another. Where, for instance, the owner 
has left a brother and wife, his co-parcenary interest will survive to his 
brother, while his separate property will devolve on his wife/ 1 *) 

Again, if the property be impartible, it devolves not on the co-par¬ 
cener nearest in blood but on the nearest co -parcener tn the senior 
line/ l6) The succession to an impartible estate follows the rule of 
survivorship according to the personal law' of the owners/ 1 ') This has 
already heen explained (F. 19«S). 

2559. Tht re may be co-parcenary of dancing girls, but in this case 
it cannot be held that their daughters acquire by birth an interest in 
the ancestral property. Where, however, the parties were dancing 
girls, and the mother, daughter and grand-daughter all lived together, 
put their earnings together, and acted in all respects as members of a 
joint family, they were held to constitute a joint family, with rights 
of survivorship/ 1 ®) 


(12) Kataina Nachiar v. Raja of Slnv - 
gunya, 9 M. 1 . A 539. 

(13) Ralla Ram v. Malaga Rom . (1911) 
P. W. K. 123, J2 I. C . 30A 

(14) Ananda v. Nowuit, 9 315. 

(15) Varadapcrumal v Ardaneri, 1 M 
H. C. R. 412 . 


(16) Ravcneshwar x Chandi 1'iasad, 38 
C . 721. 

(17) Cur l'cr\had \. Jlltori , 38 (_ 182; 

contra in Naihiappa \ Sivasubramania, 29 
M. 453. 

(18) Kokilambal v. Cundarammal, 86 I, 

C. f>33, OS*5) 90-?- 
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2551. This is the general rule but it is subject to one exception 
stated in Clause (2) and supported by the follow- 
Clause (2). , , . 

v ' ing text:— 

Mitakshara.—' Although grandsons have l>y hirth a right in the grandfather’s 
estate, equally with sons, still the distribution of the grandfather’s property must be 
adjusted through their father, and not with reference to themselves The meaning 
here expressed is ibis if undivided brothers die leaving male issue, and the number 
of sons be unequal, one having two sons, another three, and a third four, the two 
receive a single share m right of tluir falher, the other three take one share appertain¬ 
ing to their father, and the remaining four similarly obtain one share due to their 
father. So, if some of the sons he living, ami some have died leaving male issue, 
the same method should he ohseived* the surviving sons take their own allotments 
and the sons ot their deceased brothers receive the shares of their own fathers 
respectively Such is the adjustment prescribed hy the tc\(.”( ,<J ) 

This is the right of representation of a person by his sons, grandsons 
and the great-grandsons, or as it is explained, the father together with his 
son, grandson and great-grandson forms a single individual, and on the 
death of the formei, ihe latter take his share to the exclusion of his un 
divided brothers. The rule, then, that the interest of a co-parcener, on his 
death, pa c ses to the olhei co-parceners, is subject to the exception that, 
where lie has left male issue, it posses to them and not to the general 
body ot smvivorsA 1 "'' The vase is the same where the widow of a deceased 
co-parcener hakes a win in adoption. 


2552. Acquisition Per Stirpes.—For the same reason, the rights 
Clause O') '•o-patceners are enlarged per stirpes and not 

au,e per lapita. since the rule of representation is equal¬ 

ly applicable to all on parceners. As observed by the Full Bench: “ The 
consequence <>f the doctrine that a right in the paternal ancestral estate 
is acquired by birth, ts that there is, in fact, no devolution of the pro¬ 
perty from (me owner to another, but that, as each son conics into being, 
lie forthwith ao-ems a right which would, on partition, reduce the 
shares of the other sons, and which should not survive partition and 
have issue, his son or grandson would take by substitution, and which, 
if he dies issueless before that period, will simply lapse. There being 
no devolution of the proport}, the laws of descent are inapplicable. An 
ascertainment of the rights of the several members of the family is 
effected b\ p.ntition, and consequently, the rules regulating partition 
in every Hindu work on inheritance, take the place regulating the des¬ 
cent of property from an owner leaving issue. Unless there is a plain 
direction m the contrary, inlos of partition, from their very nature, 
operate at the time when the partition is made. Seeing that a son in 
the undivided family is a co-owner, having acquired his right by birth, 
there is no more reason tor fixing the date of the death of the father 
as the period at which shares should be ascertained than in fixing the 
dale of a son's death as that period; and if shares are not ascertained 
until the period of distribution, if until the time no one can declare he 
has any share in the common property, it accounts for the circumstance 
that in none of the treatises on Hindu Law which have been brought 


(-20) Debt Pershad v. Thakur Dial, i A. 
105 (ii 5 ) F. B. 


(19) Mil., t-V-J; I laya Krani Sangrah, 
1-1-3. 



S. 269.] 


LAW OF SURVIVORS! 111’ 


1253 


to our notice, is there any rule as to what is to 1 h- done with the interest 
(it can hardly be called a share) in the common property which has been 
acquired by a member of the familv who ! .s not survived the period of 
distribution. On the other hand, there are express rules declaring that 
the partition is to be an equal pamlio subject to the qualification 
that those who take by lepresentatioii. take on la the share winch he, 
whom they represent, would have taken, had lie sunned partition/-*') ’ 

The variation of an estate by operation of the ! i\\ of sqrvivoiship 
merely varies its quantum : it does not varv Us nuioents. When, there¬ 
fore, a joint family constituted one tenant, the death of one of its mem¬ 
bers has not the effect of determining the tcnaiuv whnli the survivor." 
are entitled to continue/*"* So, the change of a riqlwiut village into a 
bhagdari village was held to be merely a change for administrative con¬ 
venience, involving no alteration in the law of succession/-' 1 ) 

2553. Survivorship when Defeated.—From what has been stated 
before it is clear that the right of survivorship will lie defeated in the 
following cases, namely :— 

(1) Where a coparcener is disqualified as. provided < Section 11R 

(2) Where a coparcener has lost lus interest as n.-ovided in Section 

119. 

(3) Where a copanenar> interest has ceased as piovided in 

Section 12*'. 

(4) Where a coparcener has, as provided m Sc turn 122 (4), 

alienated his share. 

( 5 ) Where the share of a coparcener is attached during his life¬ 

time in execution of a deciee against him, as provided in 
Section 123 (iv). 

(6) Hut, if in the last case ilie deceased coparcener he the 

father/-*-)) then, not onlv his interest but the entire copar¬ 
cenary interest inclusive ot that of his sous is liable to 
attachment even after his death, in execution of a decree 
against him lor a debt of bis own not illegal or immoral as 
provided in Section 149 (3). 

(7) Wheie on the insolvency of a coparcener being the lather or 

a coparcener mentioned m Section 122 (-1) his interest has 
vested in the official Assignee or the* receiver as the case 
may be/- £ ) 


(21) Debt Prasad v. Thakitr Dial, i A 
105 (n3) K. B. 

(22) Mahabir v. Bhagieantt, 38 A 325. 

(23) Lain Dayal v. Lain Go pal, 12 Horn. 
L- R- 573 , 7 I- C. 659. 

(24) Used in the sense denned in S 
107. 


(25) S 5 -’ (;0 I'res Towns 

liisuKeiic> Act (MI oi 1909) Ss. 2 (1) 
(d) 20, 21 (2) l'ruv Insolvenoj Act (v 
of ujjo) as to f.tlhei see. Sat S'amt 11 v 
Urban Lai. o b 84 P. ( .; other copar- 
ccncrs sec S 122/4). For L'. I*, set, 
.Ilianf Small v Kalka Singh, 50 U J. 
«>5; 48 I. U. 526. 
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In case (2) if the attachment was made before judgment followed 
up by a dec'ec in the coparcener’s life-time it is a question whether on 
the subsequent death of the judgment-debtor his interest would pass to 
the survivors. A> couling to the Bombay and Patna Courts it does/ 1 2 * * '* 
but according to the Madras Court it docs not, the reason given being that 
an attachment before judgment serves the purpose of an attachment in 
execution of the decree, sinri no fresh attachment is then necessary/ * 
It is submitted that the latter \iew' is sound since all that the law requires, 
is that ihe share should have been attached, which gives the decree-holder 
a right to prosecute his remedy against the properly attached. 

2554. Dayabhag Family Different.—This is, however, the view of 
c - . the orthodox school, the survival of an ancient 

ause t ). institution in which individual, as distinguished from 

the corporate, rights aic totally ignored. The Uavahhag admits the rights 
of the widow, the daughter, the mother and the paternal grandmother 
“ under express texts.”*-’ 5 And as will be seen in the sequel, ald ougb 
the Dayabhag places in the foiefront the doctrine of spiritual efficacy, 
it does not subscribe to the orthodox rules of survivorship, but rather 
treats the co-parcener in a joint family as holding his interest in quasi- 
severalty which, on his death, passes to his heirs by descent and not by 
survivorship. “ In most cases, propinquity, spiritual efficacy and natural 
love and affection run in the same line and no difficulty arises, but when¬ 
ever they run in different lines, Jimut Vahan was compelled to ignore 
spiritual cffiiacy a-i.l had l(.course to other principles or express texts.”*' 5 
'Phis is a subject for examination under another head.* 55 For the present 
all that need be stated is that the Dayabhag does not recognize succession 
by survivorship, which is a doctiine peculiar to the Mitakshara. 

270 . Members of a joint family inheriting the ancestral 
Survivorship or sc lf _ac *l u i re d property of their ances- 

amongst°heirs. tor, whether the heritage he obstructed or 

un-obstructed, take the estate subject to the 
rule of survivorship. 

Illustrations. 

(a) Two joint brothers A and li inherit an estate from their maternal grand¬ 
father A dies, leaving him <-ur\i\iiig his widow C. II would take A\ share, to 
Uk exclusion of C\ 

(b) Two joint step-brothers A and B were the sons of two sisters, to whose 
father they inherited. A dies, leaving him surviving his widow C. A'\ s share descends 
to C, to the exclusion of H. 


(1) Subrao v Mahadcvi, 38 B. 105; 
1 .ax man v. Viuayak, 40 B. 329 ; Sundar- 
lal v Raqhunandan, 3 Pat. 2=50 (256) 
(case obiter as Court found lhat there 
was no attachment; still relied on O. 34 
r. 10 C P C.) 

(2) O. 38, r. 1 Civil Procedure Code; 

liaiher Krishna v. Lakshmona, 4 M. 302 

(307) ; Muthusami v. Chunnammal, 26 

M. L. J. 517: 24 I. C. (M) 320; Thadi 
Ramamurlhi v. Moola Kamiah, 24 I. C. 


(M) 667; Sankaralinga v. Official Re¬ 
ceiver, 40 \f L. J. fiifi; 1)2 I. C 504, 
(1924) M. 72 Cf. Raj Chunder v. Isser 
Chunder, (1865) Ilourkc (O. C.) 139; 
followed in Gantt Singh v. Jangi Lai, 2ft 
<-'• S 3 1 ( 535 ). 

(3) Dayabhag, XT-VT-ir. 

(4) Akshoy v. Haridas, 35 C. 721 
(726). 

(5) Sec Chapter on “ Dayabhag 
Inheritance,” post. 
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Synopsis. 

Survivorship amomjst Heirs ('2555-2556) 

2555. Analogous Law.—This section is supported In the under 
noted cases/'' It is a necessarv corolla■ * from the ude that so long as 
the family is joint, all acquisitions arc p.esumcd to Ik made for the Imjiic- 
ht of the joint family, and are, (lien-fore nece-. ...ril\ subject to survivor¬ 
ship. It has been so held in a case m which two brothers had inherited 
the property of their maternal giandfather. and the ,|iu-tion arising whether 
they took jointly, with the benefit of sun worship. their Lordships so 
held, and quoted with approval the follow ing dictum from Kalama A atchiar's 
easels) : “According to the principles of lli.v’u I .aw, th-re is coparcener- 
ship between the different members of a united family, survivorship follow¬ 
ing upon it. There is community of interest .u-d unite’of possession between 
all the members of the family, and upon the death oi any one of them, the 
others may well take by survivorship that in which they had, during the 
deceased’s lifetime a common interest and a common possession.’’6' b 
is, of course, possible to urge that the common interest and a common 
possession need not go beyond the coparcenary property, and that since 
survivorship is by no means the rule of inhciitance, it is scarcely right 
to apply it to the heirs, simply becau c e they happen to be coparceners. 
Hut such is now the law as laid down by the Privy Council. 

2556. The principle of this section is that members of a joint family 
inheriting property from a common ancestor acquire it subject to the 
ordinary incidents of such property, one of which is survivorship. In 
such case, it is immaterial that the members have sons of their own/ 5 ' 
Hut where the sons of different mothers inherit to their common maternal 
grandfather the same rule is inapplicable, the reason being that “ they 
belong ;o diderent families and there could be no joint property yvitli the 
right of survivorship between them.”*''' It lias been held that joint sons 
succeeding to the Stridhan of their mother or to her brother take severally 
without benefit of survivorship/ 7 * Hut it is peimissible to doubt whether 
this view is not really in conflict with that of the Privy Council set out 
in the section. 


271 . ( 1 ) Where the deceased was at his death the sole 

When coparcenary coparcener, his estate devolves upon his heirs 
■ ■ in the same manner as if it were his separate 

property: 


(2) V enkayyamnut v. Venkata, 25 AI. 
678 P. C, reversing O. A. Venkata y. 
Appu, 20 M. 207, overruling contra in 
Gopalasami v. Chinnasami, 7 M. 458; 
Saminadha v. Thangathanni, 19 M. 70: 
Jasoda v. Shco Pershad, 17 C. 33 , follow 
ing Chote Lai v Chumioolal, 4 C. 744 P- 
C.; Mattu v. Dorasinga, 3 M. 290 P. C ; 
Vyathinatha v. Yeggia, 27 M. 382 (.185). 


(3) Kalamt1 NaUhiar \. Raja of Siva- 
ganga, 9 M 1 A 539 ((>»•) 

(4) Venkatuyyamnu v Venkata, 25 M. 
678 ((Pit) P C. 

(5) Karuppai \ Sankar, 27 M. 300 
(312. 313) Y H. 

(0) Vythinatha \ Yeqgta, 27 Ab 382 
(385). 

(7) Karuppai v. Sankar. 27 M. 300 
K B.; Parsan v Sornli, 36 B. 424. 
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( 2 ) Provided that where widows or daughters (except in 
the Maharashtra) inherit to the deceased they acquire as 
between themselves the right of survivorship. 

Synopsis. 

(1) When Coparcenary Property (2) When Property Devolves on 
Devolves on Heirs (2557). Widows (2558). 

2557. Analogous Law.—The right of survivorship postulates the 

existence of co-parceners. If. therefore, the deceased was the sole sur¬ 
viving co-parcener, he can give or bequeath his property like any other owner, 
whether the property be ancestral or self-acquired. * 6) A divided co-par¬ 
cener possesses the same right. * 7) 8 * 10 “ By the nature of the case the 

joint family must commence and also must end, when it does end, 
in an individual, who holds the propeily in a separate condition. If this 
individual dies without becoming the root of a joint family, the Mitakshara 
law gives an interim enjoyment of the property to his female representa¬ 
tives, when there are any. and then transfers it to a collateral heir as the 
origin of a new joint family."** 0 

2558. fn the absence of any coparceners, the property of the deceased 

Clause (21 devolves on his widow, or widows, in the latter 

au * e case with the right of survivorship inter se, with 

the result that the succession does not open till the last of them is dead.*' 0 
O 11 demise of the last widow, the daughters inherit, with the similar right 
of survivorship,* ,<0 unless they are excluded by custom,* 1 D it being im¬ 
material that they have children of their own.* ,j) Hut daughters in Hombay 
inherit severally and possess no right of survivorship inter sc S's'* 

The conditions as to chastity and other disabilities in each case will 
be considered in the sequel. 

Another case of survivorship inter se is possible where the father 
bequeaths his estate to his undivided sons jointly. The question in this 
case is one of intention.* 1 d 


(6) Kcnkatanarayana v Subbam mat, 
39 M. 107 (112) P C 

(7) Venkiah \. Guraiiah, 51 .\r L. J. 
Mq; 96 1 C 290 (1926) Af. 757 

(8) Ram Narain v. Per turn Singh, 20 
W. K. 189 (192); Nallatambi v. Mukunda, 
3 M H ('. It. 155, Satmnadha \ Thanga- 
thain, ly M. 70 (7 2). 

(y) Sniriti thanririka, XT-T-47; Tara~ 
(•hand v Rich Ram, .1 M. H C R, 51; 
Bhugwandccn \ Myna Race, 11 M. I. A 
487 Nilamani \ Radhamani, 1 Al. 2yo P. 
C .; Rumea v. Hhagee, 1 B H. C. R. 66; 
Balakidas v. Kesha vial, 6 B. 85; contra in 
Dayahhag, XI-T, §§ 15, 47, is no longer 
law. 

(10) Mil., II-2; Dayahhag, XI-TT, 
§§ r-30; Katama Nathiar v. Dorasinga, 6 
M. H. C R. 5 io P. Aumrito Lall v. 
Rajoncc Kant, 15 Ji. L. K. 10 P. C. 


(11) Chiniaman v. Ml Nozclttkho, 24 
W. R. 255 P. C. 

(1 2) Aumrito Lall v. Rajoncc Kant, 15 
II 1. K. 10 P (‘ ; Randan v. Bcharcc, 
1 N. W. P. H. C. R. 200; Dai]noth v. 
Mahabir, 1 A. 608: Sant Kumar v. Deo- 
saran, 8 A 365: Sib Chundcr v. 7 rcc- 
poorah, Fulton 98; Jamiyatram v. Jamna, 
■2 B. H C. R. ij; Lakshmcc v. Ganpat, 5 
B. H. f. R. (O. C) 139, t ALacN. 24. 2 
AlacN. 44, 57. 

(13) Bulakidas v. Kcshavlal, 6 B. 85; 
Ihndabai v Anacharya, 15 B. 206; 
Gulappa v I'ayazvo, 31 13 . 451; Vtthappa 
v. Savithri, 34 B. 510; Tukaram v. Bapu, 
27 Bom. L. R. 670, 89 1 . C. 196, (1925) 
B. 424. 

(14) Yethirajulu v. Mukunto, 28 Af. 
3*i3- 
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272 . ( 1 ) Where, on a partition of joint property, sonic 

property remains undivided, such property, 
Devolution of un- including' all its ac- returns, will, as regards 
divided property. devolution, continue to be subject to survi¬ 
vorship. 

(2) In such cases it is immaterial whether the property 
was designedly or accidental left undivided, or the person 
in whose possession it remained, and whether the surviving 
member was or was not a party to the partition. 

lllutlrah-jsit 

(a) At a general partition between two brothers A aril li, A received M 
and li, lot D ; white lot li remained undivided A died leaving him Miiviving his 
widow I'\ F will inherit C, while H will take li b> survivorship (<j) 

( b ) Two brothers, A and fl, partitioned all their joint projieity except an item 
C, which failed to he partitioned and which remained in the exclusive possession of A 
On A's death, it will devolve on li. (u) 

Synopsis, 

(1) Devolution of Undivided (3) Property Escaping Partition 

Properl\ (2559-2560). through Oversight (2564- 

(2) Principle (2561-2563). 2565). 

2559. Analogous Law.—This section is supported by the under¬ 
noted cases /'® 5 Survivorship is the necessary incident of joint pro¬ 
perty, and, therefore, that incident remains attached to .my property 
that remains designedly or accidentally joint. \s Turner, L. J., 
observed: “Where a residue is left undivided upon partition, viiat is 
divided goes as separate property, what is undivided follows the family 
property; that which remains as it was, devolves in the old line; that 
w'hich is changed and becomes separate, devolves in the new line. Jn 
other words, the law of succession follows the nature of the property 
and of the interests in it.“60 

2569. In his “Principles of Hindu Law," Sir William Macnaughten 
said: “ If, at a general partition, any part of the property is left joint, the 
widow of a deceased brother will not participate, notwithstanding the 
separation, but such undivided residue will go exclusively to the 
brother.”* 1 * 5 Quoting this passage with approval, their Lordships said: 
“ That authority was in fact one of those upon which this Board, in the 
Shivagunya roye,*' 85 decided the converse of the proposition, viz., that 


(tj) Chintamun v. NuzAukJio. i l’ Shivagunya, g M. I A 539 ((wo). 

153 (161) P. C. (17) I, 1*. 53: (4»h 1-<1 ), i>. 44- . 

(14) Konammal v. Annadana, 51 M. (iR) Katama Nanttar v. Raja of 

189 (204, 205) P. C. Shivagunya, 0 M T A 539, explained in 

(15) Katama Natchiar v. Raja of Stirnani t Raja) \ Surnain (Raia). 13 M. 
Shivagunya, 9 M. I. A. 539 (610) ; Chinta - T. A. 113 (140) ; ) anninula v 1 anumula, 
niun v. Nowlukho, i C. 153 (161) P. C. 1 b. 333 (336) ; Chintamun \. Nirwhikho, 1 

(16) Katama Natchiar v. Raja of C 153 (ihi) P C. 
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though ;i family might he undivided, the separate property of any member 
would nevertheless go according to the law of succession to separate estate. 
It in fact goes to support the proposition that, whether the general status 
of the family he joint or divided, property which is joint will follow one, 
and property which is separate will follow another, course of succession.” 

2561. Principle.—Ordinarily, all joint property is liable to parti¬ 

tion, and “ it is the right to partition which determines the right to take 
by survivorship As such, all property, whether ancestral or jointly 

inherited, would be subject to survivorship Consequently, the estate 
inherited by two or more widows Irom their husband,CO or by two or more 
daughters from their father/") has 1 ecu held to he subject to that right. 
In this view, survivorship is not limited only to unobstructed heritage, that 
is, to property to which the right accrues by birth.< J j> The correctness of 
these twm decisions has been questioned by a text writer who would limit 
the right of suivivorship only to joint ancestral property ;<- 4 ) but, as 
already seen the cases do not recogni/e that distinction (§ 254b). 
And in enunciating the rule here set out, neither Sir Francis Macnaughten 
nor the I’rivy Council, who followed him, limit its operation to that class 
of joint property. 

2562. The reason of the rule would appear to lie this. Since survi¬ 
vorship is the incident of all partible joint property, that incident enures 
till it is destroyed by partition. Consequently, where the property, though, 
partible, has not been partitioned, nor included in a partition, it remains 
joint and, as such, retains its incident of survivorship 

2563. Of course, where the character of joiutuess is otherwise des¬ 
troyed, i’</., by adverse possession, the incident of survivorship will 
disappear with the loss of its attribute of jointness. 

2564. Jt may be that the family has separated and all available pro- 

. perty belonging to it, then known, was divided, but 

* use ^ if some item failed to he partitioned, it would still 

remain subject to survivorship, tor, so far as that property was concerned, 
there was no division. The person in possession would continue to hold 
it on behalf of all his quondam coparceners. As against them, his posses¬ 
sion is not adverse. He took possession as a coparcener, and as a co¬ 
parcener, he must be presumed to hold it till he alters its character. Tf 
the properly w r as designedly excluded from partition, all it implies is that 
the partition was partial; if the exclusion was accidental, there can he no 
change in the character of its possession, which must continue as thereto¬ 
fore The fact that the person in possession was or was not a party to 
the partition, is immaterial. So is the fact of its possessor. If he was a 
coparcener, he continues to be so pro tanto; if a stranger, he continues to 


(iy) ChinlamuH v Xtwlukho. i (' 153 
(161) P. C; Konammal v. Annadumt, 51 
M 189 (204, 205) P C 

(20) Vcukayya v. Vcnkatta, 25 At 678 
(686-688) P. C, overruling contra in 
Chelikani v. ///>/>« Ran, 20 AT. 207. 

(21) Rhugtvandeen v. Myna Bai, 11 \f. 
I, A. 437. 


(22) Kattamma v Dcrusinija, 6 M. II. 
C 1 <. 310, approved in Amritolall v. 
Raioneckaut, 15 1 J. L. R 10 (24) P. C, 
23 W. U. 214. 

(23) So held in Vcukayya v. Venkatta, 
23 Al. 678 P (', overruling contra held in 
Jasoda Kocr v. Shco Prasad, 17 C. 33; 
Saminadha v. Thangathanm, 19 M. 70. 

(24) Sarkar’s H. I.., (6tli Ed.), p. 309. 
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hold it for the coparcenary, unless, of course, sonic other facts supervene, 
which alter the character of its possession and, with it, the mode of its 
devolution. 

2565. Such a case may aiisc where there is a senaration in status, 
and parties intend to divide all propnt) known and unknown. If, in 
that case, some propert) escapes partiuoii, a question may arise whether 
this property would still eominue to he < opart enarv and so, impressed 
with the incident of survivorship. The question depends upon intention, 
and unless it was intended to be held in severalty, there is no reason 
why it should cease to remain joint, niereh because evcr\ one concerned 
had overlooked it. 

273 . On the death of a co-parcener in the United Provinces, 
Certain co-p.rcen- Oudh, Bihar and the Punjab the surviving 

er.’right again.t members acquire a right to eject a purchaser, 
* 1,enee ' or other alienee for valuable consideration, of 

his interest, not being a purchase for legal necessity or benefit of 
the family or otherwise such as binds it. 

2566. Analogous Law.—It has already been seen that a 
co-parcener in Bengal, Bombay, Madras, the Central Province and Berar 
is entitled to alien his undivided share without legal necessity. (J5) His 
survivors have, therefore, no right of ejecting his purchaserfS 122 <■»>]• 
But in the United Provinces, Oudh, Bihar and the Punjab, where a co¬ 
parcener enjoys no right of alienation at all, an alienation by him of his 
co-parcenary interest is altogether void and might be set aside equally by 
him as well as by his surviving niembets. But in setting aside the transfer 
at his instance, the Courts enforce an obvious equit) by insisting upon the 
refund of the purchase-mone\ paid to hini. ll > On his death, however, the 
survivors are under no similar obligation. They take the estate in their 
own right and are not liable for the personal debts and obligations of their 
deceased co-parcencr. This is the subject of the next section (S. 274). 
It will be noticed that the present section merely deals with the right of 
a survivor to eject a purchaser or othei alienee for valuable consideration 
of his interest; but it does'not reter to a gratuitous alienee such as a donee, 
devisee or surrenderee of the co-parcener’s interest. It has already been 
seen that such transactions are void everywhere, and that they can be set 
aside even by the co-parccncr himself, and being transfers without value, 
no equity arises in favour of the transferee unless it be for compensation. 
The right to eject such alienee is, of course, possessed by the survivors, 
but against them no claim for compensation would lie/-* 

274 . The survivors as such are not liable for the debts and 
Non-liability of other personal obligations of the deceased co- 

•urvivor. for debt.. parcener, nor are they liable for the gift or 
devise of his co-parcenary interest. 


( 25 ) S. 109 ( 5 ). ( 2 ) Madho Pcrshadx. Mt'herban Singh, 

( 1 ) Mahabccr v. Ramyad, 12 B. L. R. 18 C. 157 ( 163 ) P C ; Sahu Ram Chandra 
90 , explained in Madho Parshad v. Me her- \ 1 Singh, ,19 A. 437 ( 442 ) P. C. 
ban Singh, 18 C. 157 ( 163 ) P. C, 
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Explanation 1.—The liability of the son to pay his father’s 
debts, not illegal or immoral, arises from his relationship to the 
father and not by reason of his co parcencrship. 

Explanation 2.--Nothing herein applies to the debts or other 
obligations of the deceased co-parcener binding on the joint estate 
as hi cases of debts incurred for the family necessity or for its 
benefit, or for the purposes of the family trade, or where the debt 
of the deceased co-parcener was charged on his co-parcenary 
interest, or his interest attached in his lifetime. 

Illustration 

Three brothers A, 11 and C are joint. A borrows Ks. 1,000 on a bond from 1). 
A dies and his interest in the estate sur\i\cs to 11 and C I) sues them on the 
bond. They arc not liable. 

2567. Analogous Law. —The incident of survivorship here set out 

has already been discussed in the chapter tin Debts (S. 139). 

This section is intended to summarize the law there explained, and is 
made a part of this chapter, because it bears on the rights and obliga¬ 
tions of survivors. 

275. Members of a joint family succeeding to the interest 
Survivor*, right of of a deceased co-parcener by their right of 
•uit for debt. survivorship are entitled to realize all debts 

and dues due to the joint estate and payable to the deceased mem¬ 
ber, without having to obtain a succession certificate required by 
Section 214 of the Succession Act. 

Synopsis. 

Survivor's Rujht of Suit for Debt (2568-2569). 

2568. Analogous Law.— Section 214 (1) (a) of the Succession 
Act (j) forbids the Court to pass a decree against a debtor of a deceased 
person, for payment of his debt to a person claiming to be entitled to the 
effects of the deceased person, or any part thereof, or to proceed upon an 
application of a person claiming to be so entitled, to execute against such 
a debtor a decree or order for the payment of his debt. As survivorship 
implies the extinguishment of the interest of the deceased in the property 
on his death, it follows that the enlargement of the survivor’s interest by 
his death follows as a matter of course. The survivor is, therefore, not 
a person “ claiming to be entitled to the effects of the deceased person, ’ 
within the meaning of S. 214 (1) (o'! of the Succession ActS*> and he is, 
therefore, not liable to obtain a certificate to realize the debts that the 


(4) Act XXXIX of 19.25 (S. 4 of 
Act VII of 1889). 


(j) Act XXXIX of 19 J5- 
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deceased may have had t<> recover on behalf of the joint family/** Of 
course, a certificate would hi- required 1<» recover a debt personally due to 
the deceased/'** l»ut if the debt was joint die survivoi need not obtain 
a certificate, even though he was appointed receiver of the deceased’s 
estate/ 7 * 

2569. Since survivorship is an incident of co-pareenership, which 
may be determined hy an unequivocal exprewvon of an intention to separate, 
it follows that a co-parcenar may, in the same way, equally determine the 
right of survivorship/ 8 * 


276. The right of survivorship may he 
Survivorship deter- determined bv conti act or conduct evidencing 

mined by contract or ,. " 

conduct. its discontinuance. 

Synopsis. 

Survivorship Determined by Contract or Conduct (2570). 

2570. Analogous Law.— ft has already been seen that while co¬ 
parcenary relationship cannot he created hy contract or conduct,* 0 * it may 
be so determined. Since such relationship may he determined by notice, 
it follows that what suffices to determine co-parccnership, would equally 
suffice to determine survi\orship, which is only one of its incidents/ 1 "* 


(5) Bateshuri v. Bhayzeati, 17 A. 578; 
Mathura v. Duryaxeati, 36 A. 380; Ram- 
Raton v. Subhan, u A L. J. (>72, 24 I. C 
93; lieejra) v. Bhyropersaud, 23 t". 91 2; 
Nilmoni v. Soorendra, 46 I. C. (C ) 64X 
(Dayalthag case); Mathura v. Rukinun, 
17 ('. L J. 87, 13 I. C 148; Subranuem 
v. Rakku, 20 M. 242; Balia mraju \ Ba- 
panna, 22 M. 380; Bichai v. Ranyanadham, 
28 M. L. J. 323, 28 I. t\ 490; Ahmad v. 
Rahiman, 27 M. L. J. 236, 25 I. 206; 
Ramanatham v. Subramanian, 28 M. L I 
372, 28 I. C 688; Rayhavcndra \. Bhima, 


1(1 B. 349; Jai/mohau Das v. Alin. 19 It 
338; Guraditta \ Dharimal, 31 I. C (L.) 
904; Ramsctoak \. Balden, 50 L. J. 442, 
47 1 . C. 649; Mukund v. Burma, 9 C. P. 
L. R. 65. 

(6) Gur Bcrshad v Dhobi Rai, 38 C. 
182. 


(7) llarihar \ Harcndra, 37 C 754. 

(8) A n in ole Kucr \. Kamla Dut, 95 I 
(148, (1926) Pat. 392, 

(9) S. 117 . 

(10) S. 269 
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General Principles of Inheritance. 

2571. Topical Introduction.—The devolution of property of a 
Hindu dying intestate may be by inheritance, or survivorship, 
according to the nature of his property. Jf the property was his separate 
or self-acquired property, then it passes to his heirs by inheritance, G) a 
term derived from the Roman hcres The distinction between inheritance 
and co-parcenership is that in the case of inheritance, property devolves on 
death, while it survives in the case of co parcenership; on inheritance, new 
rights are acquired on survivorship, the enjoyment of existing rights is 
increased by the removal of one from the laxly of co-sharers . (j ) As 
Vidyaneshwar says: “The term ‘heritage’ signifies that wealth which 
’ becomes the property of another soleh by relation to the owner. The 
wealth of the father or of the paternal grandfather becomes the property 
of his sons or grandsons, by the right of their being sons or grandsons. 
The property devolves on parents (or uncles), brothers, and the rest, upon 
the demise of the owner, if there be no male issue, in the right of their 
being his uncles or brothers. The same holds good in respect of their 
sons or other (descendants)."^ 

“ Therefore it is a settled point that property in the paternal or 
ancestral estate is by birth and not by demise of the last owner Rut 

under the Dayabhag family with the father as the head, the other co¬ 
parceners have no vested rights. Their rights do indeed arise on birth, 
and they are alienable and devisable, Lmt they lack the cardinal incident 
of forcing a partition. While, then, under the Mitakshara system the rights 
of all co-parceners are co ordinate, those of the members under the 
Dayabhag are contingent, and in the nature of s/>rs sitcccssionis, though 
they are alienable. 

2572. The two systems diiler radically on the subject of inheritance, 
though the difference here lies in the process of reasoning rather than in 
the result. The Mitakshara selects the heirs upon the rational basis of 
propinquity, but the Dayabhag selects them not so much upon their pro¬ 
pinquity as upon the efficacy of their oLsequial offerings to the manes of 
the deceased. Rut when the M itakshai a professes to consult propinquity, 
it dissembles, since its conception of heirship is equally tinctured with an 


(i) Bakoant Singh v. Rani Ktshori, 20 
A. 267 P. C.; Vairaran v Srinirasacharmr, 
44 M. 499 (504) F. B.; overruling 1 uiitra 
in Nana v. Ramatliandra, 12 M 377; 
Muddan Gopal v. Ram Buksh, (1K63) \V. 
R. 71; Baboo Nund Coontar v. Moulvi 
Raseenddeen, 10 B. L R. 183: Jugmohun 
Das v. Siv Mangaldas, 10 A. 272 P. C.; 


Raia Chelikani v. Ra\a Chelikani, 25 \f. 
678 P. C . 

(2) Olios'll v. Ghosal, 31 B. 25 (30) ; 
Deri Prasad v. Tltakur Dayal, r A. 105 


F. B. 

(3) Mil., 

( 4 ) Mh., 


1-1-2, 3 
1-1-27. 
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under-current of religious thought; and while the Dayabhag places it in 
the forefront, it equally dissembles, for its idea of heirship is equally tinc¬ 
tured with the under-current of attinitv and its consequent natural affection. 
In both systems women enter with apologies I Jut their number and rights 
are limited, though curiously the Dayabhag. with the more conservative 
ideal of spiritual benefit, admits the nearest females, which the Mitakshara 
excludes. Hut both system® are equally defective and the Courts had to 
struggle for a more rational construction in order to rectify their glaring 
defects. Take, for instance, the case of the daughter and the sister. The 
former is directly admitted by the Dayabhag in the kst of heirs, but the 
latter has no place in the system. In Hnmbay the Court had, however, to 
assign her a place in response to insistent usage. Ilut usage is naturally 
of slow growth, and it still keeps out die sister outside the Mayukh law. 
Theie are other inequalities and differences far too numerous to be noticed 
here. They will be found set out in the sequel. 

2573. Moth the Mitakshara and the I )nyahhag start with designating 
certain nearest relations as neirs of the deceased They constitute what 
the Mitakshara calls the compact series of heirs and are given below:--- 


(1) Son. 

(2) t Irandson. 

(o) (ireat-grandson 

(4) Widow. 

(5) Daughter. 

(6) Daughter’s son. 

Mitakshara. 

(7) The father. 

(8) The mother. 


I Mitakshara 
y and 
I Dayabhaij. 


Dayahhaa. 

(7) The mother. 

(8) The lather. 


2574. After these heirs both systems generally declare that the in¬ 
heritance shall fall on the nearest Sapimia. The whole Hindu Law of 
inheritance may he said to he centred in this single word. What is then a 
So pin da/ l T nfortunatel\, it is the one word, upon the import of which 
the two systems differ. The word SapLida comes from two Sanskrit words, 
Sah meaning “ with,” and Paid, “ a ball or body.” 


2575. The Dayabhag accepts the first, and the Mitakshara, the second 
as the real meaning. Accmding to the latter, a Sapinda is a relation who 
is of the same body, or between whom and the deceased there arc the 
largest number of common particles of the same body. As such, lhe son. 
possessing, as he does, the largest number of particles of his father’s body, 
is, therefore, his next heir. Hut the Day’abhag admits the conclusion, 
though not the reason. According to it. the son is such an heir because 
he and his father are allied hv the funeral ceremony of ” Pinda Karm.” 
This is not clear to the unsophisticated student of law unversed in the 
religious law of the Hindus. 

2576. As has been pointed out in the General Introduction (§ 5), 
the Hindu Law of Inheritance is an offshoot of those mysterious religious 
rites and dogmas, with which the ancient scriptures of all patriarchal people 
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teem. They begin with an assumption that life is permanent and outlives 
the body after its decay, and as life requires for its sustenance material 
pabulum, its continuance must dejjend upon its constant supply, even after 
life, to all appearances, has vanished. In other words, when a man dies, 
his body decays, but his spirit survives the body, with all its earthly 
longings and cravings. After death, the spirit yearns for the food and 
drink, to which it had Ixrcome accustomed in its earthly sojourn. Some 
provision had to be made for its nutrition after death. What is more 
natural than that he who inherits worldly wealth must also provide for 
the nutrition of the departed soul. The priests, who are the viceregents 
of God, know what it wants. What is more natural than that the rice 
anil roots, upon which the man lived while in life, should be dedicated 
to his soul after his death lie who provides them to the departed soul 
must take his heritage. And as the son is tied to him by the bond of 
affection, he is most likely to continue to perform these post obit offices, 
to prevent the departed soul wandering about in the vacant void, restless 
from hunger. As fire is the mouth of the gods, these ethereal bodies 
require their food to be conveyed through that channel. This is the 
genesis of sacrifice. 

2577. The sacrifice ordained for the dead was called a Shradh. L 
was to be performed in the dark half of every lunar month. The heir 
must roll boiled rice with butter and consign them to the fire in the 
name of the person whom he desires it to reach. It will go to him. 
This rolled rice of the si/e of a billiard ball—miscalled a cake—is the 
Pinda offering of the living to the dead and he who offers it is the Sapind, 
or one connected with the deceased through that offering. If the son is 
alive, he must offer it. If he is dead, some other relation must perform that 
pious office. In the remote patriarchal age, its order became soon settled. It 
is needless to add that all agreed as to who were the nearest heirs. Hence, so 
far the two systems agree. Hut as the line of heirs became in time enlarged, 
other rules had to be invented to regulate succession. The one kept up 
the fiction of the spiritual repast, the other boldly' addressed itself to 
the natural law of affinity. But, as stated before, neither affinity nor 
religious thought was wholly eliminated from the two systems. They acted 
and re-acted upon each other, till they became crystalized by a declara¬ 
tion of the Mahumcdan conquerors, and afterwards by the British, that the 
personal law of the Hindu shall regulate their succession. At the time, 
neither system had been fully developed. New ideas were creeping in 
and leavening the inert mass of the Shastric ritual. But the decadence of 
religion, brought about by' the levelling influence of the Western culture, 
left the religion in a state of neglect, while the law which was dependent 
upon it, had to be developed and adapted to the rapidly changing social 
environment The very unsatisfactory system of having to find the new 
law in the old age is responsible for the conflicting decisions of the Courts 
on almost every point. What is now required is a secularization of Hindu 
Law, which alone will ensure its development. 

2578. As it is, the test by which the true heirs are known are rapidly 
vanishing from the daily observance of the people. Mr. Sarkar observes 
that there is scarcely a Hindu nowadays who performs the Parvan 
Shradh , and that " hence the conferring of spiritual benefit on ancestors 
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by presenting Find as to them in the Parvan Shradli is a myth in the 
majority of instances.”*’) Ancl yet this is the mi,on d’etre of inheritance. 

257 9. Aparl from the different s* md-points iiom which the two 
systems view the claims of lieirs, the material differences between them 
may be thus summarized:— 

(1) Both the systems mognize the claims of the nearest heirs which 
they designate as entitled to the heritage, as ,uch. 

(2) hi default of these heirs, the order of succession in the two 
systems differs, though the\ both quote and piofess to follow Manu's 
aphorism that “to the nearest Sapiuda the inheritance next belongs.” 
They, however, differ on the meaning of the word Sapinda The MitaV • 
shara takes it to comprise onl\ agnates up to the sixth degree, while 
the Dayabhag limits it to relations up to the third degree, but includes 
therein both the agnates and cognates, the result being that cognatic rela¬ 
tions, whom the Mitakshara relegates after all agnates, take with the 
Sapindas —otherwise, the Sakitlyas and ' utmanodaks , being agnatic rela¬ 
tions from the fourth to the foureenth degree, exclude the cognates in 
both systems. After the Sauianodaks, the Jiandhus of the Mitakshara walk 
in, but the Dayabhag is silent as to the claims of its cognate Sapindas from 
the fourth to the sixth degree. I Jut it is apprehended that in this respect 
the Davnbhag being silent, the Mitakshara rule would apply. 

2580. The law of inheritance of all nations is intended to ensure 
the passage of the estate of a deceased to those nearest and dearest to 
him. lioth the Christian and Mahomedan Laws of Succession recognize the 
claims of the wife and children, but the Hindu Law of Succession placed 
the male issue before the wife, and as a sharer she has no place except 
at a partition, when she is assigned a share m lieu of her right to main¬ 
tenance. In the matter of women’s rights. Bomba\ stands ahead of 
Madras and Bengal, while the orthodox schools are ver\ sparing of their 
claim. 

2581. Even as regards the succession of males, there is a sharp 
cleavage between the Dayabhag and the Mitakshara school. Lhider the 
former, all property, whether co-parcenary or separate, is heritable, while 
under the Mitakshara, inheritance is not possible in respect of joint property 
which, on the death of a member, survives to the other members. This 
incident it continues to retain c\en on partition, which merely alters the 
mode of its enjoyment but does not destroy its essential incident. 

In the ensuing chapters this is made apparent by treating of the suc¬ 
cession of such property in a separate chapter. 

2582. The conflicting claims of remote heirs have not been all yet 
settled by judicial decisions, but the leading principles regulating their 
precedence have become well settled: and the Courts recognize the force 
jf stare decisis as essential!) applicable to the law' of property. 

2583 . Succession is a generic term and includes devolution of a 
person’s property, w r helher l>\ survivorship, devise or inheritance. ^ Strictly 
speaking, succession should be confined only to the latter modes of devolu- 

(5) Sarkar’s H L, (3rd Ed.), 301, 


H. C.—So 



1266 


THE HINDU CODE 


[S. 277. 


tion, since the right by survivorship arises on birth and not upon the death 
of any of the co-parceners. Thus, if . I, B and C be three co-parceners, 
they all have a third share in the joint property. If A dies, the interest 
of B and C is enlarged by reason of their survivorship; but it would not 
be correct to say that B and C have succeeded to A, though, in popular 
parlance, that is how the enlargement of their interest is described. 

2584. Inheritance is, however, a term of more certain import and 
is used only to denote devolution of the separate or self-acquired property 
of one on another as his heir. Such devolution may be by Will, or by law. 
In either case, the successor is the heir of the deceased, to whom he has 
succeeded. I’ut if the devise was to a person who was not his legal heir, 
the devisee is not in strictness even his heir, which term is limited to desig¬ 
nate a person who takes by reason of his relationship to the deceased 
recognized by law. 

2585. Using the terms “ succession ” and “ heir ” in their loose sense, 
there are three inodes in which the property of one passes to another on 
his death: First, by survivorship; secondly, by Will; and thirdly, by the 
direction of law. 

2586. The subject of co-parcenary rights and their devolution has 
already been examined in the previous chapter.* 6 7 -' So has also been the sub¬ 
ject of Wills.< s > This chapter deals only with the devolution of property by 
inheritance, that is to say, the succession to self-acquired or separate pro¬ 
perty by the direction of law. 

Course of inherit- 277. No person can alter the course of 

ance cannot be ai- inheritance prescribed by law except to the 
4ered extent permitted by it. 

' Illustrations. 

(a) The course of inheiilance may he altered by Will, to the extent law allows It. 

(b) Heirs may waive or vary their shares, since law allows it. 

(c) A variation made W contract may ripen into a Kulachar or family custom, 
which law will recognize. 

(rf) The Crown can alt-r the course of inheritance, since law permits it. 

Synopsis. 

(1) Law of Inheritance can Not \2\ Right to Devise Property 

be Altered by Subject (2588). 

(2587). (3) Limits of Departure (2589). 

2587. Analogous Law.— A man cannot make his own law of in¬ 
heritance, since “ inheritance does not depend upon the will of the individual 
owner; transfer does.” Inheritance is a rule laid down (or in the case 
of custom, recognized) by the State, not merely for the benefit of indivi¬ 
duals, but for reasons of public policy. It follows directly from this that 


( 6 ) Ghosal v. Ghosal, 31 B. 25 . 

( 7 ) Ch. VIII. 


( 8 ) Ch. XIX. 



S. 277.] 


GENERAL PRINCIPLES OF INHERITANCE 


1267 


a private individual, who attempts hy gift or Will to make property 
inheritable otherwise than the law directs, is assuming to legislate, and 
that the gift must, therefore, fail, and 'he inheritance take place as the 
law directs.(9) So, Turner. L. J, said: "A man cannot create a new 
form of estate, or alter the line of succession allowed by law, for the pur¬ 
pose of carrying out his own wishes or views of policy.”<"») Citing this, 
Willcs, J., said: “If ... . the gift were to a man and his heirs, to be 
selected from a line other than that specified by law, expressly excluding 
the legal courre of inheritance, as for instance, 'f an estate were granted 
to a man and his eldest nephew, and the eldest nephew' of such eldest 
nephew, and so forth for ever, to take as his heirs, to the exclusion of 
all other heirs, and without any of the persons so taking having the power 
to dispose of the estate during his lifetime, litre, inasmuch as an inheritance 
so described is not legal, such a gift cannot take effect, except in favour 
of such persons as could take under a gift to the extent to which the 
gift is consistent with the law. The first taker would, in this case, take 
for his lifetime, because the giver had at least that intention. He could 
not take more because the language is inconsistent with his having any 
different inheritance from which that the gift attemps to confer, and that 
estate of inheritance which it confers is void So, in another case, it 

was observed: “The Crown has in British Tndia power to grant or to 
transfer lands, and by its grant, or on the transfer, to limit in any w r ay 

it pleases the descent of such lands J)ut a subject has no right to 

impose upon lands or other property any limitation of descent which is 
at variance with the ordinary law of descent of property applicable in 
his case.” (l2 > 

2588. It is thus clear that a person cannot direct that his property 

shall follow a certain course of devolution at variance with his personal 

law. Tf he is dissatisfied with that law the only course open to him is to 
devise his estate or to abandon the law' hy becoming a convert to another 
faith. So where two brothers entered into an agreement that their estate 
should only descend in the line of the brother having auras issue and 
should not he alienated from the line by the latter by adoption, the Privy 
Council held the agreement void as “ entirely altering the law of des¬ 
cent.This view, of course, follows the exposition of law in the 
Tail ore case*- 1 *) since followed in other cases/ 15) in which attempts were 
made to alter the course of succession by either excluding females and 


(9) Per Willies, J, in Tagore \ 
Tagore, Q B L. R. 377 ( 304 ) P- C. 

(10) Soorjeemoney \. Penobandoo, 6 
M. I. A. 55>5, followed in Tagore v 
Tagore, 9 B. L. K 377 ( 305 . 306 )! R up 
Narain v Gopal, 36 C. 780 P C : Puma 
Sashi v. Kalidhan, 38 C 603 P. C.; Am- 
balika v. Arpana, 46 C. 835; Panehubala v. 
Jotindranath, 53 C. 816; Rajendra v. 
Rashubans, 40 A. 470 P. C Bhap Singh 
v. Jairant, 16 A. L. J. 459; Ghisa v. Gajraj, 
-8 O. C. 289. 

(n) Tagore v. Tagore, 9 B. L. R. 377 
V 395 , 396) ; Tarakessivar v. Shashi, 9 C. 
952 (958) P. C. 

(12) S. 3, Crown Grants Act (XV of 


1895) Rajcndra v. Raghubans, 40 A. 470 
(480) F. C 

(13) Suriya v. Raja of Pittapur, 9 M. 
499 (505) P. C 

(14) Tagore v. Tagore, 6 M. T. A. 555, 
9 H. L. R 377 P C. 

(15) Puma Sashi v. Kalidhan, 38 C. 
603 P. C.; Hup Narain v. Copal, 36 C. 780 
P C ; Rajrndra v Raghubans, 40 A 470 
P C ; Ambalika v. Arpana, 45 C 885: 
Gouri Shanker v. Naidar Singh, 18 C W. 
N. 59, 23 T. C. 287; Bhup Singh, v Jai 
Ram, 16 A. L. J 459 . 46 I- C 3«7 : Ven- 
katappanaxanim v. Thitnmanayanim, 27 M 
L J. 656/27 I. C. 379: Ghisa v. Gajraj 
Singh, 18 O. C. 289, 33 I. C. 371 1 Atmaram 
Y . Lala, 7 N. L, R. 36, 10 I. C. 733. 
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collaterals/ 16 ’ by postponing the latter to lineal descendants/ 1 or pres¬ 
cribing a special rule of succession, as for instance, by primogeniture*' 8 ' 
and cases in which a j>eri>etuit\ has liven attempted In the creation of suc¬ 
cessive life-estates.in all of which cases the Courts have ignored the 
attempts as void. So, where the adopted son relinquished his share in his 
adopted father's estate in consideration of a sum of money, his relinquish¬ 
ment was held to make him a separated son. but had not the effect of extin¬ 
guishing his right, so that, when the father died, he was entitled to recover 
the estate from Ins adoptive mother. As West, f., put it: " The heirship 
was a legal consequence of Trimbak's status with regard to (.inbind casting 
on him. on (iobind's death, the right coielative to his own obligation under 
the Furkat, and which could not be got rid of by agreement.The 
course of devolution prescribed by law cannot be altered by private agree¬ 
ment. though, no doubt, Trimbak, like a son by birth, could for adequate 
reasons, have been disinherited. 1 -' 1 ’ The rule here stated is one of general 
application to all schools, including the Dayabhag. It has accordingly 
been held that where a leave coupled with an agreement, provided that 
the son and the grandson of the grantee, after his lifetime, and the 
daughter and her heirs were expressly excluded, the Court held the exclu¬ 
sion invalid, since a subject had no right to linjjose on land or other property 
any limitation of descent which is at variance with the ordinary law of 
descent. 

2589. Limits of Departure. —Hut law only determines the heir. 
It cannot compel the heir to take what he refuses, lie may. for instance, 
waive his right of succession in favour of another/-' 4 ’ or agree to take 
a different share to what he was Icgulh entitled, or relinquish it 
altogether ( - 5 ’ Again, a dejiarture from the ordinary law may have been 
so long acquiesced in and followed as to ripen into a family custom. Such 
has at times been fount] to be the history of impartible estates/ 1 ’ and 
other abnormal rules of succession 


278. The heir succeeds in his own right and not in a right 
H«ir’s right per- drived from another. 

• #nal - (2) On a property descending to a male 

heir, he becomes a fresh stock of descent and the property passes 
to his own heir and not to the heir of any previous owner; 

(3) But where property descends to a female heir, her 
heirs are those of the last full owner, except in Bombay, where 
the female heir becomes a fresh stock of descent. 


(i0) Venkata ppanu yu mm \. 7 himmana- 
ymmn, 27 .U ]. J _> 7 ] c 37c,. 

(17) Puma Stull 1 \ Katuthan, <’ 
ho.? P. C 

(rS) Rajendra \. Rauhubans. jo \. .170 
P l\ 

(19) Ambalika \ Arpana, 45 (' 835. 

(20) Ralakrishna v. Saritribai. / B ^4 
(57), following Ruvee \ Rupsha’nkar.' • 
Borr. 713 (729). 

(21) lb., p. 57. 

(22) Puma Shashi v. Kalidhan. ?8 (' 

to.? P. C. 


(23) Panchubala v. Jotindranath, 53 (' 


81A 

(24) Hulkrishua v. S'avilrthat. 3 I? 54; 
Venkata \ Venkata, q M. 499 P. C\; 
Melierbau \. Shea Kaonwar, t Agra 105; 
Pah-hand \. Soonder, 2 Agra 173. 

(25) Yad, II-117 (5«); Mil. 1-II-11; 
Dajal.hag, XT.-VT-TI; I.allubhai v. Man- 
kuverbhai, 2 B. 388 (418, 428. 438), affirm¬ 
ed O. A 5 B. 110 (118) 1’. t\; Guru 
Govind v. Anandlal. 13 \V R. 49 (K B.); 
Madhunwla v. f.akshman. 20 C. W. N. 
627. 

(1) Ibrahim v. Ahsanullah, 30 C. 70 
P. C.; Ambatika v. Arpana, 45 (’. 835. 
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l liny) ration*. 

(a) .1 and li are failiir and sun It prcdt-ct-ascd A, lca\ing Inm snr\i\ing his 
dan gilt 11 (. .On A\ death ( does not inherit, though her father li would have if he 
were then ali\c ( j1 

(b) .1 lias two si li and ( li predeceased, leaving his widow' P. On -•/'s 
death, ( inherits the whnh estate ! ) iahis i othing, though her hushand would have 
taken a moiety if he were ahv at . I’s c1i.m1i 


Synopsis. 

(]) Piqlils of Heir Personal (3) 
(2590) 

(2 \ Pit)his of Issue of lhsquali- i4i 
fled Person (2501 j. 


Heir Such i tls to last 
()ie'‘ r (2592). 
l'.vct ftion in the Case of 
ft males (2593). 


2590- Analogous Law. —It is ,t ;>riin iple of Hindu Law, that the 
Clause (1). heii- must succeed in his own right, and not in the 

right u! another [Hr.son So, a nephew succeeds 

not as the heir of his father, hut as the direct heir of his unde (l> So, 
the widow must take at once at her husband's death, or not at all. No 
such right can accrue to her as widow in consequence of the subsequent 
death of am one, to whom her husband would have been heir if he had 
lived.h> So, while the sister is no heir under the Mitakshara, her son 
is a heritable 1'andhu The contrary was contended in a case, in which 
Holloway, J. said: ‘’Heritable blood is a foreign importation from a 
foreign law, and engrafting it upon the Hindu system can only lead to 
further confusion and inconsistency.” ( ’> 


2591. A person is not disqualified because the person through whom 
he is related was either disqualified or ineligible. So. while a person may 
he himself disqualified, by jK-rsoral defect, such as congenital blindness, 
impotency and the like, to inherit, still his son would not he disqualified 
to inherit, by reason of the disqualification of his father l " y Mill in lint 
case, the son would not inherit as the son of his father hut by ic-ason of 
his own relationship to the deceased So, the widow of the son/ 2 * 4 5 * 7 8 ' son’s 
son,99 daughter’s son/**' father/ 1 ®) brother/ 11 ' cousin/ 1 -*) and 
uncle/ 13 ' have no right of inheritance though their husbands were in 
the line of heirs. 


2592. From the fact that an heir must succeed in his own right, it 
_ . follows that the same rule must equally apply to his 

•use (2). own heir. IK- will succeed to the last owner and 

not to am pievious owner; or to put it differently. the heir being the 


(2) Anaiida \ A ol 315 

(.0 Urojo (laitrei. r, \\. K. 70 

(4) IIalaninut v Pitllayya. 18 M Hit* 
(170), Pedaniulln \ ■If'l'ii. 2 M. II. C R 

117. 

(5) Raya in non m \ Veneata. (> M II l 
R. 278 (287) 

(0) Parcsltniam \ Perianth. 1 l» I. R 
(A. C.) 117. 

(7) Ay a linth \. A'n/ ktslun 3 I! S R 
28; Raisahm \. Praitkishen. 3 11 S R. 44. 
llimiilta \. Pudoo, 4 II. S. H. 25; Anandu 
v Nmonit, i) C 315; Anirit \ Mamk. 12 
B. H. f R 70. 

(8) Goornee v. Ooinrav, 1 Agra 149. 


l«i) I’eerayya \ Gani/amnia. 3(1 M. 570 

(10) SectItiii \ Xacinar 37 M. 28(1 
(jin); Ramkoowar \ l niinnr, 1 Borr. 
415: Rhyrobee \ Xubkishen. 0 B. S R. 
61. 

(11) Jyinunce \ Raimoy, 3 B. S. K. 
,383; Jaqdamba \ .SVi rotary of State, 16 C. 
3O7; I'll aura \. Rnsuiitee. 1 Agra 174; Fed- 
da unit 1 11 \. .If'l'ii, 2 \1. 11 C" R. 117; 
I liiiyannnal \ Aiinannihn. 10 M 25. 

(12) Soorendrauath \. Ilceramonee. 
12 M. I. A. 81. 

( t.t) I'l’endra \ / handa. 12 W. R. 263; 
Gauri v. Rukko, j A. 45. 
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sole owner of the estate by virtue of inheritance, his successor must be 
his own heir, and not the heir of anyone else. 

2593. The only exception to this rule is the case of a female heir, 
upon whose death succession devolves not upon her 
au,e ' '' own heirs but upon the heir of the last full owner, 

as if he had died simultaneously with her. Until her death it is impossible 
to say who are the persons who might be entitled to succeed as heirs to 
her husband. “ The succession does not open to the heirs of the husband 
until the termination of the widow’s estate. Upon the termination of that 
estate, the property descends to those who would have been the heirs of 
the husband, if he had lived up to and died at the moment of her death.”* 1 -** 
But even this rule is subject to an exception in favour of female 
heirs other than the widow. The mother and the daughter-in-law or widow 
of a (iotmja S a pin da in the Bombay Presidency take by inheritance the 
same absolute estate as a male which, on their death, is descendible to the 
heirs of their Stridhan. Women in Pondicherry and other parts of French 
Indians) and Jain widows of the Mangrole and Uplata community in 
Kathiawar inheriting to their husbands, take an absolute estate with even 
testamentary powers/ 10 ) But the case of women generally is regarded 
as exceptional. 


279. (1) On the death of the owner the estate vests 

immediately in the heir then living. 

Time of vesting, 

(2) The inheritance cannot be held in 
abeyance except when the heir is in the womb. 

2594. Analogous Law.— Under Hindu Law, birth relates back to 
the moment of conception. Consequently, where a son w T as in utcro 
matrix at the moment of his father’s death, the inheritance awaits his 
birth. If he is born alive, the estate vests in him If he was still-born, 
the estate vests in the last owner (,7) Of course, the vesting of an estate 
may be postponed by the owner by Will within the limits allowed by¬ 
law. (,8 > Since the estate vests immediately on the death of the owner, 
it follows that a widow can only succeed to property vested in the 
husband at the time of his death. No fresh right can accrue to her by 
reason of the subsequent death of a person to whom he would have 
been heir had he been alive. 


280. On the vesting of the inheritance the heir becomes 
Effect of vetting. entitled to all property which was vested in the 
deceased in title or in possession, though its 
enjoyment by the deceased may have been postponed. 

2595. Analogous Law. —For the purpose of inheritance and 
representation, the heir is the alter etjo of the deceased, being in law the 


(14) Katawa Naihtar v Kaja of S'ltir- 
(/aiu/a, i) M. 1. A. 54.} ((x>i), cited and 
followed in Moniram v Kerry, 5 C. 776 
(7H9, 7QO) P. ; Kauika \ Jaiiina, 15 A. 
L J. 7<jX, 4 j I. C. K46. 

(15) Milathai \ Subbaraya, 24 M. 460. 

(16) Madanji v. Tribhmvan, 30 B. 396 


(17) KoyUisnath v. Gyawoiic, (1864) 
W. K. 314; Goura< v. Cltmnntuii, ( 18/14) 
W. R. 340 (342). 

(18) 7 ago re \. 'Iinjure, 9 B L. R. 377 
(4°9i 4 ( o) P. ; Toohexdas v. Premji, 
13 B. 6j (C9). 
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continuation of his personality. All rights of the owner vest in him, as 
he becomes subject to all his liabilities other than those of a purely personal 
character, which do not survive his death. In an old case,, a contention 
was raised that, under the Hindu Law a widow could only take such 
property as had been reduced into possession during her husband’s 
lifetime.* 1 ^ Hut this contention was overruled by the Privy Council who 
said: “We do not think that there is anything in the nature of the dis¬ 
puted property which should except it from a general division.”<-°> In 
another case, the same contention was dismissed with the following re¬ 
marks : “ The Judge cites authorities to show that a widow does not re¬ 
present her husband in respect of succession to an estate which would 
have devolved upon her husband, had he outlived its owner, but can only 
take as her husband’s heir, such property as he possessed or was entitled 
to when he died. The rule as stated cannot atfect the present case, in 
which the interest of the adopted son at the time of his death was not 
merely the expectant interest of an heir, nor an interest contingent on 
his outliving the mother (as the Judge supposes) but a vested and absolute 
interest in the property postponed in enjoyment during the lifetime of 
Wooma Dahea Whatever may be the precise extent and meaning of 
the doctrine of the Hindu l.aw, that a widow' succeeding as heir to her 
husband cannot recover property of which he was not possessed, it is 
inapplicable when the interest is a vested interest under a Will or deed, 
the actual enjoyment being postponed.’T-*) The question in such cases is 
not whether the deceased owner died possessed of any property, but 
rather whether the interest claimed was his “ property ” within the mean¬ 
ing of law. A mere contingency is not such property. On the other 
hand, a vested interest, though not reduced to possession, is " property ” 
and would pass to the heir.*-’ 2 * 


281. Aii estate once vested cannot be devested except in 
the following cases 1 * 3) :— 

" (a) where the estate has tested in the 

widow, upon whose adoption of a son her 
own estate is devested. 


Devesting 

heritance. 


(/;) by the posthumous son of a father who, if born when 
the inheritance opened, would have had a preferential claim to 
the estate. 

Synopsis. 


( '* ) Inheritance Once rested Not 
Devested (2596). 

(2) Exception in the Case of 
Adoption (2597). 


(3) Posthumous Son (2598). 

(4) Devesting of Co parcenary 

Estate (2599). 


(iq) Rt'wuu Per sad \. Radha, 4 M. I. 
A. U7 (1O7), citing, for the appellant, 
Ayahntce v. Rm Krishcn, l F. Mac. 1, 2 
\V. Mac. 104, B. S. I) A. 28; Ram 
Rnoinear v Pmmur, 1 Borr. 415; Pran- 
sliunkcr v Prankaamear, 1 Borr. 427 
(20) Rcwun Reread v. Radha, 4 M. I. 
A. 137 (173). 


(21) Hurrosoondcry v. Rajcssurce, 2 
W. R. 321 (324). 

(22) Rewun Persad v. Radha, 4 M. T 
A 137 (176), followed in fhtrrotoondery 
v. Rajessuree, 2 \V. R 321 (324). 

(23) But as to the Maharashtra widow’s 
right to adopt, sec Yadao v. Namdeo, 49 

1 P. distinguished as obiter in 
Ishzear v. Gajabai, 50 B. 468 F. B, 
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2596. Analogous Law. —It is a principle of Hindu Law that an 
estate once vested cannot be devested by any subsequent event, such as 
the bitth of a preferential heir or co-heir.* J -*> The rule is a natural corol¬ 
lary of that stated in Section 279. viz., that an inheritance can never be 
in abidance. So, where the rightful heir was excluded from succession 
by reason of his insanity, his subsequent recovery did not entitle him to 
resume property from an heir who had succeeded to it in consequence of 
Ins disqualification when the succession opened.*-’ 3 ' So, while unchastity 
oi the wife is a disqualification for inheritance, a widow in whom the estate 
has once vested on the death of her husband, cannot be devested by reason 
ol her subsequent unchastity.* 1 ' On the same ground, the subsequent 
conversion of the heir will not devest his estate, even though it might be 
an effective impediment in the way of his taking it.*-' So, where the heir 
became bairagi, it was held that it did not divest him of his inheritance. 
If lie chose to retain his estate, however morally wrong it might be, it 
created no legal disability which the Courts could enforce/ 3 ' 


2597. Exceptions. —The first exception has already been considered 

... (S. 44), it living pointed out that by the adoption 

xcep ion ( ). the widow does not divest anyone’s estate but her 

own, which she is fully entitled to. Hut she cannot divest the interest of 
another, if the inheritance has vested in him before her adoption 

2598. The second exception is scarcely an exception at all, if regard 
is had to the view of law that birth relates back to 


Exception (2). 


the moment of conception*»' {See S. 185). 


Devesting of Co¬ 
parcenary Estate. 


According to a considered obiter dictum of the I'rivj Council, 
a widow, subject to the Bombay School, is entitled 
to make an adoption even where her husband had 
died a united member of the family and his share 
had, upon his death, vested in the other members by survivorship.* 3 ' This 
view is only possible if it is conceded that the status acquired by the adop¬ 
tion is superior to the law of survivorship and will devest any estate, even 
though it maj have become vested in another. In short, adoption revives 
the cojiarcenan interest which had ceased to exist on death of the person 
to whom the adoption is made. If this view prevails, it will make a vital 
change in the law of co-parcenership. though it would, at the same time, in 
some measure improve the lot of the Maharashtra widows (§ 761). 


282. The right of a person to succeed to another is a mere 
Spes •uccesuonU. contingency which cannot be transferred, or 
devised, or be the subject of a valid contract. 


(24) A'arastmha v Veerabhadru, 17 M. 
2H7 (292). 

(25) Virimtroflay, VIIT-4; 1‘areshmani 
v. Dinanath, 1 1! L K (A. ( ) 117; Pro 
Kit hen \ Bmlh Prakasli, 5 A 509 F. B.; 
Kali Das v. Krishna. 2 B 1.. U (F. B.) 
103 

(j) Ken KoliUtnt v. Monirain, 13 B 1. 
k i F. B ; 10 W. R. 3*>7; 0. A. s C. 77O 
J’C, Pali Stiu/h v. Dim, 3 2 A. 155; Sila- 
ram \ Lax man, H N. L R. 126. 


(2) Kulada v. IIarif>ada, 40 C. 407 (416, 
417); Abraham v. Abraham, 9 it. T A. 
T95- 

(3) Tccluck v. Shamacharan, 1 \V. R. 
209; Jagannath v. Bidyanand, 10 \V K. 
172. 

(4) Kalidas v. Krishna, 2 B. L. R. iot 
(121) F. B. 

(5) l'flrfno v. Namdco, 49 C\ t P. C.; 
contra in Is Inear v. Gajabai, 50 B. 46*- 
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2600. Analogous Law.— The right of a person to succeed 
to another as his heir is, unlike a co-parcenary right,<"> a mere spes succes- 
sionis wholly beyond his control, since it might be defeated any moment by 
a testamentary disposition by the owner . 1 

2601. It is a mere chance which is not transfeiableW ,,r devisable or 
capable of being even the subject ot a • on tract. Tlvee persons claiming to 
be the reversionary heirs of a Hindu widow. ,uul being uncertain as to 
whether she had an absolute or only a qualified estate, agreed that she 
should hold the estate as an absolute owner. Inn that on hei death, they 
should all succeed to her. The widow alienated tlu properly to the defen¬ 
dant, whereupon the three claimants sued for cancellation of the alienation, 
but the defendant pleaded an estoppel and their agrei nent against them, 
but the Privy Council held that theie was no estoppel, and even assuming 
that the arrangement pleaded amounted to a contract between the plaintiffs’ 
predecessors and the defendants' alienor, such a contract was not binding 
on them. The plaintiffs’ predecessors were then but expectant heirs with 
a spes successionis The plaintiffs claimed in their own right as heirs of 
the widow when the succession opened and it would be a novel proposition 
to hold that a person so claiming is bound bv a contract made by every 
person through whom he traced his descent 

283. Illegitimacy creates no legal relationship between the 
, parents and their offspring, and is therefore a 
illegitimacy a bar. bar to inheritaiK . Ct cxccpt in thc cases herein¬ 
after provided, that is to say:— 

(a) Illegitimate children inherit their mother's stridhan in 
accordance with the rule stated in Section 351. 

(/>) The illegitimate son of a Shudra is his heir in accord¬ 
ance with the rule stated in Section 2 <k) ( 5 ). 

Synopsis. 

(1) lllcyitiwacy a liar to Inherit- (3) \o Jural Relation between 

ame (2602). Parents and their Issues 

(2 ) I.U7V of Leqitimai y (2f<03 ). (2604). 

2602. Analogous Law. —This section is supported by the cases 
noted in the sequel The law against illegitimacy has been rather 
strengthened than weakened with the passage of time. Tn ancient society, 
when any connection was regarded as a marriage, 6 «) and Niyog was 
customary, there was little scope for illegitimacy. The Aryan immigrant 
fqlt the want of a son to strengthen his household, and he, therefore, 
devised various subterfuges to legitimatize what would now be considered 
an illegitimate issue. Maim speaks of twelve kinds of sons, those be¬ 
gotten and received with the bride, or begotten on a married or an un- 

((») S. 1.14. 1 Clour's Law of Transfer, (X) S. 6 (n). Transfer if Property Act. 
(5th I'd.), S -04, (y) Mahathir \ Mohar Siiiyli. .24 A. 94 

(7) Lalifeshwar \ Rameshzear, 36 C. (107, 10X) P. 

481 ( 487 ). ( 10 ) (icncral Introduction, §§ yi- 94 . 
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married woman, or on one’s own wife with or without the husband's 
knowledge, or on the appointed daughter, or one brought or adopted/ 10 ) 

In later times, as the lulcs of morality became more rigid, the idea 
of legitimacy became more pronounced, and at the present day, when the 
law of legitimacy has received a fresh stimulus from the Western school 
of morality, there is little room for revision of the rights of an illegitimate 
relation, beyond those recognized in the two exceptions. 

2603. Law of Legitimacy. —Two questions arise on a question of 
legitimacy: the validity of the mother’s marriage anti proof of the child 
as the issue of such marriage. Now, since marriage and legitimacy is 
usual and in consonance with the rule of morality, it tollows that there 
would be presumption of marriage from the mere fact of cohabitation 
and repute/”) and of legitimacy from the fact that the child was born 
during the continuance of a valid marriage between his mother and any 
man, or within 280 days after its dissolution, the mother remaining un¬ 
married/^) 


2604 . Hindu Law follows the rule of civil law that there is no 
jural relation between the parents and their illegitimate issue, which is 
treated as films nullius, the only exception being that such issue is entitled 
to maintenance and may, in the two exceptional cases set out in Clauses 
(a) and ( b ), inherit to their parents. 

284. (1) No heirship to another can be claimed by or 

Murderous and through a person who has been a privy to his 
inimical. murder. 

( 2 ) A person who has displayed malignant hostility, can¬ 
not inherit his estate. 


Synopsis. 


il) Murderous and Inimical 
llcir (2605-2606) 

(2) Habitual Maltreatment and 
Hostility to Parents a Bar 


to Succession (2607-2608). 
(3) Descendants of Murderer 
Excluded from Inheritance 
(2609). 


2605. Analogous Law. —This section is supported by a text of 
Narad’s quoted under the next section. It has been given by the Privy 
Councilor) and by the other cases cited in the sequel. 

2606. Inimical Heir. —On the subject of other grounds for exclusion, 
both the Mitakshara and the Dayabhag exclude a son who is “ an enemy 
to his father.”* 14 ) This is explained in Dayakram Sangrah O 5 ) to include 
“ one who ill-treats his father during his lifetime or one who is averse to 


(10) lb, §§ Q5, 96. 

(ir) Mott dial v. Chandrabali, 38 C. 700 
P. C.; Imambandi v. Matasaddi, 4s C. 878 
P. C. 

(12) S. U2, Ev. Act. 


(13) Kanchara v. Grimallapp n. 48 B. 
5**> (575) P- ('• 

(14) Narad, II-13, 2t, cited in Mit., II- 
X-3; Dayabhag, V-ti, 13. 

(15) Ch. Ill, § 3. 
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performing his obsequies when dead.” But according to the Vivad Kat- 
nakar ,< l6) such hatred must terminate “ in compassing the death of the 
father when he is alive,” and according to the Dayatativa, “ one who abuses 
him by beating and the like,” would su, ice, provided that, in such cast, 
the son refuses to perform his obsequies when he is dead. 

2607 . Whatever may be the litei.U value of these virtuous precepts, 

it has been held* 1 ?? that the precepts «-ie not altogether destitute of legal 
value, and that an heir who has evinced malignant hostility to the deceased, 
cannot be his heir.< ,8 > In one case, the son was sought to be excluded 
on the ground that he was extravagant, disobedient and rebellious, gambled 
and had prostitutes in his keeping: whereupon the Court said: “We 
observe that the evidence given, of the plaintiff’s gambling and licentious 
propensities, is of a vague and general character and not such as would 
allow us to conclude that he has disqualified himself by " addiction to 
vice” for the performance of obsequies and such like acts of ldigion. In 
like manner, we observe that, although he is shown to have quarrelled with 
his father, and on the occasion referred to by the witnesses, to have for¬ 
gotten himself so far as to have struck him, the evidence would not 
pronounce him a professed enemy of his father. The evidence does not 
disclose anything like habitual maltreatment or active and malignant 
hostility. We think, therefore, that the texts quoted by the Subordinate 
Judge, which are understood to have become obsolete in practice, are not 
applicable in the case before us.” (lQ) 

2608. But this was not the view of the earlier Courts. A case arose 
in 1836, when the son, on attaining his majority, sued for recovery of his 
father’s estate from his mother, who held it during his minority. The 
mother pleaded that the son had forfeited all light of inheritance in the 
property he sued for, “ in consequence of his having falsely and maliciously 
accused her, on oath, of profligate and disgraceful conduct,” of which she 
was judicially acquitted. Thereupon the Court consulted its Pandits, who 
opined, on the authority of the Shastras, that the son’s conduct was 
sufficient to disqualify him from inher'lting the properly of either parent. 
The son appealed to the Sudar Divani Adalat, who again consulted the 
Pandits, who regarded the false accusation as an expiable sin, whereupon 
the Court held that the plaintiff could not inherit the disputed property, 
until he had performed such penances as the Shastris prescribed for the 
offence to decency and morality, of which he had lieen guilty. 

2609. More recently, it has been held that a person who has been a 
party to the murder of another, cannot succeed to his estate/* 1 ? All that 
he can claim is maintenance.<-■*> But he ceases to be a stock for a fresh 


(j6) Ch. V. 

(17) Khetlerntom \. Kadambini, 16 C 
*,V. N. 1/14, 17 I. C 83. 

(iR) !b . Mukatidi v. Jamni. 73 T. (' 
^ 75 - 

(19) Kalka v. lhtdrcr, 3 N. W P if. 
C. R. 267 (270) ; see Vcdammal \. Vcda- 
nayaga, 31 M. 100 (105). 

(20) Bhola Nath v. Sabitra, 6 B S R 
71; 7 I. D. (O. S.) 720. 


(21) Vcdanayaya v Vcdammal, 27 M. 
591; S. after remand Vcdammal v. 
Vcdanayaya, 31 M. 100; Ganyu v. 
Chandrabhaya, 3 2 R. 275; Nilmadhab v. 
Jatindra, 17 C. \V. N. 3ji ; Girimallal>f>a v. 
Kcmhava, 45 It. 762, aliirmed O. A. 
Kciuhaza v Girimallappa, 48 B. 569 (575) 
PC. 

(22) Nilmadhab v. Jotindra, 17 C. W. 
N. 341. 
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line of descent.' lJJ> so that both he and his direct lineal descendants are 
excluded from inheritance.(-’•*> 

285. ( l ) A person who is and has been congenitally a 
Lunacy a* a die- lunatic or an idiot, is disqualified from in- 

qualification. heritailCC. 

(2) Save as above no person is so disqualified by reason 
only of any disease, deformity or physical or mental defect: 

( 3 ) Provided, however, that nothing herein shall he deem¬ 
ed to confer upon any person am right in respect of any 
religious office or service or of the management of any religious 
or charitable trust, which he would not have had, independently 
of the Hindu Inheritance (Removal of Disabilities) Act, 
1928.^ 

Synopsis. 

Recent Legislation on the Subject : Hindu Inheritance (Removal of 
Disabilities) Jet. l9iX (2010 2911 ) 

2610. Analogous Law. —This section, drawn from a recent enactment 
passed to modify the Hindu Law/*'* 0 has materially altered that law as 
regards the disqualifications which disentitled a person to lie a copar¬ 
cener fir an heir. The law drawn irom the sacied texts, is contained 
in Section 310, which, before the amending Act, equally applied to per¬ 
sons subject to the Mitakshara law. That Act has, however, limited the 
disqualifications to congenital lunacy and idiocy, in respect of persons sub¬ 
ject to the Mitakshara law. The Act excepts the Dayabhag law and 
does not affect any rule regarding'the management of anv religious or 
charitable trust. To that extent the old rule still holds good. But in 
other respects, it is modified by the enactment which, so far as the Mitak¬ 
shara law is concerned, overrules all texts, and cases which disqualified 
a person from participation in his heritage, whether as a coparcener or 
an heir, by reason of any disqualification, mental or physical, other than 
congenital lunacy or idiocy 

As the Hindu Inheritance ( Removal of Disabilities) Act only rescinds 
the rule disqualify ing a person from participation or inheritance, bv reason 
ot his mental and physical defects, it does not affect the Hindu rule that 
a person turning an ascetic, and abandoning the world, ceases to he n 
coparcener and is so disqualified as an heir. 

2611. 1 he question as to what amounts to congenital lunacy or idiocy, 
is a question of fart dependent upon the fact what degree of cognitive 
I acuity a person possessed when he was horn. The subject has been dis¬ 
cussed by the writer in another place, to which reference is invited/ 1 * 

(iiriinalhii'l'ti. |X ll (25) Ilmdii lnluriiancc (Kemmal of 
iiiKinsl.n.K x . I!,sal»ililies) Act, 1 92K (XII of 

"• .. which came into force on the 20th Sci>- 

\. l/itkaiii S iiiyli, j u-niher, 1928). 

(1) i (lonr’s 1'ena t I .aw, (4th e(ti- 

»«>n), §§ 75-W9-* 


(24) Kenchava \ 
St*) (575) P. C.. (list 
1 'handrahhayabni, 52 
(24) Mar lUtas/raii 
I. 24-’. 
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2612. Ascetics. —The- texts cited under Section 310* lN) debar a person 
who has abandoned the world, from claiming as an heir. So Yashisth sa v s - 
“Those who have changed the domestic rder and entered into'another.’ 
are debarred Horn shares."*™) Referring to this. Xiikantli sa\s that this 
means that the person must ha-e entered the order of perpetual student 
hermit or ascetic. The fail that a peison is a flaira,,:. has. howe\er. been 
held to be no ground for exclusion, .since Ihnrtujis still pursue seculai 
occupations *-‘°' And since a Shudra cannot ent -r the order of Yuli or 
Stwyasi, a Shudra who becomes an ascetic, is not e\ihided from inheritance 
to his family estate, unless some usage is proved to the contrary. The 
texts applicable to the disinheritance of ascetics do not applv to Shudras <-’>> 
There are degrees in asceticism, and it does not folio/that a man, bv 
becoming an ascetic, has so completely renouiKcd the world as to make him¬ 
self incapable of taking an inheritance It has been held that his becoming 
a Fakir entails that disability/--) and that the burden of pro\mg otherwise 
is upon him/-3> Hut it is submitted that lie who relics upon the dis¬ 
qualification, must prove it. It has been doubted whether a (iossain forfeits 
his secular estate by becoming an ascetic/-') (iossains marry, and their 
marriage has not necessarily the effect of entailing forfeiture of their 
office and of its apjiendant property and rights.'^) 

2613. Pleading —Since succession is the rule and exclusion an ex¬ 
ception. he who relies upon an exclusion by reason of anv disability, must 
establish it by clear evidence He must not only prove'a disability, but 
the disability pleaded by him must be shewn to’be such as justifies the 
exclusion. A stranger cannot attack the plaintiff’s title, unless lie has him¬ 
self a valid title to the estate. Where the defendant pleaded a Will in 
answer to the plaintiff’s suit based upon his inheritance, n is for him to 
establish the Will, without which he would be a trespasser, and as such, 
not entitled to defeat the plaintiff by throwing on him the burden of proving 
his title free from infirmity at the time when the succession opened.*') The 
fact that he was suffering from it at the Mine of the suit, does not prove his 
disqualification to inherit, which must he established at the moment the 
succession opened*-) Tt is only a person with a superior right that can 
disturb another in possession of property.<-° A person with defective title 
may, however, perfect it by adverse possession. 


(iK) Mil, II-X-3, I)a.\;it>hag, \-V-if; 
Mayukh, lV-Xl-s, (Mnndlik). ]>. ioy 
(iy) Cited in Majuklr [\-XI-5. 
(Mandlik), p. 100 

(20) Tcrlttk S'haina Churn. 1 \\ K. 
joy; lagan nath \ Bidyanand, 10 W. R. 

17 ^. 

(2r) llarish v .Utr, 40 C. 545 (547). 
Pliarmapuram v. Virapandiyam , 22 M 
.102; Somamndaram v. V aithilinga, 40 M 
846; Sadhit v. Baldcodtnji, .50 B. t(>K; 
Mahant v. Khandc Rao, (1022) B. 205: 
Sobhaddi v. Gohind, 46 A. 616. 

(22) Tcktt v. Bntti, (1874) P. R No 


(2.1) Had liana , Sochat, ( i8r,2) P R 
No. 7. 

(2j) Mu la v. Partap, .12 A 489; 
. I tliarhi \ Jshri. it S. L J f>8.v 20 1 . 

,ic>8 ; Katlasgtr v Kithorgir, Oudh S. 

Pi VIII, No 30 

*25) Ramhharli v Suraihharli, 5 M. 682. 

(1) Jainadi \. Kan'hi Rant. (i8yy) P 
R No. ly; Loihan \ Bahai, 5 N L. R. 
ifii. 

(2) Murli Small \. Jai Singh, 5 A. L. 

J 1 *5 

(3) Mangal Das v Raila Ram, (1912) 

P R No 83 
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286. (1) Women are excluded from inheritance unless 

Right, of women. their c,aini is supjiorted by special texts or 
local usage. 

(2) And save as provided in Section 303 (3), a female heir 
presumably takes, whether by inheritance, gift or devise, only 
a limited interest in her estate which, on her death, reverts 
to the heir of the last full owner. 


Synopsis. 

(1) Rights of Women (2014- \2) Woman’s T.united Estate 

2615). (2610). 

2614. Analogous Law —The following texts hear on the subject of 
this section:— 

Apastamb.— “If (here l>e no male issue, the nearest kinsman inherits; on default 
of kindred, the protector; or failing hint, the disciple”<»> 

Baudhayan.— “A woman is not entitled to inherit, for thus says the Veda; 
‘Females and persons deficient in the organ of senses are deemed incompetent to 
inherit ,’”<s) 

Dayabhag.— “ Accordingly (since they, it. females, are excluded), Raudhayan, 
after premising ‘A woman is entitled to proceeds not to the heritage; for females and 
persons deficient in an organ of sense or member, are deemed incompetent to inherit.’ 
The construction of this passage is a ‘Woman is not entitled to heritage.’ Rut the 
succession of the willow and certain others {vis . the daughter, the mother and the 
paternal grandmother) takes effect under express fc\ls, without any contradiction to 
this maxim.”0>) 

Virmitroclay also interprets the Vedie text to he limited onlv to those 
women whose right of inheritance has not been expressly declared/?) 

2615. It has already been seen that in the patriarchal society, 
women had no place except as chattels. Manu does not recognize the claim 
of Bandhus to succession. Yadnavalkya was the first to admit women in the 
line of heirs, and the Mitakshara further enlarged their rights by even 
making them fresh stocks of descent. Rut this view was not acceptable 
to the Courts, who have held the text as not in conformity with usage. It 
is now the accepted doctrine of all schools, and held by all Courts/ 4 5 6 7 8 ) that, 
except when authorized by express lexis or local usage, women are, as a 


(4) Cited in Mil, TI-VII-i. The 

words in the text are if, 

“ if there he no Bandhu or kindred of 
the deceased 

(5) This Vcdic text, Vidyaranya (a 
commentator on ihc Taitilriya Veda) in¬ 
terpreted in a different way, so that it 
would have no reference to inheritance; 
Ananda v. Nownit, 9 C. 315 (322). 

(6) Dayabhag, Xf-VI-it. 

(7) Virmitroday, (Golap Shastri), 175. 

(8) Dayabhag, XI-VI-11; 1 Str. H. L. 
146; Guru Gobind v. Anand Lai, 13 W. K 
(F B.) 49 (58); Ananda v. Nownit, 9 


C. 315 (323, 324) ; Jagdamba v. Secretary 
of Slate. 16 C. 367; Madhuntala v. Laksh- 
n:an, 20 C. W. N. 627; Lalubhai v. M«h- 
kuverbhai, 2 B. 3K8 (418, 422, 438), O. A. 
Latlubhai v. Cassibhai, 5 B. no (118) P. 
C.; Gauri v. Rukko, 3 A 45; Jagat Narain 
v Shco Das, 5 A. 311 F. B.; Natihi v. 
Gauri, 28 A. 187; Jaganath v. Champa, 
ib., 307 ( contra in Bansidhar v. Ganeshi, 
22 A. 338, dissented from) ; Karuppai v. 
Sankaranarayanan, 27 M. 300 (305) F. 
B.; Thakuria v. Girdhart, 2 C. P. L. R. 
178; Lochan v. Babai, 5 N. L. R. 161; 
Ramji v. Nursha, 7 N. L. R, It6 (118, 
119). 
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rule, incompetent to inherit 1 hit this disqualification applies only as be¬ 
tween relations and not against a stranger. And even then the disqualifica¬ 
tion is purely personal, and does not a'ted their sons. So, w hile the 
sister/ 9 10 * uncle’s daughter, brother's daughter, nephew’s daughter, son’s 
daughter* 1 "' 1 or daughter’s daughter*’’> are excluded from inheritame, their 
sons inherit in their own right though not through their mothers. But it 
is submitted that according to Apastamb. cited with approval in the Mita- 
kshara already quoted (§ 2010), the kindred are preferential heirs to the 
preceptor, and, as such, all female relations would inherit as Randhus in 
preference to a stranger. This point was laised but not decided by the 
Privy Council in the case in which dioir Ixirdships limited the range of 
heritable BandliusS 

2616. Woman’s Limited Estate.—The limitation .stated in Clause 
Clause (2) (2) only applies to a female relation, whether an 

* '* heir, donee or devisee, and not t*> all women w r ho 

are subject to the general rule, that the grantee presumably require® 
all rights of the grantor. But as stated before, this rule is departed 
from as regards woman relatives who presumably take their estate, 
because to them it is ordinarily uiven only as a provision for their 
maintenance [Section 235 (2)|. and this fact coupled with their 

incompetence and dependence underlies the special ownership, which 
they acquire in their heritage whether from a male or a female 
(S. 353). 

The only exceptions to iliis rule are those embodied in Sections 
303 (3) and 353 (2), the effect of which is to except the Maharashtra 
female heirs who take an absolute interest in their heritage as therein 
provided. 

The exceptional case of express texts and local usage will be considered 
in the sequel. 

287. ( 1 ) The widow whose remarriage is legalized by the 

Diaquaiification of enactment of the Hindu Widow’s Remarriage 
widow* remarrying. Act, 1856 , forfeits, as therein provided, her 
right to the estate of her husband and his lineal successor. 

(2) Save as above, or as otherwise provided by custom, the 
widow’s right to inheritance is not affected by her remarriage. 

Synopsis. 

(1) Disqualification for Remar- tion (2617). 

riaqc Consequent on Cus- (2) Remarried U'idmv (2618) 


(9) Chelikani v. Vauata, 6 At H. C. 
R. 278 (288). But sisters inherit in 
Bombay; Annaji v. Vasudcv, 38 B. 438. 

(10) Nanhi v. Ganri Shankar, 28 A. 
187; Koomul v. Sectakanth, W. K. (F. 
B.) 75; Nallana v. Ponnal, 14 M. 149- 

(n) Ram Dial v. Panmati, 32 A. O40; 
Ajiidltia v. Ramsumer, 31 A. 454; Nanhi 


\. Gann, 28 A. 187; Jagannath \. Champa, 
28 A. 307 (contra in Ransidhar v. Ganeshi, 
22 A. 338, dissented from); Remap pa v. 
Arumaqath, 17 M. 182; Malan v. Javan, 
32 I. C. (L.) 916. . , 

(12) Ramchandra v. Vtnayak, 42 x.. 
3R4 (421) P. C. 
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(3) Barrenness (2619). (4) Customary Variation 

(2620).* 


2617. Analogous Law.—In the first place the disqualification conse¬ 
quent upon the remarriage of a woman must depend upon custom; failing 
custom, it is subject to the provisions of the Hindu Widow’s Remarriage 
Act (X\ of 1836). Section 2 of which enacts as follows:— 


All rights and interest which any widow may have in her deceased husband's 
properly by way of maintenance, or by inheritance to her 
husband or to his lineal successors, or by viitue of any Will 
or tcsiatucnMi) disposition conferring upon her, without 
express permission to remarry, only a limited interest in such 
propelty with no power of alienating the same, shall, upon 
her re-marriage, cease and determine as if she has then died, 
and the next heirs of lier deceased husband or other persons, 
the property on hi r death, shall thereupon succeed to the same.” 


Rights of widow 
in deceased hus¬ 
band’s property to 
cease on her marri¬ 
age 

entitled 


It is perhaps needless to add that he who relies upon a disqualification 
disentitling a person to inherit, must strictly prove its existence at the 
time the succession opened/ 1 -'* 

2618. Remarried Widow.—The clause relating to the forfeiture of 
Clause m inheritance on re-marriage by a Hindu widow under 

au ** ' the enabling provisions of the Hindu Widows’ 

Remarriage Act/ 1 *' only applies to widows who could not otherwise re¬ 
marry ( ' 4 * It creates no fresh disability/ 15 * Consequently, widows of 
a Sweeper/" 6 * Aliir/'?* Kurmi/" 8 * Halwai/ 10 * or a Tagh Brahman/"* have 
been held to be entitled to re-marry by the custom of their caste, and 
as such, they do not forfeit their inheritance unless there is a custom 
to that effect. This fact appears to have been overlooked in a case/-" 1 * 

in which the v\ idow of the paternal uncle, who was entitled to succeed 

as Gotraj Sapittda of her late husband/"* in preference to the father’s 
sister, was held to have forfeited her right by the sole reason of her 
remarriage, and by virtue of S. 2 of the Hindu Widow’s Remarriage Act, 
1856 / j 3* The parties belonged to the Karlii (green grocer) caste, and 
as such, the widow might have succeeded in spite of her re-marriage, if 
the caste permitted re-marriage independently of the Act, which 


( i —) Surendranalli \. Ashutosh, 27 (". 
\\ N ov>. (m2.)) V 331 

(13) XV of 1K56 

(14) Go nut liar \ Kaunsiha, 31 A. l6r 
( 1(15). 

f 15) Mala v I’artah, 32 \. 489; Ram- 
kisltan v Me till ‘ hihiIi , 1 I C. (A.) 141; 
Sultan Lnl \ Purt/a. 24 I. (A) bgi; 
Xlimit Kanak Singh, 25 I (' (A.) 617, 
but contra 111 Rasul Jdian \. Ram Sarun, 
22 C. 589: Court Churn \. Vi/a, 14 C. 
W N. 346: Mitya Mail liar \. Sriiiatli, 8 
C. L } 542; Sant ala Jiadaswari. 50 C. 
727 (736) ; Mtirugayi v. Viramakali. 1 
M. 226: Pit h u v Govinda, 22 B 321: 
Panchappa v. Sanjanbasaiua, 24 B. 89. It 
should lie noted that the Act was merely 


intended In cieatc a new right and not 
to take away an old one. 

( t(i) liar Saran v. Nandi, 11 A. 330. 

(17) Pharam Pas v Mondial, (1889) 

\ \\ N. 78. 

(18) Ran jit \. Rad ha, 20 A. 476. 

(19) Gajadhar v. Kaun .cilia, 31 A. 161. 

(20) S'immant v. Mutannnal, 3 M. 265. 

(21 ) Pranjiran \. Bltikhi. 45 B. 1247; 
hut see Kora \. Borcani, 2 B. L. R. 199 
F. 11 .; Chamar v. Kashi, 26 B. 388 ; Bas- 
appa v. Rayara 29 B 91 F. H.; Lakshmana 
v Sira, 28 M. 425. 

(22) S. 302 (13), post; Lallubhai v. 
Mankurarbai, 2 B. 388. 

(23) XV of t8s6 
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presumably it did, unless custom entailed the forfeiture of her right. But 
this point was overlooked. Reference was made in the case to S. =5 of 
the Hindu Widow’s Remarriage Act. an 1 it was held that, being passed 
in 1856, it could not have legislated with reference to a right which was 
not recognized in Bombay till 1876, whence the wife’s position as the 
Gotraj Sapinda of her husband beianw* first established.<*4> but that fact 
would appear to make no difference in view of the fact that S 5 defines 
the rights which the remarried widow forfeits Kven apart from the 
Act, a widow, upon her remarriage, customarily, though not in variably, t-s) 
forfeits the property which she has inherited fn m her husband/') but 
the question is one of custom, and must not be treated as an inflexible 
rule. 


2619. Barrenness. —Barrenness does not disqualify a woman from 
succession/ 2 ) In the case of the wife, the text.', cmpowei the husband 
to supersede but not to disinherit her/ 3 ) But in Bomhav, where the 
daughter would otherwise take an absolute estate, a childless widowed 
daughter does not, in the absence of custom, inherit absolutely to her 
father, but takes only a life-estate, which she cannot alienate except for 
legal necessity/■*> 

2620. Customary Variation. —Though contract cannot/'' custom 
may modify the law of succession. As such, custom vests the Jain v idow 
with absolute rights by inheritance/ 6 ) On the other hand, custom is some¬ 
times severe on the daughters, excluding them altogether from succession ( - 7> 
Whatever may be its effect, a custom which has tin effect of varying the 
law, must, like all customs, be strictly proved/ 8 ) But sometimes, a.s m the 
case of impartible estates, the custom that they are, as regards succession, 
subject to the rule of primogeniture, has become a fact of sufficient 
notoriety, to be presumed till the contrary is shown/") 

288. (1) Subject to the provisions of Section 351, the 

Uncha«uty a dU- widow is disqualified from inheritance if she 
qualification. was unchaste when the succession opened. 

(2) But under the Dayabhag law, this disqualification 
extends generally to all female heirs. 


(24) (1876) Lalluhliai \. Mankuvarbai, 
2 B. .188 

(25) Jat widows do not forfeit their 
inheritance; Mongol v Varto, 49 A. 203. 

(1) Sttraj v Attar Kuntari, 1 P. 706 
(713). 

(2) Kliem Koer v. Jai Koer, (1875) 
P R. No. 16. 


(3) Rmn v. Loorindas. (1867) P. R. 
No, 40. 

(4) Rulakhidas v. Keshavlal, 6 B. 85. 

(5) Tagore v. Tagore, 9 B. L. R. 377 
P. C.; Puma v. Kalidlian, 36 C. 603 P. C. 

(6) Madanji v. Tribhuvan, 36 B. 396; 
Sheo Singh v. Dakho, 6 N. \V. P. H. C. 


R 382, affirmed (). \ ’1 A. fi88 P C 

(7) fia/rangi v. Maiuikc.-nika, 9 Itoin 
L. K. 1348 P C 

(8) Ilhatncait Devi v. Niluil (hand, 
(1879) P. R No. 73. 

(9) Katama Naehiai v. Rant of Shivo- 

tjanga, 9 M 1 -V 589; Siv<nuhrmnanyo 
v. Sabraninniani, 17 M 316; Ufalliktirjitna 
v. Durga, 18 \f 40O P C ; Mulhuvadu- 
ganadha v. Periasami, 19 AT 4" r !\ ; 

Kochi v. Kathi, 25 M Soft P. f.; Ram 
N audit a \ Jaak t, 29 (' 828 P C ; Sarto/' 
Kuari v. Deoraj, jo A. 27 2 T. (' ; Jagdisli 
v. Sheo Parlab. 23 A 369 P. C, 


H. C.-81 
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Synopsis. 


(1) Texts on the Subject (2621- 

2622). 

(2) Chastity a Condition Appli¬ 

cable to J Vidovas only 
(2623). 

(3) Unchaslity Not a Bar to 


Inheriting Stridhan 

(2624). ‘ 

(4) Property Once Vested Can- 

7101 b*' Divested for U 71 - 
chastity (2625). 

(5) Remarriage not Unchastity 

(2626). 


26*1. Analogous Law.—The following texts bear on the subject of 
unchastity as a ground for exclusion:— 

Katyayan.— “ Let the childless widow, keening unsullied the lied of her lord and 
: with her venerable protector, cn;oy with moderation the property until her 

deMh ” 

Vrlddhamanu. —"The widow of childless man, keeping unsullied her husband’s 
bed ami persevering in rcl.gious observances, shall present liis funeral oblation and 
obtain h.s entire share "Oo) 

Yndnavalkya.— “ A woman guilty of unchastily shall be deprived of her position 
and possession, shall wear dirty rlothcs, shall live upon slaiving maintenance, shall be 
humiliated and m ale to sleep on hare ground. 

"The moon has given them purity, the Gandhnrvas ha\e given them sweet voice, 
the Fire-god has given them permanent sanctity; women are, therefore, always pure. 

“ A woman guilty of adultery is purified by catamenia, but her abandonment is 
or Lined in case of conception by adultery, and in ease of causing abortion or killing 
the husband, as well as in case of committing heinous sins.”*") 

2622. Chastity in a woman is generally commended.* 12 ) But in Manu 
unchastity is no bar to succession, and as an offence it is regarded as 
venial. “A woman (committing’adultery) is purified by catamenia, 
provided she did not conceive.”* 1 !) But it grew In popular disfavour 
when Yadnavallcj'a wrote, for he is severe upon that failing. But neither 
Yadnavallcya nor his commentator, the author of Mitakshara expressly 
mentions unchastity as a disqualification for inheritance; though as 
leading to degradation in certain eases it is held as comprised in the acts 
entailing it. 

It will be noticed that all the texts dealing with unchastity relate 
to the wile. They clo not refer to other female relations. 

2123. Other texts, letting in other females, do not refer to their 
chastity, which only occurs in the case of the widow. It is consequently 
held that it is a condition applicable only to the widow, and not to all 
female heirs *' 4 ) But the contrary has been held in Bengal,<‘5) on the 


(10) Cited in "Mit, II-I-6, iS. 

(11) Yad., 1-70-72. 

(12) Manu, TX- 0, 30. 

(13) Pnrasar, VII-1. 

(34) .idayapa v Rudrava. 4 It 104; 
Kojividn v Lokshmi. 5 M. up; Angam- 
nml v Venkata. M. 509; Vedammal v. 
Vrdmayaga, 31 M. too (109): Ganga v. 
Ghasita, 1 A 46; Baldeo v. Mathura, 33 


A 702; Ram Pargash v. Dhan Bibi, 3 Pat. 

152 . 

(1=5) Ramanatli v. Purga, 4 C. 550; 
Ramananda v. Raikishori, 2 2 C 347 
*354); Sttudari v. Pitambari 32 C. P71; 
Raiabala v. Shxama. 22 C. W N. 56G; 
45 I. C. 7T4: Trailakhya v Radhasundari, 
23 C. W. N. 970, 55 ' I. C. 704. 
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authority of Raghunandan, “ a high authority in the Bengal school," which 
the Madras Court refused to follow/ 16 ) But in Bombay, the Bengal 
view was supported on the ground that since unchastity is either a vice 
or results in excommunication, the woman is incompetent to inherit in 
any and every capacity/ 17 * 

2324. Unchastity does not dissolve the marital tie/ 18 * but is a dis¬ 

qualification for the wife’s succession to her lurband/' 9 * unless it was 
condoned by him/ 40 * Unchastity does not, howeve., debai a woman from 
inheriting the stridhan property of her female tel .dves <- M * Accoiding to 
the Bengal school, unchastity is a t* round for disinheriting a daughteiA 44 * 

but elsewhere the disqualification is stated to be limited to the widow, 

being inapplicable to other female lelalions, c. </, the mother/-’ 3 * But 
the Privy Council, in one case, said. "It seems clear, however, that 

though an unchaste daughter is excluded from inheriting her father's 

estate, or an unchaste mother that of her son, it is not by virtue of 
either of the abnvementioned texts of Vridha-Manu or Katyayan.’'^-’** 

2325. But the rule equally applicable to all is that whatever may 
be the effect of unchastity as a disqualification for inhciitancc, it is no 
ground for divesting an estate after it has once become vested in her. 
In other words, while unchastity may be a good ground for exclusion 
from inheritance, it is no ground for disinherison/ 45 * Another point to 
be remembered is that a single lapse does not amount to unchastity. The 
earlier texts even condone unchastity not followed by conception. But 
while this view is no longer tenable, still the Courts treat unchastity as 
admitting of degree. 

2626. Remarriage is not unchastity. Consequently, apart from 
custom or any other law for the time being in force, a female heir is 
not disqualified from inheritance by reason of her remarriage. For 
instance, the mother though remarried, is a competent heir to her son/ 1 * 
and even to her husband, except when her remarriage, being legalized 
by the Hindu Widows’ Remarriage Act/ 4 * is coupled with the disability 
created by the Act. Apart from such disability, where a remarriage is 


(if>) Vedanimal v Vedauayaga, 31 M. 
100 (110); Kotluuidarania Subbtar, -,2 
M. 1 . J. S14; 102 I C 429 (1027) M 
S 7 f>- 

(17) Ganijn v Chandrabhaga, 32 B 
■ : 75 (-94* 

(18) BisheAun \ Mai a. (1870) X. \\ 
P. H C. R ioo; liinit/a \ Ghauta, 1 A 
4 '> 1 *'. B.; Xaravan \ lit Ink. 29 A 4: 
Subharaya y. Ramasatm, 23 M. 171; 
Chhatukurmi v. R a/a raw, 3 T. C 374; 
contra in Ram Prasad S 'uhu Rat, 4 X 
L. K. 31 

(19) Khettermoni v. Kadambini, 10 C 
W. N. 964, 17 I. C. I\i; Sita Raw v La.\- 
wan, U N L. R. 128 

(20) Gangadhar v. Vein, 36 B. 138; 
Radhi Lai v. Balzeant Ram, 40 A. 178. 

(21) Nogetidra v. Renoy, 30 C. 521. 
Angammal v. Venkata, 26 Af. 506 

(22) Ramchandra v. Raikishori, 22 C 


347; Aih v. Aideic, 24 C. \\. N. 173. 

(23) Advyapa \ Rudrava, 4 B 104; 
Kaiiyadu v. Lakthmi, 5 AT. 149; Angam¬ 
mal v. Venkata, 26 At 509; Vedammal v 
I’edanayaga, 31 AI. 100 (105) ; Daldco v. 
Mathura, 33 A. 702 

(24) Kery v. Mo.iceram. 13 B L. R. 
1 (45*. affirmed O A. Montram v Keri, 
5 ('. 776 (787) P. (*, I'xnlained ‘n Rawa- 
wvida v. Ratkishon. 22 C 347 (353). To 
die same effect. Ram Nath v Pttrt/a, 4 
(’ 550 ; Xand art y. Pitambarl, 32 C. 871. 

( 25) Matangini r. Jayakali. 5 11 . L. R. 
.jofi. Keri v Afoniram. 13 11 L R 1 F. B., 

IQ W. R. 367 F 11 , O. -\.; Mont Ram v. 
Keri, 5 C. 776 P. C. 

(1) Akorah v. Bareanee, 2 B. I.. R. 199 
F. B, 11 \V. R 82; Rauippa v. Rayava, 

29 B. 91 F. B. t followed in /far Kishore 
v Tltakur Phan, jfi C. W. N. 925. 

(2) Act XV of 1856. 
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permitted by custom, no disability can be imported into the custom, 
unless it was an integral part of it. 


289. When an heir is disqualified, the next heir of the 
Succession on ev- deceased succeeds, but the disqualified heir is 
dujian of disquaii- entitled to maintenance for himself and his 
fied heir. family. 


Synopsis. 


(1) Disqualification Personal 

(2627). 

(2) Effect of Exclusion upon 

Inheritance (2628). 


(3) Maintenance of Excluded 

Heir (2629). 

( 4 ) Jntcr-Casic Marriages Act 

and the Law of Succes¬ 
sion (2630). 


2627. Analogous Law. —The following texts support the rule stated 
m the section:— 

Mitakshara. —“The disinheritance of the pc-rsims nbo\e described seeming lo 
imply the disinheritance of their sons, the author adds ‘ But their sons, whether 
leg’limate, or the offspring of the wife by a kinsman, are entitled to allotments, if free 
from similar defects.’"fa) 

Dayabhag.—“When the father is dead (as well as in his lifetime), an impotent 
in: i\ a blind man, etc., are not rompetent to share the heiitagc Food and raiment 
should he given to them, excepting the outcast. But the sons of such persons, being 
Inin similar defects, shall obtain their father’s share of the inheritance”(i) 

2628. Effect of Exclusion upon Inheritance. —The effect of exclu¬ 
sion of an heir upon inheritance is (hat the excluded heir receives main¬ 
tenance charged on the estate, and the succession devolves upon the next 
heir as if he were dead or had relinquished his right/*) It is immaterial 
that the next heir claims through him, since the incapacity being personal, 
does not taint the lilnod/ 6 ) Consequently, the wife or widow of a dis¬ 
qualified person is not incapable of inheriting property merely hv reason 
of her husband's disqualification, whether she claims as heir to a deceased 
person through her husband or otherwise, if she is herself free from any 
of the defects which exclude a person from inheritance (?) Rut this rule 
cannot be extended to one excluded for his being guilty of murder, in 
which case he ceases to he a stock for a fresh line of descent/ 8 ) 

2629. Maintenance of Excluded Heir. —The excluded heir and 
his family are provided with maintenance as a solatium for loss of inherit¬ 
ance. The subject has been already considered in S. 82. 

2630. As previously observed, caste is the fulcrum of Hinduism, 

and its rigidity, however baneful, has been con- 
Age» te Act***and & the scrvc ^ hv the law of caste which prohibited inter- 

Law of Succession* caste marriages and indeed all inter-communal 

social intercourse. The recent enactment of a law, 


(s) Yad, 11-142; Mil., IT-X-q (6) Gangu v. Chandrabhaga, 32 B. 275. 

(4) Dayabhag, V-V-n (295). 

( 5 ) Pareshmam v. Dinanath. 1 R. L. (7) lb, distinguished in Kcnchava v. 
R (A. C.) 177; Bodhuarain v. Omrao, 13 Girimallappa, 48 B. 569 (576) P. C. 

M I. A. 519 (8) Kcnchava v. Girimallappa, 48 B. 

569 ( 576 ) P. C. 
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due to private incentive, has legalised intermarriages between all Hindus, 
Buddhists, Sikhs and Jains, who, it will be seen, belong to the same 
ethnological group of Hindu society a l follow different offshoots of 
Hindu religion. This measure, the effect of which will he more fully 
discussed in the sequel, has had the effect of wiping out the canonical 
rule against inter-caste marriages, ami it has furtht. assured to the issue 
of those contracting them the protection of ihc huglish Taw of Succes¬ 
sion as embodied in the Succession Act 

The Act is optional, but us far-reai hing effect .v ill only he appreciated 
ip the course of time, when its -ospel of new liberty becomes better 
known and more widely appreciated in practice 

290. No Court shall enforce the disqualification of an heir 
o itcaats not di»- resulting from his renouncing or having been 
qualified. excluded from the communion of any religion, 

or being deprived of caste. 


Synopsis. 


(1) Outcasts Not Disqualified 

(2631). 

(2) Convert’s Riqht of Succes¬ 

sion Protected (2632) 


(3) Law of Forfeiture Not 

Absolutely Ahroijated 
(2633) 

(4) Fxelusion Rcsitllinq from 

. 1 f os lacy i 2o34) 


2631. Analogous Law. —The language of this section is drawn 
from the provisions of Act XXI of 1850. then misnamed “The Lex 
Loci Act,” and afterwards again misnamed “ The Caste Disabilities 
Removal Act.”D) Hs more appropriate title would have been " The 
Freedom of Religion Act,” since the Act abrogates tbc rules of both the 
Hindu and Mahomedan Law. which disqualify an infidel from in¬ 
heritance A I0 > 


The texts on the subject have been already set out under Section 
280. They regard an apostate and an outcast as wholly disqualified from 
inheritance. That rule, enacted to pi event defection from one’s ancestral 
faith, has now been in a great measure abrogated by the Statute which 
regards freedom of thought as no disqualification for inheritance. 

2632. Tt will he noticed that the language of the Act only removes 
the disability from the convert but does not extend to his descendants. 
Consequently, if a Hindu becomes converted to Christianity, his descen¬ 
dants cannot, as reversioners, claim the estate of a deceased Hindu. This 
view proceeds upon the restricted meaning assigned to the word 
“ renounced ” or “ excluded ” as applicable only to the immediate con- 


(c>) By the Short Titles Act (XIV of 
1897). 

(10) Under Mahomedan Law, a Kafir 
relation, howmuchsoever near, is wholly 
excluded.—Amir Ali’s Mahomedan Law 
(Handbook), 35-371 , 2 Mahomedan 

Law, (2nd Ed.), 85, 121; Bhagzvant Singh 


v. Kalin, 11 A. 100; Rufa v. Sardar 
fifirza, 1 L. 376; Khuniti Lai v. Cobind, 
33 A. 356 (365, 366) P. C The Act was 
first enacted as S 0 of Beng. Reg. VII of 
1832, the principle of which was extended 
to the whole of British India by Act XXI 
of 1850. 
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vert and not to Iiis descendants/") The contrary has been held in 
Allahabad, where these word 1 '-, read with the Preamble, are held to include 
those who are at any time exc’uded from their religion/ 12 ) In any case, 
if the descendants of a Hindu convert are brought up as Hindus, they 
re-enter the fold of Hindu Law, and will be subject to its rules regarding 
succession/ 13 ) A Christian is entitled to succeed to another Christian, 
though the latter he converted to Islam/ 14 ) The Act protects the con¬ 
vert’s right of succession, whether he became a convert before or after 
the succession had opened/' 5 ) 

2633. It will be noted that the Act does not abrogate the law of 
forfeiture absolutely, but merely enacts that that law “ shall cease to be 
enforced as law,” which might mean that the Courts would give effect 
to it or that they shall do so only otherwise than by enforcing it. In 
either view, the forfeiture remains—only the Courts will not recognize it 
for certain purposes. Consequently, if the forfeiture is given effect to 
by an award, it cannot be set aside on the ground of its illegality. 

2634. Again, the Act does not apply to all exclusions from inherit¬ 
ance, but only to those resulting from apostacy. Consequently, where 
a Hindu (,<> ) or a Buddhist* 1 ?) became converted to Mahomedanism and 
married a Mahomedan wife, his Hindu wife would be excluded from 
inheritance to him, since the law of succession applicable to him would 
be the Mahomedan law, and under that law an infidel is disqualified. 

291. (1) Notwithstanding 1 anything contained herein, 

succession to the property of any person 
the¥«°caM^on Act. 13 married under the provision of the Special 
Marriage (Amendment) Act, 1923, shall be 
regulated by the provisions of the Succession Act. 

(2) Provided that his own right of succession to the pro¬ 
perly of another shall be determined as if he had not contracted 
such marriage. 


Synopsis. 

(11 Persons Subject to the Sue- (2) Exceptiotial Cases (2636). 
cession Act (2635). 

26 ? 5. Analogous Law.—The provisions of this section are drawn 
from those of the Act therein mentioned/ 18 ) It legalizes intermarriages 
between Hindus, Buddhists, Sikhs and Jains, and as they have their own 


(ir) Vaithiliinja v. A yyallwrat, 40 A. 
1118; Sundaraiiunal v. Amccnal, (1927) 
M. 72. 

(12) Bhagwanl Singh v Kalin. 11 A. 
100, dissented from in Vaithilinga v. 
Ayyathorai, 40 A. 1118. 

(13) Ram Pergash v. Dahan, 3 Pat. 152. 

(14) Rupa v. Sardar Mirsa, 1 L. 376. 
(1$) Khunni Lai v. Cobind, 33 A. 356 


P. C.; Ram Pergash v. Dalian Bibi, 1 
Pat. 152 (179). 

(16) Chedambaram v Ma Nycin, 6 R. 
243 (252). 

(17) Asha Bibi v. Ma Kva Yin, 64 I. C. 
(R) 514 . 

(18) Cl. (1).—S. 24, Snccril Marriage 
Act, as amended by Act XXX of 1023. 

Cl. (2).-/fc, S. 23. 
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law of succession, it was considered expedient to give them the benefit 
of the most modern law of statutory succession as enacted in the Suc¬ 
cession Act. At the same time, the: own right to succession is 
safeguarded. 

2636. Exceptional Cases.—In ITerali/ing the Hindu Law of 
Marriage by permitting Hindus, liuddh'sts, Sikhs and Jains to intermarry 
without reference to caste or sect, it w.is apprehended that the issue of 
such marriage should receive the benefit of the modem lav\ of Succession, 
which confers no special rights upon agnatic kinM ,i <*n to the supersession 
of cognates and especially the females. At the same time, it was felt 
that such persons should not be penalis'd by having to forfeit tlieii right 
of succession to others. This dual object is achieved in the enactment 
of two sections added to the Special Marii.ige Act, (l<>) which, while safe¬ 
guarding such persons’ right of accession to any propeity, at the same 
time removes all agnatic rights and sexual disabilities by placing succs- 
sior. to their own property under the jurisdiction of the Succession Act. 
The relations of Hindus who marry under this Act, are thus assured of 
every right to which they would be entitled under the modern law of 
inheritance embodied in a statutory enactment, fr e from the archaic 
notion of property and inferiority of the weaker sex 


(19) Ss. 23, 24, Special Marriage Act (III uf 1^72), as amended by Act XXX 
of 1923. 



CHAPTER XXIV 


The Mitaksiiara Inheritance to Males. 

2337. Topical Introduction.—The whole Hindu Law of Inheritance 
is centred in a single word —So phi das --who are a man’s heirs That word 
has varied in meaning as the law of inheritance developed. In the earlier 
stages of society, when religion was all in all, religious efficacy was, it 
is said, the sole test and preferred to propinquity, only those persons 
being selected as heirs who were most capable of exercising those religious 
rites which were considered to be beneficial to the deceased.But 
though this is how the ancient Hindu scriptures treat the question of 
heirship, it is probable that propinquity was even then the real test, and 
though religion made the offering of oblations as an antecedent prelude 
to succession to insure their due performance, the two must have at first 
merely denoted the sequence, though in time they developed into Post 
hoc enjo propter hoc The other view, that in early times the right of 
inheritance was dependent on the right to participate in the offerings of 
funeral oblations/-) must be reterred lo an intermediate stage when that 
test did not conllict with propinquity and when an undue emphasis, laid 
on the performance of obsequies, could not divert succession from the 
nearest natural heirs. And in fact, in the case of near succession, the 
right depends upon consanguinity under both the systems. Tt is only in 
the case of remoter relations that, the Dayabhag falls back on the prin¬ 
ciple of spiritual benefit,L«> w'hile the Mitakshara consistently follows 
throughout the rule of propinquity/ 4 ) 

At any rate, the question of moment to the practical student of law 
is not to trace the genesis of the rule through its mazes of conllicting and 
contradictory texts, but to examine its present operation on the law of 
inheritance. 


2638. The term “ Sapinda ” has been the subject of exhaustive dis¬ 
cussion by the Privy Council in a easels) which their Lordships have since 
followed. According to Yadnavalkya. Sapinda relationship ceases after 
the seventh degree on the father’s side in the father’s line and five degrees 
cm the mother’s side in the mother’s line/ 6) This relationship is set out 
with regard to marriage; but it was held by the Bombay High Court as 


(1) Taporc v. I'agorc, 9 B. L. R. 377, 
(394) P. C. 

(2) Ramchandra v. Pinayak, 42 C. 384 
(405) r. C. 

LO Nagendra v. Bcnoy. 30 C. 521. 

(4) Suba Singh v. Sarofaras, 19 A. 215 

F. B. 


(5) Ramchandra v. Pinayak, 42 C. 384 
(408) P. C., followed in Adit Narayan v. 
Mahabir Prasad, 35 I. C. 687, O. A. 48 I. 
A. 86, bo I. C. 251 P. C. 

(6) Mit., Achar Kand, v. S3 Translated 
per West and Buhler, 1 Hindu Law 120, 
quoted in Ramchandra v. Vinayak, 42 C\ 
384 (408) P. C. 
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far back as 1876 that that limitation defined the term as equally applicable 
to inheritance/?) 

2639 . It will be noticed that while the list of agnatic heirs is un¬ 
limited, that of Cognates or Handhus is limited only to five degrees 
from the common ancestor; other Handhus being wholly excluded from 
inheritance in favour of complete str ngers, such as the Spiritual pre¬ 
ceptor, the pupil, the fellow-student ami the crown. This preference 
of strangers to distant relatives is not easily intelligible to the Hindu, 
who would treat all Handhus, however ’-emote, . ■> heirs but the Privy 
Council has upheld the restriction observing on the claim of distant 
Handhus as follows: “The right of inheritance is founded on Sapinda 
relationship which, undei the Milakshava, means consanguinity in a 
distant legal sense clearly explained by the author. This bond comes 
to an end with the fifth degree when the descent is through the female. 
It seems difficult to conceive that the right to inherit, should continue 
after the relationship, on which it is founded and which gave it birth, 
has come to an end.”**) 

In this view the term “ Sapinda ” has a special meaning being limit¬ 
ed to agnatic kinsmen related to the deceased within seven degrees, 
anti if a female intervenes, within only five degrees of the common ances¬ 
tor. A person not so related is not a Sapinda within the meaning of 
law. Hut a person may answer this test and be a Sapinda, and yet 
not be in the line of heirs, because in order to succeed as an heir he 
has to answer another test—that of mutuality. What this means will be 
the subject of the ensuing discussion. 

For the present it will suffice to add that while any agnate is a 
possible heir—the sole test in case of competition being his propin¬ 
quity to the deceased judged by the nea‘rness of this relationship to 
him and measured by the line possessing the particles of a common 
body—the test applicable to the Haudlm succession, though technically 
the same, is of no avail after the relationship has gone beyond the 
fifth degree counted from and inclusive of the propositus or of the 
common ancestor. 

2649 . Hut within these limits, since propinquity is the primary rule 
governing the law of Mitakshara succession, it presents a contrast to 
the Dayabhag law which still regards the accrual of spiritual benefit 
as the sole criterion. Hut this difference in view-points does not make 
much difference in the catena of nearer heirs, though the lines diverge 
as the relationship becomes more distant, Dayabhag being more com¬ 
passionate to women heirs and those classed as Handhus in the Mitak¬ 
shara system. A glance at the order of succession in the table printed 
under Section 298 would at once show both their affinity and contrast. 


(7) Lallubhai v. Mankuvarbai, 2 B. ,$8, chandra v. Vinayak, 4 2 C. 384 (408-4x0) 
followed in Umaid Bahadur v. Udoi P. C. 

Chand, 6 C. 119 (126) F. B.; Babulal v. (8) Ramchandra v. Vinayck, 42 C. 384 
Ntnku Ram, 22 ('. 339, approved in Ram- (418, 419) P. C. 
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292 . (1) “Propositus” means the person from whom a 
•• Propo.itu. ” and descent is traced. 

“ Last full owner ” 

defined. (2) Last full owner means one who 

held the property absolutely at the time of his death. 

2641. Analogous Law.—-The " last full owner ” has reference not 
merely to the nature of the property possessed by a person at the time 
of his death blit also to the rights possessed by him. For instance, the 
Bengal father possesses absolute powers of disposal over coparcenary pro¬ 
perty during his lifetime. He is the “ last full owner ” within the meaning 
of this clause. Hut since, under the Mitakshara, full ownership is only 
possible in respect of property (*) which is the self-acquisition of a 
member of a coparcenary, or (it) which belonged to the sole surviving 
coparcener, or (iii) which was possessed by a separated member of his 
family, the term must be limited to designate such property. It is obvious 
that the Propositus and the last full owner would in many cases be the 
same person. It is so when the relationship is to be traced to him. 

293 . In this chapter the “ Sapindas ” of a person 

include:— 

•' 5 spin da ” defined. 

(a) his male relations related to him 
directly or through a common ancestor, as the case may he, in 
ascent or descent not more than seven degrees distant in the 
male line or five in the female line inclusive of himself and the 
relation concerned; 

( b ) his wife, daughter, and daughter’s son, and the wives 
of his six ascendants; and 

( c ) such of his other relations as are described in Section 

297 - 


Synopsis. 


(1) Texts on the Subject (2642). 

(2) Definition and Twofold In¬ 

terpretation of Sapinda 
(2643-2645). 

(3) Classification of Sapindas 

(2646). 

(4) Dayabhag and Mitakshara 

Systems (2647-2648). 

(5) Property to be Inherited by 


Nearest Sapinda (2649). 

(6) Sapindas Illustrated (2650- 

2651). 

(7) Mode of Computation 

(2652-2653). 

(8) Two Conditions Required 

to Constitute a Heritable 
Bandlm (2654). 

(9) Illustration (2655). 


2642. Analogous Law.—The following texts bear on the subject 
Of Sapinda relationship:— 



S. 293.] 


+HK MiTAKSifARA iNHKftlTANCE YO MaLES 


1291 


Manu (After specifying the nearer relations as heirs continues)—“7. To the 
nearest Sapinda the inheritance next belongs (8) The relation of ilie Sapinda ceases 
with the seventh person "(9) 

Yadnavalkya.—“Let him marry an auspicious woman, one nut previously 
married or deflowered; beautiful; unrelated in him as a Sapinda;. . and who is 
beyond the fifth and seventh degree on tin mother’s «.idc .u-d the father's side 
lespectively ”('°) 

Mitakshara (commenting on the last") —See quotation, § 531. 

“(1) Any descendant within the sew nth deg r cv retki.md from and inclusive of 
himself, that is, any of his first siv dcscci. .nuts. 

“ (2) Any ascendant within the seventh degrw r<ckn.ied fnnn and inclusive of 
himself in the paternal line, that is, any of Ins first six ascendants in his paternal 
line. 


“ (3) Any collateral descendant within the seventh degree reckoned from and 
inclusive of the six paternal ascendants, that is, any of the first descendants of an> 
of the first six ascendants in the paternal line 

“ (4) Any ascendant within the fifth degree reckoned from and inclusive of 
himself in the maternal line, that is, any of ihc four maUrnal ancestors, namely, 
the mother, her father, her grandfather ami the lest; and 

“(5) Any collateral descendants within the fifth degree reckoned from and 
inclusive of any of the three maternal ancestors, beginning with the mother's father, 
that is. any of the first four descendants of any of the three maternal ancestors 
beginning with the mother’s father O') 

2643. Sapinda. —The word “Sapinda ” (,i) has already been explained 
before under Section 20 (§§ 531-540). It is there pointed out that the word 
is used m a dual sense, as signifying one relationship for the purpose of 
marriage and another for the purpose of inheritance The word denotes 
consanguity. The term often occurs both in Apastamb and in Gautam Hut 
Jimut Vahan gives it a different turn, holding that the term means those 
relations who are connected by funeral oblations*^) in accordance with 
the following text of Manu:- — 

Manu.—“ The divine manes are always pleased with an oblation in empty glades 
on ‘lie banks of rivers and in solitary spots. 

*' Having walked in order from east to south and thrown into the fire all the 
ingredients of his oblation, let the sacrificcr sprinkle water on the ground with his 
right handi From the remainder of the clarified butter, after having formed three 
balls of rice, let him offer them with fixed attention in the same manner as the 
water, his face being turned to the south. 


(8) Manu, IX-18;. 

(9) lb., V-60. 


(10) Yad., 1-53. 

(11) Babu Lai v. Nankti Raw, 22 C. 
VJ9 ( 34 2 ). approved in Ramchandra v. 
Vuiayek, 42 C 384 (420) P. C. To the 
same effect, Vmaid v. Udoi, 6 C. 119 
(125) F. B. 


(12) As to its meaning, see § 535, ante, 
and Ramchandra Vuiayek, 42 C. 384 
(404) 1 J . C. The word may mean— Sa 
with, and Pinda ' body ’ or ‘ ball,’ i c., re¬ 
lated to the same body or through the 
funeral ball. 

(13) Omrit v. Lnckhee, 10 W. R. (F. 

B.) 76 (77)- 
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“Then having offered these balls after due ceremonies and with an attentive 
mind (to the manes of his father, his paternal grandfather and great-grandfather), 
lcl lnm wipe the same hand with the roots of the kus glass which he had before used, 
for the sake oi his paternal ancestors in the fourth, fifth and sixth degrees, who are 
the partakers of the rice and clarified butter thus wiped off. 

“If his father lie alive, let him offer the Sradh to his ancestors in three higher 
degrees Should his father be dead, and lus grandfather living, let him, m celebrat¬ 
ing the name of his father (that is, in performing obsequies to him), celebrate also 
lus paternal great-great-grandfather. 

"Ilcfore the obsequies to ancestors as far as the sixth degree, they must be 
performed to a Jlralimm recently deceased, but the performer of them must in 
that case give the Sradh without the ceremony to the gods, and offer only one 
round cake, (and those obsequies for a single anccslor should be annually perfmined 
on the day of Ins death). 

“When afterwards the obsequies to ancestors as far as the sixth degree, 
including him, are performed according to law, then must the offering of cakes be 
made by the descendants in the manner before ordained for monthly ceremonies.” 

2644. It will be thus seen that Manu requires the offering of the 
funeral oblations by one to his six immediate ancestors in the male line, 
but he draws a line at the thiid ancestor. That is to say, while these 
are entitled to the honour of complete rice balls being offered to them, 
and their Shradh performed, the next three ascendants, that is, the 
ancestor four to six degrees remote is only entitled to the offals, that is 
lep or the leavings collected after service to the first three. These three 
ancestors are also called the Sakulyas. But it is a distinction which is 
not kept up in the Milakshara, where the term Sapittda is used to denote 
both classes. Now since the Hindu rule of counting is to include the 
Propositus, it follows that the term Sapinda, according to Manu, means 
a male relation related up to the seventh degree. As Manu himself says:— 

“ Now the relation of the Sapindas, or men connected by the funeral cake, ceabcs 
with the seventh peison, or in the sixth degree of ascent oi descent, and that of the 
Samanodakas or those connected by an equal oblation of water, ends only when their 
births and family names arc l o longer known.”(«4) 

2645. It will be seen that Manu does not mention any Sapinda to 
the deceased through females. They, however, make their appearance 
first in Yadnavalkya’s enunciations, G*) commenting on which the Mita- 
kshara limits that relationship to the fifth on the mother’s and the seventh 
on the father’s side. (,&) The Privy Council have held that this definition, 
though occurring in Acharkand (or the chapter on Pituals), and primarily 
intended to define the degree of prohibited consanguinity for marriage, 
applies equally to inheritance. 

2646. Now, Sapindas may be either Gotraj or Bhinna Gotra, i.c., 
those who belong to the same yotra or those whose yotras are different. 
The first are called Gotraj Sapindas, and the latter Bhinna Gotraj 
Sapindas, otherwise called Bandhus. The former are agnatic, while the 


( 14 ) V-6o. 

(15) Ramchandra v. Vinayak, 4 2 C. 
384 (406) P. C.; Lallnbhai v. Mankuvar- 
bai, 2 B. 88, O. A. 5 B. no P. C\ 


(16) 53 Achar Kand, cited in Ram¬ 
chandra v. Vinayak, 42 C. 384 (408) P. 

(17) Ramchandra v. Vinayak, 42 C. 
384 (409) P. C. 
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latter are cognatic kinsmen. Now since the Sapindas beyond the 
third degree are also called Sakulyas, the various terms are thus related:— 




( Mttaksharu) 

(1) Gotraj (Agnates)—Also called 
Soman Golra 

(2) Bandlius (Cognates)—Also 

called Bhinno Golra 


v Dayabhat/) 

(1) Properly, being agnates up to 
the third -bgree —including also cer¬ 
tain female 

(2) S a,': ,’vrzf (trom the fourth to 
sixth iligiei) 


2647. The Hindu Law of Inheritance is -uhdivioed into two main 
systems, the Dayabhag and the Mitakshnra. “ lly the general Hindu 
Law of inheritance, where the Alitakshara does not prevail, the heirs are 
generally selected because of their capability to exercise certain religious 
rites for the benefit of the deceased Where, however, the Alitakshara 
governs, each son, immediately on his birth, takes a share equal to his 
father in the ancestral immoveable estate.’’* lS > In other words, while 
inheritance under the Alitakshara depends upon consanguinity, that under 
the Dayabhag, in the case of remoter relations,* 19 * depends upon spiritual 
efficacy. 

2648. But both deduce these diametrically opposite conclusions from 
the same texts, ascribing to the term “ Sapinda ” the meaning which 
accords with their conclusions. That term, as already remarked, is some¬ 
what of a doubtful import, since the woid " Pinda " has a dual meaning 
and fits in with either deduction.*-"’* In either view, the material question 
is not what the word means, but rather what relations it comprises. 

2649. Alter mentioning the nearest relations as heirs of a person by 
name, such as sons, grandsons, gnat-grandsons, father, brother and 
others,* 31 * Manu adds: “To the nearest Sapinda the inheritance next 
belongs.”*-*-') or more literally translated: "Whoever is near to a Sapinda, 
his property shall belong to him"; or in other words, the property of 
person must be inherited b\ his nearest Sapinda, from which it follows 
that the deceased proprietor and his heir must he nearly related to each 
other as Sapindas, that is to say. (i) the two must be related to each 
other as Sapindas, and ( ii) the heir must be his nearest Sapinda. 

2650. This raises the question: What is a Sapinda? The earliest 
law-giver Manu defines it thus: “Now the relationship of the Sapindas 
ceases with the seventh person.”*-** This definition is meagre and does 
not state whether the seven degrees are to be counted both in the line of 


(18) Kali Pershad v. /Inand Roy, 15 
C. 471 (480) P. C.; Ihnaid v. Uday. 6 (’ 

1 ig; Pabit ha! v. Nankn Ram, 22 t. .139 

(19) Naqendra v. Brnoy, 30 C. 5 - r - 

(20) Lit Skr. Sa with and Pinda body 
or ball According lo the Dayabhag. 
Sapinda means persons allied by the fune¬ 
ral-ball, according to the Alitakshara, 
those possessing particles of the same 


lir.dy, see LoUitbhai \ Mankuvarbai, 2 B. 
38,8 ( 4 -’ 9 , 430 ). 

(21) Aland, IX-153-186. 

(22) 1 b, 187; Sir W Jones’ paraphrase 
is inaccurate. He translates the passage 
thus: “To the nearest Sapinda, male or 
female, after him in die third degree, the 
inheritance next belongs.” 

(23) A fami, V-60. 
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ascent or descent and whether it includes also collaterals. Vidyaneshwar’s 
definition is more comprehensive, while its explanation in the Mitakshara 
lets in the following relations who are all Sapindas: Son’s son' son, the 
wife, nephew, and brother’s wife. But this is by no means an exhaustive 
list, since Dharm Sindhu of Kashinalh, the latest writer of the Benares 
school, gives the following illustrations:— 

Illustration (i). 


(1) Suppose Kanti and Gauri are two Vishi 

daughters of Vishnu. Kanti has a son I 

Sudhi, Gauri has a son Har. Budh, r J 
Chaitra, Gan, Mrira are the son, grand- Vgl 

son, great-grandson, great-great-grandson Budh* (S) 
of Sudhi; and Maitra, Siva, Bhup and Chaitra (S) 
Achyut are the son, grandson, great-grand- Gaii (S) 
son, and great-great-grandson of Har. ul r . in Vm^ 

Rati is a daughter of Mrira and Kama is a 1 t ) 


Gauri (D) 
liar (S) 
Maitra (S) 
Siva (S) 
Bhup (S) 
Achyut (S) 
Kama (S) 


son of Achyut. Both of them arc eighth in descent from the common 


paternal ancestor Vishnu; Rati, and Kama, therefore, can marry each other. 


(2) Suppose, again, Datt, Som and 
Sudhi, are the son, grandson anti great- 
grandson of a common ancestor Vishnu. 
Shyaina and Rati are the daughters of 
Sudhi, and Budh, respectively. Shiv is 
Shvnma’s son and Gauri is the daughter 
of Rati. Shiv and Gauri, being both of 
them sixth in descent from the common 
maternal ancestor Vishnu, arc not with- 


llluslration (2). 
Vishnu 


Datt (S) Chaitra (S) 

Som (S) Maitra (S) 

Suclhi (S) Budh (S) 

Shyama (O) Kati (D) 

Shiv (S) Gauri (!)) 


in the prohibited degree of niarrifige and may therefore, marry each other. 
In the mother's line, it should lie remembered that the Sapinda relation¬ 


ship ceases after the fifth degree. 


2651. Taking the Mitakshara view of Sapinda relationship, its limits 
would include seven degrees, six in ascent and the same number in descent 
lrom the Propositus in the male line and 
four degrees in the female line, while as 
regards collaterals, it extends to six degrees 

m descent from a common ancestor. Tak- _ 2 3 4 5 6 _ 7 

mg first the male line, the following table 6 ;—F W | | )’ | | "|‘ 

gives a graphic enumeration of such rela- P jP 

tionshio. Here A-F are the ascendants 3 'Hc' jjy 

of F up to the seventh degree counting 2^—Ii W 

from himself. And similarly A-f are his II— A IF | | | | | | 

descendants similarly counted. They are P 2 j 4 567 “" 

all his Sapindas. And so are 2-7 in each ' “? 

collateral line, i.e., 36 in all, are equally 3 _ c 

P’s Sapindas. 4 

5 _£ 

To ascertain the degree of relation- 6 —/ 

ship in each case, it must be counted down¬ 
wards from a common ancestor, allowing 
a degree to each person. 
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Sapindas in the female line, called Bandhus, will be set out under 
that head. 

2652. Mode of Computation.—It ,\ill be seen from the annexed 
chart that in counting the degrees from the Propositus in ascent or 
descent, the degrees are to be counted from and inclusive of the Pro¬ 
positus. But in order to ascertain the relationship of the claimant to 
him if he is a collateral, the counting must begin from the common 
ancestor upto the claimant who must be not more than seven degrees 
distant from him. This is graphically set out im the table. 

But the rule for the counting of a Bandhu is in one respect differ¬ 
ent. In his case while the counting in the ascending and descending 
line is the same the father's mother is excluded in counting the father's 
maternal ancestors, but she is included in determining the degree of 
relationship of his descendants the object aimed at being to let in by 
the one rule the father’s mother’s great grandfather as a bandhu. and 
exclude, by the other, seven of his descendants from the same category. 
This will be explained more fully in the sequel (§§ 2666-26 b7) 

2653. Though the agnatic Sapinda relationship ceases with the 
seventh degree, that limitation has no practical value, since so far as 
the agnatics arc concerned, they are always heirs even up to the four¬ 
teenth degree and, indeed beyond, if the relationship to a common 
ancestor can be found. In this case even the rule of mutuality is immaterial. 
The rule as to degrees and mutuality is only applicable to Bandhu 
succession. The intervention of a single female in either line which 
joins the Propositus and the claimant-heir places him in an inferior 
category to the agnatic kinsmen who have all precedence over him. 
It has been argued that these limitations are unnatural and opposed 
to the law of propinquity, since it is not just that a remoter Bandhu 
should be superseded In a preceptor, a fellow-student and even the 
Crown. But adverting to this objection the Privy Council observed: 
“ This argument appears to ignore the peculiar intimate relationship 
which their Lordships understand exists in the Hindu system between 
the pupil and the Ciuru who has to initiate him into the mysteries of 
the varied laws and rights and under whose rule he has to pass many 
years of his life. It is easy to suppose that in such circumstances the 
mystical relationship between the preceptor and the pupil should be 
regarded as creating a far closer idea than remote relationship of 
blood.And their Lordships admit that this argument has no force, 
so far as the Crown is concerned. But if the argument be sound, it 
should equally apply to the pupil, fellow-student and the Crown who 
displace the remoter Bandhu. The fact is that the Hindu Law of 
succession is in this respect illogical—so illogical that it excludes the 
father, but may under the rule include his son; while it wholly ex¬ 
cludes even the sister who has onlv been locally permitted to creep 
to inherit to her brother. The prime reason for the exclusion of Ban¬ 
dhus is the outcome of the policy of the law which excludes the suc¬ 
cession of women and all those who claim through them. Hindu Law 
discourages the succession of women, only tolerating that succession 


(i) Ram Chand v. Vinayek, 42 C. 384 (421). 
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in certain cases of close affinity, and then too limiting their estates to 
life. On their death succession is counted from the last male owner— 
their own succession being regarded as a mere digression which, though 
regrettable, was inevitable. Indeed, Manu had excluded even the wife 
and the daughter from succession/- 0 though thanks to the commentary 
of Kulluk Bhatt they have been permitted to succeed.^) 

A complete list of Sapindas will lie found shown in the annexed 
chart:— 


MITAKSHARA SAPINDAS 


GGGGGF W-S-S-S-S-S— 

45 44 46 47 48 55 56 

GGGGF -W-S-S-S-S-S— 

40 39 41 42 43 52 53 



2654. In the view of the Privy Council, two conditions must be 
fulfilled to constitute one to be a heritable Randhn : (1) that he must 
be related to the Propositus, if claiming through the father, not more than 
seven degrees, and if through the mother, not beyond the fifth degree. 
It is immaterial how many females intervene between him and the com¬ 
mon ancestor. (2) But another rule which excludes a fiandhu from 
heirship, is the rule of mutual Sapindaship, namely, that the Propositus 
and the claimant must be inter-related, either directly or through the 
common ancestor, as mutual Sapindas. The meaning of this would be 
clear, if regard is had to the fact already stated that while Sapindaship 
in the father’s line extends up to the seventh degree, that in the mother’s 
line ends only with the fifth degree. As to the first it is, however, clear 
that while in the case of the (iotraj Sapindas, the relationship must neces¬ 
sarily be traced in the male line, it is by no means necessary that for the 
purpose of Bartdhu relationship, the claimant should be necessarily related 


(2) Manu IX-185, 187. C. R. (O. C.) 244 (258); see Top Intr., 

(3) Vijiarangam v. Lakshuman, 8 B. H. Ch. XXVI, post. 
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through his mother, since if between him and the common male ancestor, 
any female ascendant intervenes, the degrees arc reduced from 7 to 5. 
Moreover, the number of females mtervem. g between him and the common 
ascendant cannot be more than one and in the case of the Pitri Bandhus 
two. This will be seen in the sequel where the question of heritable Ban- 
dhus will he examined (j«v commentary to S. 302V 

2655. Take, for instance, the following tree Here the question is 
who is to inherit to P. Now. Vi cannot; 
because he is related to P through the com¬ 
mon ancestor A in the mother’s lim and I 

being beyond the fifth degree is not his ' J 

Sapinda; though P, being related to him 
through A in the father’s line, is his 
Sapinda. Consequently, the test of mu¬ 
tuality failing, Si is not the heir of P, 
though his son S* is, because claiming as 
he does through his father Si, he ts 
allowed 7 degrees and as such, being the 
Sapinda of A who is also his Sapinda, he 
will inherit to P. This rule leads to the anomaly that while 
the father is excluded, the son is not. It is an anomaly, but an anomaly 
which necessarily follows from the rule approved by the Privy Council/ 2 * 5 
whose reference to the father’s and the mother’s line follows an archaric 
description, but overlooks the fact that a Bandhu includes other relations 
in a line in which a female intervenes. 

It need scarcely be added, that in counting the degrees, law follows 
the canonical rule of counting both the heirs and the Propositus or the 
common ancestor, so that if these are excluded, the intervening relations 
would be reduced to 5 and 3 respectively. 

294 . (i) “ Sapindas ” are of two classes: (a) “ ( Jotraj,” 

Classes of "Sapin- (/>) “ BaiulhllS 

M ( 2 ) “ Gotraj ” comprises “ Gotraj Sapin¬ 

das ” and “ Samanodaks.” 

295 . “ Gotraj Sapindas ” are all agnatic relations of a 
“Gotraj Sapindas” person in the male line of ascent or descent 

defined. not more than .seven degrees distant from hint 

or from a common male ancestor inclusive of himself and the 
relation concerned. 

They are also called “ Saman Gotra Sapindas.” 

• 2656. Analogous Law.— Gotraj Sapindas are contradistinguished 
from Bhinna Gotra Sapindas or Bandhus defined in the next section. In the 


I 

s 

k 

L 

k 


1 . 

Sj 


(24) Ratncliandra v. Vinayak 42 C. .184 F C.; Adit Narain \. Mahabir, 6 Pat. 
L. J. 140 P. C\; Shib Salmi V, Saraswati, .17 A. 583, explained in Raw Sia v. Bua, 
47 A. 10 (13). 


H. C,—82 
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catena of succession, the one must be exhausted before the other can come 
in. Gotraj Sapindas are only a species of Sapindas, and as such, cannot 
extend beyond the sixth degree of the Propositus. In the Mombay Pre¬ 
sidency, the wife is, by usage, accorded the status of ranking as Gotraj 
Sapinda of her husband. 

296 . “ Samanodaks ” are agnatic relations of a person in 

“Samanodaks” the male line of ascent or descent from the 

defined. seventh degree to the fourteenth degree, 

distant from him or from a common male ancestor inclusive of 
himself and the relation concerned, and even beyond the 
fourteenth degree, if such relationship be clearly established. 

Synopsis. 

(1) Texts on Samanodaks Rcla- (2) Bombay View (2658). 
tionship (2657). 

2657. Analogous Law.—The following texts define the Saman 
odakW relationship:— 

Manu.—“(The relation of) Samanodak or those connected by an equal libation 
of water, ends only when their births and family names aie no longer known."(A 

Mitakshara. —“If there be none such, (if, Sapindas), the succession devolves 
on kindred connected by libations of water, and they must lie understood to reach 
to the seventh degree beyond the kindred connected by funeral oblations of food; 
or as far as the limits of knowledge ;>« to birth and name extend Accordingly 
What Manu says' ‘The relation of the Sapindas or kindred connected by the 
funeral oblation ceases with the seventh personal and that of Samanodaks or those 
connected by a common libation of water extends to the fourteenth degree; or as 
some affirm, it reaches as far as the memory of birth and name extends This is 
signified by Gotra or the relation of family name."(t) 

2658. Following these texts, the Bombay High Court held the Saman - 
odak relationship to ex/end even beyond the fourteenth degree, if it can he 
clearly established. (5 > 

It will be seen in the sequel that Samanodaks take their place in the 
line of heirs, though their place is perhaps uncertain. 

297 . (i) A Bandhu is a person related to the Propositus 

“Bandhua"defined trough a female directly or through a com¬ 

mon paternal or maternal ancestor within 

five degrees of him or the common ancestor, inclusive of himself 
and the relation concerned. 


(25) Lakshmi Bai v. Jayram, 6 B. H. 
C. R. (A. C.) 152; Lallubhai v. Manku- 
varbai, 2 B. 388 (444-448), affirmed O. 
A. Lallubhai v. Cassi Bai, 5 B. no P. C. 

(1) Lit. Saman alike or common, and 
IJdak water, those allied by water, that 
is, those participating in the same oblation 
of water; Devkore y. Amritram, 10 B, 
372 ( 379 )- 


(2) Manu, V-60. 

(3) This is incorrect. The word is 
“ man.” 

(4) Mit., II-VI-6; cited in Devkore v. 
Amritram, 10 B. 372 (379, 3«o) ; Huchan- 
fjouda v. Kellava, 30 Bom. L. R. 38, (1928) 
B. 100. 

(5) Devkore v. Amritram, 10 B. 372 
(380) : contra in Mathura v. Kalka, 9 0 . 
C 239. 
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They are also known as the Bhinna Gotra Sapindas. 

\ 2 ) Bandhus may he— 

(a) “ Atma Bandhus.” that is one’s own Bandhus. 

( b ) “ Pitri Bandhus” that is. the father’s Bandhus. 

(c) “ Matri Bandhus ” that is, the mother’s Bandhus. 

Synopsis. 

(1) Analogous l.aw (2659 266 7). 

2665). (3) What is a Bandlm (2668- 

(2) Historical Retrospect (2066- 2669). 

2659. Analogous Law. —'the following texts bear on the subject of 
this section:— 

Mitakahara. —“ i. On failure of gentiles, the cognates arc heirs Cognates are 
of three kinds: related to the person himself, to his father or to his mother, as is 
declared by the following text- ‘The sons of his own father’s sister, the sons of 
his own mother’s sister and the sons of lus own maternal uncle must lie considered 
as his own cognate kindred. The sons of lus father’s paternal aunt and the sons 
of his father’s maternal uncle, must be deemed his father’s cognate kindicd. The 
sons of his mother’s paternal aunt and the sons of his mother’s maternal uncle must 
l e reckoned his mother’s cognate kindred. 

“2 Here, by reason of near admit), the cognate kindred of the deceased him¬ 
self are his successors in the first instance On failure of them, his father’s cognate 
kindred or, if there is none, his mother’s cognate kindred. This must be under¬ 
stood to be the order of succession hers intended.”00 

2660. In this translation, Colebrooke rendered "(iotraj ” in‘o 
"gentiles" and “Bandhus’ into "cognates.” lie also paraphrases the 
three classes under which Vidyaneshwar groups the technical Hard!-its, vis., 
the Atnw Bandhus, the Bitn Bandhus and the Matri Bandhus, as “ cognates 
related to the person hitnsell, to his father, or to his mother.”^ The Privy' 
Council held that Vidyaneshwar was using the term " Bandhu ” in a res¬ 
tricted and technical sense, as imphing a relation belonging to a different 
family hut united b\ the Sapinda relationship. In fact, he expressly says 

so. (| 6 

This enumeration was at one time held to be exhaustive. 

2S61. The introduction of Bandhus in the catena of heirs is compara¬ 
tively modern. Manu does not mention any oblations to the maternal an¬ 
cestors, and does not expressly mention Bandhus among the heirs. Yadna- 
valkva was the first to introduce Bandhus, or distant kinsmen related to 
the deceased through females, as heirs, and he was also the first to mention 
the offering of a cake to maternal ancestors. Consequently, it became 
necessary to allow' those who could otter Binda to inherit and thus let the 
Bandhus in. The cake offered to maternal ancestors was offered to three 


(6) Mit., II-VI-i, 2. (q) Ramcliandra v Vino yak, 42 C. 384 

(7) Ramcliandra v. Vinayak, 42 t\ 3«4 (-H 7 ) P- C\, explaining Gtrdhari Lai v. 

(416) P. C. Government, 12 M. I. A. 448. 

(8) lb., p. 416; Yad. Ch. II-V-3. 
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ascendants of the mother, and no lep was offered to higher ascendants and 
no water offerings. The right of inheritance was thus confined to five 
degrees counting the offerer, which is the limit allowed to persons claiming 
relationship through the mother/ 101 

2662. hi the course of time, the affinity recognized by virtue of spiri¬ 
tual efficacy gave place to the rule of consanguinity, but, nevertheless, the 
old theory still lingered and was still used to recognize remote connections. 

2663. The text of this section is supported by a decision of the Privy 
Council/" 1 who have confirmed the view that the Sapinda relationship 
ceases in the father’s line after the seventh and in the mother’s line after 
the fifth degree front the Propositus. 

The tripartite division of Bandhus, as given in Clause (2), is supported 
by the authority of Yadnavalkya, and cannot be added to or extended /’ J) 

2664. A heritable Randhu, the only Bandhu with which Hindu 
Law of inheritance is concerned, and which may, for short, be, therefore, 
spoken of as the Bandhu, is a cognate relation of a person related, 
as stated in the section through a female, and not more distant than 
five degrees of himself in ascent or descent or through a common ances¬ 
tor, paternal or maternal. \s such, Bandhu would comprise the follow¬ 
ing relations, namely:— 

(1) Those related to him within five degrees of ascent or descent, or 

(2) through any one of his four paternal ancestors i.c., father, 

grandfather, great grandfather and the great great-grand¬ 
father. 

(3) Through any one of his maternal ancestors i.c., his maternal 

grandfather, maternal great grandfather and maternal great- 
great-grand father. 

(4) Through any one of his father’s maternal ancestors, i.c., his 

father’s mother’s father, father’s mother’s grandfather, and 
father’s mother’s great-grandfather. 

(5) Through any one of his mother’s maternal ancestors, i.c., his 

mother’s maternal grandfather, his mother’s maternal great¬ 
grandfather and his mother’s maternal great-great-grand¬ 
father. 

The relations mentioned in clauses, except the 4th, must be counted 
in the ordinary way as stated before (§ 2654). But in counting the 
father’s mother’s ancestors mentioned in Clause (4) the father's mother 
is to be excluded, though in determining the degree of relationship she 
is to be included; the result being that the father’s mother’s great grand¬ 
father, who though in the sixth degree (if the mother’s father counts) 
would be excluded altogether as a heritable bandhu. He is brought in 


(io) Ramachandra v. Vinayak, 42 C. (11) Ramachandra v. Vinayek, 42 C. 
384 (420) P. C.; Umashankar v. Nages- 384 P. C. 

ttwi. (1919) Pat. 162 (180, 181) F. B, (12) lb. 
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within the fifth degree by omitting the father’s mother, who is then not to 
be counted when reckoning up the degrees. But when reckoning down 
the owner s collateral relations through the sixth anccrtor so brought in 
the fathers mother counts with the resul that seven of his relations are 
excluded. These are (1) his son’s son’s daughter’s son (2) son’s daughter’s 
son, (3) son’s daughter’s son’s son Mj son’s daughter’s daughter’s son 
(5) daughter’s son, (6) daughter’s son's son, ami 'astly, (7) the son’s son's 
daughter’s son. 

2685. The accompanying table illustrates whv the sixth ancestor is 
included and the seventh of lus male descendants c.wluded. 


hvIgf 

I 

FMF 

fIi 


FMGGF 



2666. The term “ Handlin'’ or “ Jiandhav connotes persons 
-in bound together b\ ties of affection. In the Smritis, 

• ^ , * tor,ca * Retr °- it is a term of uncertain import, being used by 

* pec ' Manu, (l '> \ ashisth,<'s> Vishnu* 1 ' 0 and Yadnavalkya 

to mean agnatic relations. (>f these, Yadnavalkya uses it in no less than 
17 places.indiscriminately for relatives in general, for agnates, for cognates, 
and also as a synonun for friends . 11 ' ) lie reserved the word “ Yoni 
Samhandha " (,K > for cognatic kinsmen. The term llandhv was for the 
first time used in the Mitakshara to connote only cognatic relations inferior 
both to the agnatic Sapindas and Sanianodaks.* ,0) The term is now so 
used in legal treatises as meaning a cognate Sapinda, or a Sapinda related 
through a female. The Mitakshara only mentions nine Randhus, as such. 
Adding to them the daughter’s son, as provided by special text, the number 
of heritable Randhus, according to the Mitakshara, did not exceed 10 rela¬ 
tions. The sister’s son remained outside this list, and he asserted his claim 
which, though at first rejected even by the Privy Council,could not 
long be ignored. 


2667. A new principle of exposition was discovered. It was held 
that the list of Randhus in the Mitakshara was merely illustrative and not 


(13) From Sk. Bandh to bind. 

(14) Manu, JX-15K. 

(15) Vishnu, XV. 

(16) Vashisth, XVII. 

(17) Yad. 1-8 2, 108, 113, 116, 144, 157. 
158, 220, 340; H-138. 147, 152. 267. 283. 


(18) Lit. }’o«t women, and Santbandha 
related through. 

( 19 ) Mit, 11-VI-i. 

(.20) Jowahir v. Kailassoo, 1 W K. 
74; Tharkooram v. Mohnnlall, 7 W. R. 

25 P. C. 
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exhaustive /-' 0 anil the sister’s son found a place as a heritable Handhu / 2 - 0 
This opened the way to a brother’s daughter’s son /* 0 a son of the sister’s 
daughter /-' 0 a maternal uncle/ 2 ®* “ The term P.andhu applies not only to 
the maternal kinsmen mentioned above, but also to those kinsmen who are 
related through females, either of the paternal or the maternal line. The 
daughter’s son, the sister’s son. the father’s sister’s son, the brother’s 
daughter’s son and the uncle’s daughter's son are all Bandhus of the 
paternal line. So, in the maternal line, the mother’s sister’s son, the 
maternal uncle’s daughter’s son and the maternal grandfather’s daughter’s 
son are cognate Sapindas of the deceased. All these persons belong to a 
different Gtdra and are related b\ blood to the deceased. They are there¬ 
fore his lihimia Gotru Sapindas, or Sapindas bearing a different family 
name.” 0 * As such, their number would be illimitable since “relationship of 
all persons, may in one wat or other, be traced with all other persons in this 
world of eternal transmigrations of the soul with its minute body .” 00 Con¬ 
sequently, relying upon the limited meaning assigned to the term in the , I char 
Kami (the chapter dealing with the Rituals) of the Mitakshara, it has been 
held to be limited in its impurl only to persons not more than five degrees re¬ 
mote from the common ancestor; but in order to entitle a man to succeed to 
the inheritance of another, he must be so related to the latter that they are 
both Sapindas of each othei. In other words, to be an heir, the person 
must not merel\ be the Sapmda of the Propositus; but the Propositus must 
equally have been his Sapin<l;/ 3) (S. 302 ). 

2668. What is a Bandhu.—A llandhu has been elsewhere defined 
as a Dhinmt Gotra Sapinda. It has alieady been seen what is connoted by 
the terms “ Sapinda” (S. 293) and " Gotraj ’’ (S. 295). Those who are 
not Gotraj Sapindas are lihimia G<<traj Sapindas or Iiandhus. The ques¬ 
tion is who they are. It has been seen that the key-word to all these 
relations is Sapinda, and it is now settled to mean, both for the purpose 
of marriage as for inheritance, all kinsmen related to a person up to the 
seventh degree in the father’s side and the fifth degree in the mother’s 
line/-** As the latter must be necessarily Handhus, it follows that a 
Handhu is a cognate relation of a person not more than live degrees remote. 
P.ut this defines only the ijcnus Handhu, and not a heritable Handhu, who 
must be the nearest Sapinda. the nearness being established by connection 
by particles of one body/®* which implies mutually in the Sapinda relation¬ 
ship or to put differently, since the property of a near Sapinda shall be 


(in) (186S) Girdharcc l.al v Govern¬ 
ment. T2 if. I. A. .148; Ainnt v Lukhcc 
Naraiii. 10 \V R. 7O4 F. B ; Mulhu.iaini 
v Situ abed u, T9 \r 405 F C. 

(22) .Imrif V Ldfeltiv Naraiii, 10 \Y. 
R 7(1 F B. 

(241 Doort/a \ Jaitib 1, 18 W R. 341 
(24) l : nu'il Bahadur v. Udauhand, h 
C. no F 11 

(j$) Afiit/iusaini v Simambcdu. 10 If 
405 P- < 

(1) Sarv. fnh. 636. 

(2) ML n-V-§ 7 

(3) dJmaid Bahadur v. Udoi Chand, 6 
C 119 F. B.; Babidal v. Nanku Ram, 22 


339 . approved in Ranuhaudra \ Villa- 
yak, 4 2 C. 384 (420) P. ('.; Adit Nara- 
yan v. Mahabtr. (12 I C (Pal ) 251 P C. 

(4) Umaid Bahadur v. Udaiihand, 6 C. 

U 9 (*25) F. B, followed in Babulal v. 
Xauku. 22 (' 339 (345), approved in 

Kaiitaihandra \ Vtnayelt, 42 484 (420) 

P. ( .; . Idtl Saroyan v. Mahabir, 60 I C. 
(Pat.) 25r P. C, Pat. L. J. r 4 o P. C. 
To the same effect, Lallubhai \. Manku- 
xarbai, 2 li. 388, affirmed O A Lallubhai 
v. Casstbhai. 5 B. 110 P. C 

( 5 ) Umaid Bahadur v. Udaichand 6 
C 119 (127) F. B. 
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that of a near Sapinda, it is clear, in order to he a heritable Handhu oi 
the Propositus, a man must he so related to him that they are both Sapindas 
of each other. (s) This is the test of a heritable Handhu. As the Privy 
Council observed: ‘The general conclus: >n to which a close examination 
of the authorities leads their lordships may lie brieily stated as follows : 
(a) that the Sapinda relationship, on which the heritable right of collaterals 
is founded, ceases in the case of the lUimna Gotm Sapindas with the fifth 
degree from the common ancestor; lb that in order to entitle a man to 
succeed to the inheritance of another, he must be so related to the latter 
that they are Sapindas of each other/* 0 

2669. These two rules being si ttled, we have first to see what persons 
are related within five degrees of the Propositus in the ascending or descend¬ 
ing line. 

Taking only the descendants it will be seen that there are 123 such 
relations as shown in the chart. 

Similarly, there are 64 P>andhus cx parte paterna, 31 Bandhus cx parte 
materna, in addition to which there are 36 father’s Randhus and 17 
mother's Bandhus, or altogether 168 Bandhus. Taking the two together, 
there are no less than 391 such cognate relations conforming to the first 
rule; but a great many of them are ineligible, by virtue of the second rule 
as to mutuality already explained (§§ 2656-2657). 

Those that remain arc heritable Bandhus who are eligible as heirs, but 
of whom the nearest Handhu will succeed. This is the subject of another 
rule. 

298 . The heirs of a deceased person are the following, who, 

subject to the other provisions hereinafter 
of^efr* ° f * ucce ** ,0n contained in this behalf, succeed in the order 

given below:— 

(1) Gotraj Sapindas. 

( 2 ) Samanodaks. 

( 3 ) Bandhus. 

( 4 ) Spiritual Preceptor. 

( 5 ) Pupil. 

(6) Fellow Student. 

(7) The Crown. 

Synopsis. 

il) Classification of Heirs and (4) Proof of Title (2673-2675). 

their Property (2670). (5) Proof of Pedujrec ( 2676- 

(2) Texts on the Subject (267\). 2677). 

(3) Heirs (2672). 


(5) Sarv. Inh., p. 6g8, followed in Ram- (6) Ramchandra v. Vuiayak, 42 C. 3R4 
Chandra v. Vinayak, 42 C. 384 (420) P. (420) P. C, approving Vmaid Bahadur 

C. v. Udaicliand. 6 C. no F. 11 .; Baku Lai 

v. Nankn Ram, 21 C. 339 
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2670. Analogous Law.—The following table gives a classification 
of heirs and their priority:— 

1 leir*. 


(9) Spiritual preceptor. 

(10) Pupil. 

(11) Fellow-student. 

(12) The Crown. 


(•4) Bhinna Gotra Bandhu. 


1 Gotraj 


(2) Gotraj Sapmda. (3) Samanudaks. 


(5) Atma. (6) Pitri (7) Matri. (8) Other heritable Bandhu. 

Enumerated and others. 


2671. Both Mann. Yadnavalkja and his commentator Vidyaneshw.tr 
first enumerate the particular heirs, and then generally lay down th* 
order of succession in the following texts:-- 

Manu. —“ 187. To the nearer Sapmda, male or female, after him in the third 
degree, the inheritance next belongs; then on failure of Sapmdas and of the issue, 
the Sarr.anodaks or distant kinsmen shall be the heir; or the spiritual preceptor or the 
pupil or the fellow student of the deceased. 

“ 188. On failure of all those, the lawful heirs are such Brahmans as have read 
ihe three Vedas, as are pure in body ami mind, as ha\e subdued their passions; and 
they must consequently offer the cake; thus the riles of obsequies cannot fail. 

“ 189. The property of a Brahman shall never he taken as an escheat by the king; 
this is a fixed law; hut the wealth of the other classes, on failure of all heirs, the 
king may take.” 1 7) 

Yadnavalkya (After stating that the son inherits, continues).—■" 135-136. The 
wife, daughters, both parents, brothers, and likewise their sons, yulrajs, handling, a 
pupil ami a fellow student. Of these, on failure of the preceding, the next follow¬ 
ing 111 nrdei is heir to the estate of one who has departed for heaven leaving, no 
I'lilras. This rule extends to all |males whether belonging or not to the .four] 
classes 

“137. The heirs who take the wealth of a hermit ( Vatiaprasth ), of an ascetic 
(Yali) and of a student ( Hralunchari ) arc, in their order, the preceptor, the virtuous 
pupd. and one who is a supposed brother and belonging to the same order. 

‘‘ 138 A re-united co-heir (takes the wealth) of a re-united co-heir (and) a 
uterine brother (that) of a uterine brother (The rc-unitcd brother) shall give up 
the wealth of the deceased to one horn (of his body) or (failing one such,) shall 
retain it. 

‘‘J39 One horn of a different mother, if re united, may take the wealth; hut 
one horn of a different mother and not re-united (cannot take); hut a uterine 


(7) Manu, IX-187-189. 
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brother, even if not rc-united, should obtain the wealth, anil one horn of a different 
pu ther, even if re-united, shall not take alone.” W 

Mitakshara.-- “ j That sons, principal aie’ secondary, tatce the heritage has 
I eeli shown Ihe order of succession among .til (tribes and classes) on failure of 
lium, is next declared. (Here cites Yad, 136 quoted .,it/>r«). 

"5. T11 the first place the wife shaies the estate " ife (palin') signifies a 

woman espoused in lawful wedlock; conformably with the etymology of the term as 
implying a connection with religious rites. 

”() Vriddh Manu also ded.iri s the widow’s right to the whole estate- ‘ The 
w dow of a childless mar, kci ping unsullied her husband . l ed, and persevering in 
lcligious observances, shall present his f uneral oblation and obtain (his) entire 
estate. 


“‘II-lI-i. On failure of her, tin d.iuglHeiinherit. t.Rest of the chapter 
explanatory of this term). 

‘“II-II-i On failure of thest hens, the two parents, meaning the mother and 
the father, are successors to the property, fRest explanatory) 

‘“Jl-lV-t. On failure ol the father, brethren share the stale (Rest explana¬ 
tory).’ 

“ 7 On failure of brothers also, their sons share the heritage 111 the order of 
the respective fathers. 

‘‘X In case of competition between brothers and nephews, the nephews have 
no title to the succession; for the right of inheritance is declared to be on failure of 
liuthers (‘both parents, brothers likewise, and their sons.’) 

“9. However, when a brother has died leaving no male issue (nor other nearer 
heir) anil the estate has consequently devolved on his brothers indifferently, tf any 
one of them die before a partition of their brother’s estate lakes place, his sons do 
m that case acquire a title through their lather, and it is fit, therefore, that a share 
should he allotted to them, in their father’s right, at a subsequent distribution of 
the property between them and the surviving brothers. 

“‘ll-V-i. If there he not even brother’s sous, agnates share the estate Agnates 
a-c the paternal grandmother and relations connected by funeral ohlaliot.s of food 
and libations of water (Saptndas and Samanodaks).(o) 

‘"II-VII-i. On failure of agnates, the cognates are hcirs.( ,0 T 

“‘II-VII-i Tf there be no Bandhus of the deceased, the preceptor or, on the 
failure of him, the pupil inherits under the text of Apaslamb ‘ If there be no 
male issue, the nearest Sapiuda inherits; or, in default of kindred, the preceptor; or, 
failing him, the ihsciple/OO (Then follow the pupil, the fellow-student and priest, 
and in the case of a non-Brahmin the King ‘and not a priest may take the estate of 
a Kshalriya or other person of an inferior caste on failure of heirs down to the 
fellow-student.’)” 

Mayukh contains a long disquisition on the same lines.( |J ) 

2672. Heir*. —Manu mentions the son as the heir far excellence, 
and after him any Sapinda. Yadnavalkya was the first to classify heirs 
by naming (i) the son, ( ii) the wife, (Hi) daughters, ( iv) parents, 
(«/) brothers, (vi) brother’s son, (vii) gotrajs, (viii) bandhus, (ix) the 
pupil, f.r) a fellow-student, and ( xi ) the king. 


(8) Yad, IT-137-139. 

(9) Sotlur, p. 47 - 

(10) lb, p. 48. 


(11) Apastamb, H-t4-23, Setlur, p 49. 

(12) IV-VIll (Mandlik), pp 76, P4. 
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The Mitakshara mentions the following particular heirs: (i) son, 
(») son's son, (in) son’s son’s son. ( iv) widow.( r) daughter, 
(vi) daughter’s son, ( vii) mother, i viii) father, (ix) brother, (.r) 
brother’s son, which concludes what il tails “the compact series of heirs,’ 
i.c those whose order is “ lived,” the rights of the rest being “ after 
the manner of the entry of intruders who are placed at the end.” (l ' ) The 
enumeration of preceptor, pupd and the fellow -‘>tudent in the chain of 
heirs belongs to an age now past, but still their heirship remains and is 
not obsolete. 

2673. Proof of Title.— \ person lading claim t<> property as the 
heir, lias necessarily u> prove the partuiilar relationship to the deceased 
which entitles him to claim it. Kor this purpose, he must not only prove 
a relationship hut the relationship upon winch he bases Ins title. He must 
further satisfy the Court that, to the best of his knowledge, there are no 
nearer heirs. He cannot be exacted to do anything more, and it is for 
those who claim a closer kinship to prove it.* 1 '’ 1 The best evidence to 
prove such relationship is, of course, the direct evidence of witnesses who 
can, from their knowledge, testify to the relationship. I’.ut this is not 
always possible, especialh where the relationship is distant, in which 
case, recourse must be had to other I aits, such as the preferential right 
to perform the S'hradh, ( ' 7) oi any other fait consistent only with relation¬ 
ship. Kvery link in the genealogical chain connecting the claimant w ith 
the Propositus must be established.* 1 *’ 1 


2674. Hindu Law contains no rules for the proof of relationship, and 
its scanty provisions on the subject have all been replaced by the Rvidencc 
Act,* 15 *) to which reference must he made for the quality and quantity 
of evidence required in proof of relationship, if in dispute. Where this 
is the subject of direct proof, nothing more need be said, since it is then 
a question of its credibility. Hut in the case of remote relationship, in 
which the pedigree has to he traced to a common ancestor, direct evidence, 
may not be possible. Take, for instance, the following case. Suppose II 
claims as the heir to C; what has he to prove? 
it will not do if he merely proved that his father 
was the “cousin” to G, or that his father’s 
father l : was the cousin to B. What is required 
to he proved is that B and B were the 
sons of A, and C was B’s son, and G the 
son of h, and II a son of G. Jn other words, 
each link in the chain of the pedigree must he 
established Iw such evidence as law permits and E i 

the Court considers sufficient. Failing direct 

evidence, the fact might be established by circumstantial evidence. Such 
evidence bears on the rites which relations are enjoined to perform on the 



(13) Mit. II-V-2. 

(14) Mayukh, I\'-V111 -t 7 (Mandlik), 
1). 81; Mohan Das v. Krishnabai, 5 B 
597 (G02). 

(15) Sambas wan v. Secretary of State, 
13 M. L. \V. f> 3 ». 

(16) Kama Kate \ Kuttia, 40 M 654, 
followed in PanJu v. Abdul Kadir, 65 I. 


C (N.) 693. 

(17) Sooremlronath v. llecramouec, 12 
M. 1 . A. Hi. 

(18) Kcdarnath v. Pro tab Chunder, (> 
f)2f> (629); Rama Roto v. Kuttiya, 40 

M. 654; Melon Singh v. liasant Singh, 21 
Bom L R. 232 (235), 48 I. C. 540. 

(19) Act I of 1K72. 
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demise of their Sapuuias. The fact that the two branches bore the same 
surname, that they observed mourning on the death of members of the 
two branches are relevant, but by no means conclusive. 

2675. Hut in one case, in a competition between a Bandhu and one 
who alleged to be related to the dci.-a-wd as his Samanodak. the Subordi¬ 
nate Court found for the latter upon cr cumstam-c s, none of which directly 
established the relationship- “ I vannot, therefore, bold it proved in what 
precise degree of relationship defendants stand to I’arbhudas. Hut, 
looking to the various facts proved, as it seems to m-, upon a consideration 
of the evidence in this case, that defendants an- reputed to be cousins of 
1'arbhudas, that they beai the same surname, that they shaved their 
moustaches and held themselves defiled aflir his death, and his widows’, 
that they have the same t imily priest, or had until the priests effected a 
partition of their yajnahs among themselves, and that, as would appear 
from the drafts (Exhibits 11S, 119), the genuineness of which there does 
not seem good ground for <|uestioning. they were recognized as cousins 
by the widows of two of Varbhudas’s nearer kinsmen, looking to all these 
facts, I cannot withhold tm assent fiom the conclusion come to by the 
Lower Court that they are remote cousins of Earbhudas. I do not 
say that an\ of the-»e facts would be sufficient to prove defendants’ 
case, but taken altogether, they make it as very strong as could be 
expected/-'" 1 This finding was challenged on a second appeal to the High 
Court w-ho, however, upheld it, holding it supported by legal evidence. 
It must be added that, in this case, the Court understood the term Sama¬ 
nodak' to extend to all agnatic kinsmen regardless of limit, even beyond 
the fourteenth degree. Even as such, the case is no authority for loose 
reasoning, for it is apparent that the standard of proof cannot be relaxed 
to prove a relationship, merelv liecause it is remote and difficult of proof. 

2676. Proof of Pedigree.—The proof of pedigree based on hearsay 
is now subject to the provision of S. 32 of the Evidence Act. Two con¬ 
ditions are prescribed as necessarv to admit this evidence. In the first 
place, the person whose statement is sought to be proved must be dead or 
one who “cannot be found, or who has become incapable of giving 
evidence, or whose attendance cannot be procured without an amount of 
delay or expense which, under the circumstances of the case, appears to 
the Court unreasonable,and in the second place, the statement must 
be one of which he had special means of knowledge, and made before the 
question in dispute was raised/--’) The statement of relationship made 
hv a claimant in a settlement proceeding, not denied by one whose interest 
it would be to deny it was held to suffice to establish the relationship in 
a case arising between the representatives of the parties/^) A statement 
made to a witness by a person since deceased, who had special means of 
knowledge, would be* admissible; but in order to be admissible, the witness 
must name his informant and state the period of time when he received 


(20) Devkorc \. . I writ Ram, io B. 37-2 

(378,379)- . /r . 

(21) S. 32 (i), Evidence Act (I ot 
1872), which rc-cnacls S. 47 <>f Act (II 


of >855) ; Surjan Singh v. Sarda Singh, 
2.} A. 72 P. C. 

(22) lb. Cl. S. 

(23) Bejay Bahadur v. Bhupindra, 17 
A. 456 P. C. 
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the information.Under l'nglish Law, such statements, to be admis¬ 
sible, must be made by only a relation. * J s) but that restriction does not 
obtain in this country.*') And a statement by a family priest,*- 1 ) members 
of a pancbaval,*- 3 * or indeed b\ any stranger possessing the knowledge, is 
relevant So, bards’ books, recording the pedigree of their clientele, are 
relevant, but such pedigree must be something more than a statement of 
living persons who can themselves be tailed as witnesses**) An ancient 
family pedigree maintained in a family. and written up from time to 
time, would be admissible without proof of the entries made therein.* 5 ) 
A horoscope prepared by a deceased person is admissible to prove the birth 
of a person, his father’s name, his t/olra and other facts ordinarily recorded 
therein.* 6 ) 

It seems scarcely necessary to add that the admissibility of evidence 
is one thing, its weight is another. 

2677. In order to eject a trespasser, all that the claimant claiming as an 
heir is to show that he is an heir; but in a competition between two 
competing heirs, he has further to shew that he is the preferential heir. 
The quantum of evidence which the Court considers as necessary, must 
depend upon the circumstances of each case. Hut one thing is certain 
that difficulty of proof is no ground tor dispensing with it. Hindu Law 
is archaic as regards succession, preferring, as it does, agnatic kinsmen, 
however remote, to cognates who are in other systems regarded as the 
natural nearer heirs. The position of women is one of abject dependence, 
and their rights are grudgingly recognized in the few cases in which 
custom has outgrown the law And it is only just that before dispos¬ 
sessing the natural heir in favour of a remote kinsman, the Court should 
require evidence which establishes the right, which cannot be assumed, 
as a matter of course, from the performance of mere rituals which the 
poor man may ostentatiously practise with an eye to the main chance 
which he foresees in the demise of his wealthy kinsman. 


299 . The issue of the deceased inherit in accordance with 
the following rules:— 

Right of issue. 

(i) When there arc more than one son, 
whether by the same or different mothers, they take equal shares. 

( 2 ) Sons who were joint with their father at the time of 
his decease inherit to the exclusion of those who were separate. 


(24) S ha faun nissa v. S Italian Ali, 26 
A. 581 P. C.; Baker Ali v. Anjuman, 25 
A. 236 P. C.; Bahadur v. Mohar Singh, 
24 A. 94 (105) P. (.. 

(25) Johnson v. Lawson, 1 Bing. 86; 
Crease v. Baratt, 4 L. J. Kx. 297. 

(1) Garuradlnuaja v. Suparandhwaja, 
23 A. 37 P. C. 

(2) Sham Lall v Radha, 4 C. L. K. 
173 . 

__ (3) 4 )ab Singh v. Nana, 25 B. 1 P. 


(4) Surjan Singh v. Sardar Singh, 23 
A. 72 ( 77 ) P- C. ; Jagatpal v. Jageshar, 
25 A. T43 (153) P. C.; Kartic v. Pro tap, 
66 T. C. (C.) 894; Mohan Singh v. Dalpat 
Singh, 24 Bom. I.. R. 289; Kalka Prasad 
v. Mathura Prasad, 30 A. 510 P. C. 

( 5 ) Jagangir v. Sheo Raj Singh, 37 A. 
600. 

(6) liar Per shad v. A mar Dayal, 5 Pat. 
1 • J- 605, 58 I. C. 72; Annamalat v. Anna- 
inalai, 10 M. L. W. 67, 52 I. C. 456; 
Shyamanand v. Ramakanta, $2 C. 6. 
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( 3 ) Grandsons of a predeceased son inherit in the right of 
their father, taking per stirpes and not per capita. 

( 4 ) An adopted son of the deceased inherits the whole 
estate. But where the deceased has left an Auras son surviving 
him, the adopted son takes one-fourth of ihc share of an A 11 ms 
son as provided in Section 57 . 

( 5 ) The illegitimate son of a twice-born does not inherit to 

his putative father. But the son of a Shudra 
,UeSI " inherits to the same extent as a legitimate son, 
provided that he was horn of a continuous con¬ 
cubine, intercourse with whom was neither incestuous nor 
adulterous: 

Provided further, that where a Shudra father has sons, 
a legitimate and an illegitimate, the latter takes half the 
share of a legitimate son, in default of whom he inherits the 
whole; but he has otherwise no right to collateral succession. 
He shares equally with the widow and the daughter’s son. 

Synopsis. 

(1) Son the Nearest Sapinda (17) Step-mother (2699-2700). 

(2678). ( 18) Father (2701). 

(2) Illegitimate Sons 1 26/9- (19) Brother (2702-2703). 

2680). (20) Effect of Re-union (2704). 

(3) Dasi Putra (2681-2683). (21) Brother's Son (2703 2707). 

(4) Share of Illegitimate Son (22) Brother’s Sou's Son <2708 

(2684). 2709) 

(5) Share in Competition with (23) Paternal Grandmother 

Other Heirs (2685). (2710-2711). 

(6) No Right of Inheritance to (24) Sister in Bombay (2712). 

Collaterals (2686). (25) Sister Elsewhere (2713). 

(7) Position of Illegitimate Son (26) Paternal Grandfather 

Inferior to that of Adop- (2714). 

ted Son (2687). (27) Paternal Uncle (2715-2720). 

(8) Adopted Son’s Share (28) Son’s Daughter, Daughter’s 

(2688). Daughter and Sister Ex- 

19) Son’s Son and Son's Son’s eluded (2716). 

Son (2689) (29) Quantum of Interest Not 

(10) Widow (2690). ' Affected (2717). 

(11) Daughter (2691-2692). (30) “Son” Includes “Adopted 

(12) Illegitimate Daughters Son” (2718). 

(2693). (31) Dayabhag Law Excluded 

(13) Unchaste and Prostitute (2719). 

(2694). (32) Paternal Uncle’s Son 

(14) Exclusion of Daughters by (2721). 

Custom (2695). (33) Paternal Uncle’s Son’s Son 

(15) Daughter’s Son (2696-2697). (2722). 

(16) Mother (2698). 
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(34) Other Heirs (272$). (35) Table of Remote S aphid a 

Heirs (2724-2727). 

2678. Son. —Of all the Sapindas, the son is the nearest. He 
naturally succeeds to his father, and if there arc more sons than one, they 
all take equally, whether they were born of the same or different 
mothers/?) The term “ son ” must, in this connection, be understood to 
be a loose paraphase of “ pair a," which is used in the Mitakshara and its 
commentary the Subodhini as a generic term for male issue or descendant 
including the grandson and the great-grandson.< s) Consequently, the son 
of a deceased son would share equally with a living son the self-acquired 
property of his grandfather/**) Sons who were joint or had re-unitcd (, °) 
with their father, exclude those who had separated/” 5 on the principle 
that those who have gone out of the family cannot have the same right 
as those who have remained within il/ ,2 > who have not received their 
fhare and were probably in union with the father at the time of his 
death <«3) (§ 1941). 

2679. Illegitimate sons were at one time on a par with legitimate 

... sons/**) but, except in the case of Shudras, they 

egi una e on«. have no right now beyond a bare right of main¬ 
tenance/ 1 *) As the Mitakshara puts it. “From the mention of Shudra in 
this place,” (,r ’) it follows that the son begotten by a man of a regenerate 
tribe on a female slave does not obtain a share even by the father’s choice, 
nor the whole estate after his demise. But if he be docile, he receives 
& simple maintenance/ 1 *) The son has no greater right because the 
father was himself illegitimate or belonged to a mixed class between the 
second and third of the regenerate classes/' 8 ) So. the illegitimate son 
of a Kshatriya. one of the regenerate castes, by a woman of the Shudra (,q ) 
or any other caste, e <j„ a Kshatriya woman/* 0 ) cannot, in the absence of 
custom/ 2 ') succeed to his putative father/ 22 ) the reason for exclusion being 
that law* does not recognize the status of the issue when the intercourse 


(7) Ragcndra v Raghunath, (1864) \V 
R. 20 

(8) Mit, I-VT-4-6; S. 107; Rutiheputy 
v. Rajundur, 2 M T A. 132 ( 156) ; 
Ananda v. Non.'nit, 9 C 315 (319). 

(0) Luchonmn v Debee Per shad, 1 \V 
K 317; Fakirappa v. Yellappa, >2 B. 101. 

(10) Jcnka v Pharma, 0 N. T.. R. 150, 
21 I. C. 507; 

(11) Fakirappa \ Yellappa, 22 B. 101. 
But a mere separation in food and resi¬ 
dence is not such separation, which must 
amount to a partition; Kunwar Bahadur 
v Madho, 17 A I. J 151, 49 I 0 (120; 
Raghubar Daval v Ram Jhtlare, 6 K. 
367. 

(12) Sarv. Tnh., 886; 2 Mac. H. T... Sec. 
1, Case 12; W and B. IT. L., (3rd Kd ), 
68, followed in Marttdaji v. Doraisami, 30 
M. 348 (350); Nana v Ramachandra, 32 
M 377 (381) ; Balkrislma v. Savitri Bat, 
3 B. 54 

(13) Ramappa v. Sithammal, 2 M. 182 
085). 

(14) Manu, IX-159, 160, 180; Mit., t-II- 


2; Str. H h, 194, 21 r 

(15) Pandiya v. Puli, 1 M. H C R 
478, (482), affirmed O \ Inderun v 
Ramawamy 13 M I A 141 (159); Ram 
Kali v Jannna, 30 A. 508 (509) ; Phaoui 
v Maharat Singh, 3 A 738; Molina Singh 
v. Chuman Rai, 1 B. S. K. 37; Pershad 
Singh v. Mahearee, 3 B S R 176. 

(16) Refers to Yad, II-134, 136: 

“ F.veti a son begotten hy a Shudra on a 
female slave may take a share hy the 
father’s choice....” 

(17) Mit.. r-XTT-.t. 

(18) llari v. Radhika, 2 M. H. C. R 
369 (374)- 

(19) Jzvala Singh v. Sardar, 51 C. 
(A.) 2t6; Rrandavana v. Radamani, 12 
M. 72; Jzvala Singh v. Sardar, 41 A. 629. 

(20) Sitla Baksh v. Gajrai, 14 O. C. 
227. 

(21) Bhagni v. Maharaj Singh, 3 A. 
738 ( 744)- 

(22) Chuoturya v. Sahub, 7 M. I. A. 
18 (47, 49); Fuhoob Singh v. Khoaman, 
3 Agra 313. 
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between its parents was in violation of or forbidden by law/"> All that 
he can claim is maintenance/-**? 

2680. The contrary was laid down in a case, on the principle of 
equity and good convieine, in which one Khuman. a Brahmin, was out- 
casteel for co-habiting with a Ilani.i v u’nw. lie left his home with the 
widow, acquired property which, on his death, passed to the widow an 1 
his natural son, from whom Khuman's brother* < laimed possession; but 
their suit was dismissed on the ground that on h>s excommunication from 
his caste, Khuman must he d» emed to have started a separate family al¬ 
together, and that his brotheis w« e therefoie equitabl) not entitled to 
dispossess his son/-’ 1 * This reasoning is not convincing for the fact of 
Khuman’s excommunication did rot snap the tie of lelationship between 
him and his brothers, who, as his nearest Supindas, were entitled to inherit 
in the absence of a nearer relation. An illegitimate son of a Shudra has 
no right to collateral succession. His right is limited to succession to his 
own parent/-**) As between legitimate and illegitimate sons of the father, 
there is no right of collateial succession. (I > An illegitimate person has 
equally no right to succeed to the property of another illegitimate colla¬ 
teral/-) So the son of a legitimate son cannot inherit to his father’s illegi¬ 
timate brother, nor would his father, if alive, have succeeded to him/s) 

2681. Dasi Putra.—but the case of a Shudra is exceptional. In 
his case, an illegitimate son is an heir to his father, if he is not the 
offspring of an incestuous or adulterous mteicourse. His case is expressly 
provided by the following texts;- - 

Manu.—“ A son l>cgotten by a Shudra, < r oil a female slave, or on a female 
tla' e of a slave, may take a «-harv (on partition!; if peimitted (by the father) this 
is settled lavv."(0 

Yadnavalkya.—“ Kv<-n a -an begotten by a Shudra on a female slave may take 
a share by the lather’s choice Hut if thi father be dead, the hicthien should make 
him partaker of the moiety of a share, and one who has no brother* iv.„y inherit 
Ihc whole property in default of a daughter’s son "(s) 

Mitakuhara (Quoting the last) —“2 The son begotten hy a Shudra on a female 
slave (Past /’ntin)0') obtains a share by the father’s choice or at his pleasure But 

(zz) Vcnkalihlu'llti \ Pararatham, X (5) Yad. 11-1.14, b(5 
M. II. C. R. 1,(4. (f>) Jolly regards “ dasi ” to include 

(23) Ganu l.til \ k a tin Pain. <>S I ( . any unmarrud Shudra; Jolly’s H L. of 

(N.) 417. Partition, p. 1X0 But it is submitted that 

(24) Radha ;■ Rai Knar, i,t \ 57.( though Shudras were called Dasyas, the 

( 575 ). contextual meaning in the following texts 

(25) Ntssar v Ketear (1X03) Marsh, leaves no doubt that the term was pri- 

(109 ' Uutfmami. 7 M 4«7 manly applied to the “son by a female 

Ranoji v. kaiido/t. 8 M 5*7, Parrath slave”; Manu, IK-170; Mil, 1 XII-1-3; 

rhirumalai. 10 M. ((4, Ramalint/a Mavukh, IV-l\-,(2, Dayakrain Sangrah, 

Pavadai, 25 M 510; Meenakshi v. M VI-32, Hatt. Mini., H-,(o; Halt Ch, 

andi. 38 M. 1144 ; /jiiirt v Rail V .(Oj jagaiinatb Tarkapanrhanan, V-III- 

41 M 44 1'. 13.; .-lyisiearya v Sira/i. 174 Kalluka Bhatt defines a female slave 

49 M. lib (13(1, t,(7, 152, r53); Pharma as one captured in a battle, and one of 

v. Sakharam, 44 B i8=(; Ziprn v Bamfya. the seven kinds of slaves mentioned by 

46 B. 424; Shame S'hankar \. Raieswar. Manu, VlII-415. So in Datt. Alim.. IV- 

2 1 A. 99. 7b. the author says- “A female purchased 

(t) Pharma v Sarbarau, .44 B 185 for price and enjoyed or cohabited with, 

(2) Bacha Siiitih v. Chaterpal, 0 O. C is termed by former sages a slave. The 

3-3 son who is horn of her is considered a 

(3) Zipru v. Bomtyva, 46 B. 424. apply- Pasiputra” See Datti v. Patti, 4 M. H. 

mg' Pharma v. Sanbaran, 44 B. 185 C. R. 204 (208) ; Knshnayyan v. Muttu- 

(4) IX-179. sami < 7 M. 407 (411). 



1312 


THE HINDU CODE 


[S.299. 


after the demise of the father, if there he sons of a wedded wife, let those brothers 
allow the son of the female slave to participate for half a share, that is, let them 
give him half as much as is the amount of one brother’s allotment However, should 
there he no sons of a wedded wife, the son of the female slave takes the whole 
estate, provided there is no daughter of a wife nor sons of daughters. Put if there 
be such, the son of the female slave participates for half a share only.”<7) 

Dayabhag. —“Hut the son of a Shudra by a female slave (MariW) or other 
unmarried Shudra woman may share equally with other sons, by consent of the 
father. Thus, Manufo) says, a son begotten by a man of the servile class on his 
female slave, or on the female slave of his slave, may take a share of the heritage, 
if permitted - thus is the law established.”* 7 8 * 10 11 ) 

2682. With the abolition of slavery, a Dasi Putra, as such, has 
ceased to exist, but that term must now he taken to mean the son of a per¬ 
manent concubine or a mistress, as distinguished from the son of a casual 
connection.*") The intercourse is necessarily immoral, but it must not be 
illegal. Consequently, the son of an incestuous* 12 * * * ) or an adulterous in¬ 
tercourse with a married wuman (lj) even with the consent of the 
husband,*'«) or by a Shudra widow whose re-marriage is forbidden, 

is disqualified. 

2683. So, the illegitimate son of a Shudra, being the offspring of 
an incestuous intercourse between a father-in-law and his daughter-in-law, 
is not entitled to inherit his father’s estate.* 16 ) So, again, it has been held 
that a son born of a woman of the Shudra caste, amongst w'hom widow 
re-marriage is prohibited, will entail the same disability upon the issue,* 17 ) 
but the reason for this view is not apparent, and the fact that concubinage 
led to excommunication is never the test for disinheriting the issue The 
case is different where the illegitimate son is the offspring of a Hindu b) a 
Mahomedan or a Christian mistress,*' 8 ) in which case, not being a Hindu, 
he cannot succeed to the property of his father,*"*) nor, apart from the 
statutory provision, even claim maintenance. 

2684. Being, then, an heir to his father, the Dasi Putra is a co- 

Hi* Share parcener with his father and his legitimate sons as 

‘ 8 ’ regards their joint property, with the right of 


(7) -Mil. i-XII-i, 2 

(8) / c, imw a Shudra mistress; 
Raima Nath v. Nitai Chandra, 48 C. 
1*4.1 (7-0, 721) F P. 

(0) IX-178 

(10) lX-jg 

(11) Raht v Gorinda, r B. 97 (113); 

Sadu v fiatza, 4 P. 37 (54) ; Sheshagri 

v Girona, 14 P 282; Gangabai v. Bandhu. 

40 P. 362 (371, 372); Krishnayyan v 

Muttusami, 7 M 407 (412); Karuppan v. 

Bulokan, 23 M 1(1; Meenakshi v. Appa- 

kutti, 33 M. 22G; S mndararaian v. Aruna- 
chalam, 39 M. 136 F. P.; Subramania v 
Rathnavelu, 41 \I. 44; Annayyan v Chin- 
nan, 33 M. 306; Sarsuti v. Mannu, 2 A. 
134; Uar Gobinda v. Dharam, 6 A. 329; 
Ramkali v. Jomba, 30 A. 508; Jogendra 
v Nityananda, 11 C. 702, affirmed O. A. 
18 C. 151 P. C.; Chatiurbhuj v. Krishna, 
17 C. W. N. 442 (444); Rajani Nath v. 


Nitai Chandra, 48 (’ 643 (720) F P., 
overruling contra in Narain v. Rakhal, 1 
(’ 1; Kirpal v Sukurmoni, 19 C. 91; 

Ramsaran v. Tckchand, 28 ('. 194 

(12) Patti v Patti, 4 M. H (.' R 204 

(13) Rahi \. Gorinda, 1 P 97; Palip 
v. Gan pat, 8 A. 387; Vencatachella v. 
Parrot ham, 8 M H. I'. R 134; A n nayy an 
v. Chinnan, 33 M 366; Shconandan * 
Pran Singh, 18 N L. R. 115 (117). 

(14) Vithabai v. Pandu, 28 Pom. 1.. R. 
595. 96 I- C 358, (1926) P. 301. 

(15) Annayyan v. Chinnan, 33 M. 366. 

(16) Datti v. Datti, 4 M. H. C. R. 20 \ 
(208). 

(17) Annayan v. Chinnan, 33 M, 366, 
dissented from in Subramania v. Rathna¬ 
velu, 41 M. 44 F. B. 

(18) Sita Ram v. Ganpat, 25 Bom. L 
K., 73 I- C. 412, (1923) B. 560. 

(19) Lingappa v. Esudasan, 27 M. 13 
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sumvorship <-> to, the exclusion of the with,,,-/-') a m | „„ parntfon he 
lakes half the share of a legitimate son <-•-') TM. is I JC’, 
press,on <-» anil may mean either half , „-hat the son takes^ nr h5f 
of what he won d have taken if he were legitimate.^) •• |„ ,hc former 
case the leg,innate anil the illegitimate -ons „„„|,l share m the pniporton 
o two to one, while in the latter case they wonhl shaie in ,Se 
of tliiee to om. lheie are two methods of determining the extent of 
the share. One method is to divide the whole estate in such a way as 
to give to each of the illegitimate sons exactly 1 alt of the share of each 
of the legitimate sons. The other method is'to d.vide the estate into as 
many shares as there mat he sons, mating the dlegitimaie sons as legiti¬ 
mate sons, anti then from one sh.uv to give half to each illegitimate son and 
give the remainder to the legitimate sons To take ihe simplest instance, 
it there be one legitimate son and one illegitimate son. Recording to the 
first method, the whole estate would he divided into three shares two 
shares going to the legitimate son and one share to the Illegitimate son 
yXccording to the other method, the estate would he divided into two shares 
and the illegitimate son will he given half of one share, that is. one-fourth 
of the whole, and the remaining portion, that is. three-fourths of the 
whole, will go to the legitimate son."’ The second method was favoured 
by Vtdyaneshwar/-! hut the first method is now adopted by the Courts/*! 

2685. He is entitled to the same share in competition with the lcgiti- 
Camn(>iitinn w .-,l niatc ‘laughter (4> In Madras, he was held entitled 
Other Heir.. to an et l u »' “hare with the daughter’s son/*! but the 

remark is casual and opposed to the express texts/ 6 ! 
His right, as against the widow, is held lo he similar/ 7 ! though there are 
cases in which he is to take to the exclusion of the widow, who is merely 


(ao) Joycndra \ Xityanand, iH C. 157 
P. C, affirming n (' 702, Souiidarara/an 
\ Aruiuuhalam, .to M 136; Knruppa 
Kitmarasami, 2 S M 420; I’tsranallia- 
smanty \. Kama, 24 M 1 . J 271 (282*1. 
21 I. C 724; 1 antra 111 Xathaiinuu \ 
Parthasaradi, 33 M L J 203. 40 I C 
830, distinguishi.' r Jogeudra v Xityanand, 
18 C. 151 P. (".; Sadu \ Paisa, 4 It 37' 
Ganu Lai \ Kashi Ram. f>8 1 . f (N 1 
417 . 

(21) .Wii v. Raisa. 4 Ik 37 F. B, fol¬ 
lowed in Paji Ran v. Paika, (1 C P I. R 
144 (15a), approved in Joqcndra \. Nitya- 
nand, 18 C 151 (156) P atfirming O 
A. 11 C. 70(1 (711), in which, however, 
the widow’s position had not to he con¬ 
sidered ; contra in Ramalinya \. Pa. adai, 
25 M. 5itj (522), Meenakshi v. Appakulti, 
33 M. 226 (227) where il was held that 
since the son takes only a moiety in com¬ 
petition with a daughter, he could not take 
more in competition with a widow who 
excludes the daughter. 

(22) Mil., 1 -XII-2; Mayukli, IV-IV-32; 
Virmitroday (Sarkar), 130, Radi v 
Gobinda, 1 It. 97 (104). 

(23) In original HtfTO (Ardlt 


half, lihaytk sharer), "half sharer” 

(24) Kesarer v Samardha.i, N W. 1 ’. 
H C. R os; Sadu v Paisa, 4 B 37 (42) ; 
Gangabai v Pandhu, 40 B 369 (171, 
374 )- 

(25) Mil, I-YII-7; W. and II H L, 
(2nd F.d ), 40, 41, 108, no; .liiiiasanty v 
TanJararaya, (1860) M S R it, follow¬ 
ed in Kanulammal v Pisvanathnswatni, 
46 M if >7 075 ) P- C 

(t) Mil., l-VII-7; W. and B. H I... 
(2nd Kd), 40, 41, 108, no, 374. 

(2) Yad., T-VTT-6-10 

(3) Kanulammal v. Vistanathastoami, 
46 M. 167 (175) P. C.; Dhodyela v. Mala- 
iiaik, (1874) B P J 43; Sadu Haisa, 
4 B 37; Gangabai v Pandhu, 40 B. 369 
( 375 . 376 ) ; Kcsarre v. Samardhan, 5 N. 
W. F H t* R. 94; Chellamnial v Ranya- 
uatha, 34 M. 277; Gopal Rao v. Sit a Rao, 
{14 I C. (N ) 863; Maharata of Kolhapur 
v. Suitdaram, 48 M. 1 

(4) Gangabai v. Pandhu, 40 R 369 

(5) Parvathi v Thirumdlai, to M. 334 
(344). 

(6) Yad., II- 133 . 134 ; Mil., I-XII-2. 

(7) Ambabai v Goi'ind. 23 B. 257 (265). 


H. C.-83 
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entitled to maintenance as in the case of a legitimate son/ 8 ) but it is argued 
on the other side, that the texts are silent on the point, probably because 
the widow's right is a later development; but from the fact that in com¬ 
petition with the daughter, who takes after the widow, such son gets only 
one-half there is no reason why he should exclude the widow whose right 
is greater, but in no case less than that of the daughter/’) And this view 
has now been affirmed by the Privy Council/ 10 ) In the Dattak Chandrika, 
her right is stated to exist/") Even those who oppose the widow’s right, 
admit the force of this reasoning, but consider it to be “ one of those 
arbitrary arrangements not uncommon in Hindu Law.” ( ") 

But assuming that the illegitimate son cannot exclude the widow, the 
question still remains as to what share he is entitled to. In Madras, relying 
on the authority of Dattak Chandrika, he is held to share equally with 
her (l3) and down to the daughter’s son, after which he takes the whole to 
the exclusion of other heirs.<*«) 

It goes without saying that, in a competition between the adopted and 
an illegitimate son of a Shudra, it cannot be presumed that the adoption 
was made after the birth of the legitimate son and so hold it invalid. The 
proper course is to assume the adopted son to be in the same position as 
the natural-born son, imagine the illegitimate son to be legitimate, assume 
that they can co-exist with the legitimate son, see what they would get on 
that footing, and give the illegitimate son one-half of it/ 1 ®) 

2686. The illegitimate son inherits only to his parents, and has no 
right to collateral succession. Manu treated illegiti- 
CoUateraU tanCe *° mate * ssue as no ^ e ‘ rs at treating them merely as 
kinsmen (l6 ) His right to inheritance is provided by 
an express text, beyond which it cannot be extended/ 1 7) The same rule 
applies to succession to his estate by a legitimate collateral issue of his 
father. Hence, where a Shudra died leaving two sons, one legitimate and 
another illegitimate, on their death the son of the legitimate son could not 
inherit the property of the illegitimate son/' 8 ) Of course, when he is a 
co-parcener, he will succeed by survivorship/ 1 ’) but otherwise he is not a 


(8) Rahi v. Govinda, i B. 97. 

(9) Ranoji v. Kandoji, 8 M. 557; Par- 
wifi v. Thirumalai, 10 M. 334 (344); 
Ramalinga v. Pavadai, 25 M. 519 (521) ; 
Meenakshi v. Appakutti, 33 M. 226 (227) ; 
Ambabai v. Govind, 23 B. 247 (265). 

(10) Kanulammal v. Visvanathaswami, 
46 M. 167 (175) P. C. 

(n) Datt. Ch., V-30, 31. 

(12) Sadu v. Baiza, 4 B. 37 (56) F. 
B, citing Rahi v. Govinda, 1 B. 105. 

(13) Datt. Ch., V-30, 31; Meenakshi v. 
Appakutti, 33 M. 226 (227, 228); Kanu¬ 
lammal v. Visvanatltaswami, 46 M. 167 
(17S) P. C., dissenting from contra in 
Gangabai v. Bandu, 40 B. 369, in which, 
following the case-law, the son was held 


to take only one-third, two-thirds going to 
the widow. 

(14) Datt. Ch., V-31; Sarasuti v 
Mannu, 2 A. 134. 

(15) Maharaja of Kolhapur v Sunda- 
ram, 48 M. 1. 

(16) Manu, IX-159, 160, cited in Mil., 
I-XI-30. 

(17) Shome Shankar v. Rajesar, 21 A. 
9(> (103); Nissar v. Dhunwant, Marshall, 
609; Krishnayyan v. Muttusami, 7 M. 407; 
Ramalinga v. Pavadai, 25 M. 519 (524), 
Pakirappa v. Fakirappa, 4 Bom. L. R. 809; 
Pharma v. Sakharam, 44 B. 185. 

(18) Zipru v. Bomtya, 46 B. 424 (428). 

(19) Jogendra v. Nityanand, 18 C. 151 
P. C., explained in Shome Shankar v. 
Raiesar, 21 A. 99 (102). 
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he (ioes not inherit to the legitimate son 
ot a bhudia, it follows that the latter cannot equally inherit to him.<-”> 


2687. An illegitimate son has not the same position as an adopted 
Illegitimate Son and : s . on - As compared with the adopted son, the illegi- 
Adopted Son. timate son s portion is certainly inferior. The 

adopted son has a co-ordinate interest with his father 
in ancestral property. He can claim partition from his father. He re¬ 
presents his father as against the father’s co-parceners. He excludes the 
widow, the daughter and the daughter’s son. In . .icieni law, he was one 
of the twelve descriptions of sons whereas the illegitimate son. as the 
son of a female slave, had no place amongst them/") If the adopted 
son takes a smaller share in competition with the legitimate son, it is 
because he is a mere substitute provided by a fiction of law, whilst in the 
case of the “ Auras ” there is actual blood relationship consecrated by a 
legal marriage. In default of a legal marriage, the fiction operated as 
a special rule of law to give the adopted son the same status in the family 
as against every one of its members. On the other hand, save as to 
taking an inferior share, there is no analogy between him and the 
illegitimate son/ J 3> 


2688. Adopted Son.— The share which an adopted son takes in com¬ 
petition with an Auras son, has already been set out in Section 57 (§ 897). 


2689. Son’s Son and Son’s Son’s Son. —The right of divided sons, 
grandsons, and great-grandsons of the last male owner, to succeed to his 
separate property, is the same as in the case of undivided family property. 
The right of representation exists equally in the former as in the latter 
case, and the divided son will not, on the principle of the exclusion of 
remoter by nearer Sapindas, exclude the divided grandson in the successior 
to divide property of the ancestor.It has already been seen that Hindi. 
Law regards the son, the grandson and the great-grandson as really a single 
person in different bodies iS. 107), and this theory applied as regards 
their share both on partition and on inheritance. Consequently, if th. 
father dies leaving a son of his predeceased son and the son’s son c< -> 
predeceased u.i, that is a son of a son’s son of a grandson and a great- 
grandson by his two predeceased sons, it has been seen that on a partition 
of his estate they will take one-third each (§ 1824). They will take the 
same share on inheritance. The rule that the nearest heir excluded the one 
more remote does not apply where the heirs are the owner’s own issue who 
take per stirpes and not per capita as stated in Section 173. Con¬ 
sequently, it has been held that the rule in the Mayukh that a brother’s 
son takes equally with the brother, when the inheritance to another deceased 
brother opens, cannot be extended by analogy to the distant Sapindas, in 
whose case preference is determined by the only test of propinquity. Thus, 


(20) Ravji v. Sakuji, 34 B 321 
Dharma v. Sakharam, 44 B. 185; Shorn 
Shankar v. Rajesar, 2t A. 99; Ramaling< 
v. Pavadai, 25 M. 519. 

(21) Zipru v. Romtya, 23 Bom. L. K 
1195 . 

( 22 ) Mit., i-XI. 


(23) Parrati v. Thirumalai, 10 M. 334 
(345). 

(24) Gangadhar v. Ibrahim, 47 B. 556 
( 558 ) ; Marudavi v. Doraisamy, 30 M. 
348; Mutturaduganatha v. Pertasatni, 16 
M. 11 (15); Gangadhar v. Ibrahim, 47 B. 
556 (558). 
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in a competition between the uncle and the nephew as reversionary heirs, 
the uncle, being nearest, excludes the nephew, whereas if the analogy of 
sons and grandsons were extended, both the uncle and the nephew would 
have shared equally.* 2 *) From the rule last stated, it follows that the 
legitimate son of an illegitimate son has the same right of inheritance as 
his father had against his father and his other sons. So, where A and B 
were two Shudra brothers and one of them B had an illegitimate son C by 
his permanent concubine who had a legitimate son D, C predeceased B on 
whose death A claimed the estate against D, but his claim was thrown out 
on the ground that D represented C, and as C would have excluded A, so 
will his son D who represented his father.*' 5 The case would not have 
been different if D had himself been illegitimate.* 2 ) 

2690. After the great-grandson comes the widow, whose right to in- 
. w-j her it is expressly provided by all the Smritikars,** 5 

1 ow ' with the following refrain: “ The widow of a child¬ 

less man preserving unsullied the bed of her lord and persevering in religious 
observances shall present his funeral oblation and obtain his entire share.”*-' 5 
According to other texts, to be eligible to inherit, she must be a “ Sadhzvi 
Patni (accomplished wife)/'** 5 Her right to inherit her husband’s estate 
has been recognized in numerous cases.* 65 On marriage the wife assumes 
the Gotra of her husband and she is classed amongst his Gotraj Sapindas * y) 
(§ 2658), though the term Gotraj is, strictly shaking, confined only to the 
agnatic kinsman.* 85 When there is more than one widow, all take jointly 
as a single heir, with the right of partition and survivorship*** 5 (§ 2569), 
which each widow may, however, relinquish in favour of the co-widow, 
but such relinquishment cannot extend beyond her life-interest.* 105 Among 
castes which allow Karao marriage, that* is, remarriage with the deceased 
husband’s brother, the widow . inherits the properties of both the 
brothers.*" 5 It has already been stated that the interest which the widow 
acquires is liable to be divested by the birth or adoption of a son 
(S. 44). 


(25) Haribhai v. Mathur, 47 B. 940. 

(1) Ramalinga v. Pavadai, 25 M. 519 
(523, 524). 

(2) Fakirappa v Fakirappa, 4 Bom. L 
R, 809 (811). 

(3) Manu, cited in Mit., 11-1, 6; Katya- 
yan, cited lb., Vishnu, XVII-4-7; Yad, 
II-136, i37- 

(4) Vrihat Manu, cited in Mit., II-i, 6 

(5) Manu, V-165; Katyayan, quoted in 
Havit (2 Cole. Dig., 536); Mayukh, Pt., 
IT, § 8; Narad, XIII-26; Dayabhag, XI-i, 
§ 43; 2 Cole. Dig., 528. 

(6) Keerut Singh v Khoolahul, 2 
M.I.A. 331; Katama Natchiar v. Raja of 
Shivgunga, 9 M. I. A. 543 (611); Venkata 
v. Lakshman, 13 M. I. A. 113; Radhika v. 
Nilamani, lb., p. 497; Periasami v. 
Periasami, 1 M. 312 P. C.; Sheo Singh v 
Dakho, 1 A 688 P. C.; O. A. from 6 N. 
W. P. H. C. R 382; Patnimal v. Mano- 
ftarlal, 5 B. S R 410; Narayan v. Lak- 


shmi, 3 M H C R 289; Gttlab v Phool, 

1 Borr 154; Govinddass v. Muta, 1 Borr 
241; Sitaram \. Larman, 8 N L. R. 128, 
17 I- C. 133. 

(7) Steele’s Law of Caste, 27-notc ; 1 
\V. and B, II. L, 233, Q. 3, p. 231 -note; 
Lallttbai v. Mankuvarbai, 2 B 388 (420). 

(8) Lallubhai v. Mankuvarbai, 2 B. 388 
( 440 ). 

(9) Rhagwandcen v. Myna Race, 11 M. 
I. A 487; Nihnani v. Radhamani. 1 M. 
290 P. C.; Venkayamma v Vcnkatara- 
manayamma, 25 M. 678 (687) P. C.; 
Rumca v. lihagcc, \ B. H. C. R. 66; 
Jijiamba v. Kamakshi, 3 M. H. C. R. 424; 
Dili pah Singh v. Kashinath, 17 O. C. 108, 
24 I. C. 542; Man Singh v. Nawlakhbati, 

2 Pat. 607 (642, 643). 

(10) Ramakkal v. Ramasazomi, 22 M. 
522 (524). 

(n) Nagar v. Khare, 86 I. C, 893, 
(1925) A. 440. 
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Turning next to the textual disqualification of the widow to 
inherit, two outstanding conditions are requited to qualify her for the 
heirship to her husband: In the first place, she must have been chaste; 
and in the second place, she must not be malignantly hostile to her husband 
—each disqualification being in itself sufficient to disinherit her, and the 
second being sufficient even to disinherit any heir, including the son. (l2 ) 
These conditions have b**en evolved out of the texts which mention the 
■'Sadhwi Patni" as her husband’s har/'^) The fact that the wife had 
refused to live with her husband is, however, no evidence of her “ malignant 
hostility,” which alone disqualifies her from innei itanceA‘ 4) Then, again, 
the unchastity, which equally disqualifies her, must be physical incontinence 
and must have occurred during the life-time of the husband Her sub¬ 
sequent unchastity is no disqualification, (, 5 ' though hir remarriage is; and 
so is her conversion to an alien faith. (l6) 


(5) Daughter*. 


2691. The daughter ranks next to the widow as 
provided in the following text:— 


Mitakshara. —“i On failure of her (ic., the wife), the daughters inherit. 
They arc named in the plural number,('?) to suggest the equal or unequal participa¬ 
tion of daughters alike or dissimilar by class. 


“2. Thus Katyayan says ‘Let the widow succeed to her husband’s wealth, 
provided she be chaste, and in default of her, let the daughters inherit, if unmarried.’ 
/iso Brihaspati: ‘The wife is pronounced successor to the wealth of her husband, 
and in her default, the daughter As a son, so does the daughter of a mail proceed 
li<m his several limbs How then should any othtr person take her father’s wealth.’ 


"3. If there be competition between a married and unmarried daughter, the 
unmarried one takes the succession, under the special provisions of the text above 
rited (‘in default of her, let the daughter inherit, if unmarried’). 


“4. If the competition he between the unprovided and the enriched daughter, 
the unprovided one inherits, but on the failure of such, the emiched one succeeds, 
for the text of Gautam is equally applicable to the paternal as to the maternal estate: 
‘A woman’s separate property goes to her daughters unmarried or unprovided.’ ”(18) 


2692. It is clear from these texts that though daughters as a class rank 
after the widow/ 19 ) the grounds of preference between them inter se 
are that the unmarried excludes the married/ 20 ) and the poor daughter the 
rich, that is to say the competition is only as between the married and un¬ 
married, and the rich and the poor. Consequently, the unmarried daughter 
excludes the married daughter, whether she be rich or poord 2 ') In default 
of unmarried daughters, the married daughters succeed and amongst them 


(12) Narad, XIII-21; Sarasvvati Vilas, 
§ 152; Daya Kram Saugrah, III-3; Vivad 
Ratnakar, Ch. 5; Khcttci wont v. Kadom- 
bini, 16 C W. N. 0(14, 17 I C. 83 (85). 

(13) Texts discussed in Khcticrmoni \. 
Kadambini, 16 C. \V. N. Q64, 17 I. C. 83; 
Keri Kolitani v. Moneeram, 13 B. l„. R. i 
F. B., 19 W. R. 367. 

(14) Kheltcrmoni v. Kadambini, 16 (.'. 
W. N. 964, 17 I. C. 83. 

(15) Keri Kolitani v. Moneeram, 13 B 
L. R. 1 F. B, 19 W. H. 367; Mukandi v. 
Jamni, 73 I. C. 875. 

(16) S. 2, Hindu Widows’ Remarriage 
Act (XV of 1856) ; Suraj Jote v. Attar, 


67 I C. 550, (1922) T. 378. 

(17) Mit, H-t-2. 

(18) Mit, II-II, 1-4. To the same 
etfcct, Mayukh, V-VIU-to, n. 

(19) Kaltama v. Dorasinga, 6 M H. 
C. R. 310: Narayan v. Manohar, 7 B. H 
C. R. 153; Naraxan v. Go find, 1 N. L. R. 
154 (156). 

(20) Hemanchnll v Maharaj Singh, 1 
Agra 210 (211) ; Golab v. Ihtnsee, 2 Agra 
166; Binode v. Purdhan, 2 W. R. 176 
(i 77 >- 

(21) Dowlal v. H-trine, 22 W. R. 54; 
Jantnabai v Khimji, i| B. 1 (13). 
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the poor excludes the rich/") whatever may have been the source of her 
wealth, whether from her husband or from her father or otherwise.* 2 ®) 
Now, what is the test of poverty? It has been held that comparative poverty 
is the sole test for settling the claims of daughters amongst themselves, but 
the Court should not go into minute details, since all that it has to enquire 
is whether there is such marked difference between the wealths of the two 
that one should be called poor in comparison with the other/ 2 -*) Under the 
Oayathag law, the capacity to produce a Sapinda is the sole cause of the 
daughter’s succession. ( -’®) Hence, a barren daughter, or one who is not 
likely to have male issue/'> or who is already a childless widow, is not 
entitled to succeed, but no such distinction exists in the Mitakshara/-) But 
though the poor sister excludes the rich, she does not become a fresh stock 
of descent, and on her death, the rich sister succeeds to her in preference 
to the poor sister’s son/®) In Bengal the latter would exclude the 
sister/*) and in Bombay the same rule prevails, since the daughter there 
takes absolutely and on her death her own heirs will succeed/®) and the same 
rule extends to Berar which is a disciple of the Bombay school* 6 ) and 
Sindh/ 7) 


Illegiti 

Daughters. 


Illegitimate daughters, whether of a twice-born or of a Shudra, 
have no right of inheritance/ 8 ) The illegitimate son 
m * e of a Shudra succeeds, because his case is covered by 
a special text/’) There is no text in favour of an 
illegitimate daughter. In one case it was contended that the texts applicable 
to the son applied equally to the daughter, since the word “ son ” included 
the daughter, but this contention was, of course, not acceded to/'°) The 
texts do not favour the claims of females generally, and they now only allow 
the claims of those expressly named. As such, the texts mention the daugh- 


(22) In original, Dw? ( Sad ha 11 ) with 

wealth and ( Nirdhan ) without 

wealth; in (iautam, Sinfcthstd ( Apratish- 
thit) unprovided for; Alania Knnwar v 
Kundan Kunwar, 47 A. 403. 

(23) Danuo v. Darbo, 4 A. 243, Totawa 
v. Basawa, 23 B. 229 (233) ; Audh Ku- 
mari v. Chandra, 2 A. 561; Danuo v. Dar¬ 
bo, 4 A. 243 (245); Mank 1 v. Kundan, 
47 A. 403 

(24) Tinumoni v. Nibarun, 9 C. 154 
( 159 ) F. B. 

(25) Binode v. Burdhan, 2 W. R 176; 
Radha Kishcn v. Rajah Rant, 6 W. R. 147; 
Mukunda \. Manntohint, 19 C W N. 472, 
26 I. C. 903, followed in Pramila v. Chan¬ 
dra Shekhar, 43 A. 450 (Dayabhag suc¬ 
cession—certificate case). 

(1) This does not include issue of a re¬ 
marriage legalized by the Hindu Widows’ 
Remarriage Act (XV of 1856), S. 4, 
{Mukunda v. Manmohini, 19 C. W. N. 
472, 26 I. C 903), or otherwise, unless the 
custom which permits remarriage also 
entitled the remarried daughter to inherit 
equally with the married daughter (Bino- 
dini v. Susthes, 48 C. 300). 


(2) Simmani v. Muttumnial, 3 M. 2C5 
(267, 268). 

(3) Rawdhan \ Beharec, 1 N. \Y. P. 
H, C R. 114; Dttlari v. Mtilclvand, 32 A. 
314 (316); Doxelat v. Burwa, 22 W. R. 
54; Mula v. Maharaj, 2 C. P. L. R. 166. 

(4) Dowlut v Burma, 22 W. K. 54 
(56); Kattamma \. Dorasinya, ft M H. 
C. R. 310 (332). 

(5) Rhagirathi Bai v. Bay a, (1881) 5 B. 

264. 

(6) Dowlut Rao v. Govinda Rao, 5 N. 
L. R. 13 (Berar case). 

(7) Dowlut v Govind, 2 S. L. K. 59, 

1 I. C. 243. 

(8) Ram Singh v. Bhani, 38 A. 117 

(121). 

(9) Manu, IX-179; Yad., H-133, 134; 
Mit, I-XII-2 

(10) Bhikya v. Babu, 32 B. 562 (566); 
Chnoturya v. Sahub, 7 M. I. A. 18 (50) ; 
the statement in Inderun v. Rantasaivmy, 
13 M. I. A. 131 (159); Sarasuli v. Manu, 

2 A. 134; Rahi v. Govinda, 1 B. 97, that 
illegitimate children or offspring of the 
Shudra inherit is a lapsus calamai fc 5 r a 
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ter, but while they expressly allude to an illegitimate son, they nowhere men¬ 
tion an illegitimate daughter, which implies that illegitimate daughters were 
conceded no right. But illegitimate daughters are entitled to inherit to 
their mothers/ 1 ') 

2694. Unchastity is no bar to daughter’s inheritance/>-o but a 

Unchaste and prostitute cannot be regarded as an “unprovided 

Prostitute. maiden’ entitlec to inlurit ir. preference to her 

married sister Being neither maiden nor 

married, she will inherit only in default of cithci unmatried or married 
sisters/'-*) But it is submitted that theie is no textual support for this 
view, and that the conclusion rea* lied is the result of reasoning which 
can only be justified on the ground of equity 

2695. A daughter may be excluded by custom. Such a custom has 

Excluded by been s-uccesfully pleaded in several cases relating 

Custom. to several races, such as the Bhale Sultan tribe of 

Kshalriyas^'S) and the Jangra Chauhans< ,6) of Oudh. In the latter ease, 
it was contended that the evidence of custom as to impartible estate was 
inadmissible to prove it as regards the ordinary pai tilde properly. But 
the Privy Council held the distinction untenable. Similar customs exclud¬ 
ing daughters have been successfully proved in the case of Utpat families 
of Pandharpur/ 1 ?) Chudasama Gamati Garasias<‘ 8) and the Bhagars in 
the Broach Collectorate/’f) In the case of Gobel Girasias, the custom 
was held proved by the trial Judge, but the High Court reversed his 
finding, holding that the District Judge was wrong in holding the custom 
proved from the absence of a single instance in which the daughter had 
inherited; whereas the real issue was. were there sufficiently numerous 
instances of her exclusion?* 30 ) Tn another case, the case for exclusion 
was held rebutted by proof of a large number of instances of 
daughters inheriting/ 

It will be seen in the sequel that except in Bombay, thr daughter 
takes a limited estate, and on her death the estate devolves on the next 
heir of the father/ 3 *) Daughters do not inherit the estate of their father 
as joint tenants. There is, therefore, no right of survivorship, and if, 
on the death of their mother, one of several daughters takes possession 
of the estate, her possession would prima facie be adverse to her 
sisters-/*3) 


(u) Arunagiri v. Ranganayakl, 21 \f 
40; Dundappa v. Bhimara, 22 Bom. L. R 
1306, 59 I. C. 561; Kasturi v Lolc, t6 N 
L R. 22i, 56 I. C. 952. 

(12) Adayapa v. Rudrava, 4 B 104; 
Tara v. Krishna, 31 B 495 (502); Koji- 
yadu v. Lakshmi, 5 M. 149; Annapura- 
uamma v. Venkamnw, Si M. L. J. 3^7. 
97 I. C. 664, (1926) M. 1017. 

(13) Sivasangu v. Minal, 12 M. 277; 
Tara v. Krishna, 31 B. 495 (50-2) ; Saras- 
wati v. Kathirama, 4 C. P. L. R. 43; Bha~ 
yalal v. C/ittrainau, 9 C. P. L. R. 38. 

(14) Obiter in Tara v. Krishna, 31 B. 

495 (5io). „ , 

(15) Bairangt v. Manokarmka, 30 A T. 

( 15 ) P- c. 


(16) Parbati v. Chandarpal, 31 A. 457 
(461, 474) PC. 

(17) Nanaii v. Sttndrabai, 11 B. H. C. 
R- 249 

(18) Vcrabhai v. Iliraba. 27 B. 492 
( 498 ). 

(19) Pranjivan v. Res'a. 5 B. 482. 

(20) Ranchoddas v Rawal, 21 B. no 
(ii 7 )- 

(21) Niadri v. Kura, 13 M. L J. 91, 27 
r C. 707. 

(22) Chotaylal \ Chunno, 4 C. 744 P. 
C,; Vaduganadha v. Poraswga, 3 M. 290 


(23) Cltellagulla \ h<alury, (1920) M. 
W. N. 761- 
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2696. The following text supports the suc- 
Daughter S Son. cession of the daughter’s son:— 

Vishnu. —"On failure of sons, and of their male issue, the sons of daughters 
shall obtain the properly; for the male offspring of a soil of a daughter are equally 
qualified to perform obsequies for men of all classes.”t-'i) 

The daughter’s son is a Batidhu and not a Gotraj Saphula, though he 
tanks before the parents of the deceased for the purpose of succession 
But this is so by special textsf-s) due to history. Under the k old law, 
failing a son, a daughter might be appointed by the father to raise up 
issue to him and the son born is called a “ Putrika-pnlra ” or the son of 
the (appointed) daughter. In early times, such son was treated as an 
auras or self-begotten son. In course of time the practice of appointment 
fell into desuetude, but the special position which he had attained 
remained. The daughter’s son is competent to perform the Shradh of 
his maternal grandfather/ 1 ) and Yadnavalkya mentions him as an heir.W 
Vishru regards him as equal to a son’s son and supports his claim in 
the text before cited. The daughter’s son has no right of inheritance in 
his maternal grandfather’s estate so long as the estate vests in his 
mother.He is the reversioner whose estate comes into being on the 
daughter’s death.<*) But they are nevertheless entitled to protect their 
reversionary rights against an improper alienation made by their mother/*) 
the cause of action arising on the date of alienation. (< 0 Sons jointly 
inheriting to their maternal grandfather on the death of their mother have 
the right of survivorship/ 7 ) and except under the M.iyukh, they take per 
capita and not per stirpcs. w The same right extends to first cousins who all 
share equally, without reference to the shares which their respective 
fathers would have taken, had they been alive/ 0 ) 

2697. A daughlei’s son may. succeed, though the daughter be dis¬ 
qualified/ 10 ) But if the daughter’s son piedeceases his maternal grand¬ 
father, his son cannot inherit in the right of his father/") though he will 
succeed in his own right as a Bandhu. “ A daughter’s sou, on whom the 
inheritance has actually fallen, takes it as full owner, and thereupon he 


(24) Vishnu, cited in .Mil., H-ii-6. 

(25) .Mann, IX-132; Yad, II-13O; Mil., 
n-II-G; Maytikh, IV-VIll-rj; Sm. Ch, 
XI-Il-28; Vivad. t hint. (Tagore), 294; 
Nirnai Sindhu, 315; Dayakram Sangrah 
and Nand Pandit's Vaijyanti, cited Sarv 
Inh , 479 , 492, 2 Dig. 498. 

(1) Vishnu, cited in Mitak, ll-U-6; 
Mayukh V-V-UI-13. 

(2) Yad., 11 - 136 , 137 . 

(3) Baijnath v Mahabir, 1 A. 608; 
Sant v. Geo Saran, 8 A. 365 

(4) stmritolal v. Raiooneckant, 15 B. I.. 
R. 10 P. P. 

( 5 ) Krishnier v Lakshmiammal, 18 M. 
I.. j. 275. 

(6) Chiruvelu v Chiruvelu, 29 M. 390, 
explained in Vcerayya v. Gangamma, 36 
M- 570 (573, 574)- 

(7) Vcnkayamma v. Venkata, 20 M. 
217, reversed on this point O. A 25 M 


(.78 (688) P P overruling ,onlra in 
lasoda v Sheo l'er\had, 17 C. 33; 
Saminadha \. Tliangathaiiiii, 19 M 70 

(8) Naycsh v Gururao, 17 B. 303; 
Narsappa \. liharmappa, 45 B 29(1; 
Ram Swamp v Kasdeo, 2 Agra 68; 
Sheo Sahat \ Owed, 6 B. S. R. 378; 
Ranidhun v. Kishcn, 3 B S. R. 133; 
Laloo v Lalao, 10 1 . C. 448; Ram v. 
Basdco, 2 Agra 168; Pan v. Mohcsh, 
30 C. 89; Bir) v. Shcoraj, 10 C. 159. 

(9) Narasappa v Bharntappa, 45 B. 
296, following IStagesh v. Guru Rao, 17 
h 303 . 

(10) Vcnkayamma v. Vcnkatarama- 
uayya, 20 M 207, affirmed O. A. 25 .M. 
678 P. (' ; Ban si Dhar v. Lachmi, 8 A. 

1 .. J. 849, 

(ir) Srinivasa v. Dandayudapant, t.: 
M. 411 (413, 420); Dhar up v. Gobt.td, 
8 A. 614 (621). 
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becomes a new stock of descent, anti on his death ihe succession passes to 
his heir, and not hack again to the heir of his grand father/"> But until 
the death of the last daughter capable of being an heiress, he takes no 
interest whatever and, therefore, can ti.nismit none Therefore, if he 
should die before the last of such daughters, leaving a son, that son would 
not succeed, because he belonged to a different family and he would offer 
no oblation to the maternal grandfather of his own father.”<*-•> 

An impartible property will pass on the death of all daughters to 
the eldest surviving son. ,: - u 

„ .. 2698. Tin. following texts bear on the subject 

(7) Mother. (jf ^ right . 

Manu. —“Of him, who leaves no son, ihe Holier shall uike the inheritance and 
the brothers.”! 1 -*) 

Mitakshara. —“ besides, the I other is the common parent to other sons, hut the 
mother is not so; and since her propinquity is consequently greatest, it is hi that 
she should take the estate in llte first instance conformably with the text. ‘To the 
nearest Sapimla, the inheritance next belongs.’”(is) 

Mayukh.— “ I n defattll of daughter's sou comes the father, in deiault of him, 
the mother. 

It will be seen that while the Mitakshara places the mothci before 
the father, the Mayukh reverses the order, and this preference for tl. 
fathei has been given effect to in Guzcrat on the ground “ that the 
majoiity of eminent Hindu wtiters give the preference to the father over 
the mother.”!'?) But in the Ratnagiri anti the Kanara< l8 > districts, 
where the Mitakshara is pre-eminent, the mother was held to inherit before 
the father/ 1 ”) the term ‘mother’ including both the natural as well as 
the adoptive mother/ 40 ) The mother, like all females, will take only a 
limited estate/*"* and on Iter death, the estate will devolve oil the son’s 
heir/* 4 ) On this point, there is no difference between the Mitakshara 
and the Mithila School.The remarriage oi the mother does not dis¬ 
qualify her from inheritance Even if her remarriage was legal only 
under the Hindu Widows’ Remarriage Act/-’ 4> it has no effect upon her 


(n) Mullui'aduga/iadha \ Veriasami, 
}() M. n, atfirmed () A. ly M 451 I*. < , 
Muttu v. Dora, 3 M. .290 L\ C. 

(t2) Maytie, cited in Dhanrup v. 
Gobind, 8 A. (115 (621) 

(13) K attain a Nachiar \ Dorasinyha, 
6 M. H. C. K. 310 (333); Muttu \ 
Dorasinga, 3 M. 290 

(14) Manu, H-i8s. 

(15) Mit., IT-III-3. To the same 

effect, Dayabagh, Xl-1-5, XT-IV-i-tt; 
Vivad (hint. (Tagore), 293-295; l)aya- 
kram Sangrah, XI-1-5, XI-iV-1-6. I-V- 
1-2; Virnutroday (Sarkar), 190, 191: 

Vellanki v. Venkata, 1 M. J74 I’ (.' 

(16) Mayukh, IV-VIT-ij (Maiidl.k), 


(17) Khadabliai v liahdhar, 6 H. 5*1 
( 54 h). 

(18) Anaitdi v. liari, 33 It. 404. 

(19) lialakrislnia v. Lakshman, 14 B. 
(K)5 (612) For the territorial extent of 
the Mayukh, see, per Sir .M U cstroop, 
C. J, in Sakharam \. Sitabai, j li. JSJ 
(J65). 

(20) 21/1011(11 v. Han, 33 li 404 

(21) Natan Umar Mai, g T C. 
(Sindh) 907 - 

(22) Sakharam \ Sita Mai, 3 B. 353 
(308) ; Xarsappa \ Sakharam, 6 b. IT. C. 

R. (A 1.) 215; Bachiram v Venkatapadu, 

» >M. H. V. K. 402 (40O). 

(23) t'olan v Ballabhaji, 48 T. 0 . (N ) 

yy(*. 

(24) Act XV of 185(1. 
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right to inherit to her son, since the statutory disqualification is limited 
to disinherison of the husband’s estate.**®* 

2699. On the general principle that females are excluded from 

, succession un'ess expressly mentioned in the text, 

epmo er. the stepmother has no place in the table of suc¬ 

cession. She cannot, therefore, succeed to her stepson.*'* And for the 
s ime reason, a step-grandmother is not the heir of her step grandson.* 2 * 

2700. But though the step-mother cannot succeed as mother, she may 

still succeed in Bombay as a widow of her husband and, as such, his Gotraj 
Sapinda.* 3 * As such, she is held to l>e preferable to the widow of the 
half brother,<■** and the widow of a first cousin cx parte paterna of the 
deceased Propositus was preferred to a fifth male cousin,*s* and in another 
case she was held to succeed to her stepson in preference to her stepson’s 
paternal uncle’s son,* 6 * on the principle that the widows of Gotraj Sapindas, 
m the case of collaterals, are to be preferred to the male Gotrajs in a 
more remote line, and a fortiori, the widow of a male Gotraj in the 
ascending line should be preferred to such collateral.*?* As West and 
Buhler put it: " The stepmother ought to be placed, on account of her 

near lelationship to the deceased, immediately after the paternal grand¬ 
mother, up to whom only the succession is settled by special texts.”* 8 * 


2701* It has already been stated before that the father takes before 
... , the mother, under the Mavukh. Otherwise, he fol- 

^ ' a er ‘ lows her.* 0 * The stepfather has, of course, no place 

in the Hindu table of succession, liven the wife who re-marries, forfeits 
her husband’s inheritance, so that her son by such marriage cannot lay any 
claim to his father’s estate. The putative father of a Shudra succeeds to his 
illegitimate son by reason of propinquity, in the absence of nearer heirs.* 10 * 


2702. After the father, come the brothers, those of the whole blood 
... _ , being preierred to those of the half blood, and an 

' ' P ° #r ‘ undivided brothei to a divided one.*"* The fol¬ 

lowing texts support him:- — 


(25) Akoral v. Boreanee, 2 B. L K 
199 F. B ; Basappa v. Rayaza, 29 B. 91 
F. B.; Hari Kishore v. Thakur Dhan, 26 
C. W. N. 925, (1922) C. 140; H us sain- 
bhai r Banstlal, (1924) N 338. 

(1) Mit., IT-3; Jotilal v. Durant, W. 
R. (F. B) 173; Tahalai v Gaya Per- 
shad, 37 C. 214, followed in Sundar 
Moni v. Banqsidhar, 16 I (\ 900 (902) ; 
Sundar v Banstdhar, 18 C. \V. N. 150, 
16 I. C. 900; Rama Maud v. Surgiani, 
16 A. 221; Kumararelu v Virana, 5 M 
22; Muttammal v. Vengalakshmi, 5 M. 
32; Ramasami v Narasamma, 8 M. 133: 
Seethai v. Nachiar, 37 M. 286; Keeser- 
bai, v. Valab, 4 B. 188 (208) ; Ramanand 
v. Surgiani, 16 A. 221; Nanki v. Gauri 
Shankar, 28 A. 187: Ram Prasad v. 
Babu Lai, 86 I. C. 849, (1925) A. 417. 
Kir pi v. Ramjas, (1889) P. R. No. 153. 

(2) Jotilal v. Durani, W. R. (F. B.) 
173 . 


(3) Lallubhai v. Mankttvarbai, 2 B. 
388; O. A. 5 B. no P. C.: Keser Bai v. 
Valab, 4 B. 188 (208); Basangoxeda v 
Rudroppa, 30 Bom. L. R 591 (1928) B 
291. 

(4) Rakhmabai v. Tukaram, 11 B. 47. 

(5) Lallubhai v Mankuvarbai, 2 B. 
388, affirmed O. A. 5 B. no P. C. 

(6) Russoobai v. Zoolekha Bai, 19 B. 
737 - 

(7) Rachava v. Kalingapa, 16 B. 718, 
explaining Lallubhai v. Mankuverbai, 2 
B. 388. 

(8) W. and B., H. L. (3rd Ed.), 472, 
cited with approval in Russoobai v. 
Zoolakltabai, 19 B. 707 (710). 

( 9 ) Mit., II-III- 2 . 

(10) Subramania v. Rathnavelu, 41 M. 
44 F. B. 

(11) Deri Bhai v. Dayaboy, 89 I. C. 
(S.) 164. 
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Mitakshara. On failure of the father, the brothers share the estate. 
Accordingly, Manu says: Of him who leaves no son, the father shall take the 
inheritance or the brothers.’0-0 

“5 Among brothers s« c h as arc of the whole blood, take the inheritance in 
the first instance under the text before cited- ‘To the nearest Sapinda. the inherit- 

dSLn'cfof'fc'fcrAu- ,hr >"« h 


It will be noted that except in the case of biitheis and sons of 
brothers, neither the Mitakshara nor the Mayukh makes any distinction 
between persons of the whole blood and those of th. half blood Legiti¬ 
mate sons by different motheis take • .-juaH} the pioperty of their father 
The Mitakshara. in tilt* succession of In others, pla<es uterine brother, ic, 
brothers of the whole blood lie tore brothers «,f the hall blood. It then 
1:rings in brothers of the half blood and places the sons of brothers 
respectively in the same order a- their respective fathers/'The Mayukh 
also prefers brothers of the whole blood to brothers of the half blood, 
but next to the brothers of die whole blood brings in their sons/' 61 It 
names, as next in succession, the paternal grandmother, and after her the 
sister, and after the sister introduces together the paternal grandfather 
and the half brother, and after them the paternal great-grandfather, the 
father’s brother and the sons of brotheis of the half-blood/ 1 '") Rut so 
far as brothers of the full and half-blood are concerned both the Mitakshara 
and the Mayukh agree, (,N) it being, of course, clear that the term brothers 
ol “ half-blood ” means brothers horn of the same father and different 
mothers. Sons of the same mother In different fathers belong to different 
families and are not included m the term/"') Of course, custom may 
eliminate the textual difference between omlhers of the whole and brothers 
of the half-blood, and in one case such custom was sought to be sup¬ 
ported upon the strength of an entry in the If 'ajib-ul-arz, which the Privy 
Council ruled out as connoting ’’ the views of individuals as to the practice 
that they would wish to see prevailing rather than the ascertained fact of 
a well-established custom.” ( -' u ) But in the Punjab such a custom is pre¬ 
sumed in the case of certain tribes/-’ 1 ' 


2703 . It has already been seen that there is no relation between 
the sons of the mother In her first marriage and those by her second 
marriage, after death or divorce of her first husband. The later Smritis abhor 
a woman’s re-marriage, and it would he a far cry to expect them to suffer 
any’ relationship between the offspring of a sacramental and those of a 
sinful union/ 2 -*) 


(12) Manu, IX-185; Mil, II-IV-i 

(13) lb., IX-187. 

(14) Mil., II-VT-i, 5. To the same 
effect, Mayukh, IV-YIII-1O. 

(15) Mit., II-IV-7 Hanbhai, \ Mathur, 
47 B. 040; liar Rhagwan v llukam Singh, 
3 L. 242 

(16) Mayukh, TV-VIII-iO. 

(17) lb, IV-VIII-18-20. 

(18) Krishiiaii v. Pandit rang, 12 H H 
R. OS; Santa! v. Antra, OR 394; Par- 
map pa v. Shidappa, 30 B. O07 (O10). 

(19) Ekoba v Kashi rant, 40 B. 71O 
( 718 ). 


(20) Anant Singh \. Ditrga Singh, 32 
A 3f>3 (373) P <■'. 

(21) / afar v. Mhd Khan, (1906) P. L. 
R 29; Roda v. A mar, (1873) P.R. No. 
75; Aviv. Manual, (1874) P K No 84; 
Teh hit v ll'aliah, (1876) P.R No 0; 
Phaggan v. Hula, (1877) P. K. No 9; 
Hazara v Samila, (187O) P R No 70; 
Rant \. Rishat. (1879) PR No. 123; 
Albcla \ Pat, (1881) P. K. No 2t; 
Mahtaba \ Jatntal. (1883) P k No 187; 
Maxa v. Rishat, (1884) P K. No. 23; 
Go pal v. Naina, (1887) P R. No. 71. 

(22) Ekoba v. Kashi Rant, 4O B. 71O. 
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As regards the right ot' the illegitimate brothers to inherit inter sc, 
the question was answered in the affirmative by the Madras High Court 
in a case of a Shutlra/* 3) and in one case it was held to be the rule appli¬ 
cable to all castes/ 3 -*) 

2704. As between brothers of the whole blood and those of the half- 

Effeot of Re- blood, those re-united take in preference to those 

union. not re-united. Hut a re-united half-brother takes 

equally with the separated whole brother. In other words- - 

(1) A whole brother re-united excludes a whole separated brother. 
Here, the relationship being equal, the succession is regulated by union. 

(2) A whole brother re-united excludes a half-brother re-united. 
Here, the union being equal, superior relationship rules the succession. 

(3) A whole brother separated and a half-brother re-united share 
equally. Here, superior tclationship without union and union with inferior 
relationship are equal/ 3S) 

This subject has been already considered elsewhere (S. 189). 

2705. The sub-division ot brothers into those of the whole blood 

(10) Brother’* and those of the half blood extends to their sons, 

Son. both the Mitakshara and the Ma\ukh placing sons 

of brothers of the whole blood before the sons of brothers of the half 
blood / 1) On this subject the Mitakshara says:—- 

Mitakshara. —“ 7. On failure of brothers also, their sons share the heritage in 
the order of the respective fathers 

"8. Tn case of competition between brothers and nephews, the nephews have no 
title to the succession, for their right of inheritance is declared to he on a failure of 
brothers 

“(j However, when a brother has died leaving no male issue (nor other nearer 
heir), and the estate has consequently devolved on his brothers indifferently, if any 
one of them died before a partition of their father’s estate lakes place, his soils 
do ir, that case acquire a title through their father, and it is fit, therefore, that a 
share should he allotted to them in their father’s right, at a subsequent distribution 
of the property between them and the surviving brother”(A 

Shrikriahna. —“ in default of brothers, the brother’s son is the successor. Ileic 
also a nephew of the whole Mood inherits in the first instance, and on failure of 
such, the nephew of the half-blood, but in case of rc-union of co-heirs and on the 
supposition of all being of whole blood, the associated son of the whole brother is 
in the first place heir; and on failure of him, the unassociatcd nephew of the 
whole blood, or on ihc supposition of all being of the half-blood, the associated 
nephew of the half-blood is the first heir, and on failure of him, the unassociated 
nephew. Hut if the son of the whole brother be separate, and the son of the half- 
brother associated, both inherit together, like brothers in similar circumstanccs.”(j) 


(23) Myna Bat v. Utta Raw, 2 M.H.C 
R. 197; Shomc Shankar v. Rajesar, 21 A 
99 (tt> 4 , 105). 

(24) Sitta IJaksh v. Gajraj Singh, 
(tpu) t4 O. C. 227, 12 I. C. 767. 

(25) Sham Narain \ Court of Wards, 
no W. R. 197 (aoa). 


(0 Mil., II-lV-57; Mayukh, IV-VIII- 
17; Samat v. Antra, 6 B. 394 (397) ; Hari 
Bhai v Mathur, 47 B. 940 ; Har Bhug- 
xcan v. Ilakani Singh, t I. 242. 

(2) Mit, II-IV-7-9 

(j) Cited in Sarv lnh., 927, 928. 
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2706. According to llu* Mitakshara, the nephews do not share with 
their uncles, but take a share which had vested in their father. Accord¬ 
ing to the Ma) ukh, the sons of a deceased brother succeed along with 
the surviving brothers,as tenants-in common but not as joint-tenants/ 61 
The rule is held to extend even to sons of cousins. <?> But this rule cannot 
be extended to the Mitakshara country without proof of custom. In one 
case of the Ahban Thakers of Oudh, ruch a custom was pleaded, but 
the Privy Council held the four instances adduced in proof of it to be 
of a comparatively modern date and insufficient to prove a family custom 
pleaded in derogation of the ordinary law/*'* 

Even in Bombay, the rule does not go beyond the brothers and then- 
children. ( ' l) 

2707. Tn an undivided family, a biother’s son takes his own share as 
well as the lapsed share of a brother’s son. in preference to the grandson 
of another brother.* 10 ' Where, for instance, A had 
four grandsons /*', G, // and i, of whom / alone was 
alive at the date of the suit by P’s two sons J and K, 
who claimed to divide .Ts estate in two equal shares, 
claiming a share survivorship, to which 1 replied 
that being a nearer Sapinda of G and II, he was 
entitled to inherit their share, to the exclusion of J 
and K, the Court held that inasmuch as f had pre¬ 
deceased both G and 11, their share devolved on 1, 
to the exclusion of the plaintiffs. (,, > In other words, 
under the Mitakshara. the nephew succeeds not as the 
heir of his father, but as the direct heir of his uncled 1 
sons take per capita and not per slit p-'S.G^ 

The brother’s son is the last of what Mitakshara calls the “compact 
series of heirs.” 

2706. (dn the assumption that the Mitakshara passage relating to a 
( brother’s son (,s) includes also a grandson, it was held, 
Son Brot " cr * Son * and it is now settled, that the brother’s son’s son’s 
place is next after the brother’s son. (l6) But if the 
word “ Suntan ” used by Yadnavalkya and in the Mitakshara be used in a 
generic sense as including three descendants, namely, the son, the son’s son 
and the son’s son’s son, it wmuld follow, by parity of reasoning, that the three 


A 

i' i ‘‘i d 

n u 

| _ ( Dcf.) 

j__K 

C Plaintiffs .) 


(4) Sarv. Inh., 928. 

(5) Mayukh, IV-VIII-17; Keshar Lai 
v. J an u Altai, 49 B. 282, contra in Han 
fihai v. Mathur, 47 B. 940 

(6) Jadav fihai v. Multan Chand, 27 
Bom. L R. 426, 87 T. 926, (1925) B. 
. 150 . 

(7) 1 W. & B. H. L., (3rd Kd.), p. 108. 

(8) Chandika v. Mum, 24 A. 273 P. (_. 

(9) lb.; Shankar v. Kashinath, 51 B. 
194 F.B. 

(10) Madho \. Hindessurv, 3 Agra 101 

( 11 ) lb. 

(12) Brojo Kisorc v. Sritiaih, 9 W. R. 
463; Brojo Mohun v. Gouree, 15 W. R. 

70. 


(13) firoio Kish ore v. Srinath, 9 W. R. 

463. 

(14) Mil, ll-V-2; Mohan Das \ 
Krishna fiai, 5 B 597 (602). 

(15) Mil., II- 1 V- 7 , II-V-i. The word 
in the original is ‘ Santan,’ which means 
the “ issue "; sec fiuddha Singh v Laltu 
Singh, 34 A. (*>3, affirmed O. A. 37 A. 
604 (616) P. C 

(16) Buddha Singh v. l.altu Singh, 34 
A. (163. affirmed O. 37 A. (104 (612) 
P. C.; Kalian v. Ramai liandar, 24 A. 128; 
Kureem Chand v Odung 6 W. R. 158; 
Oorhya v. Rajoo, 14 \V. R. 208; Chinna- 
swainy v. Kunjti, 35 M. 152; contra in 
•S' gray a v Lakshminarasamma, 5 M. 291. 
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generations must Ik let in simultaneously with the generic interpretation of 
the teun. This question was considered by the Privy Council who quoted 
Shama Charan Sarkar’s solution of the difficulty as follows: “ The answer 
is that in law calculation is made from the son of the common ancestor, 
which here is the father of both the deceased and his brother. Consequent¬ 
ly, the term ‘ son ’ (of that ancestor') is inclusive of his great-grandson, 
who is the brother's grandson.”t'?) 

2709. This raises the question whether the distinction between the 
whole and the half blood should equally apply to brother’s grandsons. In 
Allahabad, it is held that such distinction is applicable equally to all 
collaterals.Hut in Bombay it was held to be limited to the brothers 
and brother’s sons, (l9 > but in the view now settled there appears to be no 
reason why it should not apply to brother’s grandsons as well (§ 2762). 

2710. The paternal grandmother comes in next. After the brother’s 
(12) Paternal son, the Mitakshata summarily dismisses the remain- 

Grandmother . ing heirs, with the following texts:— 

Mitakahara.—"4. Here, on failure of the father’s descendants, the heirs arc 
successively the paternal grandmother, the paternal giandfathcr, the uncles and their 
sons. 

“2. On failure of the paternal grandfather’s line, the paternal great¬ 
grandmother, the great-giandfather, his sons and their issue inherit In this 
manner must be understood the succession of kindred belonging to the same general 
family who are Sapindas 

Mayukh.—“ In default of brother’s sons [ come ] the CJotraj Sapindas 
[gentile relations].00 Among them, first is the paternal grandmother, according to 
the text of Manu,<-’■*) which says: ‘And the mother also being dead, the father’s 
mother shall lake the hciitagc ’(-’0 And although she is to be entered at ihe end 
after the brother’s sons, aftei the manner of the entry of intruders who are placed 
at the end, because she is not mentioned among ihose whose order | of succession] 
is fixed ending with mother's sons 

2711. It has been held in Bombay that a paternal grandmother in 
Gujerat inheriting property, whether moveable or immoveable, from her 
maiden grand-daughter, taker, an absolute interest therein, and on her death, 
the property goes to her heir, and not to the heir of the grand-daughter^ 
and that the grandmother is entitled to dispose of such property by 

The paternal grandmother inherits in her own right, and not as a 
widow. 


2712. According to the Mayukh, the sister has a place between the 
(13) (a) Si*t«r in grandmother and the grandfather, according to the 
Bombay. following text:— 


-... iidicriiiii grainimomer 1 comes the 

for says ManuO): The wealth of the deceased goes to whoever is next 1 


( 1 7) Buddha Singh v. Latin Singh, vj 
A. 604 (619) P. C. 

(18) Suba v. Sarafraz, 19 A. 215; 
Kesari v. Ganga Sahai, 32 A. 541 F.B., 
affirmed on review; Ganga Sahai v. Kesri] 
33 A. 563, affirmed O. A. Ganga Sahai 
v. Kesri 37 A. 545 (556) P. C. 

(19) Narayan v. Chintamun, 6 B. 393 
(397) ; Vithalrao v. Ramrao, 24 B. 317; 
Saguna v. Sadasiv, 26 B. 710; Shankar 


v. Kasinath, 51 B. 194 F. B. 

(20) Mit, JI-V-4. 

(2t) Mayukh, IV-VIII-19. 

(2 2) Manu, IX-217. 

(23) Mit., JI-1-60; Mayukh, IV-VIII- 
16 (Mandlik), 81. 

(24) Gandhi v. Jadab, 24 B. 193 (214, 

(25) lb., p. 201. 

(1) Manu, IX-187 
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Safiiulas and the rest.’ And similarly Brihaspati: ‘Where a childless man leaves 
several clansmen—Sakulyas (kinsmen) and Bandhvas (relations)—whoever of them 
is the nearest, takes the wealth of the deceased’ Being begotten in her brother’s 
family (Gotra), she possesses the qualifications of a Gotraj. The community of 
Gotra does, indeed, not exist in the case of a sister. But the quality of being a 
Sat-oira is not mentioned here as a condition of the right of taking the wealth as 
heritagc.f 2 ) 

The sister is not a Gotraj, since, on her marriage, she assumes the 
Gotra of her husband. As Westropp, j. f observed: “Some of the Bom¬ 
bay Shastris have been so far influenced by Nilkanth’s play upon the term 
‘ Gotra ’ as to style the sister 1 Gotraj ’ as well as Sapinda. The better 
opinion seems however to me to be that which would regard her heirship 
as dependent either on the special mention of her by Brihaspati or Nilkanth 
or upon the Sapindaship.’’ (3 > Whatever may be the logic of her right, 
she has now the established right to heirship after the paternal grandmother, 
in the country subject to the Mayukh. 

2713. 'Under the Hindu Inheritance (Amendment) Act 1928, which 
applies only to persons subject to the Mitakshara 
Elsewhere. s,,ter law the sister ranks in the order of succession along 
with other statutory heirs next to the paternal grand¬ 
father and before the paternal uncle (S. 300). Before the passing of this 
Act, although she was not classed as an heir, still even under the orthodox 
Mitakshara school, she was held entitled to receive a share of the ancestral 
property, equal to one-fourth of what she would have got, had she been 
a male, as her marriage portion, the qtumtum being fixed whether she was 
married or unmarried, and whether the expenses of her marriage had 
already been met by other relations. 

This view is supported by the following texts:— 

Yadnavalkya. —“But on his (father’s) death the mother shall share equally w’th 
the sons, the maiden shall take fourth part shares.”(s) 

Mitakshara (referring to the last)'.—“The purport of the passage is this: 
Sisters also who arc not already married, must be disposed of in marriage by the 
brethren contributing a fourth part of their own allotments Hence, it appears that 
daughters also participate after the death of their father. Here, in saying ‘of a 
brother’s own share,’ the meaning is not that a fourth part shall be deducted out of 
the portions allotted to each brother, and shall be so contributed, but that the girl 
shall be allowed to participate in a quarter of such a share as would be assignable 
f o a brother of the same rank with herself.f 6 ) 


2714. According to the Mitakshara,<?> the paternal grandfather comes 


immediately after the paternal grandmother. But as 
already stated, the Mayukh postpones him in favour 
of the sister, who intervenes between himself and 


the paternal grandmother. According to the Mayukh, again, he takes 


equally with the half-brother, " because their propinquity is equal.” (8) 


(a) Mayukh, IV-VIII-17 (Mandlik), 
81. 

(3) Lallubhai v. Mankuvarbhai, 2 B. 
(422) ; Bhaguan v. ll'aruboi, 32 B. 300. 

(4) Mit., II-7; Manu, IX-118 (25 S. B. 
E. 348): Yad., II-124 (Mandlik), p. 217; 
Brihaspati, XXV-64 (23 S. B. E. 379) ; 


Lachan Bat v. Babai, 5 N. I- R. i6r, 4 
I. C. 786. 

(5) Yad., II-124. (Mandlik), p. 217. 

(6) Mit., I-VI1-6. 

( 7 ) lb., II-IV- 4 , 5 - 

(8) Mayukh, IV-VJI-20. 
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2715. Under the Mitakshara, immediately after the paternal grand- 

fathei comes the paternal uncle. Hut the Legis¬ 
lature^) has interposed the following heirs between 
them, namely:— 

(14) Son’s daughter; 

(15) Daughter’s daughter; 

(16) Sister; 

(17J Sister’s son. 

2716. The first three female near relations, the Mitakshara naturally 
excluded, because they were females, though both in Bombay and in Madras, 
the son’s daughter*’) and the daughter’s daughter* 1 ®) were regarded as 
heritable bandhus, while in Bombay the sister was assigned a comparatively 
high place next to the paternal grandmother,*") and in Madras she was 
merely a bandhu,* IJ ) which she was not elsewhere except when allowed 
by custom.* , - l) But in Madras, being a female, she ranked next to her 
own son who, being a male, was entitled to preference over her.*'-*) Both 
according to the Allahabad and Punjab Courts a son’s daughter and a 
daughter’s daughter were no heirs because, being females, they were ex¬ 
cluded, not being expressly named.*"*) These inequities and uncertainties of 
the textual and case law have now' been set at rest by the Legislature which 
assigns to the four relations an assured high place in the catena of heirs. 
To this extent all the texts and cases to the contrary are now overruled.*' 6 ) 

2717. The Act does not affect the quant uni of interest which the first 
three female heirs will take, which must be decided with reference to their 
personal law. For instance, since the sister in Bombay is held to take an 
absolute interest, she will continue to do so, whereas the rule that females 
only inherit a limited inteiest will apply elsew'here. But the Act has 
necessarily abrogated another rule of Hindu Law' enunciated in Section 
2cS6, namely, that their inheritance depends upon their chastity. It is 
apprehended that the owner may insure it by executing a Will, but that 
qualification cannot be read into the Act. 

2718. In this connection it should be added that the term “ Son ” in¬ 
cludes an adopted son, provided, that, in the case of the adoption of a son by 
a sister’s husband, the adoption was made with the consent of the sister 

(8) Hindu Inheritance (Amendment) 149; Mullam v. Lalamal, (1889) P. K. 

Act, 1929. 180; Nanak Gir v Kishan Kaur, (1919) 

(9) Vcnalal v. Parjaram, 20 B 173; PR. 161, 53 T. (\ 815. 

Nallanna v. Punital, 14 M. 149 (13) Hhadta v. lihagi, 10 N. L. R. 24; 

(10) Gungaram v Pallia, (1876) B.P.J Madho v. Jatiki, 12 N. L. R. 148 (149) 

31; Lallubhai v. Mankuvarbai, 2 B 388 (14) Kiitti v. Radhakrishnan, 8 M. H 

(446); Tuljaraw v. Mathuradas, 5 B. C. R. 88 (93); Lakshmanammal v. Tint- 
662 (672); Madliavram v. Dave, 21 B. vengada, 5 M. 141. In Vdlanki v. Vcn- 
739; Ramappa v. Arumuqath, 17 M 182. kata, 1 M. T74 (j86) P. C , the question 

(11) Mayukh, IV-VHI-19. was raised but not decided. 

(12) Raghunath v. Munuant Mis far, 20 (15) Nan hi v. Gauri, 28 A. 187; Jagau- 

A. 191; Kulli v. Radhakrishna, 8 M.Ii.C. ualh v Champa, ib.; Malan v. Javan, 
R. 88; Lakshmanamma v. Tiruvcngada, 5 (1916) P. W. K. 47, 32 I. C. 916. 

M. 241; Mari v. Chinnammal, 8 M. 107 ^j 6) S. 2 (r), Hindu Inheritance 

(130) F. B.; Nailanna v. Ponnal, 14 M. (Amendment) Act, 1929. 
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during her life-time. This would insure the right of the sister and would 
prevent an adoption by her husband merely to secure her brother’s estate. 

2719. The Act expressly excludes the Dayabhag law, not because the 
Day a' hag law of succession is any better but because some Ilengal members 
were averse to change. The position of these relations under the Daya- 
bhag law is that neither a son’s daughter nor a daughter’s daughter nor 
a sister is there an heir, though the sister's son is an heir. 

2720. The paternal uncle takes next, an uncle of the full blood being 

(18) Paternal preferred to an uncle of the half blood,* I7) and the 

Unde. latter to his cousins.*' 8 ) According to the Mayukh, 

the paternal uncle shares the inheritance equally with paternal great-grand¬ 
father, and sons of the half brother. 

The distinction between an uncle of the whole blood and one of the 
half blood only applies where the two are related to the deceased in the 
same degree. That distinction cannot apply when there is a difference 
in degrees. Consequently, after the sister’s son, the order* of succes¬ 
sion will be as follows: paternal uncle of full blood,* 20 ) paternal 
uncle of half blood*-") paternal uncle’s son of full blood, paternal uncle’s 
son of half blood.**' 2 ) 


2721. Chi the ground that the “ son ” includes also the “ grandson,” a 
view now confirmed by the Privy Council,* 23 ) a pater¬ 
nal uncle’s son cannot succeed in preference to a 
brother’s grandson. The contrary was held in 

Madras in a case* 24 ) which has been overruled by the Privy Council.*-’*) A 
paternal uncle’s son is preferable to the daughter of a brother,*') for the 
obvious reason that a Gotraj is always preferable to a Pandhu. 

2722. On the ground that the term "Son” (Putm) is used in its 

generic sense as comprising the grandson, the place 
* 20 ) p , at * rnaI Un ' of the paternal uncle’s grandson is the same as the 
cie * 2 aon. paternal uncle’s son.* 2 ) In this view, the great- 

f. v andson of the grandfather wdl succeed in preference to the grandson of 
the great-grandfather, on the ground that the propinquity of Gotraj is to 
be determined by lines of descent, that is to say, the inheritance is to go 
first in the Santan or line of the paternal grandfather, then in default of 


(17) Viihal Ran v. Ram Rao, 24 B 
317; Sham v. Kishtin, 6 <\ L. J. iqo. 

(18) Ganga Sahai \. Kauri, 37 A. 543 
(556, 557) P. V. 

GO) Mayukh, IV-VJII-20. 

__ (20) Kcsari v. Ganqa Sahai, 32 A 541 
F. B., affirmed O. A. affirmed on review 
Ganga Sahai v. Kesri, 33 A. 563; Ganga 
Sahai v. Kesii, 37 A. 545 (556) P.C.; 
Muthusami v. Simambcdu, ig M. 408 
(410) P. C.; contra in Suha v. Sorafras, 
19 A. 215. 

(21) Kalian v. Ram Chander, 24 A. 128, 
approved in Buddha Singh v. Laltu Singh, 
37 A. O04 (621) P. C. 


(22) Surya v. Lakshminarayana, 5 M. 
291, overruled in Buddha Singh v Laltu 
Singh, 37 A. (>04 ((>22, (>23) P. C , approv¬ 
ing Chtnnasann v Kunju 34 M. 152. 

(23) Buddha Singh \. Laltu Singh, 37 
A. O04 P C. 

(24) Surya v. Lakshminarayana, 5 M. 
291 

(25) Budha Singh v. Laltu Singh, 37 
A b04 (622, (123) P C. 

(1) Monekbai \. Naranjt, 12 Bom. 
L. R. 454- 

(2) Budha Singh \. Laltu Singh, 
34 A. 663, affirmed O. A. 37 A. boq 
P. C\; Kashi Bai v. Mo res Incar, 35 B. 
3»9- 


H. C .—84 
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any one in that line, to the line of the paternal great-grandfather and so 
forth; that is to say, the line of the grandfather must he first exhausted 
before the great-grandfather and his line come in.<-*> In this view, the 
three immediate descendants of the grandfather succeed in preference to 
the great-grandfather and his descendants, and consequently, the great- 
grandson of the grandfather is a preferential heir as against the grandson 
of the great-grandfather. 

2723. The remaining heirs, though categorized by the Smritikars, are 
seldom alive to be present to take the succession. They are:— 

(21) Father’s father’s mother*-*); 

(22) Father’s father’s father; 

(23) Father’s father’s brother; 

(24) Father’s father’s brother’s son; 

(25) Father’s father’s brother’s son’s son. 

The above order is supported by the following text:— 

Mitakshara.—“ 5 On failute «»f the paternal grandfather's line, the paternal 
graudmothei/thc great-grandfather, his sons and their issue inherit. In this manner 
must be understood the succession of kindred belonging to the same (Jotra and 
f-anndas (5) 

2724. Tiie Subodhini carries the enumeration of Gotraj Sapindas a 
little further adding the following: — 

(26) Paternal great-grandfather's mother; 

(27) Great-grandfather’s father; 

(28) Great-grandfather’s brothers and their sons; 

(29) Paternal great-grandfather’s grandmother; 

(30) Great-grandfather’s grandfather; 

(31) Great-grandfather's uncles and their sons; 

adding, “ the same analogy holds in the succession of Samanodaks.” 

2723. The Mayukh contends for a different series of heirs after the 
brother’s sons:— 

(11) Paternal grandmother. 

(12) Sister. 

(13) Paternal grandfather and brothers of half blood. 

(14) Paternal great-grand-father. 

(15) Paternal uncle and sons of a brother of half blood. 


(3) Ramhara v. Kalii/gapa. 16 It 71ft, 
followed in Budtia Singh v Laliu Singh, 
34 A. 663 (675), affirmed O. A. 37 A 
604 P. 1 To the same effect, Kashi 


liai v Aforeshwar, 35 B. 389; Chinna- 
sami v. Kunju, 35 M, 1^2. 

(4) Mit., II-V-5 

(5) TI-VT- 5 . 
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It (loos not pursue the enumeration further, and the principle stated 
by it. vie., nearness of kin. does not clearly indicate the rule of continuation 
•M this series . (0} 

2726. Under the Hindu Law prevailing in the Bombay Presidency, 
the grandson of the paternal great-grandfather of the Propositus is entitled 
to succeed in preference to ihe paternal am>i,<7> on the ground that, being a 
C.otraj, he is preferred to a Bundhu So. a gteat-grandson of the great¬ 
grandfather comes in before the widow of a son o'* the great-grandfather, 
since she is not expressly mentioned or provided for in the text.**' 1 

2727. Remote Sapinda Heirs..— Grandsons in the fourth and fifth 
removes are Sapindas and heirs to their common ancestors.6>) The text 
of the Mitakshara is in such cases decisive, unless it can be shown that its 
plain language has received qualification or indicia! const!udion.Such 
are descendants of the deceased fiom the fourth to the sixth degree 

(26) Great great-grandson 

(27) Great great great-grandson. 

(28) Great great great great-grandson. 

Pescendanls of fathei of da -'used from fourth to the sixth degree :— 

(29) Brother’s great-grandson. 

(30) Brother’s great great-grandson. 

(31) Brother’s great great great-grandson. 

Peseendunts of grand fatlnr of da cased from fourth to sixth degree :— 

(32) Lather's brother’s son's son’s son 

(33) Father’s brother’s son’s son’s son’s sou 

(34) Father's brother’s son’s son’s son’s son's son. 

Peseendants of great-giandfather of deceased from fourth to sixth 
degree :— 

(35) Father's father’s brother’s son’s son’s son. 

( 36 ) Father’s father’s brother’s son’ son’s son's son. 

(37) Father’s father’s brother’s son’s son’s son’s son’s son. 

Ancestors of deceased in the fourth degree and their descendants to 
the thrid degree: - 

(38) Father’s father’s father’s mother. 

(*39) Father’s father’s father’s father. 

(40) Father’s father’s father’s father’s son. 

(41) Father’s father’s father’s father’s son’s son. 

(42) Father’s father’s father’s father’s son’s son’s son. 


(G) folehrookc’s note to Mu, Il-VI-5 (0) Ram South \ Vgur Singh, 1.1 

(7) (innesh \. iVoghu, 27 B G10 M 1. A ,173 , ,, .... 

(8) Havana \ Ihnkar , 6 N. L. R. 30 (10) Ram Singh v L qur Singh, 13 

M. I. A. 373 (399.) 
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Ancestors of deceased in fifth degree and their descendants to the third 
degree :— 

(43) Father’s father’s father’s father’s mother. 

(44) Father’s father’s father’s father’s father. 

(45) Father’s father’s father’s father’s father’s son. 

(46) Father’s father’s father’s fathei’s father’s son’s son. 

(47) Father’s father’s father’s father’s father’s son’s son’s son. 

Ancestors of deceased in sixth degree and their descendants to the 
third degree :— 

(48) Father’s father’s father’s father’s father's mother. 

(49) Father’s father’s father’s father’s father's father. 

(50) Father’s father’s father’s father’s father’s father’s son, 

(51) Father’s father’s father’s father’s father’s father’s son’s son. 

(52) Father’s father’s father’s father’s father’s father’s son’s 

son’s son. 

Descendants from fourth to sixth degree of ancestors in fourth 
degree :— 

(53) Father’s father’s father’s father’s son’s son’s son’s son. 

(54) Father’s father’s father’s father’s son’s son’s son’s son’s son. 

(55) Father’s father’s father’s father’s son’s son’s son’s son’s son’s 

son. 

Descendants from fourth to sixth degree of ancestors in fifth degree :— 

(56) Father’s father’s father’s father’s father’s son’s son’s son’s 

son. 

(57) Father’s father’s father’s father’s father’s son’s son’s son’s 

son’s son. 

(58) Father’s father’s father’s father’s father’s son’s son’s son’s 

son’s son’s son. 

Descendants from fourth to sixth degree of ancestors in sixth degree :— 

(59) Father’s father’s father’s father's father's father's son’s 

son’s son’s son. 

(60) Father’s father’s father’s father’s father’s father’s son’s 

son’s son’s son’s son. 

(61) Father’s father’s father’s father’s father’s father’s son’s 

son’s son’s son’s son’s son. 

300 . Notwithstanding anything herein contained, a 
Statutory Hein. son ’ s . clau ghter, daughter’s daughter, sister 
and sister’s son shall, in the order so speci¬ 
fied, be entitled to rank in the order of succession next after 
a father’s father and before a father’s brother; 
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Provided that a sister’s son shall not include a son 
adopted after the sister’s death. 

2728. Analogous Law. —The four neirs mentioned in this section, 
who may be called the statutory heirs, were added by the present writer’s 
Hindu Law of Inheritance (Amendment) Act W Its effect is to create 
three new heirs, and give the fourth (the sister’s son) a much higher place 
than that assigned him after a great struggle.'' 1 ' The Council of State 
have, however, limited that place to a sister’s son adopted in a sister’s 
life-time, the reason being that though a son adopted by her husband after 
her death would in law become her son, stdl such an adoption creates only 
an artificial relationship, and does not insure a natural affection towards 
either the sister or the Propositus, which was the dominating motive in 
letting in the four heirs. 

During the stages of its discussion in the Council of State, an amend¬ 
ment was unsuccessfull) moved that a predeceased son’s widow' should 
have preference over all the four heirs. But the author of the Bill had to 
oppose the amendment, as succession of the son’s widow could not be 
made unconditional, in view of the mles stated in Sections 287 and 288. 

It is, of course, an anomaly that while a daughter’s son adopted by 
her husband on her own death is an heir and takes the 6th place in the 
order of succession, a sister’s son adopted on her death is no heir at all. 

The author of the Bill had inserted a qualified rule that in such a 
case the adoption should have been made with the sister’s consent, thereby 
ensuring some degree of affectionate nexus between her and the son adopted 
by her husband; but the Select Committee of the Council of State altered 
that clause, stating as their ground “ that the original requirement of con¬ 
sent by the sister would inevitably have opened the way to a mass of con¬ 
flicting evidence regarding the grant or otherwise of that consent.”< I0 > The 
fact is that that condition was itself accepted as a compromise. However, 
as it is, a son adopted by a sister’s husband after her death, would still 
take his old place as a heritable Bandhu, from which he has not been dis¬ 
placed by the amending Act. 

301 . ( 1 ) Among- the Gotraj Sapinclas the nearest Sapinda 

Order of «ucce«- succeeds, provided that he and the deceased 
•ion among Gotraj were Sapindas of each other; and further 
Sapinda*. provided that the Sapinda who was joint 

with the deceased is preferred to the other Sapinda of the 
same class who was separate. 


(8) Passed by the Legislative Assembly 
on the 22nd March 1928; and with slight 
verbal alterations by the Council of State 
on the 26th September. The Bill will 
hccomc law as soon as the verbal altera¬ 
tions made by the Council of State are 
concurred in by the Assembly in its Delhi 
Session, 1929. There was no meeting of 
that body after the last sitting of the 


Council of State at which the Bill was 
passed, to which the alterations made 
might have been referred for concur¬ 
rence. 

(g) His place was the 8th amongst 
Bandhtis. 

(10) Select Committee’s Report, § 3.—• 
Gazette of India, Part V, dated 29th 
September 1928, p. 187. 
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( 2 ) Save as above, among Sapindas of the same class, 
those ol the whole blood exclude those of the half blood. 

Explanation. —Legitimate sons by different mothers 

succeed equally to the property of their father/"’ 

Exception. —The rule as to propinquity stated in Clause (i) 
does not apply to the issue of the owner as defined in Section 107, 
who inherit by representation. 

Illustrations. 

(a) .1 lias three sons--/* ami ( hj one wife, and It l>> another On . /'s death, 
li, ( and P will inherit to him equally. Hut H and ( will inherit to each other to 
the exclusion of P, though on the latter predeceasing them. lhe> will inherit to hint 
cquallj 

(b) If, 111 the last illustration, W has two sons hy each of his two wives, C has 
three sons, and P four sons, on . f’s demise the sons of each of It, ( and P will inherit 
a third of . I\ estate, which will he divisible amongst them equallv 

(<) has three sons /?, and I ), the last l,j anolhtr wife / and I- are H\ 
sons, and P’s son is G. On f 7 ’s death Ins estate will devolve on P, though he is hv 
half blood, m preference to his cousins lij full blood. /:" and /•, since /., /• and P 
do not belong to the same class, i r , aie not related in the same degree lo the com¬ 
mon ancestor .1 the guiding rule is propiiiqiiilv detetmilled bj the test ol nearness 
lo the common ancestor 

Synopsis. 

(1) Texts on the Subject 1 3) /'reference for Whole /hood 

(2729). . (2731). 

(2) Order of Succession (2730). (4) Inheritance by Issue (27$2). 

2729. Analogous Law.—The following texts hear on the subject of 
succession:— 

Manu.—“ To the nearest Sapinda, male or female, after him in the third degree, 
the inheritance next belongs; then on failure of Sapindas aid of then issue, ;h»s 
Samanodaks or distant kinsman shall be the heir or the spiritual preceptor, or the 
pupil or the fellow-student of the deceased. 

The Mitakshara (l -° anti the Mayukh (, -»> contain a more elaborate dis¬ 
sertation on the subject which will be presently examined. 

According to the Mitaksbara, 57 relations of a person constitute his 
Sapindas, as follows:— 

Mitakshara.— i. His 6 male descendants ill the male line. 

2. His C male ascendants in the male line, and their wives. 


(it) eluant Singh \ Purqa Singh, 32 
A. 3O.1 P. C ; Ganga Salim v. Kctri 37 
A. 545 P. C„ affirming O A. Kesri \. 
Ganqa Sahai, 32 A. 541 F. B., Affirmed 
on review Gunga Satiai v. Kesri, 33 A 
563; Sarhiat'j'a v Ranyaswami, 2X M. 


L. J th R, 2b 1 . (' 757 F B.; affirm¬ 
ing O \ , Irlhauari v Rantaueanii, ZS 
M I- .1 S; m I. ( . 304 

(12) Mann, IX -1X7. 

(13) Mit. fl-V. 

(r*) Mayukh, IV-VIll 21. 
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j. The () male descendants in the collateral male line ol each of his male as¬ 
cendants. 

4 His wife, daughter and daughter’s son- Aflei the Saptndas come the 
Samanodaks comprising 147 relations, ie, all his agnates from the eighth to the 
fourteenth degree, and even beyond, so long as the pedigree can he traced.('5) 

5 Among brothers such as an of iho whole blind take the inheritance 111 the 
first instance under the text before cited: “To the neares' Sapinda the nihc.itancc 
nest belongs,” since those of the half blood are remoii through the dnleicuce of the 
mothers/* 6 ) 

6 If there be no uterine (01 whole) brothers those bv different mother inherit 
the estate. 

7 On failure of brother’s also, thur sons shate the heritage in the order o f 
their respective fathers. 

Dayabhag.—8 There foie the brother alone is heir m the first instance. 

y Here again, a brother o; the whole Hood has lie fiist title, under the 
following text (§ 10), and even under the gcniral mle for (he brother’s succes- 
sicn.O/) The meaning is, that the whole brother shall inherit in the first place but, 
if there he none, then the half brother, for lie also is signified by the word brother, 
being issue of the same father 

10. The passage alluded to (§ y) is as follows. “ \ reunited (brother) shall 
kicp the share of his reunited (co-hcir) who is deceased, or shall deliver it to (a 
son Mil>sc(|Ui nth ) horn, lint an uterine brothel (shall thus retain or deliver the 
allotment) of his uterine relation.” This text of Yadnavalkya also shows that the 
term brother is aj plicable loth to the while and to the 1 alf bleed H'c if it 
.ntemled only the uterine (anti of course whole) hrothei, the author would not have 
specified, that “the uterine brother should retain or deliver the rllotircnt of his 
uterme relation” for the whole blood would lit signified bv tile single tern, “brother.” 

M Therefore the succession of brothers wliethet of the whole or of the half 
Mood is declared by the passage before cited |“ Uut parents, brothers likewise” Sec 
1 (8 4) | l>ul by here specifying the uterine relation, the prior right of the uterine 
tor whole) brother is intiniaUd 

12 The succession ot the half brother, between (the whole broil-tv and the 
brother’s son) as affirmed by Sricara and Visvvarupa should he acknowledged; for 
he is inferior to the whole brother, who presents oblations to six ances¬ 
tors which the deceased was hound to offer, and also presents three oblations to 
the father and others, in which the deceased participates; while the half brother 
only presents three oblations in which the deceased participates; and In is superior 
in the nephew, because he surpasses him in the conferring of benefits', since he 
i.flei- three oblations of which the deceased participates/ 1 * 1 ) 

2730. Order of Succession.—The order of Mitakshara succession 
is as follows;— 

(1) Son.(-9) 

(2) Son’s son. 

(3) Son’s son’s son. 

(4) Widows. 


(15) Kalka v Mathura, 40 A. 510 P 
C. Ram-Hanut v K a in la. 32 \ 504; 

Ih'vkorr \. . I writ ram 10 B 47 2. 

06) Mil., (h. n, Sect. VI. §§ 5-7; 
Dayabhag, Ch XI, Sect. V, § y; Smriti 
Chgndrika, Ch. XI, Sect. IV, § 25 


(17) Dayabhag, Ch. XI, Sect. T, § 4. 

(18) Dayabhag, Ch. XI, Sect V, §§ 

■M2 

(iy) This, of course, includes a 
posthumous .son; Kusum Kitmari v. 
Pasarathi. 44 k. I- J 424, t>7 I C. 2f 
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(5) Daughter. 

(6) Daughter’s son. 

(7) Mother. 

(8) Father. 

(9) Brother. 

(10) Brother’s son. 

(11) Brother’s son’s son. 

(12) Father’s mother. 

(13) Father’s father. 

(14) Son’s daughter/- 1 * 

I (15) Daughter’s daughter, 
i (16) Sister. 

(17) Sister’s son. 

(18) Father’s brother. 

(19) Father’s brother's son. 

(20) Father’s brother’s son’s son. 

(21) Father’s father’s mother. 

(22) Father’s father’s father. 

(23) Father’s father’s brother. 

(24) Father’s father’s brother’s son 

(25) Father’s father’s brother’s son's son. 

(26) Son’s son’s son’s son. 

(27) Son’s son’s son’s son’s son. 

(28) Son’s son’s son’s son’s son’s son. 

(29) Brother’s son’s son’s son. 

(30) Brother’s son’s son’s son’s son. 

(31) Brother’s son’s son’s son’s son’s son. 

(32) Father’s brother’s son’s son’s son. 

(33) Father’s brother’s son’s son’s son’s son. 

(34) Father’s brother’s son’s son’s son’s son’s son. 

(35) Father’s father’s brother’s son’s son’s son. 

(36) Father’s father’s brother’s son’s son’s son’s son. 

(37) Father’s father’s brother’s son’s son’s son’s son’s son. 

(38) Father’s father’s father’s mother. 

(39) Father’s father’s father’s father. 

(40) Father’s father’s father’s father’s son. 

(41) Father’s father’s father’s father’s son’s son. 


(20) The mother is a preferential heir heen introduced as heirs (between 

to the father; Subcdar v. Bhikam, “father’s father” and “father’s 
(1922) Oudh 277, 9 O. L. J. 435. brother”) by Hindu Inheritance (Amend- 

(21) The son’s daughter, daughter’s ment) Act, 1929. 
daughter, sister and sister’s son have 
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(42) Lather's father’s father’s father’s son’s son's son. 

(43) Father’s father’s father’s father’s mother. 

(44) Father’s father’s father's filler's father. 

(45) bather’s father’s father’s father’s father’.* son. 

(46) Father’s father’s father’s father’s father’s son’s son 

(47) Father’s father’s father’s Cither’s father’s son’s son’s son. 

(48) Father’s father’s father’s father’s father’s mother. 

(49) Father’s father’s father’s father’s lather's father 

(50) Father’s father’s lathe-’s father’s father’s father’s son. 

(51) Father’s father’s father’s father’s father’s father’s son’s son. 

(52) Father’s father’s father’s father’s father's father’s son’s 

son’s son. 

(53) Father’s father’s father’s father’s son’s son’s son’s son. 

(54) Father’s fathei’s father’s father’s son’s son’s son’s son’s son. 

(55) Father’s father’s lather's father’s son’s son’s son’s son's son’s 

son. 

(56) Father’s father’s father’s father’s father's son’s son's son’s 

son. 

(57) Father’s father’s father’s father's father’s son's son’s son’s 

son’s son. 

(58) Father’s father’s father’s father’s father’s son’s son’s son s 

son’s son’s son. 

(59) Father’s father’s father’s father’s father's father’s son’s 

son’s son’s son. 

(60) Father’s father’s father’s father’s father’s father's son’s 

son’s son’s son’s son. 

(61) Father’s father’s father’s father’s father’s father’s son’s 

son’s son’s son’s son’s son. 

2731. Preference for Whole Blood.—Both the A'litakshara and the 
Dayahhag expatiate on the preference of a brother by whole blood to one by 
half blood, adding it to be in accordance with the rule which allots the 
inheritance to the nearest Sapinda. It is clear that the preference of the 
full brother over a half brother is merely illustrative of the general rule 
applicable to all Sapindas of the same class, i.e., those related in the same 
degree to the common ancestor/*-) and not merely to the specific cases of 
brothers and their sons instanced in the texts. This narrow view, though 


(22) Ganga Sahai v. Kesri, 37 A 545 
(55f>, 557) P C\, affirming O. A. Kesri 
v. Gan (/a Sahai, 42 A. 41 F. R, affirming 
on review Gait (/a Sahai v. Kesri, 34 A. 
5O3; Naehiappa v Rangasieami 28 M. L. 
J. 1 I f . B„ 26 1 . C. 757 F. R„ affirming 
O. A Arihanari v Ratnasieaini. 2S M. 
L. J. K, 20 I. C. 304; Saha Singh \. 
S 'arafraz, 19 A. 21s (224) F B ; Sham 
Singh v. Ktshan Sahai, 6 C. L. J. 190; 
Jana v. Rakhma, 43 B. 4(0; Narain v. 


Hamraji, 21 N. L. K 163; contra, per 
Westropp, C. J., in Samat \. Antra 6 B. 
394 ( 397). is merely obiter, as the suc¬ 
cessful party was nearer in degree; 
contra, per Kanadc, J., in Vithal Rao v. 
Ran 1 Rao, 24 B. 317, is now no longer 
tenable, but was followed in Shankar v. 
Kasmath, sr B. 194 (201) F. B., 011 the 
ground that the Privy l ouncil’s view, 
though opposite, does not overrule the 
Bombay precedent Sed quaere. 
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at one time supported by some cases/-' 31 has since been overruled by the 
Privy Council. ( -’ 4) It has, accordingly, been held that the full sister excludes 
the half sister/' 51 The preference for the whole blood over the half blood 
appears to extend up to th« seventh degree, atter which this preference 
ceases/ 11 

2732. Inheritance by Issue. —Inheritance by the issue is the subject 
of another section (S. 290), where the qu< stion will be found discussed. 

302. The order of succession amongst Samanodaks is 
Order of .ucce.- subject to the following rules: 
sion amongit Sama- (j) The nearer line excludes the line 

nodaks. , , 

more remote; and 

( 2 ) A nearer kinsman excludes a remoter kinsman in the 
same line. 


Synopsis. 

(1) Order of Succession oniony 2736). 

Samanodaks (2733), (3) /• numeration of Samanodaks 

(2) Who arc Samanodaks (27M~ (2737) 

2733. Analogous Law.— \.s to the order of succession amongst 
Samanodaks, the Mitakshara says: ( After eitiny Mann) “To the near¬ 
est Sapinda the inheritance next belongs.”*' 1 Nor is the claim in virtue of 
propinquity restricted to Sapmdas: but on the contrary, it appears from this 
very text that the rule of propinquity is effectual, without any exception, 
in the case of Samanodaks as well as other relatives when they appear to 
have a claim to the succession/ 3 } 

The principle of propinquity then amounts to this. The descendants 
of a nearer ancestor succeed in preference to those of a remoter ancestor, 
and amongst descendants of the same ancestor the nearest excludes the 
more remote. 

2734. Samanodaks. —Failing all Gotraj Sa/Hildas, the inheritance 
falls to the Samanodaks, who are all agnates beyond the degree of 
Sapmdas / 4l i.e., from the seventh to the thirteenth degree. 147 relations 
in number. The Mitakshara carries them even further so long as the 
pedigree can be proved/ 51 Hut the Mitakshara text is somewhat 
ambiguous. It runs as follows:— 

Mitakshara.—“If there he none such, the succession devolves on Samanodaks, 
aucl they must he understood lo reach to seven degrees heyoud Sapindas, or else as 


(23) Sainat v Antra, 0 B. 394; Vithal 
Rao v. Ram Rao, 24 B 317, dissented 
from in Sham Suit;It \. Kishan Sahai, 6 
C. L. J. 1 go ( 193) ; Nachiappa v. Ranya- 
sieami, 28 M. L. J. 1 F. U, 26 1. C. 757 

(24) Ganqa Sahai Kesrt, 37 A 
545 1*. C. 

(25) Jana v. Rakhma, 43 B. 461 (4GO). 

(1) Atmaram v. Pandit, 89 1. C. (N.) 
178. 

(2) Mann, IX-187. 

( 3 ) Hit., II-1II-4 


(4) Kalka v. Mathura, 30 A. 510 P. 
C.; Ram Baratt v. Rajzeanti, 32 A. “594 
(S 97 ). 

(5) Mil., TT-V-6; .\fayukh, 1V-HL-8 
To the same effect, Mann, V-fio. See 
/X'rkoic v. .Imrit Rant, 10 B. 372 (380) ; 
Ram Baron v Ratttla Prasad, 32 A. 594; 
I lira Singh v. Vir Singh, ([918) P. R. 
No. 47, 43 I C 460; 1 antra in Rama Rao 
\. Kuttiya, 40 M 654 (Relationship 
should not he extended beyond the 14th 
degree). 
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far as the limits of knowledge as to birth and name extend Accordingly, Manu 
£uys (<>) ‘'1 lie relation of the S aptndas ceases with the seventh pet son; and that 
of Samanodaks extends to the fourteenth degree; or as some affirm, it reaches as 
far as the nu-morj of birth and name extv’-Is’ This is signified bv Gutrw i"(7> 

It is held that both Manu and V idvaneshwar limited the Samanodaks 
to the fourteenth degree, though th<’ quoted a content porai y opinion 
favouring its further extension, which they did not endorse,W but in other 
cases the correctness of the above reading is questioned, it being held that 
the conect reference to Manu is as follows:— 

Manu.— 1 " Tile Sa/'inda ulalioiiship ceases with the s. w nth person (m the line), 
and that of Samaiiodak\ end-. when btiths and names are no longer known (O 1« 
ha. accordingly been held that the ^ammodak relat’onship is not limited to the 
fotirlcvnth vipgree, hut mtist lc held to ixlerd further mi long as the relationship 
can hi traced ”('<’) 

(1) The seven descendants of the Propositus, from the seventh to 
the thirtheenth degree (- 7). 

(2) The seven ascendants of the owner, from the seventh to the 
thirteenth degree < =7) 

(3") The seven descendants from the seventh to the thirteenth degree 
in each of the 6 collateral lines of the owner (-6X7=42). 

(4) The 13 descendants in each of the collateral lines of the 7 ascen¬ 
dants, who are up m the line from the seventh to the thirteenth degree 
from the owner (-7X13 = 91). 

(Total—147.) 

2735. All Samanodaks inherit in the 
order of propinquity, (,,) one related in the 
seventh degree excluding one related in 
the eighth degree, and so on In one case 
the Samanodaks were related as shown in 
the pedigree 

One Tulsi was the widow' of G, and 
the question was who were her next rever- 
sionei s, whether P, O. R and S on the one 
side or J on the other. It was held that 
P, Q, R and S were nearer in degree as 
regards propinquity than J, in that while 
thev where related to G through his grand¬ 
father. J was only related to him through 
his great-grandfather, and could not, there¬ 
fore. be preferred to them/ 12 ) 



(6) Manu, V-Go. 

(7) Mit., FT-V-6. 

(8) Rama Roto \ Kultiya, 40 M. (>54 
((157-050) ; Narain \ Cliandthin, 9 \. 

(9) Si 1 quoted in Mavukli, 1V-8, 
(Maudlik p. Rj). 

(10) Devkore v. .Imrttrain, 10 1 \. 372 


(380), followed in Ram Baran Kamla 
Prasad, 32 A. 504; Hira Sinyh v. Vir 
Si>u/h. (iqi8) P. T< No. 47, 43 1 C\ 460; 
Sarv. Inh, (2nd Kd ), 5(19 

(it) Manu, fX-i87, cited 111 Mit., 
TI-III-3 

(12) (‘111011 Prasad \. Debt Prasad, 1 
A. I- J. 705. See the table of succession 
in Sarv. Inh., b50 
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2736. The order of succession amongst Samanodaks is as follows:— 

Failing all Gatraj Sapindas, the inheritance passes to what are called 
the Samanodaks, who are all agnates beyond the degree of a Sapinda. 

The order of succession amongst the Samanodaks appears to be gov¬ 
erned by two principals, namely:— 

(1) The descendants of a nearer ancestor succeed in preference to 
those of a remoter ancestor. 

(2) Amongst the descendants of the same ancestor the nearer 
excludes the more remote. 

In the case of Samanodaks, it is not possible to apply the test of 
religious efficacy. 

2737. The following order of succession of Samanodaks is given 
by Sir Henry Cunningham in his Digest of Hindu Law:— 

(1) Seven generations from the grandson’s grandson’s son’s son 
exclusive. 

(2) Seven generations from the brother’s son’s son’s son’s son’s son 
exclusive. 

(3) Seven generations from the fadier’s brother’s brother’s son's 

son’s son's son’s son exclusive 

(4) Seven generations from the father's father’s brother's son’s son's 
son’s son’s son exclusive 

(5) Seven generations from the father’s father’s father’s father's son’s 
son’s son’s son’s son’s son exclusive. 

(6) Seven generations from the father’s father’s father’s father’s 

father’s son’s son’s son’s son’s son’s son’s son. 

(7) Seven generations from the father’s father’s father’s father’s 

father’s father’s son’s son’s son’s son’s son’s son. 

(8) Mother of father’s father's father’s father’s father’s father. 

(9) Father’s father’s father’s father’s father’s father’s father. 

(10) His male descendants up to thirteen generations. 

(11) Mother of father’s father’s father’s father’s father’s father’s 

father. 

(12) Father’s father’s father’s father’s father’s father’s father’s father. 

(13) His male descendants up to thirteen generations. 

Similarly, up to thirteenth grandfather exclusive. 

For all practical purposes this marks the extreme verge of provable 
Samanodak relationship, and the Madras Court regards it as the legal 
limit. (l 3) And so does the Dayabhag. 


(13) Rama Row v. Kuttiya, 40 M. 654; contra in Devkorc v. Amrit Ram, 10 K. 
372; Ram Ratan v. Kamla Prasad, 32 A. 594 (in which, however, the contra held 
in Narain v. Chandihin, 9 A. 467, was overlooked); I lira Singh v. Vir Singh, (1918) 
P. R. No. 47; 4J I. C. 460. 
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303. The order of succession anions Bandhus is subject 
to the following rules:— 

Order of tuccession 

•mongst Bandhus. ( i ) The deceased owner ami the Bandhu 

claiming the heritable right must be Sapindas 
of each other, either through themselves or through their 
father and mother: 

( 2 ) Of Bandhus of the same class where both are expressly 
mentioned in the Mitakshara, the order of preference is accord¬ 
ing to the order in which they are mentioned therein; 

(3) Bandhus in a nearer line exclude those of a line more 
remote, and a nearer Bandhu excludes a remoter Bandhu in the 
same line; 

(4) Bandhus of different classes, Atma Bandhus, Pitri 
Bandhus and Matri Bandhus —succeed in their order respec¬ 
tively ; 

( 5 ) Other conditions being equal, amongst Bandhus of the 
same degree of descent from a common ancestor, a Bandhu of 
the whole blood is to be preferred to one of half blood, but this 
rule is limited in Bombay to the class of brothers and their sons 
and does not extend to the paternal uncles of the deceased. 

( 6 ) Save as provided in Clause (5), among Bandhus of 
the same class, propinquity to the Propositus is measured by 
their efficacy in conferring spiritual benefit on him : 

Explanation. —A Bandhu cx parte paterna is not to be 
preferred to a Bandhu ex parte materna when the latter is 
nearer in degree in the sense that the oblations offered by the 
former are more efficacious than those offered by the latter. 

(7) As between Bandhus of the same class and degree, 
a male is to be preferred to a female: and a Bandhu des¬ 
cended through a male is to be preferred to one descended 
through a female; 

This clause applies only to Bombay, Berar and Madras. 

Explanation to Clauses ( 2 ) and ( 7 ).—Bandhus are said to 
belong to the same class when they are all Atma Bandhus, Pitri 
Bandhus or Matri Bandhus. They are of the same degree 
when they are all equally related to the Propositus either directly 
to him or through a common ancestor. 
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Synopsis. 


(1) Text on the Subject (2738). 

(2) 1.070 of Bandhu Succession 

(2739). 

(3) Relative Preference oj 

Pond hits (2740). 

(4) Who are Bandhtts (2741). 

1 5 ) Division of Bandhu into 
Three Classes (2742). 

(6) Mutual Sa find ash ip (2743- 

2745). 

(7) Heritable Bandhus are Con¬ 

nate Sapindas (2746). 

(8) Rule of Exclusion (2747). 
(O'. Additional Test of Mutuali¬ 
ty (2748-2750). 

(101 Intervention of Women 
(2751). 

(11) Ground for Preference 

(2752-2753) 

(12) Subdivision of Atnw Han¬ 

dhus (2754). 

(13) When Two Females Inter¬ 

vene (2755). 

(14) The Nearer Excludes the 

Mjore Remote (2756). 

(15) Order of Preference (2757). 

(16) Whole Blood and Half 

Blood (2758) 


(17) Spiritual Efficacy (2759). 

(18) If Bandhus Ex Parte 

Paterna Preferred to those 
Ex Parte Matcrna (2760- 
2761). 

(19) Other Local Rules (2762). 

(20) Madras Rules (2763). 

(21) Rules Arising from Textual 

Proximity (2764). 

(22) Great-Grandfather’s Daugh¬ 

ter's Son (2765) 

(23) Alma Bandhus (2766). 

(24) Sons of the Daughters of 

the Family (2767). 

(25) Sister’s Sons (2768). 

(26) Daughter’s Daughter’s Son 

(2769). 

(27) Persons Not Classed 

amomtsl Atnw Bandhus 

(2770) 

(28) Alma Bandhu Ex Parte 

Materna (2771). 

(29) Pitri Bandhus (2772) 

(30) Matri Bandhus (2773). 

(31) Sister (2774) 

(32) Other Bandhus (2775) 

(33) Vo Heirs (2776) 


2738. Analogous Law. —The following texts support this section : 

Mitakshara.—“ i On failure of Gotrai the Bandlnit art heirs Hundhut are ol 
thiec kinds• (i) those related to the person himself, (11) to his father <>r (lit) to ht» 
inothcl. as is declared l«y the following test 1 ‘The sons of his own father’s sister, 
the si'iis of his own mother’s sister and the sons of his own maternal uncle. musH 
he considered as his own cognate kindred The sons tit his father’s paternal aunt, 
the sons of his father’s maternal aunt, and the sons of his falher’s maternal uncle, 
must be deemed his falher’s cognate kindred. The sons of his mother’s paternal 
aunt, the sons of his mother’s maternal aunt and the sons of his mother’s maternal 
uncles must he reckoned his mother’s cognate kindred ’ 

“ 2. Here hy reason of near affinity, the Atom Bandhu\ are his successors in the 
fust instance, on failure of them his Pitri Bandhut. or if there he none, lus Main 
Bandhus. This must he understood to he the order of succession here in¬ 
tended.”0 0 

The several clauses of the section are supported by ample 
judicial authority. (,s) Two questions arise in a case of Bandhu succes¬ 
sion: First, Ts the claimant a Bandhu? and secondly, if so, is he the 


(14) Mit, TI-VT-i, 2 

(15) Cl (1)-Mit., 17 - 11 - 4 ; 
T\-VI 11 -13; Ramachandra \. 
12 C. 384 P (.'.; Adit Narayan 


Mayukh, 
Binayak 
v. Mnha- 


hir (ro O. C. (Pat.) 251 P. C\, 6 Pat. L 
J. 140 P. explained in Ram Sia v. 
Bua, 47 A jo (13) 
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nearest Bandhu? These two questions are not solved by any text in the 
Mitakshara, which contains a meagre reference to them. 

2739. The fact is that the law oi li.indhu succession is of later 
growth: Maim does not mention Bandhus among the heirs at all. They 
were for the first time mentioned bv Yi.mavalkva who provided that they 
should offer phi das even lo the names on the maiernal side. (l,,) The 
pinda was offered to the three a*cendar>i-, of the mother, but no lepa ar.o 
no water were offered to the higher ascendants as :n the case of agnatic 
Sapindas. The right of inheritance thus became hunted to five degree.--. 
Moth Manu and Yadnavalkva made succession di pendent upon these offer¬ 
ings. As such, they laid (town the iuie which is still the priinaiv rule 
of succession under the [Jai.iblMg svsttm Ihil In the time the Mitak 
shara was composed (§ If*.'') the right of inheritance e 1 sew he re became 
more dependent upon consangumity than upon tin* right to offer funerai 
oblations, which consequent I v receded into the background, but was not 
wholly ignored. The Mitakdiara onh enumerated nine Hamlhus classi¬ 
fied into three classes which the Yiramitroday l§ 186) enlarged by the 
inclusion of maternal uncle. 071 It held the Mitakshara enumeration as 
merely illustrative and not exhaustive, and as already remarked, its view 
was accepted by the Privy Council (,f b This led to the inclusion of other 
heirs with the result that their list now comprises no less than 123 relations. 

274J. But the multiplication of Bandhus naturallv gave iise to the 
question as to their relative prefeicncc and rules became necessary lo 
ascertain their right and their res|x*ctive priority. Of these those stated 
in the section are genet all) .iccepted. Hut as it was to be expected, the 
Courts being left with scant) guidance from tin* texts and without any 
assistance from the Legislature, which some Judges regret.° q) divergences 
became soon apparent, w itb the result that they have formulated other rules 
more or less supplemental^ which at times are not mutually reconcilable, 
as will be seen presently It >s piojKisei! to examine first the general rules 
and then advert to the local mles. 


Cl {2)--Ra m Pyal \ Matjncc. i \\ 
K. 227; Trihuan \ Ram Kuban. 5 \\ 

K. J14; Moflinoraiiath \ I. uni It. 14 \\ . 
K. 356; Jullcssur \ l thjur. 0 C 7-^ • 
H11 la It \ Mama, (1883) t P S C . 1 * 1 . 
VIII, ioj ; La lit a \. S'ltaiam, I’ L 
H 138; Locluui \ Rabat 5 X. ( K Ku 
Cl (3).— Naratammo \ Maiuiamma. 
13 M 10; Veda, tiala \ subramania, j4 
M. 753 l* C ; Kcilrna \ Girimallappa. 
48 B. 5(19 (578, 579) V C 
Cl ( 4 ) Mil, 1 I-VI-J followed .11 
Sayuna v. Sadashiv, _’(> B. 710 (715). 

C / (5). - Mutlnswann \. Muthu- 

kumarasicamt. i(i M 23, ;• (firmed O \. 
Mntliuswa'iii \ Simambedti, 19 M 405 
P. C., followed in Vedaebela Subra- 
maina, 44 M 753 1 *. C 
Cl. (b).—Ve'daihela v. Subramania. 
44 M. 753 P- C.: approx ing Muthusami 
v. Simamhedu. 16 M. *3 (jo). 


Cl (7) - -Muthusami \ Simabcdu, 19 
M 405; (lani/a Sahai \ Kesri, 37 A. 545 
1* l .'>15 K B. 

\s lo Bombay --Vitlialrao \ Ramrao, 
>4 B 317; Shankar \. Kashinatli, 5 1 B. 

194 K B- 

lb Lx I* I ■ Keuclurea \ Girimallappa, 
.«S B 5O0 P l . 

Cl (8). —Ken chain \ Gnlmallappa, 
48 It 5(19 (578, 579) P f Rameliaranlal 
v Rahim Haksh, 38 A. 416; Rami Reddt 
\. Gangi Reddi, 48 M. 722 (contra 

Appandai Rat/ubali, 33 At. 430 dis¬ 
sented from). 

(16) Yad., I X-ipj (Mandlik) 190. 

(17) TTT-VIT-s 

(18) Girdhari l.all \ Bengal Govern¬ 
ment, 1 2 M. I. A. 448 (457). 

(19) Subramania \. Rjnganath, 44 M. 
114 (ijo) reversed on the merits O. A. 
Vedachela v. Subramania, il> 753, 
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2741. Bandhus.—With the exception of the daughter’s son who 
succeeds by virtue of a special text/’ 6 ) all other Bandhus take the last 
place in the order of succession, which, as already remarked, first falls 
on the Gotraj Sapindas, then on the Samanodaks and lastly on Bandhus 
who cannot inherit so long as there is a Sapinda or Samanodak in 
existence.* 17 ) As such, the Samanodak, however remote, even in the 
thirteenth degree, will succeed, in preference to the deceased’s sister’s son, 
who is a Bandhu.* 18 ) 

The term " Bandhu ” has already been defined. A Bandhu is a cog¬ 
nate Sapinda, that is to say, one related through a female, not more than 
five degrees removed from the Propositus or the common ancestor.* 1 ?) The 
Bandhus are, therefore, also called Bhinna Gotra Sapindas. A person is a 
Bandhu if he can show that he is related to the deceased through a female 
and that he is his Sapinda. There must be at least one female between the 
Propositus and the Bandhu, and in the case of Bandhus cx parte paterna, 
there cannot be more than two females between them.* 20 ) 

2742. On the authority of an anonymous*-') text, the Mitakshara 
divides Bandhus into three clauses:— 

(1) Atma Bandhus comprising- 

(1) Father’s sister's son.*’ 2 ) 

(2) Mother’s sister’s son.* 2 *) 

(3) Mother’s brother’s son.* 24 ) 

(2) Pitri Bandhus comprising:— 

(1) Father’s father’s siter’s son. 

(2) Father’s mother’s sister’s son.* 2 *) 

(3) Father’s mother’s brother’s son. 


(16) Mit, IT-11-6; Mayukh. IV-VIII- 
i.t; Vi\. C’hint (Tagore), 204; Srikrish- 
na, Xl-Il-28. 

(17) Mit. Il-V-r; Jccbnalh v Court 
of Wards 23 \Y. R 409 P. C.; Ram 
Stngh v. Uqur Singh, 13 M. I. A 373; 
Naram v. Chandi Din, 9 A. 467; Dindayi 
v. Bhutan Lall, 11 YV. R 300. 

(18) Rani v. Khogendra, 31 ( . 871 
(882) P. C. (Mithila case); Kalika 
Prasad v. Mathura Prasad, 30 A. 510 P. 
* I Dig Daji \ Bhatan, 11 YV. R. 500. 

(19) Ramcliandra v. Vinayak, 42 M 
384 (420). 

(20) Sarv. Tnh , fj8g. 

(2t j Balam Bhat ascribed it to 
Viriddh Satatap, while it is quoted in the 
Mayukh as a text of Bandhuayan. 

(22) Which includes the grandson; 
Adit Narayan v. Mahabir, Go 1. C. 257, 
19 A. L. J. 208, 48 I. A. R6 P. C., follow¬ 
ed in JJarihar Prasad v. Ram Daur, 47 
A. 172 (178). The rule applies to the 
Punjab Hindus in the absence of cus¬ 


tom; Tam \ Rubhx Ram. 1 L 554 
Father’s sister’s son is heir preferable 
to father’s brother's daughter; Kenchava 
v. Girimallappa, 48 B. 569 P. (_’. Father’s 
sister’s son’s son is heir preferable to 
grandmother’s brother’s son; llarihar 
Prasad v. Ram Daur, 47 A. 172. 

(23) llarihar v. Ram Daur, 22 A. L 
J. 1012, 82 I. C. 1032, (19-25) A. 17. He 
has priority over brother’s daughter; 
Balkrishna v. Ramkrishna, 22 Bom. L. 
R. 1442; also over father’s brother’s 
daughter; Kenchava v. Girimallappa 48 

B. 569 P. (’.; also over maternal uncle; 
Venkatarama v. Boregoreda, 2 My. L. J 
183. 

(24) Mother’s brother’s son and 
mother’s sister’s son take equally; Ra- 
iepp<a v. Gangappa, 47 B. 48. Contra, the 
former excludes the latter, Rome Reddi 
v. Gangi Reddi, 48 M. 722 (733) ; Ram- 
char an Lai v. Rahim Baksh, 38 A. 416. 

(25) Ram Sarup v. Nadir Mai, 14 I. 

C. (A.) 55. 
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(3) Matri Bandhus comprising:— 

(1) Mother’s father’s sister’s sor ' 4 J) 

(2) Mother’s mother’s sister’s son. 

(3) Mother’s mother’s brother’-; ->on. 

This enumeration is merely illustrative and not exhaustive/') For 
example, it exludes the maternal uncle/ 1 ) and the fa'hcr’s maternal uncle, 
though their sons are mentioned. So, again, the aster’s son ( *) and the 
sister’s daughter’s son*-*) are heritable Bandhus, though neither of them is 
mentioned in the list. So, again, a mother’s sister’s son’s son is an Atma 
Bandhu, though he is omitted from the above list. But none the less, he 
excludes the mother’s paternal aunt’s son, who is a Malri Bandhu and so 
mentioned/ 5 ) 

In addition to the textual Bandhus. other relations are classed as Ban¬ 
dhus. Thus, in Bombay, the daughters of descendants and collaterals with¬ 
in seven degrees are Bandhus/ 6 ) who come in after the Bandhus expressly 
named in the Mitakshara.* 7 ) Such is the son’s daughter/ 8 ) daughter’s 
daughter/ 0 ) or a brother’s daughter/ 10 ) rr a sister’s daughter/") which is 
questionable and has been questioned/ 1 ■»> 

In Madras, the son’s daughter/ 1 *) daughter’s daughter/ 14 ) brother’s 
daughter/' 5 ) father’s sister*' 6 ) are Bandhus. But a sister’s daughter is not 
a Bandhu in Madras*' 7 ) as she is in Bombay Various reasons have been 
given in Bombay and Madras for letting in these relations. But the fact 
is that the woman’s right had not developed when the Mitakshara was 
written, and its subsequent acceptance by the Courts as the last word in 
Hindu Law has stereotyped the inequity which, however justified in a 
patriarchal age, is wholly unsuitable to modern times. 

But though the Bombay and Madras Courts have succeeded in letting 
in the female relations named, the Courts in the other Mitakshara countries 


(25) Preferred to the maternal uncle, 
un the ground that he is nearer to the 
stock or line, to which each claimant 
I'dongs; Vcnkatarama \. Bore Gowda, . 
My. L. J. 183. 

(1) (iixlhnri I.al v Government, 1 1 
M. I. A. 448, explained in Ramar’i" dm 
v. Ifinavak, 42 C. 484 (416, 417} P ( 
Adit Naravan v. Mahabir, 60 1 C (-\ ) 
251 P. (.' 

(2) Girdlmri Lai v. Government, 1: 
M. I A. 448; Mnthusami v Simamhedu. 
19 M. 40s P. C.; Vedachala v. Subra- 
manta, .«j M. 7 S3 P. C 

(3) (hnrit v I.vbce, 10 W. K. 7*) P. 
lb; B'uban Daval v. Jaiteii, (1018) Pa' 
323, 48 I. C. 746 

(4) Vmaid Bahadur v. Vdoi Chaud, « 

c. 119 F. n 

( 5 ) Adit Narain v. Mahabir, Co I. C 
(A.) om p. c. 

*6) W. & B., H. L„ t 37 , 49 f>. -IQ*. 

( 7 ) Ih ., 491. 

(8) Venolal v. Parjaram, 20 B. 173 


(9) Gangaram v. Balhn, (18761 B. P 
J. 31 ; Lailubhai v Mankuvarbai. 2 B 
388 (tj.6), affirmed (). A. l.attubluu \ 
Casdbai, 5 B no P. (' ; Tuljarani \ 
Mathuradas, 5 B 66 2 (672) ; Mad ha; 
Ram v. Dave, 21 B 739 

(10) \V. & B.. H b.. (3rd. Ed ), 497 

(it) Balambhat . cited m W & B, li 

I... (3rd Ed.), 130. Faotno'e (C). 

(12) W. & B. H I.. (3rd I d ). 476 

(13) Nallanna \. Porral, 4 M MO 

(14) Ramappa v. Arumugrth, 17 M 
182. 

(15) Venkatasubramaniam \ Thayar- 
ainmah, 21 M 263; Kutti v Rndakristna, 
8 M. H C\ R. 88; Ramappn Arunu- 
path. 17 M 182. 

(16) PJarasimna v. Manpammat, 13 
M. to; Chinnainntal v. I'ciikatsnhella. 15 
M. 421; Penkatatuhrainauiaw v. 7 ha\a- 
rammah, 21 M. 263. 

(17) Sundrammal v. Rangasamt, 18 
M. 193- 


H. C.—85 
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strictly follow the text of the Mitakshara, admitting none but those 
expressly mentioned therein as heirs. (,8 > As such, even a sister was 
excluded, because she was not expressly named. (,s) 

2713. Mutual Sapindasb'p.—Tt has already been pointed out before, 
that in order that one j-erson should inherit to an- 
* u>0 ' '* other by reason of his Sipinda relationship, it is not 

only necessary to show that he was the Sapinda of the deceased, but also 
that the deceased was his Sapinda. In other words, mutual Sapindaship 
is essential to create a heiittblc light. In tl.c case of agnatic Kins¬ 
men mutuality is not insisted <n, because it is always there. But 
in the case of bandhus the fact that one person is the Sapinda 
of another, docs not necessarily imply that the two are Sapindas 
of each other. Take, for instance, the 
following tree. P is the Propositus; A is his A 

father; Si—S*, St arc his male descendants,_L 

and D a female descendant. Now, since [ 
the Sapinda lclationsh'p reaches to the 6 th 
degree in the father’s line and 4th degree in 
the motliei's line, it follows that P who is 
related to 9* thiough his father A, and in 
the 6 lh degice of A (the common ancestor 
of both), is the Snpmda of St. But St 
being related to P through his mother D, 
is not his Sapinda, Lccause Sapinda rela¬ 
tionship in the maternal line does not 
extend beyond the 4th degree, i.c., beyond 

S' 2 ; and in order to he P’s Sapinda, St should have been within 4 degrees 
of A, the common ancestor of both A and S\ 


] 

X 

I 


2741. Now, two persons may be related 
as Sapindas to each other either through them¬ 
selves or through their mother and father . (J0 > ‘ 

Take, for instance, the following table for illus- .-- J 

tratinn. P is the Propositus, A h : s father, D 
the daughter of A, Di the daughter of IJ, 
whose son is .S'i whose son is S*a. Now, P and 
arc Sapindas of eacli other, but not P and 
S'i although S- is within six degrees from 
the common ancestor, vet . 92 , not being the 
descendant of the line of maternal grandfather, 
cither of .9a or of his father .9i or his mother, they are not Sap'ndas to 
each other; but P he’ng a Sapinda cf Si, through his mother, they aic 
Sapindas of each other. 


(i3) Ram Dyal v. Magy.ee. i W. R. 
227 ; Treelochun v. Raj Kishan, 5 W. 
U. 214 ; Mo'.hoorar.aih v. Eusujf, 14 W. 
R. 356; Jullessur v. Vgqur, 9 C. 72 s; 
Balaii v. Maim. (rRRO C P S C Pt. 
VIII, 102 ; Lolita v. Sit a Ram, 6 C. P. L 
U. 138 ; Lochan v. Babai, 5 N. L. it. iCn. 


( 19 ) Jagat Narain v. Sltco Das, 5 A. 
311 ; Jullessur v. Uggar, 9 C. 72 S; 
Lochan v. Babai, 5 N. L. R. 161 . 

( 20 ) Untaid Bahadur v. Udoichand, 6 
C. 119 ( 128 ) F. B.; Babulal v. Nanuk, 
22 C. 339 ; Ramchandra v. Vinayak, 42 
C. 384 ( 420 ) P. C. 
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8 and C.. 


. I 


I 


2745. Now, take another table Hen 
the paternal ancestors of the deceased, 
and S 2 are the male descendants 
of A, D and C; D represents the 
female descendants .<Ti and y» :>re Sapir- 
das of P, being both within 6 degrees of 
B , the paternal ancestor of P. Hut p ar. I . 

S* are not Sapindas of each other, because * 

A, a maternal ancestor of S>, is not w’.lbi i 1 
4 degrees from him. Similarly, P and .S^ 1 

are not heritable Sapindas of each other, t! ^ 

though P is raid to be a Sap'nda or S'-. “ bv j J 

frog’s leap.” This theory of the ” frog’s D 

leap” is thus explained P and Si of the I 

third agnate descendant, who is related T 

through the mother D. are not Sapindas, S 5 

since the former are beyond the fifth 

degree. I’ut P and .S'3 are Sapindas of each other, because P is within 
six degrees. Thus, of two kinsmen who are descended in two different 
lines from the same ancestor, the fathers arc not Sapindas of each other 
while their sons arc Sapindas of each other/-’’) 


I 

s. 


2746. But Professor Sarvadhikari deduces the following rules from 
the texts, which for a time obtained currency but which is now discarded. 

(1) A Bandhu is a cognate Sapinda within four degrees, counting (i) 
from the deceased himself in ascent or descent; (h) f rom any one of the 
four immediate ancestors of the deceased 


(2) The right of inheritance accrues to the Bandhu if the late owner 
and the person claiming the heritable right were related as Sapindas to eau. 
other, either directly through themselves or through their mothers or 
fathers. In other words, a heritable Bandhu is a cognate Sapinda within 
four degrees counting from:— 

(a) The deceased in ascent or descent; 

( b ) Deceased’s paternal ancestor within four degrees; 

(c) Dec'.."'red’s maternal ancestor within four degrees; 

(d) Deceased’s father’s maternal ancestors within four degrees; 

(c) Deceased’s mother’s maternal ancestors within four degrees. 

Note .—The word “ five ” is to be substituted for “ four ” in the case 
of father’s Bandhtis. I f the deceased or his ancestor be related through the 
father’s mother, then five degrees should be counted in both directions. 
Thus, a daughter’s daughter’s grandson is related to the dereased or his 
paternal ancestor through the father’s mother. 

2717. Rule of Exclusion.—(1) The cognate descendant of each of 
these classes is excluded from inheritance when (i) the deceased, or (it) 
the deceased’s ancestor does not belong to— 

(a) His maternal grandfather’s line. 

(b) His father’s line. 

( c ) His mother’s line. 


( 2 i) Nirnai Sindhu, 236 ; Dhartn Sindhtt, III- 506 . 
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(2) The cognate ascendant of the deceased is excluded from inheri¬ 
tance when he docs not belong to— 

(a) The deceased’s maternal grandfather’s line. 

(&) The deceased’s father’s line. 

(r) The deceased’s mother’s line. 

In this view mutuality is not an invariable test of heirship; as, for 
instance, in the annexed pedigree. Here 
and .9a are both Sapindas of P, being 
within five degrees of the common ancestor 
A, and B and P are equally P's Sapindas. 

There is thus mutuality between P on the 
one hand and .9i and 5a on the other, and 
still neither is P’s heritable Bandhu, be¬ 
cause neither P nor A nor 13 answers the 
above test. 

But it has been held that these ndes 
of exclusion are not warranted bv the 
texts. One test favoured (J3) the appli¬ 
cation of the doctrine of which, as will be presently seen, is still regarded 
as a ground of preference. 

2748. Additional Test of Mutuality.—Ilis test may be thus stated. 
He first takes Vriddha Satatap’s enumeration of Bandhus given in the 
Mitakshara, and then add* that if this test is examined, it will be found 
that all the relations named wdl be found restricted to certain families, 
and he, therefore, infers the’rcfrom that all heritable Bandhus must 
be restricted to those families, and that, as the enumerated Bandhus 
come only from the following families, namely:— 

(1) The family of the Propositus, 

(2) The family of his mother’s father, 

(3) The family of his father’s mother’s father, and 

(4) The family of his mother’s mother’s father. 

therefore, in the test of mutuality they must be found to be so related, 
and, in short, that it is the test of mutuality of relationship implied 
in Manu’s text that the property of a near Sapinda shall be that of a 


T 


( 22 ) lima Shankar v. Nagesxoari. 3 
Tal. L. J. 663 (68r), O. A. (1919) Pat. 
i()> (173) F. B Contra in China 

Pichu v. Badmanabha. 44 M. 121; but 
this case, which regards mutuality as no 
test, must be deemed to have been o\cr- 
rulcd by tbc Privy Council in Ran 1- 
chandra v. Vinayak, 42 C. 384 P. C.: 
Adit Narain v. Mahabir, 60 I. C. (Pat.) 

251 r. C. 


(23) Colebrook’s Mit., II-If-2, 4; 
Vedacheht v. Subramania, 44 M. 753 1 ’. 
C.; Rami Reddi v. Cnngi Rcddi, 48 M 
7<-2 (734); Amrit v. Lakhce Narain, 10 
W.R. 7(1 F. B.; Ganesh \. Nil Kamal, 22 
W.R 264; Janki v. Nand Ram, 11 A. 
194 (202) F. H.; Sttba Singh v. Sarafraz, 
>9 A. 215 F.B. ; Mohan l)as v. Krishna 
Bai, 5 B. 597; Aditnarain v. Mahabir, 
(1916I t Pat. L. J. 324; llarihar v. Jung 
Bahadur, 34 I. C. 183. 
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near Sapinda.* 2 ** He classified all heritable Bandhus into five groups, 
as follows:— 

(1) His descendants—Family No. 1 

(2) The descendants of his cognate ascendants (eg., father, grand¬ 

father, etc.,)—Family No. ?. ° 

(3) Descendants of his mother’s agnate ascendants—Family No. 3. 

(4) The descendants of his father’s mother’s agnate ascendants— 

Family No. 4. 

(5) The descendants of his mother's mother’s agnate ascendants— 

Family No. 5. 

2749. In the second edition of his work, the first three are called 
Atma Bandhus, while the last two are called Pitri Bandhus and Main 
Bandhus respectively. This re-classification of Bandhus proceeds upon 
the assumption that the list given in the Mitakshara is exhaustive as to 
ihe classes, which it is not. As Dr. Jolly observed: “ He takes the three 
Bandhus, each as indicative of the three principal classes of Bandhus and 
not as embracing the nine Bandhus specially named only ” (l) It further 
seeks to deduce a common factor from an enumeration, for which there 
is no textual authority, and which unduly limits the list of heritable Ba~ 
dhus to the father’s and the mother’s agnate lines, for which there is no 
justification. His classification would cut out all Bandhus in the father’s 
and mother’s cognatic lines, and limit them only to those linked to the 
Propositus by no more than one female except that two females—and 
those the mother and the daughter—may intervene in the case of the 
Pitri Bandhus. 

2759. This test, though applied in some cases, has been abandoned 
in later cases, decided by the Privy Council* 3 * and the Courts here.*'** As 
it is, it unduly restricts the number of Bandhus. such for instance, as the 
daughter’s daughter’s grandson*** or the daughter’s great-grandson,*s* 
while it causes confusion as to classes by giving the status of Atma Ban¬ 
dhus to persons who would otherwise be classed as Pitri Bandhus. Such is, 
for example, the case of a sister’s son who is held to be a Pitri Bandhu,* 6 * 
though he would be classed as an Atma Bandhu, under Sarvadhikari’s 
classification. In one case, their Lordships decreed the claim of the Pro¬ 
positus’s mother’s sister’s son’s son as an Atma Bandhu who, therefore, is 
to be preferred to his mother’s father’s sister’s son.* 7 * Even in Ramchand’s 
core,* 8 * in which their Lordships had to consider whether a son of a daughter’s 
daughter’s son’s son of an ancestor was a heritable Bandhu of his great- 
grandson, the claimant being beyond the fifth degree from the common 


(25) Manu, IX-187, cited under S. 294 
( 295 ). 

(1) Hindu Law (T. L. L. 1883), 216. 

(2) Adit Narayan Singh v. Mahabir, 
(1921) 48 I. A. 86, 60 I. C. 251; Ram- 
chand v. Vinayek, 42 C. 384 P. C. 

(3) Kcsar Singh v. Secretary of 
State, 49 M. 652; Uma Shankar v. 
Nageshvari, 3 Pat. L. J. 663, 4^ I- *•'■ 
625 (634, 63s) F. n 


(4) U in aid Bahadur v. Vdaichand 6 
C. 119 F. B. 

(5) Chinna Richu v. Padmanahlia <.4 
M. 121. 

(6) Omrit Kootnari v. Lu'khee Na'-cut 
2 B. L. R. 28; xo W. R. 76 F. ib 

(7) Adit Narayan Singh v. Mahabir, 
48 I. A. 86, 60 I. C. 25x. 

(8) Ramchand v. Vinayeh, 42 C. 384 
(420) P. C. 
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ancestor in his mother's line, was out of Court on the primary rule of 
mutuality, since while the Propositus was in the third degree of his great¬ 
grandfather, the claimant, being in the sixth degree, was neither his Sapinda 
nor, indeed, was the relationship between him and the Propositus mutual. 
This question was examined in a well-considered judgment by a bench of 
the Madras High Court, in which it had to decide the claim of one Kesar 
Singh, who was related 1 o the grandfather of the Propositus as his 
daughter’s son’s daughter’s son. It was argued that the intervention of 
two females, not the mother and the daughter, disqualified him, though 
he was within live degress of the common ancestor. The Court over¬ 
ruled the contention, holding that the additional test of mutuality imposed 
by Sarvadhikari had no support in the texts and was equally unsupported 
by reason.The same Court has upheld the claim of a mother’s sister’s 
son in preference to maternal uncle’s son. (,0 > It may, then, he safely 
assumed that the additional qualification required by Sarvadhikari's theory 
is unnecessary. 

2751. Intervention of Women.—Another deduction from Sarvadhi- 
kari’s rules limits the intervention of women, namely, that at least 
one female is the very pre-requisite of Bandhu relationship. But the 
question arises whether there is any limit to the intervention of women. 
Dr. Bancrjce was of opinion that a line in ascent should not have more 
than one woman, though d line in descent can have more than one 
wuman,(“) though he does not prescribe the limit, which Prof. Sarva¬ 
dhikari does. According to him, more than one woman cannot inter¬ 
vene except as mother and daughter.' 1 -) This is said to be supported 
by Yadnavalkya who, in illustrating how the degrees arc to be reckoned, 
has taken only one female as intervening. But this is only an illustra¬ 
tion and not a condition of Bandhu relationship: the Mitakshara is silent 
on the intervention of women. But it is said that when the Mitakshara 
speaks of Santan it docs not mean a 1 ne of female ances- 

tors. (,j) This view is the echo of Prof. Sarvadhikari’s and had at one 
time passed into the case-law of the country. It was given effect to 
in a Full Bench case of the Calcutta High Court, which lias been quoted 
with approval by the Privy Council on another point and followed 
in other cases decided by that and other Courts. But on a close 
examination of these cases, the Madras High Court has held that there 
is really no basis for the view first expressed by Prof. Sarvadhikari, 
and that in the leading Privy Council case the claim was thrown out 
not because two women intervened but because the claimant was in 
the sixth degree from the common ancestor of the Propositus; while 


(g) Kesar Singh v. Secretary cf Slate, 
40 M. 652 (665). 

(ro) Appandai v. Dagubah, 33 \f 
(dissented from, on another j-oinr, in 
Kesar Singh v. Secretary of State, 49 
M. 652 (743). 

(11) Marriage and Stridhan, (4th 


(12) Sarv tutu 1 uanre ( 1XK2) |» 611 
.L. / ?» an ^ r ^ ,c Marrinjjc and btti 


•Ilian, ( jtii Ed), 68. 
(M) V maid Bahadu i 


Vdtiichaud 


C 119 F. B, cited. 011 the general <]uc< 
tion of mutuality, in Ramehand v. V inn- 
yak. 42 C. 3 .H 4 ( 390 , . 591 ) P. C follow'’'I 
in Babulal v. Nanku Ram 22 C. 339 (in 
which Sir G. Bancricc was a Judge) 
Rarot Dapalal v. Mehta llari Lai, 19 ! j 
(i.M; l/'T.’ii v. Miflii fiui. 2 Bom 1. K 
CVuuut VvcVwi \. PcidtncmahK 4| 
M 121 |Sadtshiv Ayy.tr. J-. 1"11 ar '‘ 
dhiknri's rlcrktclinns fnr-fctc.’u 'l > ' 

See. to this effect, per ctritn’i. n 
Stuff/, v. Secretary ef Stale, to u l> 3* 
(659, 66 o)J 
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in another case, the intervention of two sisters was held to offer no 
bar to his inheritance. Consequently, they decreed the claim of a 
mother’s sister’s grandson in preference to a mother’s father’s sister’s 
son, on the ground that being a Pitri 1 .indhu, he was to be preferred 
to a Matri Bandhu.f' 5 * l’rof. Sarvadhikari’s vi ‘v would exclude a 

large number of relations within the stated degrees, c.rj., the lather’s 
mother’s sister’s son/ 10 * a mother’s mother’s brother’s son or a mother’s 
mother’s sister’s son who arc both recognized and enumerated as Bandhus. 
As such, the Madras High Court have rejected the narrow and arti¬ 
ficial deductions of Prof. Sarvadhikari, followed though they were by 
Sir Gurudas Banerjcc and some cases, and held the Propositus’s father’s 
daughter’s son’s daughter's son as a heritable Bandhu.<'/> It may be 
added that Sarvadhikari’s view has not been followed by other text 
writers* 18 *; and concurrence with it by the Calcutta Full Bench was 
a mere obiter, since the question theie decided was whether a father’s 
daughter’s daughter's son was a heritable Bandhu, which they held 
him to be, though they went on to add that his own son (F) would 
not have been a Bandhu, because the Propositus was not a descendant 
of the line of the maternal grandfather, cither of F or of his father 
and mother, and, therefore, he did not answer the special test of mutual¬ 
ity. But this test was not even adverted to ir, the leading case of 
the Privy Council/ 20 * and it leads to anomalies pointed out elsewhere 
(§§ 2749-2750). 

27 J 2 . Ground for Preference.— The first clause relates to affinity. 
Clausa f3f and the second to propinquity. Having once cstab- 

aUM ' '* lislied the Sapinda relationsh p as therein piovided, 

we have next to select out the nearest Sapinda, that is say, the heir, between 
whom and the deceased the:c must be closed community of bit od. Now, 
bow is this to be determined? The following text offers a solution:— 
Mitakshara. — ‘‘He:e, by reason of rerr aflinij, tic Bandies of the deceased 
h’m'elf rre li's successors in ibe fust ir.slvcc; <n fn'.lric tf tlcm, In, father’s 
Bandhus; or, if there be norc, his mothers Datullius. This must Lc understood to 
be tl.e order of succession hcie intended ”(->) 

So far as this text goes, it is conclusive But the quest'on still rcma'ns 
whether this order of precedence was limited only to the Bandhus named ir 
the Mitakshara or applies equally to others not thc.ein named That it 
must apply to all, is clear from the fact that it is now r.ett'cd that tlv 
Mitakshara l : rt is ircicly i1!t*rlrrti\c, ar.d not cxlrr stive, f-.ern vvh.ch it 
follows, and it has been so held, that the same rule as D prop'ir.q.iity shoul 1 
be applied in testing the claim of all Bar.dhus (l * At one time, considera- 


(15) Adit Narain Singh v. Mahab'r, 
(iQii) 48 I. A. 86, 60 I. C. 251 P. C.. 
reversing O. A. 35 I. C. 687. 

(16) Ram Sarup v. Naidar Mai, 14 I 
C- (R) 55 - 

(17) fiCcsar Singh v. Serf •(ary of 
State. 49 M. 652. 

(18) Jolly’s Hindu Law (T. L. L. 
*883), 216; Ghosh's Hindu Law. (3rd 
F.d.), 145; Sircar's Hindu Law, (3rd lid.) 


p. ?66. 

(19) Vmaid Bahadur v. Vd-% Chand. 
$ C 1.9 (»a^ 129), F U, 


(20) Ramchar.dra v. f*u :a^ck, 42 C 

3°4 P- C. . 

(21) JF-VI-z; Saqnna v Sadasht r, 26 
B. 713 (/ii); Adit S'arain v Mahabir, 

(a I. C. (A.) 2Ki (.'-4) r. (. 

(1) Jfu(/iu«wii v J/tttAutui-arartiwm, 

16 M 23. aflirnud O A. Mttlliuuiii.iv. 
Sunainbedu, io M 405 (410) l’Li 

dppandai v. liagubah. 33 M 439 ,( 443 ) ! 
ddU Narain v Mahabir, 60 l.C (A.) 

P C.: Vrdarhala v. Suhrt. mania, 41 
U. 753 P C. 
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tions of religious efficacy were held to determine the preference,but this 
is not the sole lest, for as stated in the Virmitroday, “ nearness of propin¬ 
quity is alone the criterion of succession,”^) but nearness is to be judged 
by the test of spiritual efficacy. 

2753 . It was also at one time suggested that the Bandhus enumerated 
in the Mitakshara or by Satatap must be given preference over others; but 
this view, too, has been negatived by the Courts, in which the contest lay 
between the sister’s son (4) and the maternal uncle, ts) against the mother’s 
sister’s son. “ But the introduction of the maternal uncle and the sister’s 
son into a list of Bandhus, so as to effect a breach in the order of persons 
named, is no reason for repudiating the notion of order amongst the persons 
inter sc who have been named.” (< ’> But this view was dissented from in 
a later case, (7) and must now lie held to have been impliedly overruled 
by the Privy Council. (8) In the one case the contest lay between mother’s 
brother’s son and the mother’s sister’s son and the Court held the former 
entitled to preference on account of his superior spiritual efficacy, though 
in Mitakshara the mother’s sister’s son is mentioned before the mother’s 
brother’s son. And the Privy Council have held a maternal uncle (not 
even named in the Mitakshara) to be preferred to the paternal aunt’s son’s 
son (who has the first place among Pitri Bandhus there). 

2754 . Even amongst Bandhus, a ground for preference inter sc is 
. said to be found in the two sub divisions into which 
Auna Bandhus. they are grouped, viz., (1) those related through the 

daughters of the family, and (2) those lclated 
through the mother of the deceased. Of these, the former are said to 
exclude the latter, and among them, preference is given to the descendants 
of the deceased. But this further classification is deprecated,<^) and the 
better course is held to be to prefer one who is nearer in degree to the com¬ 
mon ancstor. (, °) 


2 ? 55 . Another ground of preference equally unsupported by the texts 
When Two Females is upon the fact that “ the general preference 

Inte veno exhibited by the Mitakshara for the male over the 

female line. . . . may legitimately be extended so as 
to prefer, all other considerations being equal, that claimant between whom 
and the stem there intervenes only one female link, to that claimant who is 


(j) Ram Suitjh v. Ugar Singh, 13 M. 
I A. 373 (392); Sub >j Singh v Sarafras, 
19 A. 215 (223, 224, 226, 231); Muttu- 
saim v. Muttukumara, 16 M. 23 (30) ; 
Baluutnii v . Narayana, 20 M. 342 (348). 

(3) Virmitroday, p. 194, cited ' and 
followed in Appaudai v. Bagiibali, 33 M. 
439 (445) I I-allnbhai v. Mankuvarbai, 2 
B. 388. approved in Rctmchand v Vina- 
yak, 42 C. 384 (409) P. C.; Gauri Shan¬ 
kar v. Manrai, (1919) Pat. 441. 

(4) Guuesh v. Nil Komul, 22 W. R. 
264. 

(5) Mohandas v. Krishnabai, 5 B. 597. 
(0) Appandai v. Bagubati, 33 M. 439 

(445. 446). 


(7) Rami Redd: v. Ganqi Reddi, 48 M 
722 (738); hut held in Rajcppa v. Gnn- 
gappa, 47 B. 48 that they both take equal¬ 
ly; sed cacra. 

(8) Vedachelu v. Subramania . 44 M 
753 (761, 7<»2) P. C. overruling O. A 
Contra in Subramania v. Ranganathau 
44 M. 114. 

(9) Uma Shankar v. Nageswari, ( 1919) 
Pat. 162 (173) F. B. 

(10) Adit Narayau v. Mahabir, 1 Pat 
L. J. 324; Uma Shankar v. Nageswari, 
(1919) Pat. 162 (173) F.B.; Ramcharan 
v. Rahim Baksh, 38 A. 416 (425) ; Madho 
v. Jonki, 12 N. L. R. 148. 
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separated from the step by two such links.” (,4) Rut this view has been 
dissented from clscwhere/'s) 

It may then be stated that apart from these divergences, the mle stated 
in the clause remains, and is all that has'ieceived the consensus of approval. 

2756. The Nearer Excludes the More Remote. —This clause merely 
. repeals the often-quoted general rule of inheritance 

Clause ( ). propounded by 31 anu and repeated by all commcn- 

:ators, vis. “ To the nearest Sapinda the inheritance next belongs.”*' 6 ) The 
question is how is the nearness of the Sapinda to the leceased to be deter¬ 
mined. A large number of rules have Sc.n suggested (i) that nearness 
should be determined by religious efficacy; (ii) that it should be determined 
by nearness in degree; but if both are equal in degree, then it is permissible 
to apply the other test of religious efficacy .*' 7 ) As previously remarked, 
the second test has now received the sanction of the Privy Council and must 
be the sole test. Now, nearness in degree may arise (i) from the fact that 
he is so mentioned in the texts, or (it) because of his proximity to the 
common ancestor. 


2757. Order of Preference. —The Mitakshara divides Randhus 
r . ... into three classes: (1) related to the person him- 

“ u * e 1 *' self, Alma Bandhus, (2) to his father, Pitri 

Bandhus, or (3) to his mother, Matri Bandhus. The right of suc¬ 
cession among these three classes is governed by the propinquity 
of the class: no Pitri Bandliu succeeds until the class of Alma Bandhus 
is exhausted, and no Matri Bandhu succeeds until the classes of Atm i 
Bandhus ami Pitri Bandhus arc exhausted/' 8 ) This rule—in preferring 
the nearer to the more remote—is not dependent on individual propin¬ 
quity or on the efficacy of offerings to a deceased person. As such, the 
mother’s brother, who is .in Atma Bandhu, is entitled to succeed in pre¬ 
ference to the father’s father’s sister’s son. who is a Pitri Bandhu/ 19 ) 
and the mother’s father s daughter's son’s son, being an Atma Bandliu, 
is to be preferred to the mother’s father’s daughter’s son, \»ho is a Matri 
Bandhu/ 20 ) 


2758. 
Clause (5). 


Whole Blood and Half Blood. —The preference of whole 
blood to the half blood is based on the following 
texts:— 


Mitakshara. —“ If there be no uterine (or whole) brothers, those by different 
nothers inherit the estate.”*-'> 


(14) Tirumalachariar v. Andal, .to M 
to6 (407) ; Appandai v. Bagubali, 33 M 
139 (445). 

(15) Rum 1 lianin v. Rahim Baksh, 38 A 
ji6 (424) ; Unut Shankar v. Nagcstcari, 
(1919) Pat. 162 (ig2) F. B.; Ramcharan 
r. Raltim Baksh, 38 A. 416 (421). 

(16) Manu, IX-187. 

(17) Virmitroday, II-i, 23; III-I, 11; 
5arv. Inh. (1882), 726: Rami Reddy v. 
janga Reddi, 48 M. 722. 

(18) Mit., II-VI-2, cited ante, § 2723; 
4dit Narayan v. Mahabir, 48 I. A. 86, 


60 I. C. 251 (254) P. C; Vcdachela 
v. Subramania, 44 M. 753 (703) P. C, 
followed in Kencha-ea v. Girintallappa, 
48 B. 569 (578) P. C.; Muthusami v. 
Simambcdii, 19 M. 405 P. ('.; affirming 
O. A. Mnttusami v. Mitllukumarasami, 
16 M. 23 (30) ; Krishna Ayyamjar v. 
Vcnkatarama, 29 M. 115; Chaman Lai v. 
Doshi Gancsh, 28 B. 453. 

(10! Mulhusuini Simambedu. 19 M. 
405 P. C. 

(20) Vcdachela v. Subramania, 44 M. 
753 (763) PC. 

(21) \Iit. f II-IV-6. 
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But this order is not followed in the Mayukh, which postpones 
the half-brother to the full brother’s son. to the paternal grandmother 
and to the sister, and he cnly ccir.es in along with the paternal 
grandfather. The question was referred to a Full Bench of th^ 
Allahabad High Court in the following form: “Docs the distinction 
between the whole blood and the half blood, observed in the case of 
brothers and their sons, extend to the descendants of the grandfathers 
and of remoter ascendants; and if so, how far?” This question was 
answered in the modified form that the preference was confined to 
Sapindas of the same degree of descent from the common ancestor, 
but not otherwise, on the general ground of propinquity, which is the 
cardinal test in determining succession-* 19 ! On appeal to the Privy 
Council, this decision was affirmed.* 20 ) It was a case between an uncle 
of half blood and the sons of an uncle of the whole blood, and being 
of different degrees, the former was preferred to the latter. The 
attention of the Full Bench was drawn to a decision of the Bombay 
High Court,* 2 ’) in which it was held that as there was not any special 
provision in the Mitakshara or the Mayukh in respect of persons of 
the half blood other than brothers and their sons, there was no reason 
to extend the distinction to other relations. The case was one of 
competition between Sapindas of the fifth degree and those of the 
seventh degree, and, consequently, the decision in that case did not 
conflict with the rule formulated in the Full Bench case, nor w r as it 
even referred to by the Privy Council.< 2 -') Tint the question came to 
a head in another case in Bombay, in which, in a competition between 
an uncle of the whole blood and one of the half blood, the two were 
entitled to share equally.* 2 *) But the reason given was Stare Decisis. 
But in a later case, a Full Bench examined this question, and while it 
conceded that the Privy Council decision did support the Allahabad view, 
still they commented upon the -fact that their Lordships had not even 
referred to the contrary view of the Bombay Court, to w'hich their atten¬ 
tion was drawn. They, therefore, felt tree to restrict the Mitakshara text 
to brothers and their sons including sisters,* 2 -*) and were not prepared 
to extend it to other relations, and supported the Stare Decisis sincj 1882 
“ at least so far as this Presidency is concerned.”* 2 *) So far as Madras 
is concerned, this question has not been the subject of a published deci¬ 
sion, though in one case the Privy Council had to consider the preference 
of the mother’s half-brother over the owner’s grandfather’s sister’s son 
and son’s son. They naturally decided in favour of the half-brother, 
adding: “ A half-brother may be postponed to an uterine brother; but 
there docs not appear to be any authority, and certainly there is no reason, 
for holding that he should be postponed to more remote kinsmen.”*') The 


■ (19) Suba Singh v. Sarafras Kunwar, 
19 A. 215 (228) F. B., O. A. Ganga 
Sahai y. Kesri, 37 A. 545 P. C, followed 
in Itrij Raj v. Bhaieam Baksh, 84 I. C. 
(O.) 227, 11 O. L. J. 227. 

(20) Ganga Sahai v. Kesri, 37 A. 545 
(SS6, 557) P- C.; Muthusami v. Simam- 
bedu, 19 M. 405 (410) P. C. 

(21) Stint at v. /Imra, 6 B. 394 (jgS). 

(22) Appellant had cited Vilhal Rao 
V Rant i?ao, 24 B. 317. 


(23) Vithal Rao v. Ram Rao, 24 B. 
317 (327). following Samat v. Amra, 6 
B. 394, followed in Saguna v. Sadashiv, 
26 B. 710 ( 715 ) ; Shankar v. Kashinalh, 
51 B. iQ4 F. B. To the same effect, Ilira 
Nand v. Maya Das, (1894) P. li. No. Pj. 

(24) Jana v. Rakhma, 43 B. 461 (466). 

(25) Shankar v. Kashinalh, 51 B. 194 
(206, 207) F. B. 

(1) Muthusami v. Simambedu, 1; M. 
405 (410) P. C , 
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case did not call for any pronouncement on the general question under 
reference. 

2739. Spiritual Efficacy. —Spiritual efficacy is out of question in 
Clause (6). tllc Clise of f emflle Bandhus, who inherit in Bom- 

} ' hay and Madras.*-) Elsewhere, female Bandhus 

are excluded. Again, it has no application to Clause (4), under which 
the three classes of Bamihus rank one aftei the other without adver¬ 
tence to their spiritual efficacy (§ 2757). It is a t-st which the Privy 
Council have always regarded as a ground admissible to determine 
preferential claims as between Bandhu c of the 5 ame class.G) As far 
back as 1870, their Lordships con -idered this test admissible in deter¬ 
mining the question of priority. Their Lordships said: "When a 
question of preference arises, as preference is founded on superior 
efficacy of obligations, the principle must be applied to the solution 
of the difficulty-”**) Still, the doctrine of spiritual efficacy has only 
a secondary place in the Mitakshara succession and is by no means 
as well-developed as in the Dayabhag, under which it is the primary 
test in every case of succession. Even as such, it is not an infallible 
guide, since even some of the textual Pitri Randhus and Matri Ban¬ 
dhus arc in no way connected by funeral oblation to the Propositus, 
and so are some of the Atma Bandhus, eg., the maternal uncle’s son.*-' 
But nevertheless, it is a test which the Courts arc loth to discard, 
though it is only rcsoited to when other tests fad. In one case, the 
true view was said to be that, while nearness of blood determines 
the heritable right, the doctrine of spiritual efficacy determines the 
preferential right.* 6 ) 

273?. As between Bandhtts of the same class, that is, where bofh 
the claimants arc Atma Bandhus, Titri Bandhus or Matri Bandhus, a 
question has arisen whether Bandhus cx parte paterna (or related through 
the father) arc to be preferred to those cx parte materna (or related 
through the mother). It was held by some cases of the Madras and 
Bombay High Courts that as between Bandhus of the same class, the 
Bandhus related through the Propositus’s lather were, though remoter 
in degree, to be preferred to those related to him through ids mother, 


(2) Lallubhai v. Mankuvarbai, 2 B. 
388 (4*9), O. A. Lallubhai v. Cas'.bai, 5 

B. 110 P. C. 

(31 Virmitrmlny, IM-23A, ITI-II, § 2; 
Vedachcla v. Subramania, 44 M. 753 P. 

C. ; Buddha Singh v. Lalta Singh, 37 A. 
604 (613) P. C. (case of Gotrajas); 
Bhyah Ham Singh v. Bhya Ujur 
Singh, 13 M. I. A. 373 (392); Sooren- 
dronalh Hoy v. Uccramoncc, 12 M. f. A. 
81 (96); Rami Reddi v. Gangi Reddi, 48 
M. 722 (734, 737); Sakharam v. Bal- 
krishna, 49 B. 739 (756); Uma Shankar 
v. Nageszvari, 3 Pat. L. J. 663, 48 I. C. 
625 (650, 651) F. B.: Ontrit Koomarce 
v. Luckhe Narain. 2 B. L. R. 28 F. B., 
10 \V. R. 76 F. B ; Gunesh Chunder v. 
Komttl Roy, 22 \V. R. 264; Jatiki v Rand 


Ram, 11 A. 194 F. B.; Suba Shigh v. 
Sarafraz Kumear, 19 A. 213 P. B.: 
Mohan Das v. Kruhnabai, 5 B. 517; 
Chcl.kani v. Rajah Surancni, 6 M. JI. <\ 
it. 278 (285, 291); Lakshmanamnial v. 
7 iruvengada, 5 M. 241 (250): MuUasami 
-v. Muttukumarsami, 16 M :\3 (30), 

affirmed O. A. Mntlinsami v. Simambedn, 
19 M. 405 P. C, approved in Vedachcla 
v. Subramania, 44 M. 753 (7*>7) P- C.; 
contra in Balusami v. Narayana, 20 M. 
343: stf>f>andai v. Baqubali 33 M- 439i 
must now be held overruled. 

(4! Bhyah Ram Singh v. Bhya Ugur 
Singh, 13 M. T. A. 37.3 ( 392 )- . 

(5) Vedachcla v. Subramania, 44 M. 

75 (6) Uma Shankar v. Nagcsivari, 3 Pat. 
L. J. 663, 48 I. C 625 (633. 630) F I), 
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though nearer to him in degree/?) As such, the Court preferred the 
father’s father’s son’s daughter’s son to the Mother’s father’s daughter’s 
«on, on the ground that the one was related to the deceased through his 
father, while the latter was not. In another case, it held the deceaseds 
< P’s) sister’s son ( D ) as entitled to preference over his mother’s sister’s 
son (P), because, though they were both Atma Bandhus, and it was admit¬ 
ted that D’s capacity to confer religious benefit upon the Propositus decided¬ 
ly preponderated, still D must be preferred to P, Ixxause P traced his right 
through P’s maternal grandfather, while D traced it to a nearer ancestor, 
namely V’s father/ 7 8 * ) For the same reason, the father’s half-sister was 
held to have priority over the mother’s brother.<°) This question came up 
or decision of the Privy Council in a contest between the maternal uncle 
( P ) and the paternal aunt's son (D), both Atma Bandhus, but one was 
related to the deceased through his paternal grandfather, while the other 
was related through his maternal grandfather, but the latter was preferred, 
because he offered Pindas to his father and grandfather, to whom the 
deceased was also bound to offer Piniias. The deceased thus shared the 

merit resulting from D’s oblations to the manes of his ancestors, whereas 

P, as the father’s sister’s son, offered no Pindas to the deceased’s ances¬ 
tors/ 10 * ^ 

2761. This clause states two rules: (i) that as between Bandhus 
CI of the same class and degree, a male is 

au,e * ’’ to be preferred to a female; and (/») that 

a Bandhu descended through a male is to be preferred to one descended 
through a female. The first rule has no application outside the two 
southern presidencies, where female Bandhus can inherit. But the rule 
has received the imprimatur of the Privy Council/") who held the pater¬ 
nal aunt’s son preferable to the paternal uncle’s daughter, and the Madras 
High Court has, on the same ground, held the mother’s brother preferable 
to the father’s sister* 12 ) and a sister’s son to a sister/ 1 *) on the ground 
that except the females specially mentioned in the Mitakshara, male heirs 
arc entitled to priority over a female Bandhu, even though nearer in 
degree/ 14 ) The Bombay High Court has decided two cases, in one of 
which it followed this view, while in another it held the contrary. In the 
earlier case, it held the father’s half-sister entitled to priority over the 
maternal uncle, and dissented from the Madras case on the ground that 
it recognized no females who are not mentioned in special texts and on 
the further ground that the order of precedence underlying the classifica¬ 
tion of the three classes of Atma Bandhus, Pitri Bandhus and Matri 
Bandhus, who are specially enumerated by the Mitakshara, is that the 
paternal relations should come before the maternal relations. The same 
principle of priority regulates the order in which the members of each 


(7) Sundrammal v. Rangasami, 18 M. 
193 (199) (per Aluttusami Ayyar and 
Best, JJ.). 

(8) Bat us atm v. Narayana, 20 M. 342 
( 348 ). 

(q) Saguna v. Sadashiv, 26 B. 710 
( 7 iS)- 

(10) Vedachela v. Subramania, 44 M. 

753 (767) P. C. reversing O. A. Subra¬ 

mania v. Ranga, 44 M.‘ 114. 


(11) Kenchava v. Girimalappa, 48 B. 
S6g P. C. 

(12) Narasimma v. Mangammal, 13 M. 
10: t ontra in Saguna v. Sadashiv, 20 B. 

710. 

(13) Lakshmanammal v. Tiruvengada, 
S M. 241. 

(la) Rajah Venkata v. Rajah Surenani, 
31 M. 321. 
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group succeed as heirs, ( 3 ) hut the very contrary was laid down in a later 
case in a competition between a mother’s sister’s son and a brother’s 
daughter, where the former was held entith <1 to preference, on the ground 
that a male Bandhu excluded a female Bandhu, though the latter is nearer 
in degree/ 4 * Tn so holding, the Court followed the Madras Court, but 
the earlier contrary decision was neither cited nor referred to. llut in 
a later case, the same learned Judge who had decided the previous case, 
while regretting that he had decided that case without reference to the 
earlier case, still opined that that case could not hate laid down that all 
female Bandhus on the father’s side were to be exhausted before the 
male Bandhus on his mother’s side ould come in/s) He, therefore, held 
that in a contest between Bandhus both ex parte paterna and of the same 
degree, namely, the father’s sister’s and the father’s brother’s daughter, 
the former was entitled to preference. Th>s decision was affirmed bv the 
Privy Council/ 6 * who. however, noticed the conflict between the two deci¬ 
sions but left it to be settled by the High Court. The state of the ca.;e-la>v 
in Bombay is, then, a conflict between the two principles of preference: 
(a) that among Bandhus, the male is to he preferred over the female, 
even though the latter is nearer in degree/** and ( b ) that the paternal 
Bandhus have prior and paramount claim over maternal Bandhus irrespec¬ 
tive of their sex/ 8 * 


2762. Other Local Rules. —While the general rules stated in the 
. section are generally applicable to the entire 
U) Bombay Rules. Mi takshara country.' local variations have set 
in, and as both the High Courts of Bombay and Madras admit other 
Bandhus including females, they have formulated some rules of 
their own for their own guidance, which may be briefly referred to here. 
Their result will be seen in the ensuing list of Bandhus, where comments 
thereon have been made, where necessary. 


The Bombay High Court holds that among Bandhus of the same 
class, the one nearer in degree is entitled to preference/ 0 * This rule was 
followed by the majority of a Full Bench of the Patna High Court hut is 
likely to create difficulties. In this case, the Full Bench held the maternal 
uncle preferable to the sister’s daughter’s son, on the ground that the 
former was only two degrees removed from the common ancestor (the 
maternal grandfather), while the latter was four degrees removed from 
the common ancestor (from the Propositus’s father)/ 10 * While the deci¬ 
sion itself is unexceptionable, the reasons by which it was supported by 
Mallik and Jw r ala Prasad, JJ., may at times lead to a contretemps, as in 
a competition, say, between a father’s grandson’s daughter’s son and a 
grandfather’s daughter’s daughter’s son. when, according to the Full Bench, 
the latter, who is four degrees removed from the common ancestor, should 


(3) Saguna v. Sadashiv, 26 B. 710 
( 7 i 5 ). 

(4) Ralkrishna v. Ramkrishna, 45 B. 
353, following Rajah Venkata v. Raja 
S'ttreman. 31 M. 321. 

(5) Girimallappa v. Kenchava, 45 B. 
768 ( 777 ). 

( 6 ) Kenchava v. Girimallappa, 48 B. 

569 ( 578, 579) P- C. 


(7) Balkrishna v. Ramkrishna, 45 B. 
353 - 

(8) Saguna v. Sadashiv, 2C) B 71X 
(0) Pattatrava v Gangabai, 46 B. 541. 
(10) Unta Shanker v. Nayeswari, 3 

Pat. L. J. 663, 48 I C. 625 (656); con¬ 
tra in Saguna v. Sadashiv, 26 B. 710; 
Madho v. Janki, 12 N- T . R. 148, 3'i I C. 

514. 
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be preferred to the former, who is five degrees removed, and yet the 
former is in the direct line of descent from the Propositus, and in the 
latter’s line two females intervene which, it was admitted, is a disability. 
In fact, it is a rule accepted by both the Madras and the Allahabad High 
Court,*"> though in Bombay it was held to have been stated “somewhat 
too broadly.”< ,J > Nevertheless, that Court admits that, of two Bandhus 
equally removed from the Propositus, the one in the direct line of descent 
is to be preferred to another in the collateral line. As such, the son’s 
daughter’s son is preferable to the father’s daughter’s daughter. Where 
the two Bandhus are of the same class and degree, they arc entitled to 
take equally. Such is the case of the mother’s brother’s son and the 
mother’s sister’s son, who were held to share the inheritance equally,*'*) 
but it is submitted in this case, by reason of his spiritual efficacy, the former 
would exclude the latter (Clause 6). 

2733. In Madras, it has been held that among Bandhus of the same 
M , _ . class, the nearer line excludes the more remote, 

a ai ’•* es. As such, the faihcr, being a nearer ancestor than 

the mother’s father, a descendant of the father, however remote, is to be 
preferred to a descendant of the mother’s father, howsoever near. Con¬ 
sequently, the father’s daughter’s grandson is preferable to the mother’s 
father’s daughter’s son, though the former is four degrees removed, while 
the latter is onlv three degrees removed from the common ancestor. Both 
are Atma Bandhus, and if the test of spiritual benefit is applied, the latter 
should have preference.*'-!) 

The rule is based on no text, but is deduced from the order of suc¬ 
cession given in the Mitakshara as to certain named agnates, but even 
in that connection it is not of general application, as witness the case of 
the grandson’s grandson, who is excluded by collateral descendants within 
three degrees in the line of the father and the grandfather. 

It has been held in some cases in Madras that in a contest between a 
male Bandhu ex parte matrrna and a female Bandhu ex parte paterna, 
the latter is entitled to preference.*'*) Another nde was formulated in 
some cases of that Court that persons connected through the father arc 
to be preferred to those connected through the mother, and that persons 
in a line with one female should be preferred to one where two females 
intervene. So, in a case, the preference of a daughter’s son to a daughter's 
daughter’s son was justified on the following ground: “ It is legitimate 

to prefer that claimant, between whom and the stem there intervenes one 


(ri) Tirumalaehariar v. Andnl Animal, 
30 M. 406: Appandai v. Baaubali, 33 M. 
410 (44O ; Ratncharan v. Rahim Baksh, 
38 A. 4»'» (424). 

(12) Rajeppa v. Cangappa, 47 B. 48 
(S3. 54). 

(13) Rajeppa v. Ganoappa, 47 B. 48 
(77), but see Cl. ($); Vcdachala v. 
Subramania, 44 M. 7*3 P. C.; Ram- 
charan v. Rahim Baksh. 38 A. 436; 
Rama Reddi v. Gangi Reddi, 48 M. 722, 


dissenting from Appandai v. Bagubali, 
33 M. 4’0. 

(14) Bnlasami v. Narayana, 20 M. 3.12 
(348) ; Krishna v. Venkatarama, zg M. 

115. 

(15) Sundrammal v. Rangasami , 18 M. 
105; Balusami v. Narayana, 20 M. 342; 
Subramavia v. Ranpanatha, m M. 141, 
reversed O. A. Vedachela v. Subramania, 
ib, p. 75 * P. C.; Vma Shankar v. Nape- 
ssvari, 3 Tat. L. J. 663, 48 I. C. 625 (650) 
F. B. 
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female link, to that claimant who is separated from the stem by two such 
links.”* 161 Hut that this is not an invariable rule, since in another case, 
the mother’s sister’s son was preferred t>. the maternal uncle’s son. on 
the ground that he was mentioned before the latter in the Mitakshara/’ 71 
a reason which has been held to be unsound, and a case which has since 
been overruled. 

2764. These clauses deal with the textual proximity and the rules aris¬ 
ing therefrom. They are intended to be guides to n itural proximity. But in 
seme erres tl is jicj/nily n t ft, it is rad, folk v. the rrakj.y of the 
foimer/* 81 Reason have already been giycn why view cannot he accepted. 
There then remains the the sole test, z'io., nearness of the line of the heir t) 
the deceased in the case of Randhus other than those enumerated in tlvj 
Mitakshara, who succeed in the order in which they arc closed/ 191 First 
come Atma Jlandhus and then Randhus connected through the father are 
preferred to those connected through the mother/* 01 Other Randhus obtain 
no fictitious priority by any analogy drawn therefrom, but follow the ru’e of 
propinquity judged by the combined tests laid down in this section which 
place them in the following order:— 

Classified order of heritable Bandhus :— 

Sons of Daughters of the family. 

(1) The son’s daughter’s son/*' 1 

(2) The son’s son’s daughter’s son. 

(3) Sister’s son/** 1 which includes a stepsistei’s son 

(4) Brother’s daughter’s son/*-»> 

(5) Brother’s son’s daughter’s son. 

(6) Father’s father’s daughter’s son/** 1 


06) Tirumalachariar v. Andal Animal, 
30 M. 406; Ramcliaran v. Rahim Baksh, 
38 A. 416 (421-424); lima Shankar v. 
Nagcsieari, 3 Pat. L. J. 663, 48 I. C. 623 
(650) F. B. 

(17) A/>/>andai v. Ragubali, 33 M. 439, 
dissented from in Ramcharan v. Rahim 
Baksh, 38 A. 416 (421-424), overruled in 
Vedaihcla v. Subramania, 44 M. 753 P. 

(18) Thirumalachariar v. Andal, 30 M. 
406 (407) ; Krishnasiaami v. Bagubali, 33 
M. 439 (445); contra in Ramcharan v. 
Rahim Baksh, 38 A. 416 (424); Uma 
Shankar y Naneshwar, (1919) Pat. 162 
(192) F. B.; Parat v. Mehta, 19 B. 631 
((134); Umaid Bahadur v. Udoichand, 6 
C. 119; Venkalagiri v. Chandra, 23 M. 
I23: Krishna v. Venkatarama, 29 M. 115. 

(19) Mutiusami v. Muttukumaraswami, 
16 M. 23, affirmed O. A. Muthusami v. 
Simambedu, 19 M. 405 P. C., followed in 
Vedachcla v. Subramania, 44 M. 753 

V. c 


(20) Saguna v. Sadashiv, 26 B. 710 
(7*5) I Kenchava v. Girimaliafta, 48 B. 

569 (578) P. C. 

(21) Natwar Lai v. Ranochand, 22 
Bom. L. R. 71, 55 1. C. 313: preferred 
to sister’s daughter; Dattatraya v. 
Ganga Bai, .44 B. 541. 

(22) Amrita v. Lakhi Narayan, 10 W. 
K. 76 F. B.; Chclikini v. Vencata, 6 M. 
II. C. R. 278; Srinivasa v. Ra.inasami, 2 
M. 304; Lakshmanammal v. Tiruvengada, 
5 M. 241; Naranii v. Chandi Din, 9 A. 
467; Raglnnialh v. Munnon, 20 A. 191. 

(23) Subharaya v. Kylasa, 15 M. 300; 
Mari v. Chinnammal, 8 M. 126. 

(24) Doorga v. Janaki Per shad, 18 \V. 

R. 133. 

(25) Tahaldai v. Gaya Pcrshad, 37 G 
214; Shamdai v. Birbhadra Prasad, 43 A. 
463; Tani v. Rikhi Ram, 1 L. 554, 56 
I. C. 742; Kenchava v Girntalaf>f>a, 48 B. 
569 affirming O. A. 45 B. 768; Scnkaram 
v. Balkrishna, 49 B. 739. 
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(7) Father’s father’s son’s daughter’s son/ 2 *) 

(8) Father’s father’s son’s son’s daughter’s son. 

2765. Here certain writers place the great-grandfather’s daughter’s 
son ( -* s) as an Alma Banditti, but the Mitakshara describes him as a Pitri 
Banditti and he is so held by the Courts. (2) It follows that the great¬ 
grandfather’s son’s daughter’s-son, the great-grandfather’s son’s sons 
daughter’s son, the great-great-grandfather’s daughter's son, and his son’s 
(iaughter’s son, and son’s son’s daughter’s son cannot be classed as Atmn 
Bandhus, though they have been so classed by them:— 

Sons of Daughter's sons of the Family. 

Alnta Bandhus ex parte Paterna to whom the deceased was a Pitri 
Band Ini. 

(9) Daughter’s son’s son/*' 

(10) Son’s daughter’s son’s son. Son’s soil’s daughter’s son’s 

son. ( 4) 

(11) Father’s daughter’s son’s son. 4 * 5 

(12) brother’s daughter’s son’s son. 

(13) Father’s father's daughter’s son’s son. (6) 

(14) Father’s father’s son’s daughter’s son’s son. 

■lima Bandhus ex parte Paterna to whom the deceased was a Matrt 
Banditti. 

(15) Daughter’s daughter’s son. (7) 

2736. Atma Bandhus. —The Mitakshara defines the term “ Atma 
Fandhu ” as comprising the sons of a man’s own father’s sister, the sons 
of his own mother’s sister and the sons of his own maternal uncle or, in 
short, the sons of his father’s sister or those of the sister or brother of 
the mother. There aie held to be merely illustrative of the kind of 
relations intended. Kven as illustrations, they are not those of the nearest 
of kin, and the Courts have supplemented that list by declaring many 
more relations as included in this class. They are mentioned below:— 

(1) Son’s daughter’s son. 


(^4) Tirath Ram \. Kuhnn Devi, 1 L matin hanar \. Andal. 40 M. 40!'); Maha- 

58S: Sit/ait Devi v Jtu/ir Mat. 1 I. fioS; raja of Kolhapur v Sundaram, 48 AT 1 

Sundrammal v. Remmumi. 18 \f iqi. (preferred to sister’s grandson). 

(25) Bhattaelmiya’s H. L., (2nd Eil.) (4) Sarv. Inh, 714. 

460; Sarv. Inh., 713. (5) Bahiiami v. N tit ay ana. 20 M. 342. 

(1) Mil, I T-\ I-t. (6) Sham Dei v Birbhadra, 43 A. 463 

(2) Mn'hnsienmi v Simambcdu. 16 M (467) preferred to father’s daughter's 

23, affirmed O A. to M. 295 P <\ follow- daughter’s son); lmt in VrA -chela v. 

ed in Vedaeheh v. Subramania. 44 M Subramania, 44 M. 053, a maternal uncle 

7^3 P- C.I Krishna v. Venkata Rama, 2f) is held entitled to preference over father’s 

M. 115- father’s daughter’s son’s son 

(3) Sheobarat v. Bhaywati. 17 A. 523: (7) Ajudhia v. Ram Sumer, 31 A. 454; 

Krishnayya v. Pirhomma, n M 287 ; Tiru- Ramphal v. Pammati, 32 A. 640: Tiru- 

malaclmidar y. Anda( Ammal, 30 M. 406. 
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(2) Son’s son’s daughter’s son. 

(3) Son’s daughter. 

2767. A son’s daughter is entitled to inherit her grandfather’s estate as 

. . „ , , a Baudhu/ M) thomdi she cannot inherit in preference 

D.ughuw of th« lo the fa,her ’ s s^u-i’s son. because he is a llandhu 

Family. expressly mentioned in tire M : takshara <°) A son’s 

(laughter’s son is entitled to Micceed in preference 
to the sister’s daughter, and the latter is pi t term’ to the sister’s son’s 
son.*" J ) The Madras Court, in one case, enunciated "another fundamental 
principle of the law” that among Baud hits, those w ho are ex parte pater tut 
were entitled to preference o\er Hand Inis a/'arte mat nw. <• 11 > Hut the 
Privy Council have held that there is no foundation for this prin¬ 
ciple, and, consequent^, they decreed the claim of the maternal uncle 
to succession in preference to the paternal aunt’s son’s son both on the 
ground of propinquity and religious efficacy *’*■> 

2768. The sister’s son has had a strenuous struggle to get admitted 

(2) Sifter’s Son hito the table of heirs. At first he was ruled out 

1 ’ * r * ’ as no heir at all, 4 *3' since he was not enumerated 

in the list of heritable Bandhus in the Mitakshnra, which was taken to 
be exhaustive, and this view was even concurred in by the Privy Council/ 14 ) 
but his claim was too strong to be ignored, and it was first conceded, 
almost simultaneously/* 5 ) by a Full Bench decision of the Calcutta High 
Court*’ 6 ) and by the Privy Council in 1868/ ,; ) and since then in several 
cases/’ 8 ) In Madras, a sister’s son’s right to succeed was held superior to 
that of a sister.*" 1 ) He was a nearer heir than the mother’s sister’s son/ 20 ) 
the paternal uncle’s daughter’s son,'-’) the father’s uncle’s daughter’s 
son/ JJ ) as also the sister’s daughter’s son.*-' 3 ) He was, however, not so 
near as the paternal uncle’s grandson, who being a Gotta} Sapinda, excluded 
the sister's son, who is only a Bandhu,*•’-*) and as .-uch, he yields place 


(8) Nallana v. Ronnal, 14 M 149; 
contra in Kaontnd v Sectakanth, \Y R 
75 (F. B.) ; Vithal v Ganpath Kao, 10 
t. I\ I,. R f>5. 

(9) Nr. 11 hi \. Court, 28 A 187 

(10) Dattalravci v Gantja Hat, i\ Horn. 
L. R. 09. 

(11) lialusami v Narayaua, 20 M .112; 
Venkata v Surenam, 31 M 321 

(12) Vedachcla v. Suhramanta, 14 M 
753 P- C. 

(13) Johari v. Kylaso, c W R. 74; 
Girdhari Lai v. Secretary of State, 4 \V. 
R. 13; Deo v. Kuppn, 1 M. H. C R 85. 

(14) 7 hakoorain v. Mohun Lall, 11 M 
I. A. 386; Kiirun Singli v. Fysali, 14 M. 
I. A. 178. 

(1 5 ) The Calcutta Full Bench decided 
on the 12th September 1869 and the Privy 
Council on the 17th July 1868. 

(16) Omrit v. Luckee Narain, 10 W. 
R. 76 (88) F. B. 

(17) Girdharilal v. Government, 10 W. 
R. 31 P. C.; Muthusami \. Mttllu 
Kttmarasami, 16 M. 23 (30); approxcd in 


Veilaihela\. Siibranninia. 44 M 7" I (7(17) 
P ( 

(18) (1871) i hcltkani \ Raja Surenant, 
h M. II. C R 278; Srinnasa \. Raiii/a- 
.<111111. 2 \t. 304 (306); Lak.\hmanamntal v 
Tiruvenijada, 5 M 241; l ! maid liahadur 
v I’doi Chand. ft C 119 F. B ; Nearam 
v. Andaram, 35 C. 1 . J. 34, 64 1 C. 145; 
Naraini v Chandt, 9 A. 467; Raghunath 
v. Munnan, 20 \ 191; Raw Bar an \. 

Kinnta, 7 A. L J. 802, 6 I C. ftg8; Uma 
Shankar \. Naycsieari, (iqio) I’.it. ift2 
F. B ; Goarntukh v Goomauce, ( 1866) 
P. R. No 30; Mohunee v Mohunna, 
(i 860 ) P. R. 35 

(ig) Lakshin,aitanwial v 7 iruveugada, 
5 M 241. 

(20) Gauri Shankar \ Manraj, (1919) 
Pat. 441. 

(21) Khargai v. Debt. 9 I C. (A.) 339. 

(22) lb. 

(23) Ihna Shankar v. Nagrsxeari, 
(1919) Pat. 162 F. B. 

(24) Annaya v. Sidaya, 22 Bom L. R. 
1092, 59 I. C. 12s; Itishen Dyal v. Jeisiri, 
(1918) Pat. 323. 4 « I. c 74 6 - 


H C.—86 
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to aSamanodali, howsoever remote/- 5 ' at least up to the thirteenth 
aegree. (,) The sister’s son includes a stepsister’s son/- 5 ' In a contest 
between a sister’s son and the maternal uncle’s son, the former was held 
to be nearer in degree to the Propositus than the latter, and, therefore, 
entitled to exclude him (3> A sister’s son’s son’s son is no Bandhu, be¬ 
cause he and the Pioporitus aic not mutually related as Sapindas, as 
the Propositus is not connected with him either through his maternal 
grandfather’s line or his father’s maternal grandfather’s line or his mother’s 
maternal grandfather’s line/ 4 ' 

While a sister’s son is a heritable Bandhu, the stepson of a stepsister 
of the deceased is not his heir in any case. 15 ' 

2739. The daughter’s daughters son is recognized as a heritable Ban- 
dhu in Upper India According to the view of the 
05 ) ? Daughter’* Madras High Couit, a Bandhu with one female in 

aug er« on. the line is preferred to a Bandhu with two females 

in the line.* 7 ' This view has been dissented from in Allahabad* 8 ' and 
Patna/ 9 ' But if the Madras view be sound, the daughter’s son’s son will 
take precedence over the daughter’s daughter’s son. In any view, the 
daughter’s son’s son has precedence, since he claims through the father, 
while the daughter’s daughter’s son claims through the mother. 

(16) Son’s daughter’s daughter’s son. 

(17) Father’s daughter’s daughter’s son/ 10 ' 

(18) Father’s son’s daughter’s daughter’s son. 

(19) Grandfather’s daughter’s daughter’s son/ 11 ' 

(20) Grandfather’s son’s daughter’s daughter’s son. 

According to Dr. Bhatlacharya and Professor Sarvadhikari, the follow¬ 
ing relations should come in next:— 

(1) Great-grandfather’s daughter’s daughter’s son. 

(2) Great-grandfather’s son’s daughter’s daughter’s son. 


(25) Ram Baton v Kamala Prasad, 32 
A. 594 - 

(1) Rama Rao v. Knlliya, 40 M. 654. 

(2) Mari v. Chuinammal, 8 M. 126, 
explained in Subbaraya v. K\la.sa, 15 M. 
300 (.301, 302) ; Mtilhusatomy v Muttu- 
kumara, 16 M. 23, O A. 19 M. 405 P. 
C., followed ’n Vcdachela v. Subramania, 
44 M. 753 P. C ; Srccnarain v. Bhy.a Jha, 
2 B. S. K. 29. 

(3) Balusami v. Narayana, 20 M. 342. 
The other reason Riven in iliis case for 
preference, vis . thal lie was a Bandhu 
ex parte paterna, end therefore entiiled 
to preference over a Bandhu ex par’r 
materrn, was disapproved in Vcdachela 
v. Subramama, 44 M. 753 P. C. 

(4) Loivji v. Mithabai, 2 Bom. L. R. 
842. 

(5) Saminatha v. Angammal, 42 M. L. 

J. 4 - 


(6) Ajudhia v Ramsuntcr, 31 A. 454; 
Ramphal v. Panmati, 32 A. 640 

(7) Tirumalachariar v. Andal, 30 M 
604; Appandai v. Bagubali, 33 M. 439 
( 445 ). 

(8) Ramcharan v Rahim Bux, 38 A. 
416 

(9) Uma Shankar v. Nageswari, (1919) 
Pat. 162 (173). 

(10) Umaid Bahadur v. Udatchaitd, 6 
C. 119 F B.; Sham Dei v Btrbhadra, 43 
A. 4O3 (465); but in Uma Shankar v. 
Nagcsicart, 3 Pat 1 .. J. 663 F. B„ a 
maternal uncle was preferred to paternal 
aunt’s daughter’s son 

(11) Parol v. Mehta, 19 B. 631 (634), 
following Umaid Bahadur v. Udaichand, 
6 C. 119 F. B.; Venkalagiri v. Chandru, 
23 M. 123; Krishna v. Venkatarama, 29 
M. 115; Mukha v. Qabsa, 31 I. C. (A.) 
553 . 
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(3) Great-great-grandfather’s daughter’s daughter’s son. 

(4) Great great-grandfather’s son’*, daughter’s daughter’s son. 

2770'. But in view of the preference given to a maternal uncle of half 
blood over a paternal aunt/ 12 * they cannot be classed amongst Atma Ban- 
dhus. But as a Bandhu, a paternal uncle is entitled to succeed in pieference 
to a maternal uncle’s son<'3> or to the paternal aunt’s son’s son, both on 
the ground of propinquity and religious efficacy, in that he offered oblation 
to the father and the grandfather of the deceased, ■* Idle the latter offered 
none, 1,4) and he is preferred to the father’s sister by leasou of the general 
preference given among Bandhus to the male over female heirs/ 1 ** though he 
yields precedence to the father’s sister’s son on account of his connection 
through the paternal grandfather while the maternal uncle is connected 
only through his maternal grandfather, as also by the test of religious 
benefit to the Biopositus resulting from oblations offered by the two Ban- 
dhus in question / 1(0 For the same Teason, the mother’s brother’s son is 
entitled to succeed in preference to the mother’s sister’s son/* 7 * 

2771. Atma Bandhus Ex Parte Materna:— 

(21) Mother’s father/ 18 * 

(Here come Atma Bandhus, to whom the deceased was Atma Bandhu 
ex /arte f'atcrna.) 

(22) Mother’s father’s son/ 19 * 

(23) Mother’s father’s son’s son/ 20 * 

(24) Mother’s father’s son’s son’s son. 

(25) Mother’s father’s father/ 21 * 

(26) Mother’s father’s brother. 

(27) Mother’s father’s brother’s son. 

(28) Mother’s father’s brother’s son’s son/ 12 * 


(12) Muttus.nni \ Multukumara, id M 
23, affirmed O. \ Mulhmieann v S'fwiam- 
bedu, 19 M 405 P t\ 

(13) Jaynnmith v Gautioo, (1926) 95 
I l • (\.) 541- 

(14) Vcdaihcla v. Ranganathan, 26 C 
W. N. 159 J’ l*. 

(15) Narasamina v. hlnntjamma, 13 
M jo, c ted in Vt'dai In'la \. Subramama, 
44 M. 753 I’. C, approved in Kenchava 
v Ginmallappa, 48 1 *. 5<J0 ( 577) P. C. 

(16) Sakharam v. lialkrtshua, 49 B. 739. 

(17) Rami Redd\ v. Ganga Reddy, 48 
M 722. 

(18) Chinnammal v. Venkalchala, 15 
M. 421. 

(19) Narasimma v. Mangammal, 13 M 
10; Matdkchand Golccha v. Jagal Scttani, 


17 C 518; Muthutami v. Stmambedu, 19 
M.. 405; .\luhandas v. Krtshn/tbai, 5 B 
597, s'atfniia \ 5 ada.\hiv, 26 B. 710; Lima 
Shankar \. Nat/nwari, 3 Pat. 1- J. 663 
F B, 48 I. C O25 (preferred to sister’s 
daughter’s son); Vedachela \. S nbra- 
ntaiua, 44 M 753 (preferred lo father’s 
father’s daughter’s son’s son)- 

(20) Ram Charan \. Rahim Baksh, 38 
A 410 (preferred to mother’s sister's, 
son); Rami Reddi \ Gangi Reddt, 48 M. 
722, dissenting from Appandai v. Bayubali, 
33 M 4391 Balusaim v. Mamyana, 20 M 
342. 

(21) Krishuayya v Ptchnmma, n M. 
287. 

(22) Ratnasahba v. Ponnappa, 5 M. 69. 
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(29) Mother’s great grandfather. 

(30) Mother’s grandfather’s brother. 

(31) Mother’s grandfather’s brother’s son. 

(32) Mother’s grandfather’s brother’s son’s son. 

(33) Mother’s father’s daughter’s son. (l7 > 

(34) Mother's father’s son’s daughter’s son. 

(35) Mother’s father’s son’s son’s daughter’s son. 

(36) Mother's father’s great-great-grandson. 

(37) Mother’s grand father’s great-great-grandson. 

(38) Mother’s great-grandfather’s great- great-grandson. 

(Here come At nut Bandhus ex parte materna, to whom the- deceased 
was Pitri Bandhu.) 

(39) Mother’s Sister’s Son’s Son. (,s) The Patna High Court have 
in two cases given preference to a Matri Bandhu over a Pitri Bandhu, be¬ 
cause he was nearer in degree counting from the common ancestors in 
their respective lines, and also on the ground of religious merit, holding 
that when there is a contest between Bandhus other ‘than the nine Bandhus, 
or between one of the former and one of the latter, the principle of numeri¬ 
cal propinquity alone will determine the heritable right supplemented, in 
case of doubt, by the rule of religious efficacy and such other rules derived 
from the succession of agnates as may be appropriate. In this view, it 
has postponed the mother's sister's son’s son to the maternal grandfather’s 
daughter’s son, as being one degree nearer to the common ancestor, though 
he is dcscribd as a Matri Bandhu in the Mitakshara and the former is an 
Afma Bandhu/' 9 ) These decisions proceed upon the view that outside the 
specially named nine Bandhus, there is no justification for following the 
same gradation. 

It was so decided by the majority of three judges of a Full Bench, the 
minority of two, however, being in favour of the tripartite distinction as 
applicable to all Bandhus, whether out of the nine enumerated in the Mitak¬ 
shara or those not so namcd. ( - o) 

(40) Mother’s Brother’s Daughter’s Son’s Son.— Dr. Bhatta- 

charya (jl) and Professor Sarvadhikari< 22) here place:— 

(1) Maternal great-grandfather’s daughter’s son’s son; 

(2) Maternal great-grandfather’s son’s daughter’s son’s son; 


(17) Appandai v. Rayubali, 33 Nr. 39; 
Ram Charon v. Rahim Baksh, 38 A 416; 
Sundrammal v. Rengasami, 18 M. 193; 
Chamanlal v. Doshi Gatiesh, 28 R. 453. 

(18) Vijli v. Prabhalakshmi, 9 Bom. 
L. R. 1129;, CHainan Lai v. Gancsh, 28 
B. 453; Adit Narayan v Mahabir Prasad, 
6 Pat. L. J. 140, 48 I. A. 86. 


(19) Adit Narayan v. Mahabir, 
[1917J Pat. 12, followed in Uma Shankar 
v. Nageswari, (1919) Pat. 162 (173, 174) 

(20) Uma Shankar v. Nageswari, 
[1919] Pat. 162 F. B. 

(21) H. L., (2nd Ed.), 460. 

(22) Sarv. Inh., 716, 
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(3) Maternal great great-grand father’s daughter’s soil’s son; 

(4) Maternal great great-gnuidfulie-’s son’s daughter's great- 

grandson. 

But as the maternal great-grand f at hois daughter’s son is mentioned in 
the Mitakshara as Matn I',andhu, it follows that im son and those follow¬ 
ing his son are not Atma Bandhus. 

(41) Mother’s sister’s daughter's son. 

(42) Mother’s brothel's daughter’s son 

These last two are Afina Bandhus c.x jarlc mater ua, to whom the 
deceased was M/atri Bandhu. They are sons of daughter’s daughters. 

Here the two learned authors abovenamed place— 

(1) the maternal great-giandfather’s daughter's daughter’s son; 

(2) the maternal great-grandfather’s son’s daughter’s daughter’s son; 

(3) the maternal great great-grandfather’s daughter’s daughter’s son; 

(4) the maternal great great-grandfather's son’s daughter’s daughter’s 
son; but, for the reason last noted, they are not Atma Bandhus. 

2772 . Pitri Bandhus. —Next in the order of propinquity stand the 
Pitri Bandhus, who are as follows:— 

(43) Great-grandfather’s daughter’s son.*-^ 

(44) Great-grandfather’s son’s daughtt ’s son <-•*> 

(45) Great-grandfather’s son’s son’s daughter’s son. 

(46) Great great-grandfather’s daughter’s son. 

(47) Great great-grandfather’s son’s daughter’s son. 

(48) Great great-grandfather’s son’s son’s daughter's son^s) 

(49) Great-grandfather’s daughter’s son’s son. (l) 

(50) Great-grandfather’s son’s daughter’s son’s son. 

(51) Great great-grandfather’s daughter’s son’s son. 

(52) Great great-grandfather’s son’s daughter’s son’s son. 

(53) Great-grandfather’s daughter’s daughter’s son. 


(23) Mit., II-V-i; Muthusami v. (25) Manikihand v Jayat Scttani, 17 

Simambedu, 19 M. 405; Krishna v. Ven- C. 518 (Jain case), following lima Sltan- 
katarama, 29 M. 115. kar v. Kali Kontul 6 ( . 256, affirmed O. 

(24) Kissen v. Javallah, 3 M. H. C. R. A. 10 C. 232 P.t'.; Padmakumari v. Court 
346 (3Si); Tahaldai v. Gaya Pershad, 37 of IVards, 8 C. 302 P ('. 

C. 214; Shamdei v. Birbhadra Prasad, 43 (1) Sethurama v. Ponmwmal, 12 M. 

A. 463; Parmarandas v. Parbhudas, 14 155, following Ralnasubba v. Pounappa, 5 

Rom. *L. R. 630, 16 I. C. 591; Ramsia M. 69; Chamanlal v. Doibi, 28 B. 453; 
v. Bua, 47 A. 10. Muthusami v. Simambedu, 19 M. 405. 
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(54) Great-grandfather’s son’s daughter's daughter’s son. 

(55) Great great-grandfather’s daughter's daughter’s son 

(56) Great great-grandfather’s son’s daughter’s daughter’s son. 

Here follow the Pitri Bandlms, to whom the deceased was Alma Ban- 
dim ex parte paterna :— 

(57) Father’s maternal grandfather’s .son. ( ~> 

(58) Do grandson. 

(59) Do. great-grandson. <3 > 

(60) The father’s maternal great-grandfather’s son. 

(61) Do. grandson. 

(62) Do. great-grandson. 

(63) The father’s maternal great great-grandfather’s son 

(64) Do. grandson. 

(65) Do great-grandson. 

(66) The father’s maternal grandfather’s daughter’s son. 

(67) Do. son’s daughter’s son. 

(68) Do. son’s son’s daughter’s son 

(69) The father’s maternal great-grandfather’s daughter’s son. 

(70) Do. . son’s daughter’s son 

(71) Do. son’s son’s daughter's son 

(72) The father’s maternal great great-grandfather's daughter’s son. 

(73) Do. son’s daughter’s son 

(74) Do. son’s son’s daughter’s son 

(75) Father’s mother’s father’s great-grandson 

(76) Father’s mother’s father’s father’s great-grandson. 

(77) Father’s mother's great-grandfather’s great-grandson 

(Here follow the Pitri Bandhus, to whom the deceased was Pitri Bandhu.) 

(78) The father’s maternal grandfather’s daughter’s grandson 

(79) Do. son’s daughter’s grandson. 

(80) The father’s maternal great-grandfather’s daughter’s grandson. 

(81) Do. son’s daughter’s grandson. 


( 2 ) Girdharilal v. Government, 12 M. ( 3 ) Ananda Bibi v. Nowrit Lai, 9 C. 
I- A. 448. 315. 
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(Here follow the Pitri Bandhus, to whom the deceased was Matri Bandhu.) 

(82) The father’s maternal grandfather’s daughter’s daughter’s son. 

(83) Do. ' m’s daughter’s daughter’s son. 

(84) The father s maternal great-giandfather’s daughter’s daughter’s 
son. 

(85) Do. son’s daughter's daughter’s son. 

2773. Matri Bandhus.—Next follow Matri Pea thus, nut this is not 
acceded to by the Patna High Couit, who rcgaid n.o[ nquity and religious 
benefit the sole test (3) :— 

(86) The maternal great-giandfathei’s daughter’s son. 

(87) Do. son’s daughter’s son. 

(88) Do. son’s son’s daughter’s son. 

(89) The maternal great great-grandfather’s daughter’s son 

(90) Do. son’s daughter’s son. 

(91) Do. son’s son’s daughter’s son. 

(92) The maternal great-grandfather’s daughter’s son’s son. 

(93) Do. son’s daughter’s son’s son. 

(94) The maternal great great-grandfather’s daughter’s son's son. 

(95) Do. son’s daughter’s son’s son. 

(96) The maternal great-grandfather’s daughter’s daughter’s son. 

(97) Do. son’s daughter's daughter’s son. 

(98) The maternal great great-grandfather’s daughter’s daughter’s 

son. 

(99) Do. son’s daughter's daughter’s son. 

(Here follow the Matri Bandhus, to whom the deceased was Pitri Ban¬ 

dhu ex parte paterna.) 

(100) The mother’s maternal grandfather. 

(101) Do. his son. 

(102) Do. his grands 

(103) Do. his great-grandson. 

(104) The mother’s maternal great-grandfather. 


(105) 

Do. 

his son. 

(106) 

Do. 

his grandson. 

(107) 

Do. 

his great-grandson. 


(3) Adit Narain v. Mahabir, (1917) 
Pat. 12, followed Uma Shankar v. 
Nageswari, (1919) Pat. 162 (173, 174) 


I” D (ter Mulliek, Twala Pm«a«l ai 
Thornhill. TJ-. contra Dawson Miller, 

I . :>iul Manuk, I., dissentiente). 

(4) Hit, II-VI-I. 
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Here Dr. Hhattacliarya places the great-great-grandson of the mother’s 
maternal grandfather and great-grandfather/*) but according to Mr. 
Sarvadhikari, he should cotnc after the daughter’s son of the mother’s 
maternal great-grand father/ f ’) 

(Here follow the Alatri Bandhus, to whom the deceased was Atnta 
B<mdhu ex parte mater mi.) 

(108) The mother’s maternal grandfather’s daughter’s son. 

Here, according to Mr. Sarvadhikari there should come— 

(1) his great great-grandson, and 

(2) his great-grandfather. 

(109) The mother’s maternal grandfather’s son’s daughter’s son. 

(110) Do. grandson’s daughter’s son. 

(111) The mother’s maternal great-grandfather’s daughter’s son. 

(112) Do. the son’s daughter’s son. 

(113) Do. grandson’s daughter’s son. 

(114) The mother’s maternal grandfather’s great great-grandson.O) 

(115) The mother’s maternal great-grandfather’s great great-grand¬ 
son. 

(Then follow the Alatri Bandhus, to whom the deceased was Pitri 
Bandhu.) 

(116) The mother’s maternal grandfather's daughter’s son’s son. 

(117) Do. son’s daughter’s son’s son. 

(118) The mother’s maternal great-grandfather’s daughter’s grand¬ 
son. 

(119) Do son’s daughter’s grandson. 

(Then follow the Alatri Bandhus, to whom the deceased was Alatri 
Bandhu.) 

(120) The mother’s maternal grandfather’s daughter’s daughter’s 
son. 

(121) Do. son’s daughter’s daughter’s son. 

(122) The mother’s maternal great-grandfather’s daughter’s daugh- 
tei’s son. 

(123) Do. son’s daughter’s daughter’s son. 

The relative position of all these relations may be more conveniently 
studied in the chart here appended. 


(7) l)r. Bhatlacharya would place him 
after No. 107. 


( 5 ) H L„ (and lid.), 461. 
(A) Inh, 717. 
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2774. Sister.—ft will be noted that in the orthodox Mitakshara 
school the sister has no place in the catena of heirs, but both in Bomba}**) 
and Madras*?) this anomaly was rectified, though elsewhere she was wholly 
excluded/ 10 ) She has now been statutorily assigned a high place amongst 
the heirs. 

2775. Other Bandhus.—Amongst other unclassified Bandhus are 
the following:— 

(1) The grandfather’s brothel’s daughter’s son *‘0 

(2) The father’s sister’s son’s son, who is entitled to inherit the 

property of his grandmotner’s brother/'-’) 

(3) The father’s sister’s son’s daughter’s son (of whom the Pro¬ 

positus was the mother’s father's mother’s brother’s son/ 1 *) 

2776. No Heirs .—Both under the Bengal and the Benares school, 
the following relations are not Bandhus, and are, therefore, no heir to the 
owner:— 

(1) Brother’s daughter/ 1 -») 

(2) Sister’s daughter/ 1 *) 

(3) Wife’s sister/ 10 ) 

(4) Father’s sister’s great-grandson/ 1 ?) 

(5) Paternal grandfather’s mother’s brother’s grandson/ 18 ) 

(6) Paternal grandfather’s great-grandson’s daughter’s son/ 1 ?) 

(7) The stepson of a stepsister/- 0 ) 

304 . In a case where the succession opened before the 
enactment of the Hindu Inheritance (Arneiid- 
hefr P « e , C n a Bomba f y. male ™ent) Act, 1929, in Bombay, Berar and 
Sindh, subject to the Mayukh, the wives of 
Gotraj Sapindas would themselves be treated as such, and take 
their husbands’ places in the line of heirs, subject to the two 
following rules:— 

( 1 ) They come in only after all the Gotraj Sapindas in 
the line, to which their husbands belonged, are exhausted. 


(8) Bhagican v. I Varubai, 32 B. 300. 

(g) Lakshamaniammal v. Tiruvengada, 
5 M. 241. 

(10) Shambhu Nath v. Ralli, (1019) 
P. W. R. 25, 52 I. C. 591. 

(11) Ram Sia v. Bua, 47 A. 10. 

(12) Harihar v. Ram Daur, 47 A. 172. 

(13) Kcsar Singh v. Secretary of State, 
49 M. 652. 

(14) Sujan v. Jagtri, 1 L. 608. But the 
brother's daughter’s son is a Bandhu and 
preferable to a son’s daughter; Avudai 
v. Ramalinga, 9 7 I. C. 314. (1926) M. 


1163. 

(15) Saroo v. Bam, 62 I. C. (N.) 
257; Dattatraya v. Gangabai, 44 B. 541 
(She is preferred to sister’s son’s son). 

(16) Nearam v. Andaram, 35 C. L. J. 
34, 64 I. C. 145. 

(17) Shea Nandan v. Mumit, 21 A. L. 
J. 288, 71 I. C 1013, (1923) A. 398. 

(18) Veera v. Padmanabha, 39 M.T..J. 

417 - 

(19) Shib Sahai v. Saraswati, 37 A. 533. 

(20) Saininatlia v. Angammal, 45 M. 
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( 2 ) A widow of a Gotraj Sapinda cannot inherit until after 
the sister. 

( 3 ) As such, the following other females are recognized 
as heirs:— 


(i) Sister, whether of the whole or of half blood; 

(«) Widows of predeceased Sapindas and Samanodaks; 
(iii) Son’s widow; 

(ft') Stepmother; 

( v ) leather’s widow; 

(vi) Brother’s widow; 

(vii) Brother’s son’s widow; 

(viii) Internal uncle’s widow and the widows of the 
paternal first cousins. 

(i.r) Daughters of descendants and collaterals within 
five degrees:— 

(a) The son’s daughter; 

(b) The daughter’s daughter; 

(c) Brother’s daughter; 

(d) Sister’s daughter; 

who all inherit after the nine Bandhus expressly 
enumerated in the Mitakshara: 

(a*) The father’s sister, who comes in after all the 
Gotraj Sapindas but before the Bandhus. 

(4) Women inheriting under this rule lake an absolute or a 
limited estate according as they belong to the family bv birth or 
by marriage. 

(5) In a case where the succession opens after the enact¬ 
ment of the said Act, the females therein mentioned will inherit 
as therein provided, and in respect of other females, the rules 
stated in the foregoing clauses shall apply. 


Synopsis. 


( 1) Special Female Heirs in 

Bombay (2777-2778). 

(2) Widows of Predeceased 

Sapindas (2779). 

(3) Widoivs Take an Absolute 


Estate (2780). 

l4) When Excluded on Remar¬ 
riage (2781). 

(5) Sister (2782). 

(6) Half Sister (2783). 
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(7) Father’s Half Sister (2784). 

( 8 ) Son’s Widow (2785). 

(9) Stepmother (2786). 

(10) Brother’s Widow (2787). 

(11) Brother's Son’s Widow 

(2788). 


(12) Paternal Uncle’s 
(2789). 

(13' Dmufhtcrs of Descendants 
(2790-2791). 

(14) Quantum of Interest (2792). 


2777. Analogous Law.—This section has been slightly altered so as 
to incorporate in it the alterations made in the la'*, in the case of female 
heirs, by the Hindu Inheritance (Amendment) Act 1929. The effect of 
that enaclir.ent, so far as the special female heiis in Bombay aie con¬ 
cerned, is that the females mentioned in the enactment inherit, as heirs, 
ranking in the order of succession next after the father’s father and before 
the father’s brother, where the succession opens after the said enactment; but 
where it opened before that enactment, they inherit after the nine llandhus 
expressly named in the Mitakshara and other females not mentioned in 
the said enactment will continue to inherit as mentioned in the first 4 clauses 
of this section. 

2778. The special female heirs in Bombay are the outcome of usage 

Clause (1) which has outgrown the law, and the mode in which 

“ u ‘ e 1 ' their rights have become recognized is set out in the 

cases which will now be examined. 

In Bombay the wives of Gotraj Sapindas are themselves classed as 
such. But, as already remarked, it is so by general acceptance and custom 
and is based upon no special text. As West, J., said: “The recognition 
of the widows of Gotraj Sapindas as themselves Gotraj Sapindas, however 
slender the basis on which it originally rested so far as collaterals are 
concerned, has become a part of the customary law wherever the doctrines 
of the Mitakshara prevail, and the Courts must give effect to it 
accordingly. Whether, indeed, the widow of a collateral should take before 
the son or grandson of the same man, may admit of nucstion. The 
mother of the Propositus takes before her son or grandson, and a like 
precedence is assigned to his grandmother and great-grandmother; but the 
brother’s wives, on the other hand, are not mentioned between brothers 
and their sons in Yadnavalkya’s text, nor has Vidvancshwar found a 
special place for them or for a descendant widow as he has for the 
daughter’s son. Although, therefore, a woman, becoming a member of 
her husband’s family takes the benefit of a rule resembling that of the 
Roman Law, yet, as in that law, the widow’s right of inheritance was 
limited, and of late introduction. . . . Thus, if the foundation of the 
rights of widows of Gotrajs under the Mitakshara is slender, under the 
Mayukh it may be almost shadowy. No widow of a collateral is express ly 
provided for; the only wife of an ascendant, expressly admitted, is one 
for whom there is a special text.”*- 1 * In another case, Tclang, J., said: 
“ When it is remembered that the widows of collaterals among the Gotrajs 
are not specially mentioned, even in these works like the Mitakshara, where 
collateral males like uncle’s son, etc., are expressly naineJ, it seems to be 
the fair interpretation to hold that a female Gotraj Sapinda in any one 
line cannot exclude any male properly belonging to that line.” (aa) Refer- 


( 21 ) Lallubliai v.‘ Mankuwarbai, 2 B ( 22 ) Rachava v. Kalingc^pa, 16 B. 716 . 
.*88 ( 445 , 447 ) F. B. 
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ring to these observations, the Privy Council said: " It is obvious that 
the right of the widow must be mainly rested on the ground of positive 
acceptance and usage.”* 2 *) As such, the same rule cannot be extended 
to the wives of Bandhus. 

277$. Widows of Predeceased Sapiodas.—It has already been 
Clause (2) stated that widows of Gotraj Sapindas are also 

au * e '' '* classed in Bombay as Gotraj Sapindas with their 

husband, and as such, possess the right to collateral succession, but not 
immediately after their husbands, as was at one time supposed/ 2 *) but 
after all the male Gotrajs are exhausted by any males existing in that line, 
within the limits to which the Gotraj relationship extends/ 2 *) The word 
“ line ” here means the same as gotra or continuation of the line of ascent 
or descent. 

For example, widows of the males in the paternal grandfather’s line 
come after the males who are heirs in the same line, and similarly those in 
the paternal grandfather’s line and the paternal great-grandfather’s line. 
The males are exhausted before the females come in <*) Now, since the 
line of heritable Sapindas includes descendants up to the sixth degree, it 
follows that widows in any line will take in default of the males in that 
particular line to which their husbands belong. In this view, the paternal 
uncle’s grandson is preferable to the paternal uncle’s widow, since both 
are in the same line and male Gotrajs are preferable to females/ 2 ) In 
dealing with the line of Gotraj Sapindaship, the descendants must be 
exhausted at each step of the ascent, before proceeding higher to bring 
other heirs into the competition/*) In this view, a brother’s widow is 
entitled to succeed in preference to the grandson of the paternal grand 
uncle of the Propositus/*) Widows of Gotraj Sapindas, inheriting to 
a male, take a limited woman’s estate, but, it is said, they take an absolute 
estate, if the relation they inherit to was a female, in which case the person 
to inherit to them would be their own stridhan heir and not the heir of 
the last male owner/*) 


2780. Since the widow is permitted to take in the place of her husband, 
Take an Absolute the estate she takes is also an absolute estate, and 
Estate. not only a woman’s qualified estate/ 6 ) 


2781. The rule of succession here enunciated would seem to extend 
even to widows whose remarriage is not prescribed 

__nunca «n * • ... .. .. 

Remarriage. 


When Excluded on by custom/?) but : t has obviously no application to 


the widows whose right of remarriage is enlarged 


(23) Lallubai v. Cassibai, 5 13 no (124) 
P. C. 

(24) Lakshmi Bai v Jay rave, 6 B. H 
C. K. (A C.) 152, explained and dissent¬ 
ed from, per Tclang, J, in Rachava v. 
Kalingappa, 16 B. 716 (719). 

(25) Rachava v. Kalingappa, 16 B. 716 
(719) ; Kashi Bai v. Moresvar, 35 B. 389 
(392) ; Khandacharya v. Govindacharya, 


(1) Kashi Bai v. Moresvar, 35 B. 389 
(492) ; Kashi Bai v. Sila Bai, 13 Bom. 

1 .. R. 552. 


(2) Khandacharya v. Govindacharya, 13 
Bom. L. R. 1005 (1008). 

(3) Kashi Bai v. Sila Bai, 13 Bom. 
L. R. 552; Khandacharya v. Govinda¬ 
charya, 13 Bom. L. R. 1005 (1008). 

(4) Manu, IX-107. 

(5) Narayan v. Woman 46 B. 17, fol¬ 
lowing Gandhi v. Jadeb, 24 B. 192 F. B. 

(6) Narayan v. Woman, 23 Bom. L. R. 
587, 63 I. C. 1001. 

(7) Narpat v. Janaka, 24 O. C. n, 6 t 
I. C 303; Bhagwan v. Indrani, vt O. C. 
29 7 - 
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by the Hindu Widows’ Remarriage Act. Consequently, in one such case, 
the father’s sister was held entitled to inherit in preference to the re¬ 
married widow of his paternal unde.* 8 ' 

m s* * 2782 « T1k ’ sister was an heir by viitue of the 

(3) (») Sister. following text: - 

Mayukh.—“In default of her (ilu iialcmal grandm.iihei . comes ihe sister, foi, 
says Manu<!>): ‘(The wealth of the deceased) goes to vvl"c\er - next amongst 
Sapindas and the rest.’ Similarly, Mnluispati ‘ Where a childless man leaves several 
Sakulyas and Bandhavas. whoever of them is the nearest uk.v the wiallh (of the 
deceased).’ Being begotten in his brother'- Golra, she possisses tht qualifications of 
a Gotraj r lhe community of Gotra (does) indeed not exist m ihe case ot a sislcr 
But the quality of being a Sagolra is not menliom <t lure as lung a condition ot 
(Ihe right of) taking the wealth (as heritage) "O ■) 

On the strength of this text, it was held by ihe Privy Council, in 
a case decided in 1X63, that sisters succeed to the estate of their deceased 
brother, next in order of inheritance after the paternal grandmother, both 
in accordance with the written law and usage prevalent in Bombay/"* 
unless there is evidence of any usage to the contrary/ 1 *'* Like the widow 
of the Propositus, his mother and his paternal grandmother are persona 
designate to whom a particular position is assigned/"** all of whom, 
however, take after the male Gotraj Sapindas. The sister comes in as 
a Gotraj Sapinda, and, as such, is postponed to the brother’s son by virtue 
of the express text/ 1 -** but she takes before a half brother/"** On the 
other hand, under the Mitakshara, even the son of a half brother is entitled 
to preference over her/ 16 * though she only takes as a Bandhu/"?* and she 
succeeds to her brother as a Bandhu, but is postponed to the (laughter’s 
son of the owner’s uncle/ 18 * 

Under the Mayukh, she has precedence over her brother’s stepmother 
or his paternal first cousin or his son/ 19 * the brother's widow*- 0 ' and 
uncle’s widow* 01 * and his other lemote male relatives *--’* The fact that 
another heir has intervened between the brother and the sister does not 
exclude the right of the sister/ 2 ** 


(8) Dranjivan v. Hhikhi, 45 B. 1247 

(9) Mayukh, IV-VIII-iq (Mandlik), 81 

(10) Vinayak v. Lakshmibai, 1 B.H.C 
R. 117, affirmed O. A. 9 M. I. A. 516 (537, 
538), followed in Sakharam v. Sitabai, 3 
B. 353 (360, 361). 

(11) Sakharam v. Sitabai, 3 B. 353, in 
which, at )). 365 el seq, the territorial 
jurisdiction of the Mayukh is examined 
and set out. A fortiori, a sister is pre¬ 
ferred to Ihe paternal step-grandmother, 
Lingangoivda v. Tulsawa, 17 Bom. L. R 

315: 28 I. C\ 588. 

(12) Sakharam v. Sitabai, 3 B. 35.1 

(361). 

(13) Gauesh v. Waghu, 27 B. 610 (613. 

614). 

(14) Mayukh, IV-VllI-19; Mulji v 
Cursondas, 24 B. 563 (569). 

(15) Sakharam v. Sitabai, 3 B. 353. 

(16) Bhagwa'i v. ll'arubai, 32 B. 300. 


Ilari v Vaeudev, 38 B. 438 (440) 

(17) Mari v Climnainmal. 8 M. 137 
S’alIan 11a \ Poiutal, 1 \ M 149; Laxman- 
animal v. ftruivnyada 5 M. 241; Kuth 
v. Radakrishmi, 8 M II. C. K 88; RaqIni¬ 
na th \. Mini nan, 20 A iqi ; Multani v. 
Laid Mai, (1889) 1\ K. No 180; Vanak- 
gir v KUhen. 53 1 *'• UM 815: Dmm 
C hand v Lakhu, (1027) 1- 235. «« h 

917 (sister takes in preference to the 
proprietary Ixidy) 

(18) 7 iralh Ram v. Kalian Dei, 1 L. 
588 

(19) Lakslnni \ Ihitlu, 4 B. 210 (214) 

(20) Rudrapa v. lrava, 28 B. 82. 

(21) Mahanlaf’a v. Ntlvangwa, 3 I? 
368 (1879) B P. J. 390 

(22) Dhondu v. Ganyahat, 3 B. 369 

(23) lb, distinguishing contra Vir- 
mitroday, p. 195, as a Mitakshara autho¬ 
rity. 
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An unendowed sister has no prior right of succession over the 
endowed sister, such as an unendowed daughter has over an endowed 
daughter, a distinction based on express texts which cannot lie extended 
by analogy to sisters. <J *) Sisters take equally/-*) but in severalty, and 
not as joint tenants/') Their place is now determined by the statute. 

2783. Since a sister succeeds as a Sagotra Sapinda, a half sister is 
_ equally entitled to succeed to her half brother. She 

a is, however, postponed to the full sister/-’) though 

she succeeds before the stepmother**) paternal uncle and a paternal uncle’s 
widow/*) or a paternal uncle’s son/ s) “Now this Court has held* 1 ') that 
a stepmother succeeds lo the property of her stepson in preference to 
the stepson’s paternal uncle’s son, because the latter represents a remoter 
line of succession. If the stepmother is nearer in the line than those in 
the line of the paternal uncle, the half sister who is nearer than the 
stepmother, must exclude those in the latter line.”*?) 


2784. A father’s half sister has been held entitled to succeed in 
, , „ .... Bombay in preference to the mother’s brother, on 

a. era i i» er. t | lc j, roum i that as between the deceased's own 
Bandhus, those connected through the father are to be preferred to those 
connected through the mother/ 8 ) 


2785. Son’s Widow.—The principle that the wives of G itraj 

Cl m Sapindas take the place of their husband, subject to 

3use t. ; (.»*)• the limitation before set out, has been applied to 

the son’s widow, who has l>een held entitled to succeed to her father-in-law 
in preference to a paternal uncle’s son*’) or a distant cousin/ 10 ) but not 
in preference to brother or a brother’s son*") or a sister or half sister *'-) 
She is placed by Balambhat, .immediately after die paternal grand¬ 
mother/ 1 ’) But in the Mitakshara country, she is not heir to her father- 
in-law/'*) 


2786. Stepmother.—For the same reason, the stepmother inherits 
*use ( 3 ) (ivi to ^ ier ste P son before the widow of a half 

* 1 brother* 1 *) and the paternal uncle’s son/' 6 ) 


(24) Bhaqirathi Bai v Bay a . 5 B 264 


to- 

(1) Rmdabai v. Anachurya, 15 B. 206 

(2) \V. ami B, H. L, (3rd Ed), pp 
469, 470 

(3) Kesscrbai v Valab, 4 B. 188 (199 
200) ; 7 rtkain v Nalha, *0 B 120 (122). 

(4) Kasserbai v. Valab. 4 B 188 

(5) 7 1'ikain v. Natlia, 36 B. 120 (122). 

(6) Russobat v iioolckhabai , jq B 707 

(7) Irikatn v. Nalha, 36 B. 120 (122) 

(8) Saqttna v. Sadathn>, 26 B. 710 
(715) ; Gancsh v. IVaqhu, 27 B. 610 (O13, 
(>I4). 

19) Vilhal Das v. Jcshubat, 4 B 219, 
following Lakshmi Bai v Jayram, 6 B. 
If C. It (A C.) 115; W. and 11 , H. I.., 
Bk. i, Ch. II, S. 14. 

(10) Roopchand v. Phoolchand, 2 Borr 
616; Jelha v. Huribai, (1872) BP.J. No 


38 (Reprint), p. 318, following Buqzvan 
deen v. Myna Hat, 9 \V. R. 23 1 * (’ , 
Thakoor v. Balttkrain, to \V. R 3 P C. , 
Lakshmi Bat \ Jayiain, 6 B. If. ('. R 
(A. C.) 152 

(11) Veukapa \ Holyaz^a, B. Sn A 60 
of 1870: Vilhal v Ilaribaycc, 9 j? 3}-;/ 

(12) Vilhal Das v Jrshnbai, 4 B 219 
(221), following Vinayak v Lakshmibai, \ 
B. II. C R. 117 (126) ; Sakharam v. Si'a 
Dai, 3 B. 553; Dhondu v. (inntjabai, 3 B 
369; Afahantapa \. Nilnanqawa, ib , 368-/1 ; 
Krserbai v. Valab, 4 B. 188. 

(13) Vttlial Das v. Jesltubai, 4 B. 2Hj 
(221). 

(14) Krishna v. Rajcndra, 2 Luck 43. 
(1927) O. 240. 

(15) Kesscrbai v. Valab, 4 B. 188 (208, 

209). 

(16) Russobai v. Zoolekhabai, 19 B. 707. 
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2787. Brother’s Widow.—The brother’s widow is excluded by a 
Clau-C (31 r.ii. daughter * 1 D and by a brother’s son, even though 

separated. * ,s > I>ut he is preferred to a paternal 
unde’s scn<‘5> ar.d to the giandson of the paternal granduncle of the 
Propositus. *- o) Hut she is not entitled to inherit the estate of an undivided 
brother, being only entitled to maintenance, though she may perhaps 
succeed to her brother-in-law as a Gotraj SapindaS 

2738. Brother’s Son’s Widow.—The brother's son’s widow is pre¬ 
ferred to the son of a maternal uncle who being a 
Ctiu-.e (3) (/ii). Handl'd, is di: placed by the widow of a Gotrij 

Sapinda. 


2783. Paternal Uncle’s Widow.—Tin- paternal uncle, his widow 
Cl-u-o (31 f/iiil and the widow of the paternal first cousin take 

.u„e i. ) nu). a ftcr a paternal uncle’s grandson, on the ground that 
the latter being third in descent from the grandfather, from whom the 
line of collaterals spiings, is well within the Hne of Gotrajs after whom the 
female heirs come in.*--’’ 


A daughter of the paternal uncle of the Propositus, not being closer 
than a Mairi liandhu, is postponed to the son and daughter of the daughter 
of the paternal granduncle of the Propositus:* 33 ’ 

In one case subject to the Bombay School, the contest was between 
the son’s son’s daughter's daughter and the son’s son’s daughter’s son’s 
widow. Both were S a paid as and both equally near to the Propositus; but 
ihc Court was relieved of having to decide the question "of great nicety 
and difficulty,” as the two ilaimp.'ts withdrew from the contest.*- 4 ’ 

27CO. Daughters cf Descendants.—The same rule extends to the 
daughters of descendants and collaterals within five 
Clause ( 3 ) (ix). degrees, who all inherit after the designated 

heirs. * j s’ 


2791. Not only a son’s daughter but a son’s daughter's son is a 
Bandhu and succeeds as heir/ 1 ’ and he has been preferred to the sister’s 
daughter, as being in the diiect line of descent, though they are otherwise 
both equally removed from the Propositus.*-’’ Under the Mayukh, the 
father’s sister is an heir and preferred to the father’s sister’s son.**’ 

2732. Quantum of Interest.—The quantum of interest taken by a 
Clause 41 female heir has been the subject of some con- 

ause 1 ’’ troversy in the Bombay High Court whose deci- 


(17) Sita Ram v. Chiutaman, 24 A. 
6,72. 

(18) Nahal Chand v. tlcmchand, 9 B. 
31 . 

(193 Basangavda v. Basangadav, 39 B. 
87. 

(jo) A 'handacharya v. Goiindacharya, 
13 Bom J.. K. 1005, following Kashi Bai 
v. .Sitahai, 13 Bom. L. R. 55a 

(21) Madhav Ram v. Dane, 21 B. 739 
(74 2 . 743). 

(22) Kashi Bai v. Morcshzvar, 35 B. 389 


(39-J). 

(23) J'aramaiuiiid v. Parhliu, 14 Bom. 
I.. R. (.30, 10 I. C. 5 qi. 

(24) Pai.nanauda \ Parhliu, 14 
Bom L R b.30 

(25) Nallanua v. Ponnal, 14 M. 146 

(1) Natrarlal \. Ramhhod. 22 Bom. L. 
R- 7 1 , 55 1- C- 3'3 

(2) Dattatraya v Gangabai, 46 B. 541. 

(3) Ganpali \ Saltt, 89 I C. (N .1 
345 - 
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sions on the subject were at one time conflicting, though latterly they 
have tended towards uniformity. The decision of the question whether 
a female in Bombay inherits an absolute or only a qualified estate 
does not depend upon any text of Mavukh, but rather upon the text 
of Mitakshara which, as already stated, includes in Stridhan all kinds 
of property, howsoever acquired by females. But this rendering of 
the text has long since been overruled by the Privy Council. 1(4) The 
question of female heirs in Bombay then depends upon usage which 
was held in some cases to extend as far as the text of the Mitakshara. 
But in spite of the inclination of that Court to stand by its literal text, 
the trend of opinion in that Court is in favour of the view that while 
women belonging to the family by birth take an absolute estate, those 
who come into it only by marriage take no more than what is known 
as a widow’s estate namely a qualified estate as to immoveables 
though absolute as to the moveables''> 

But no single case decided there gave the last word since the Court 
continued to decide cases in which the estate of even those females who 
had inherited as Gotraj Sapindas of their husbands was held to become 
their Stridhan, (7 > but the trend of later cases is to draw a line between 
females who belong to the family and those who enter it upon their 
marriage. 

305 . (i ) In a case where the succession opened before the 

Madras female enactment of the Hindu Inheritance (Amend- 
heira - ment) Act, 1929, in the Madras Presidency 

the following females are recognized as heritable Bandhus. 
ranking after all male Bandhus:— 

(I) Sister. 

(II) Half Sister. 

(Hi) Son’s daughter. 

(iv) Daughter’s daughter. 

(71) Brother’s daughter. 


(4) Blntgwandcen Dube v. Myna Dai, 
11 M 1 A. 487 

(5) Vina yak v Laxmabai, i R. H. C R 
117 (r j2) ; Pranjtrandat v. Devkuvarbai, 

I II. 11. C R ijo; Nanuppa v Sakharam, 
6 B. H 0 K (A. C) 215; Hanbhat v. 
Damndarbhat, 4 13 171; Babaji v Balaji, 
(1881) 13 T’. J 157; Sakharam v. S itabai, 
.3 B 353; Dhondu v. Gangabai, ib 369; 
Bharmungauda v. Rudrapgavda, 4 13 181 
(187) ; Tuhiram v. Muthuradas, 5 B. 662 
(670, 671): Bhagirathibai v. Kanhttjirav, 

II 13. 28s K 13.; Madhavram v. Trambak- 
lal, 21 13. 7.3g (744) ; Harilal v. Pran- 
< nlavdas, 16 T3. 229—(widow’s estate as 
limited). 


(6) Draitiwandas v. De Kuvarbai, 1 B. 
H. C. K. ijo; Bhaskar v. Mahadev, 6 B 
H C R. (O. C.) 1 Sister’s estate abso¬ 
lute; Vrijbukundas v. Parrali 42 B 26 
Narasappa v Sakharam, 6 13 II C. R 
(A. C.) 215 (Mother’s qualified); Lalu- 
bhai v. Mankuvarbai, 2 B. .388 P. C ; 
Dhondi v. Radhabai, 36 B. 546; (so that 
of a grandmother). 

(7) Vijiarangam v. Lakshuman, 8 B. H. 
C. R. 24.3; Gandi v. Jadab, 24 B 192 (212) 

(8) Bhau v. Raghunath, 30 B. 229; 
Gulappa v. Tayawa, 31 B. 453 (455); 
Dhondi v. Radhabai, 36 B. 546. 
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(2) Tn a case where the succession opens after the enact¬ 
ment of the said Act, the females ther-dn mentioned, will inherit 
as therein provided; and a brother's daughter will inherit as 
theretofore next after all male Handhus. 


Synopsis. 


(1) Madras Female Heirs 

(2793). 

(2) Sister (2794). 

(3) Half Sister (2795). 

(4) Son’s Daughter (2796). 

(5) Daughter’s Daughter 

(2797). 

(6) Brother’s Daughter (2798). 

(7) Sister’s Daughter (2799). 


(S') Father's sister (2800). 

(9) Freceptc', Pupil and Fellow- 
studait (2801). 

(10) The h’ule \nt Obsolete 

Though Rarely Applied 
(2802). 

(11) IF hen a Brahmin shall Suc¬ 

ceed (2803 V 

(12) The Crown (2804-2808). 


2793. Analogous Law.—This section, before the Hindu Inheritance 
(Amendment) Act, read as follows:— 

“ In the Madras Presidency the following females art recog¬ 
nized as heritable Handhus, ranking after all male Handhus:— 

(1) Sister; 

(2) Half-sister; 

• (3) Son’s daughter; 

(4) Daughter’s daughter; 

(5) brother's daughter.” 

The present section is suli-divided into two clauses, the first providing 
for cases where the succession opens before the said enactment, and the 
second for those where it opens thereafter. Under the first clause all the 
heirs mentioned in this section, will inherit as heritable Handhus. ranking 
after all male Handhus, while under the second, the brother’s daughter 
inherits as mentioned in Clause 1 and the rest inherit, as provided in the 
said enactment. 


Although Madras follows the orthodox rule that women do 
not inherit, unless they are expressly named in the texts. *til! 
the Courts have liberally construed the texts, and let in certain 
female relations, holding “ that any relative who is also a cognate may 
be treated as coming within the definition of lihimia Gotra Sapinda, and 
that the term Sapinda, used in Chap. II, Sec. VI of the Mitakshaia, in¬ 
cludes females.” (4) It will he seen that while the Courts in Bombay and 
Madras both recognize the right of certain female relations to inliei .lance, 
< ach gives a different reason in support of its view. Tn Bombay females 
arc admitted, because they are held to pass into their husband’s Gotra 
upon marriage and with them are entitled to be classed as Gotra} Sapindas, 


(4) Kutti v. Radhakristna, 8 M. II. C. K 88, explained, per Muttusaini Ayyar, 
J.. in Balamma v. Pullayya, 18 M. 168 (170), followed in Fenkatasubramaniam \. 
7 hayarammal, 2 i M. 263 (267). 


H. C .-87 
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while in Madras the term Sapinda is construed regardless of sex, though 
it is conceded that female Bandhus take after all male Bandhus, a female 
Bandhu nearer in degree being excluded by a male Bandhu more distantly 
connected.*®* This view is supported by the following reasoning: The 
Mitakshara designates nine heritable Bandhus. The Privy Council have 
held that list to be merely illustrative and not exhaustive, from which it 
follows that in regard to Bandhus, the Mitakshara did not limit the right 
of inheritance to certain prescribed relationships of that nature; but since 
it lays down a definite order of succession prescribed by law for the 
several classes, if follows “that all relatives however remote, must be 
exhausted before the estate can fall to persons who have no connection 
with the family.”* 61 This made the way for all females easy, and it was 
made easier by a judgment of Turner, C. J., who passed the whole case- 
law in review and disposed of the implied textual exclusion of the females 
in the following words: “ It may, we think, be admitted—and herein 

is the reason why we consider it unnecessary to pronounce definitely on 
the sister’s claim—that Ytdyaneshwar recognized the texts excluding 
females so far as to give priority to males, and he indicates with sufficient 
clearness the rules which are to lie observed in ascertaining the order of 
succession; but his work does not profess to be a Code but a commentary 
of law already accepted, and which he assumes to be generally known There 
is, therefore, much force in the observation of Mr Justice Holloway that 
the rule of law ought not to be derived from the positive words of such 
a commentator, much less from his omissions.”*?) The Privy Council 
may, perhaps, condemn this process of reasoning, but it is now 
too late to exclude the female heirs who have since 1875 been so recog¬ 
nized. As observed by Muthusamy Ayyar, J : ” The course of decisions 

from that date proceeds on the principle that consanguinity may be recog¬ 
nized as the basis of title to succession, in the absence of preferential 
male heirs.”* s) 

On this principle the following female relations have been held to 
be heirs:— 


2794. Sister.—The sister is now allotted a place amongst Bandhus,* 0 * 
Clause (l) though her claim elsewhere is said to rest only upon 

u e ^ ” custom.* 5 * 7 8 9 10 * ) To support the claim of the sister to 

inherit, the commentators Balambhat and Nand Pandit read the term 
‘brothers” in the text*”) as including sisters, but this interpretation is 
descrcdited by the Courts,* 12 ) as also other texts supporting her right 


(5) V'tikata v Surcnani. 31 \f. ?2r 
(324). 

(0) Kutti v Radliakristna. X M. H 

R. 88 (93). 

(7) Lakshmanannnal v. Tiruvengada, 5 
M. 241 (250). 

(8) Nallanna v. Faunal, 14 M. 149 

(9) Raghunath \ Muunan Mi war, 20 

A. 191; Kulli v. Radliakristna, 8 M. II. 
C. K. 88; Lakshinqitainmal v Tiruvcn- 
l/ada, 5 M. 241; Mari v. C It in nominal, 8 

\t 107 (130) F B.; Nallanna v. Fonnal, 

U M. 149; Muliani v. Lain Mai, (1889) 
P. R. No. 180; Nanak Gir v. Kishan 


Kaur, (1919) P. R. No. if»i, 53 I. C. 815; 
Furo v. Sulakhan, 79 T C. 121, (1925) 
I.. 82. 

(10) Rhadia v. Rhaqi. 10 N I. R. 24; 
Madlto v. Janki, 12 N. L. R. 148 (149). 

(11) “But of him who leaves no issue, 
the father shall take the inheritance or the 
brothers”; Maim, IX-iXe, cited in Mit., 
IT-IV-t. 

(12) Thakoorain v. Mohunlall, rr M. I. 
A. 38b (402, 403): Kulli v. Radliakristna, 
8 M. H. C. R. B8 (93); Chinnammal v. 
I'encatachala, 15 M. 421 (422) ; Locliau 
v. Babai. 5 N. L. R. Hu, 4 I. C. 786. 
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to share with uterine brother.”'**) The sister's claim was consequently 
rejected in several earlier cases/**) and in 1871 Hollowa wa ' 

constrained to admit that a sister was not ii the line of heirs, though he 
condemned her exclusion as unsupported by the texts/**) Four years later 
m 1875, her claim was admitted by the same Court in a judgment (*« 
from which a passage has already been quoted in the pre- etling paragiaph 


The sister, being a female Bandhu, is postponed to her son, who is 
a male Bandhu/>?* But, being a Bandhu, she is preferred to a brother's 
daughter, who is no Bandhu at all/* 8 ) and in Bombav she has precedence 
over a son’s daughter/ 1 ’* 


2795. Half Sister.—The half sister is now equally in the line of 
ause (2) heirs, though she too mu«d abide her titmice till ail 

v tlie male Bandhus have passed out of the line/ 20 * 


Clause (3). 


2796. Son’s Daughter.—The son’s daughter is 
entitled to inherit to her grandfather as a Bandhu/ 21 * 


2797. Daughter’s Daughter.—The daughter’s daughter has been 
Clause (41 allowed to come in on the ground of her 

au,e 1 consanguinity, which is recognized as the basis of 

title to succession, in the absence of preferential male heirs/ 22 * It will 
also probably let in the sister’s daughter, though she has been held not 
to be a Bandhu/ 23 * But as mere relative, she has a place in the line of 
heirs before the property escheats to the Crown/ 2 -** 


2798. Brother’s Daughter.—On the same principle, a brother’s 
... daughter would exclude the adopted son of the 

au,e (5) * maternal uncle/ 2 *) 


2799. Sister’s Daughter.—A sister’s daughter has also a place m the 
catena of heirs, though she comes in as a female relative and not as a 
Bandhu, who will have precedence over her/’* As such, the son's 


(13) Lakslimainmnnnl \. Itruiengada, 
5 M. 241 (242, 243); contra, per Hollo¬ 
way, J., in Raiwngarn v. Venkata, 6 M 
H.C.R. 278 (28O) ; Ma.iu, IX-211, 212. 
cited by Yad, and Mil, Il-IX-t2, 13; Bn- 
haspati, Bk. V, 407; Madhaviya (Bur¬ 
nell’s Tr.) p. 37 

(14) Nagaliitfia v. Vaidelinga, (1850) 
M. S. D. 247 .. 

(15) Rayaningaru \ Venkata, (> M H 
C. R. 278 (2S7). 

(16) Per Morgan, t. J., and limes. J. 
‘n Kutti v. Radhakristna. 8 M. H. C. R 

83 ( 93 ). 

(17) Kutti v. Radhakrishua, 8 M If. 
R. 88 (93) ; Lakshmanammal v. Tiru- 

zrngado. 5 M. 241. In Vcllanki v. Ven- 
kafta, 1 M. 174 (185) P. C., the question 
was raised but not decided. 

(18) Pure v. Stilakhan, 7b I. C. 121, 
(J925) L. 82 . 


(19) Dattalraya \ Ganga Bai, 44 B. 
>41. 

(20) Kumaravclu \. Virana, 5 M. 29. 

(21) Nallanna v. Ponnal, 14 M. 149. 
[150). 

(22) Ramappa v. Arumugath, 17 M. 182 
[183), following Nallanna v. Ponnal, 14 
d 149 (150); Venkata v. Siv'cnani, 31 
d. 321 (324); Gangaram v. Bnll-.a, (187ft) 
I. 1*. J. 31; Ghuuaji \ Tulsi, 20 N. L. 
i. 182, 82 I. C. 457, (1925) N. 98 
;Mayukh case). 

(23) Suudrammal v. Rangasamt, 18 M. 

93 (198. 199)- , „ .. 

(24) Ramappa v. Arumugath, 17 M. 
82; Bansidhar v. Ganeshi, 22 A. 338; coli¬ 
ra S. 286 

(25) Venkatasubramamam \. I haya- 

ammal, 21 M. 7^3- _ . „ 

(1) Sundarammal v. Rangasamt, 18 M. 
93 (198). 
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daughter’s son has precedence over her,< 2 > though she herself has prece¬ 
dence over the sister’s son’s son. ( 3> 

2800. Father’s Sister.—So the father’s sister is a Bandhu. Her 

son is expressly mentioned in the Mitakshara among 
Clause (•)- t j ie CO g na t es related to the man himself.(*> His 

mother must be equally a Bandhu of the same class, though she cannot 
inherit in preference to the mother’s brother,the maternal uncle, 2 3 4 5 (6) 7 or 
the maternal grandfather who ranks higher than the maternal uncle. 
Under the Bombay School, the father’s sister is preferred to the maternal 
grandfather in matters of succession. 

2801. Preceptor, Pupil and Fellow-student.—The following texts 
support these heirs:— 

Apastamb. —“Tf their be no male issue, the nearest kinsman inherits; or in de¬ 
fault of kindred, the preceptor; or failing him, the disciple.” (v) 

Mitakshara.— “If there he no pupil, the fellow-student is the successor He who 
received his investiture or instruction in reading or in the knowledge of the sense of 
scripttuc from the same preceptor, is a fellow-student.("•) 

2802. It has been held that this rule relating to the inheritance must 
not be regarded as obsolete or dead by reason of its rare application. The 
Crown’s right of escheat is as rarely enforced, but nevertheless the rule 
exists, and must be applied when an occasion for its application arises.*") 
The rule applies equally to Shudras.* ,J ) 

2803. “On failure of these a Brahmin shall succeed.”—The pre¬ 
ceptor, the pupil and the fellow-student are heirs to the property of a 
householder. All these are teachers and associates of religious learning. 
The preceptor and the pupil are the teacher and the student of the Vedas, 
while a fellow-student is his fellow-learner under the same Acharya. As 
the Shudra cannot partake of religious knowledge, there is no intermediate 
heir to him between his Bandhus and the Crown. 

2804. The Crown.—The Crown is regarded as the ultima haervs in 
all systems, and the Mitakshara designates it as the bast heir, except of a 
Brahmin whose property shall never be taken by the king.Hs) “ On failure 
of heirs, the wealth of a Brahmin must be given to a Brahmin.”* 1 *) 

2805. The Mitakshara declares with some emphasis that the property 
of a Brahmin shall not be taken by the King, and that “ if there be no 


(2) Datlalraya v. Ganga Bai, 44 B. 
S4i- 

( 3 ) lb 

(4) Mit., II-VI. 

(5) Narasamtna v. Mangammal, 13 M 
10 (14) 

(6) Girdharital v. Government, 12 M. 
I. A. 448; Chinnammal v. Venkatachela, 
15 M. 421. 

(7) Chinnammal v. Venkatachala, 15 
M- 4?i- 


(8) Madho v. Janki, 12 N. I.R 148; 
36 I. C. 514; cf. Saguua v. Sadashtv, 26 
B 710 

(9) Apastamb cited in Mit. II-VTT-i 

(10) Mit. IT-VII-3. 

< 11) Samba.tivam v. Secretary of State, 
44 M. 704 (708, 709). 

(12) lb. 

(13) Manu, IX-189; Mit., JI-VII-5 

(14) Narad, cited in Mit, U-VTI-5. 



S. 305.] 


TitK MITAKS1IARA INUKRITANCK TO MALI'S 


1381 


heir of a Brahmins wealth, on his demise, it must be given to a Brahmin. 
Otherwise, the King is tainted with sin. ,, ( | s) The effect of this clause 
had to be considered in the case of a zenu idaii, of which the last male 
holder, a Brahmin, had died, leaving a widow, who took a widow’s estate 
and upon her death, there was no h«-ir of the husband to inherit the 
zemindari. It was contended that the estate of a Brahmin did not escheat 
to the Crown, and the Mitak.sliara was cited in suppor* of the contention, 
hut the Privy Council held that his property equally escheated to the 
Crown. In so holding, they said: " It appears to their Lordships that the 
passage quoted by the Mitakshara from Narad, in the very Section which 
cites the prohibition of Manu, shows Mint the law' m its utmost strictness 
was. That passage is, ‘ If there la no heir of a Brahmin’s wealth, on 
his demise, it must he given lo a Brahman, otherwise the King is tainted 
with sin.’ In other words, the king is to take the property, but to take it 
subject to the duty, which he cannot neglect without sin, of disposing of 
it, at his discretion, amongst Brahmins of the kind contemplated by the 
preceding texts.If this is so, their Lordships hold that the property 
vests in the king, subject to a tiust in favour of Brahmins.” 

2806. As the question in the case was between the Government 
claiming the property by escheat and an adverse claimant, their Lordships 
bad not to consider the further question as to the nature of the trust, 
whether the duty imposed upon the king was one of imperfect obligation 
or a positive trust affecting the property in his hands, or whether if 
a trust, it was or was not incapable of enforcement by reason of the 
uncertainty of its object; but they were inclined to the view that such 
a trust would fail for want of certainty of its object/ 1 *) The Crown, 
by the general prerogative, will take the property by escheat, subject to 
any trusts or charges affecting it/ lS ) It is not, however, any more than 
the reversioner hound by any unauthorized alienations of the widow. (l !>) 
The right of an Istemrari Moukarari tenant in Bengal escheats io the 
Grown and not to the Zemindar, on the ground that such tenure created 
an absolute interest in the tenant and reserved no such power to the 
Zemindar/ 20 ^ 

2807. Where the Crown claims by escheat against a person in posses¬ 
sion, the burden lies on it to show that the last proprietor had died without 
heirs: and the defendant in possession has the right to defend his pos¬ 
session on the ground of an existing jus tertiiM ’) 

2808. All property in India belonging to the King vests in the Secre¬ 
tary of State for India, in whom the escheated property will also vest 
as the King’s representative. The Bengal and Madras Regulations make 
provision for the superintendence of escheated property/ 22 ) 


(15) Mit. Il-VII-s. 

(16) Collector v. Cavaly, 8 M. I. A. 
500 (553). 

(17) Collector v. Cavaly, 8 M. I. A. 
500 (524), followed in Sonet Koer v. 
Mimmut, I C. 391 (399) P. C. 

(18) lb. p 527; Cavaly v. Collector, 11 
M. I. A. 619; Sonet Koer v. Himmut, 1 
C. 391 P. C. 


(19) Collector 


. Cavaly, 8 M. I. A. 

[ C. 391 


(20) Sonet Koer v Himmut, 1 
402) P. C. 

(21) Girdhari Lai v. Government, 12 
I I 448 (469) ; Ganpat v. Secretary 
f State. 45 B. 1116. 

(22) Beng. Reg, XIX of 1810, S. 7 i 
lad. Reg. VII of 1817, S. 6. 
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306 . The heir of a hermit ( Vanprasth ) is a spiritual 
. . . brother or associate in holiness, of an ascetic 

ersmt (Sanyasi or Yati) a virtuous pupil, and that 

of a professed student ( Brahmachari ) his religious preceptor. 

In default of these heirs, any one associated in holiness may 
inherit. 


Synopsis. 

(1) Texts on the Subject { 2809). (5) Brahmachari (2813). 

(2) Hermit's Heir (2810). (6) Heirs of other Ascetics 

(3) Hermit (2811). (2814). 

(4) Sanyasi or Yati (2812) 

2809. Analogous Law.—This section is supported by the following 
texts:— 

Yadnavalkya.- —■“ The heirs of a hcrnnt, of an ascetic and of a professed student 
are, in their order, the precentor, the virtuous pupil and the spiritual brother and 
associate in holincss.”C*3) 

Mitakshara.— " 5 A spiritual brother is one who is engaged as a 
brotherly companion (having consented to become so). An associate in holiness is 
one appertaining io the same hermitage Being a spiritual companion, and belonging 
to the same hennitage, lie is a spiritual brother associate in holiness. 

“<). The virtuous pupil is one who is assiduous in the study of theology, m 
retaining the holy science and in practising its ordinances. For, a person whose 
conduct is bad, is unworthy of the inheritance, were he even the preceptor or (stand¬ 
ing in) an> other (venerable relation) 

‘*3 The student (Brahmachari) must be a professed or perpetual one, for the 
mother and the rest of the natural heirs take the property of temporary students, 
and the preceptor is declared to be he,, t > a piofessed student, as an exception (tn 
the claim of the mother and the rest). 

“7. Arc not those who have entered into a religious profession unconcerned 
with heritable property.( 2 ->) 

“8. The answer is, a hermit may have property; for the text (of Yadnavalkya) 
expresss: ‘The hermit may make a hoard of things sufficient for a day, a month, 
six months or a year, and in the month of Aszoiit, he should abandon (the residue 
of) what has been collected.' The ascetic too has clothes, books and other requisite 
articles; for a passage (of the Veda) directs that ‘ he should wear clothes to cover 
his privy parts,’ and a text (of law) prescribes that ‘he should take the requisite for 
his austerities and his sandals.’ The professed student likewise has clothes to cover 
his body and he possesses also other effects, 

“9. It was therefore proper to explain the partition or inheritance of such 
property.”< 2 5) 

2810. To begin with, this Section only relates to inheritance to per¬ 
sons therein named. It cannot be extended, by analogy, to persons who 
affect to belong to a religious order, but follow secular occupations. Then, 
again, it applies only to the twice-born classes, to whom these orders were 


Si 


Yad, III-47; see Manu, VI-15. , 
Yad, TI-T38: cited in Mit TT 


VIII-i. 

( 25 ) Mlt, IT-VTTI-t -9 
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open. It cannot apply to the Shudras/o a Gossain, or a Hainan, because 
the order of Hairagis is not confined to the members of the twice-born 
castes/* 1 2 3 4 It is also pertinent to note that , ... sort of property, for which 
the chapter prescribes the rule of inheritance, is the personal belongings of 
the ascetic, such as his clothes and gram The law cannot be diverted 
to apply to property acquired or pos-wssid by quan-a .dies and hermits, 
who do not belong to the class to whom fie rules . ve «. intended to apply. 
As was observed in a case: "To become a religieu. ascetic and exclude 
his heirs from succession to proneiiy subsequently ac<miml be must bona 
fide retire from all worldly affairs and in fact heconn. as it were, dead to 
the world, leaving all the pro^-rlv tlwn vested m him to his legal heirs 
who succeed to it at oncc.” f3 ' In order to cnntle the h< ir to succeed to 
the deceased, he must shew that the latter had completely and permanently 
renounced the world. Such is the case of die Mahout of a Math, whose 
private effects would he subject to the ordinary law (11 It must lie con¬ 
fessed that the orders, here provided fot, have long since ceased to exist, 
and the rules can only apply by analogy and should he applied with 
caution. 

2811. Hermit. — I he hermit, as. such does not now possess anv 
property of value. Whatever he does, goes to his associates and not to one 
belonging to the same order, since the principle of succession is based entire¬ 
ly upon fellowship and personal association with the ascetic, and a stranger, 
though belonging to the same order of ascetics, is excluded/* 1 

2812. Sanyasi or Yati. —Sanviui means an ascetic or anchorite. 
Yati means a Bhiksu, a religious mendicant who lives upon the voluntary 
alms given to him/" 1 The pupil is his heir, but the pupil here intended is 
the SJiishya as opposed to the Chela, that is a pupil who has undergone the 
final ceremony which severs him from his family/ 7 ' hut in Bombay a 
designated Chela was held entitled to succeed* though his Guru had died 
before his formal initiation < 81 A pupil who deserts Ins master, cannot 
inherit to him/ 91 

2813. Brahmachari. — l'lie professed religious student may himself 
be the preceptor of another, to whose assets he will succeed. Jn one case 
such a case was supported on custom, which was held proved/* 01 

2814. Heirs of Other Ascetics. —In another case, a religious mendi¬ 
cant died, leaving no heir except a pupil of the same spiritual teacher, who 
was held entitled to succeed in accordance with the opinion of the Pandits 


(1) It arish Chandra v. A hr Mohamed, 
40 C. 545; Somasundarant \. Vaithilinya, 
40 M. 846. 

(2) Ram Das v. Baldeodasji, .10 B. 
1G8 (174); Dharmapuram \. I'irapan- 
diya, 22 M. 302. 

(3) Mud o bun v. Kishen, (1852) S. D 
A. B. io8g (1093), 1-2 I. D. (O. S.) 840 
(843) ; Khodeeram v. Rookhinee. 15 W. 
R. 197; Gourx Sunker v. Nider Singh, 18 
C. W. N. 59 - 

(4) Dukharam v. Lachmun, 4 C. 954; 

Lok Nath v. Amor Nath, (1911) P. L. 

R. 24. 0 b C. 541. 


(5) Khugyender v. Sharupgir, 4 C. 


(6) Gouri Sunkar v. Nider Singh, 18 
C \Y N 191. 23 I. T. 287 

(7) Ramdhan v Dalnttr Pun. 14 C. 
\V N. 191. Hut Parbhu Poyal v Latta 
Das. 29 O. C, 127, 92 I- C 794 , (1926) O. 
291, places the preceptor before the pupil. 

(8) Krishnagtri v. Shridhar, 46 B. 


^(9) Soogttn Chand v. Gopal Gir 
W. P. H. C. R. 101. 

(10) Collector v. Jagatchundcr, 


% 4 N. 

28 C. 


608 (610) 
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who said: “On the death of a religious mendicant, his spiritual teacher’s 
pupil has the right of succession to his estates, and there is no relationship 
between them; hut the person who becomes a follower of the spiritual tea¬ 
cher, is universally termed a religious brother bv the fraternity of devotees. 
If such person attend on the deceased at the time of death, and performs 
his exequial rites, and if the spiritual teacher himself disclaim all right of 
succession, such religious brother is entitled to the inheritance. This doc¬ 
trine is justified by universal usage.'’* 11 ) In still another case of succession 
to a Bairagi, his pupil was held to succeed in preference to his own brother, 
whose fiateinal relationship was held to have effect, so long only as the 
proprietor continued in the order of a householder.* 1 -’) But his own Gurus 
would succeed to the Sapindaship of a temple founded by them.* 1 ’) 


(rr) 2 Macn II. L, Sec. VII, Case 2, 
!>. 91 


Cl2) 1h. 
03 ) lb, 02 



CHAPTER \XV 


The Dayakiiag Succession. 

2815. Topical Introduction.—hi the Topical introduction to the 
Mitakshara succession, sufficient reference has been made to the wholly 
different standpoint from which the Dayabhag school views the law of 
succession As pointed out there, the scheme of the i )a;. abhag law of 
succession is radically distinct fiom, and to "ome extent incompatible with, 
the scheme of the Mitakshara. in that while propinquity is the primary 
test in the latter school/*) spitilual benefit is the sole test in the former 
system/ 2 3 * ) The Mitakshara does not wholly eschew the latter test hut 
only regards it as a secondary test to be applied in settling the contest 
between persons of the same degree of propinquity/*) ISut though the 
two schools approach the s amc question from two divergent standpoints, 
there is not much divergence in the result so far as the near relations 
are concerned, though the exclusion of a childless widow and a sonless 
widowed daughter from inheritance furnishes, perhap.., apt illustrations of 
the subordination of propinquity and natural affection to the Moloch of 
religious efficacy. Other daughters inherit because, though “ daughters 
confer no benefit, they succeed because their sons do.’ ,(4) The logical 
sequence of this mode of computation might have led to other startling 
results. But “ in most cases, propinquity, spiritual efficacy and natural 
love and affection run in the same lines, and no difficulty arises, but when¬ 
ever they run in different lines, Jimut Vahan was compelled to ignore 
spiritual efficacy and had recourse to other principles or express texts,” ( s) 
with the result that the claims of near relations are mostly safeguarded. 
But in the region of liaiidhus of the same class, this divergence becomes 
well marked, and in ascertaining the relative rank of Bandhus, the Courts 
are cautious against using the Mitakshara to supplement the Dayabhag. 
It has been held that the scheme of the Dayabhag is, as regards the law 
of succession, radically distinct and to some extent incompatible with the 
scheme of the Mitakshara; so that the latter cannot l>e made to supplement 
the former/ 6 ) For instance, under the Mitakshara, a Bandhu ex parte 
materna is an heir, but under the Dayabhag, he cannot come in, because 
he is not a Sakulya of the Propositus—a term which includes only agnates 
of the family, including, however, in that term the male descendants of 
the daughters of the family. As such, the uncle of the Propositus, being 
his great-great-grandfather’s daughter’s son’s son, though a heritable 
Bandhu ex parte materna under the Mitakshara, is no heir at 


(1) Appandai v. Baghubali, 33 M. 439; 
Gamut v. Beni, 14 N. L. R. 82, 43 I. C. 

(2) Dino Nath v. Chundi, 16 C. L. J. 
14, 16 1 . C. 340; Umeshankar v. Nage- 
swari, (1919) Pat. 162 F. B. 

(3) Adit Narayan v. Mahabir, (1 gi/j 

Pat. 12, 35 I. C. 687; Hari liar v. Jang 


Bahadur, 34 I. C. (Pat.) 183. 

(4) Bamundoss v. Tarinee, 7 M. I. A 
169 (183) 

(5) Akhoy v. Haridas, 35 C. 721 

(6) Dina Nath v Chundi Kocr, 16 C. 
L. J. 14; Santbu Chandra v. Kartick 
Chandra, 54 C. 171 (178). 
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all under the Dayabhag, because he does not belong to his kulaS& 

“Although the Dayabhag may be silent so far as express enumeration 

goes, it is not silent so far as the indication of the general principle 
according to which heirship is to be determined, is concerned, 

that general principle being clearly the principle of spiritual benefit.”* 5 6 ) 
Applying this test, a maternal great-great-grandfather’s daughter’s 

son,* 7 ) and a father’s maternal grandfather’s great-great-grandson are 
no heirs, which he would have been if propinquity had been the primary 
test.* 8 ) Applying the other test, mother’s sister’s son is entitled to suc¬ 
ceed, in preference to a maternal uncle’s son, since it is the order of 
enumeration in the Mitakshara.* 1 *) 

These and other analogues will be found examined in the ensuing 
commentary 

307. In this chapter, unless there is anything repugnant in 
the subject or context —“ Sapinda’' means a 
“ Sapinda def.ned. Sapinda as defined in Section 293, but not 
more than three degrees removed, and includes cognate Sapindas 
within that limit. 


308. “ Sakulya " is a male agnate relation of the Pro- 

“ Sakuiya" defined P os i tus * n the Dayabhag law, four to six 
« uy« « me . c i e g recs remo t c f rcjm him, or from the com¬ 
mon ancestor in the male line of ascent or descent. 


Synopsis. 

(T) Texts nn the Subjcel (2) Who is a Sakulya (2817'). 
(2816) 


2816. Analogous Law.—'1 lie term “Sakuha" occurs in the 
tollowing texts:— 

Menu. —“On failuic of such kuulrcd Sapinda.), the Sakulyas shall he the 
heir of tin spiritual preceptoi, or the pupil.”!’") 

Dayabhag (citing the last)—“The distant kinsman ( Sakulya ) is one who shares 
a divided oblation, as the grandson’s grandson or other descendant beyond three 
degrees reckoned from him, or the oil spring of the grandfather’s grandfather or 
"thei remoter ancestor”(n) 


Shrikri.hna (referring u the last).—“The Samauodaks used to be taken to be 
uidiuled in the term Sakulya, because they also have sprung from the same family 
c.w. °/ U ? v both . ebues , of heirs (near Sakulyas and Satnaiwdaks, or remote 
Sakulyas) arc included in the same term, their order of succession is regulated 
!>y the degree of benefit conferred. This is the meaning.” 


(5) Sambit Chandra v Kartuk Chan¬ 
dra, 54 C 171. 

(6) Ditto Nath v. Chundi. 16 C. L. J. 
14, 16 I. C. .5491 followed in Shambo 
Chandra v. Kartick Chandra, 54 C. 171. 

(7) Shambo Chandra v. Kartick Chan¬ 

dra, 54 C. 171 


(H) Dinunath v Chandt, 16 L. J. 

( 9 ) Appandai v Raghubali, .53.5 M 
19 * 

(10) Manu, IX-187. 

(11) Dayabhag, XI-VI-21. 
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The following texts of the Dayabhag define tnis term:-- 


f ? lh . e - r and ? ran uhrr > ,ll *‘ falh,r a,l(1 man himself; 
his brothers of the whole blo< <1 h.s sou by a woman of the same tribe, his son’s 
son am h,s great-grandson all these partaking of undivided oblations arc pro¬ 
nounced Safiutdas. those who shaie divided, oblations are called Sakulva r Male 
issue of the body bring left, the propertj nr.si go to them On failure of Safin,das 
or near kindred, Sakulyas or u-niute kinsman are h<. t - ‘" • ■ - 


preceptor, the pupil 
king has the escheat.’ 1 


the piust lakes the inheritance 1 


If there be .... ... 

1 default of these, the 


“If there be no such distant kindred, tin. \a»:nu,ij,ik., kinsmen allied bv a 
common libation of water, nniM be admitted to inherit as being signified b v tin 
term Sakulya (conformably with Baudhayan’s explanation of ill The distant'kins- 
titcn, that is, the descendants oi the paternal giandfather's grandfather or other 
remoter ancestor, and such nl.itivis, are denominated Sa»utm><faks'\'*) 


2817. The term “ Sakulya ” literally means belonging to the same 
Kul or family.” Originally, a Sakulya was one contradistinguished from 
a stranger, But later on, the term underwent several changes. It has 
already been seen that the ancestor in the fourth, fifth and sixth degrees 
was treated as a Sakulya, but this term does not occur in the Mitakshara. 
The term is used in the Dayabhag to all persons who presented divided 
oblations to the deceased, who received divided oblations from them, and 
who presented divided oblations (to common ancestors) in which the 
deceased had a right of participation.This is not all. The descendants 
of those ancestors to whom the deceased presented d'vided oblations, were 
also his Sakulyas, because the last owner had also a right of participation 
in the pindas (undivided or divided) which these presented to common 
ancestors. (,4> The Kinsmen ex parte matema are exluded from Sakuly asd'D 

Now, Sakulyas are divided into those who are near and those remote. 
While the former can be ascertained with some certainty, it is not possible 
to exhaust the enumeration of the latter. 


The subject will have to he further considered in the sequel. 


309. All property owned In a person, whether joint or 
Htrittblo property. sc|)<uate, passes b) succession on his death. 

2818. Analogous Law.—It has been stated before that the Mitak¬ 
shara recognizes two modes of succession according to the nature 
of the property. But the Dayabhag school recognizes no succession 
by survivorship; the only succession it recognizes is that by descent, 
whether the property be co-parcenary or separate. Consequently, when 
the owner dies issueless, his estate, whether comprising moveable or im¬ 
moveable property, joint or separate, devolves upon his widow, to the 
exclusion of her husband’s co-parcencrsd 16 ^ In other words, in all cases 
succession is by descent and not by survivorship. 


(11) Baudhayau, cited in Dayabhag, 

XI-i-37. 

(12) Dayabhag, XI-VI-23. 

(13) Dayabhag. XI-VI-15. 

O4.) Dayabhag. XT-I-38; Sarv. Tub.. 


% 5 ) Shambo v. Kartick Chandra, 54 
C. 171. _ . 

(lO) Varga S/tlh v Chmlamom, 31 
C in (219> 
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310. (i) The following defects, if congenital, disqualify a 

Deformity as a dis- person from inheritance, namely:— 

qualification. 


(i) Idiocy; 

(it) Blindness; 

(in) Deafness; 

(isy) Dumbness; 

(2) And the following defects, if present at the time the 
succession opened, equally disqualify him from inheritance, 
namely:— 


(v) Madness; 

(vi) Sanious or ulcerous leprosy; 

(vii) Permanent lameness; 

(viii) Impotency; 

(i.r) Other incurable diseases; and 
(x) When the widow is the heir, her re¬ 
marriage falling under the provisions 
of Section 2 of the Hindu Widows’ 
Remarriage Act: 

(3) Provided that the disqualification in all cases is personal 
cnly to the heir disqualified, and docs not affect his natural issue, 
though it alfccts equally his adopted son and the widow. 


(°) A has three sons, B, C and D. B is, born blind, C lost his legs in the 
war B nc\er was, while C ceases to be, a co-parcener in A ’s ancestral estate. 

(b) A, B and C arc members of a joint family. A loses his visual organ. It 
entails his exclusion from the joint family. 

(c) A, B and C arc members of a joint family. A loses bis visual organ, 
whereupon he adopts a son D. Both A and D are excluded from the joint family. 


Synopsis. 


(1) Analogous Law (2819). 

(2) Texts on the Subject (2820). 

(3) Disqualified Heirs (2821). 

(4) Blindness, Deafness and 

Dumbness (2822). 

(5) Want of I.imb dr Organ 

(2823). 


(6) Lunacy and Idiocy (2824). 

(7) Leprosy (2825). 

(8) Impotency (2826). 

(9) Other Incurable Diseases 

(2827). 

(10) Outcast (2828). 
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2819. Analogous Law.—Both the Mitakshara and the Dayabhag devote 
considerable space to persons excluded from inheritance.t 22 ) So far as 
the Mitakshara is concerned, the Lcgisl. has removed all disabilities 
except congenital lunacy and idiocv from the path of a coparcener or the 
heir, the only exceptions being persons who claim a right to a religious 
office or service or to the management of any religion: or charitable trust/-’3) 
The Act excludes persons subject to the Davnhhag law who remain still 
subject to the Shastric law, the reason for th-ir exemption being that 
unlike the Mitakshara, Dayabhag makes inheritance- dependent upon reli¬ 
gious efficacy, whereas the Mitakshara makes it A pmd upon propinquity 
All the same, the exemption was m.idv out ot deference t > Bengali opinion 
in the Assembly, and if that opinion favouis the evension of the Act 
equally to them, there would be no difficulty in removing the exemption. 
But, for the present, the amended law is as above stated. 

2820. This section, which was. before the enactment of the Hindu 
Inheritance (Removal of Disabilities) Act, 1928, (J4 ) of a more general 
application, is now limited only to persons subject to the Dayabhag law or 
to those who succeed as managers of a religious or charitable trust. It 
is supported by the following texts: - 

Baudhayan.— Sea text cited under the next Section (S 28b) 

Manu. —"Eunuchs and outcasts, persons horn Mind or deaf, mad men, idiots, the 
dumb, and such as have lost the use of a limb are excluded fiom a share of the 
luriiagc.”( j s) 

Narad (cited in the Mitakshara).—“An enemy to his father, an outcast, an 
impotent person, and one who is addicted (e vice, have ni shares of the inheritance, 
even though they lie legitimate; much less, if they be sons of the wife by an appointed 
kinsman-CO 

Mitakshara. —“The masculine gender is not here used restrictive!)', ft must he, 
therefore, understood that the wife, the daughter, the mother or am other female, 
V-ng disqualified for any of the defects which have been specified, if likewise excluded 
from participation.”^) 

“Under the term ‘others’ are comprehended one who has entered into an order 
of divot ion, an enemy to his father, a sinner in an inferior degiee . Narad also 
declares: ‘An enemy to his father, an outcast, an impotent pirson and one who is 
addicted to vice, take no share of the inheritance, even though they he legitimate; 
mvcb less, if they be sons of the wife by an appointed kinsman ”'(3) 

Yadnavalkya. —“ An impotent person, an outcast and his issue, one lame, a mad 
man, an idiot, a blind man, and a person afflicted with an incurable disease, as well as 
others similarly disqualified, must be maintained; excluding them, however, from 
participation.’^-*) 

2821. Disqualified Heirs.—The several mental and physical defects 
disqualifying a person from inheritance are based upon the Vedic text which 


(22) Mil, ir-X, §§ x-15; Dayabhag. Cli 
V, §§ 1-20. 

(2,0 Hindu Inheritance (Removal of 
Disabilities) Act, 1928, S 3. 

(24) Act XII of 1928 (which came into 
force on the 20th September, 1928). 

(25) Manu, IX-201. 

( 1 ) Narad, XIII- 2 t; cited in Mit, II- 


(2) Mil. H-X-8 

(3) Narad, 11 - 13 , 21 ; cited in Mit., II- 
X-3; Dayabhag, \ -11, 13. 

f4) Mandlik, p. 223. Mitakshara de¬ 
votes a whole chapter to the exposition 
of this text; Mit, H-X 1-15 Mayukh, 
IV-XI-4; Vivad Chintamani, 242; 3 Dig, 
Ilk. V, t h V, p 329. 
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declares: “ Females and persons deficient in the organ of senses are 

deemed incompetent to inherit.” The reason assigned is that disabilities of 
this life are the result of past sins; but the true reason is obvious. They 
took no hand in fighting and therefore took no hand in the estate (§§27, 
28). 

The old reason has disappeared but the old disability remained, 
till it was removed by the Legislature. Even before the enactment remov¬ 
ing them, it was doubted in some cases, whether infirmities, such as con¬ 
genital leprosy/?) or lameness/ 8 ) blindness/”) or a nasal tumour/ 1 ") were 
sufficient to disqualify a person from inheritance. But a person suffering 
from congenital insanity or imbecility, and thus unfit to discharge the reli¬ 
gious and other duties incumbent upon the heir, and, indeed unfit for the 
ordinary intercourse of life, stands upon a different footing/") but a 
mental disqualification admits of degrees, and the Court woidd be loth to 
disinherit the heir, unless it is convinced that the disability was of a pro¬ 
nounced type and such as renders the person wholly devoid of understand¬ 
ing and incompetent to discharge the duties incumbent upon the heir/ ,j) 
which must be established by the clearest and most satisfactory evidence/ 1 ^ 


2822. Of these, it has been held that, in order to disqualify, the blind- 


Blindneas, Deaf 
nen and Dumbness. 


ness, deafness and dumbness must be both congeni¬ 
tal 0 -)) and incurable at the time the succession open¬ 
ed. (,s) The Mitakshara describes the blind as “ desti¬ 


tute of the visual organ.” (,6 > i.c., he must be stone-blind. Both a male and a 
female heir, the daughter, are disqu.dified for this and similar disabili¬ 
ties/ 1 !') which, of course, must be strictly proved by those alleging them/' 8 ) 


2823. Want of Limb or Organ.—This must be such as to amount to 
. ... serious physical disability. So, in the Dayabhag, it 

au«e t ) t ). j s sajd th a t the disqualifying lameness must be such 

that “one cannot walk.”*'®) It must be also congenital/-'") 


(7) Kayarohana v. Stibbaraya, as M I„ 
T. 251, overruled in Ramabai v llarnabai, 
48 B. 36.1 P. , which see post. 

(8) Venkata v. Pursholtam, 25 Af. 133; 
hut sec Fit hick v. Juggut Mohini, 22 \V 

K. 348. 

(g) Yrllazafhulu v. 1 cllavaihuln. 37 Af. 

L. J. 405 - 

(10) Snbba v. Venkatrama, 26 Af. I.. J. 
508. 

(11) Tirnmamagal v. Ramaswami, 1 M. 
H. C. R. 214; Muihusami v Mccnammal, 
43 M. 464. 

(12) Ran Bijai v. Bisheshar, 18 C. 111 
(118) P. C. 

(13) Surti v. Narain Das, 12 A. 530 

(14) Dayabhag, V-V-g. The term 
‘born’ is connected in construction with 
the words ‘blind ' and ‘ deaf ’; Gungeshwar 
v. Durga, 15 C. 17 P. C.; Bakubai v. Man- 
chabai, 2 B. H. C. R. 5; Vallabh Ram v. 
Hariganga, 4 B. H. C. R. (A. C.) 135; 
Bhartnappa v. Ujjan, 46 B. 455 (457. 4 I $) J 


Murarji v. Parvatibai, 1 B. 177; Utnabai 
v. Bhavu, i B. 57; Kahdas v. Krishna, 
11 W. R 11, Bharmappa v. Bhanmtgamia, 
23 Bom L fv. 1320; Mohesh v. Chundcr, 
23 W. R. 78; Pudinva v. Pavanasa, 45 
Af. 949 P. B., overruling Yellavujhula v. 
Yellavaihula, 43 Af. 4 ( lb, 18) ; contra in 
Pralapgavri v. Mul Shankar, 26 Bom. L. 
R. 269, following Cham Chundcr v. Nobo 
Sundari, iK C. 327. 

(15) Muddun Copal v. Khikhinda, 18 C. 
341 (348) P. C; Karalicharan v. Ashn- 
ti'sh, 50 C. f«4; Savitri Bai v. Bliao Bhat, 
51 B. 50; Nana v. Joqilal, 19 N. L, R. 69, 
71 I. C. 566, (1923) N. 151. 

(16) Mil., 1I-X-2. 

(17) Bakubai v. Manchhabai, 2 B. H. 
C R. 5 - 

(18) Karali v. Ashutosh, 50 C. 604; 
Budh Saqar v. Bishnu Sahai, 47 A. 327. 

( 19 ) Dayabhag, V-V- 10 . 

(20) Venkata v. Purushottam, 26 M. 
133; cf. Futtick v. Juggut, 22 W. R. 

348- 
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2824. Lunacy and Idiocy.—The Mitakshara comments on the term 
Cl«uae (n (c). " ma ^ man ” as one affected by any of the various 

sorts of insanity, proceeding from air, bile or phlegm, 
from delirium or from planetary influence, and, an “idiot” as a person 
deprived of the internal faculty, meaning one incapable of discriminating 
right from wrong.* 20 ) It has been held that these definitions harmonize 
with the English view of lunacy and idiocy/ 2 *) according to which idiocy 
is non compos mentis, but does not imply utter mental darkness/ 22 ) 


In order to disqualify, the lunacy or idiocy need not be con¬ 
genital* 23 ) or incurable, provided it exists when the succession opens.* 2 -*) 
But, then, it must at least be idiocy, and not a mere weakness of intellect, 
dulness or stupidity.* 25 ) In one case, a boy bordering on idiocy was 
allowed to transmit a heritable right to his widow/*) In the case of co¬ 
parcenary property, where the interest of a co-parcener vests immediately 
on his birth, the case would be different. If he then suffered from no 
disability, the estate would vest in him, and what vested in him then, could 
not be divested by his subsequent disability/-’) A lunatic, though dis¬ 
qualified to inherit, is not disqualified to possess property, of which he is 
possessed / J) 


2825. Leprosy.—In order to disqualify a person from inheritance, the 
CUum fn (et leprosy must be of a virulent form/-*) It is only the 

*u«« t ) (*)■ case of agonizing, sanious or ulcerous type of leprosy, 

and not of the anaesthetic type/ 5 ) that creates the disqualification/*) A per¬ 
son suffering from the amesihetic form of leprosy, though considered incur¬ 
able by medical men, is not disentitled to inherit. “ Both the texts of the 
Hindu Law r and the decided cases fully establish that it is only the 
agonizing, sanious or ulcerous type of leprosy that can be regarded as a 
ground of exclusion. It may be that it is only that type that was regarded 


(jo) Mit., 11 -X-j. 

(21) Tirumamagal Ramasteami, i M 
H. C. K. 214 (215). 

(22) 1 Gour’s l'cnal Law, (4th ed.), 
§§ 754 - 792 . 

(23) Bodltit N(train v. Outran Singh. 
13 M. I. A. 519 (531); Dtcarka Nath v. 
Mahcndra Nath, 9 11 . L. R 198; 
Brajn Bhttkan v. Bichan, 14 W. K. 330; 
Ram Sahyc v. Laljcc, 8 C. 149 (153), fol¬ 
lowed in Ram Sounder v. Ram Sahyc, 
18 C. Q19 (922) ; Puma Chandra v. Gopal, 
8 C. L. J. 369; Murarii v. Parrati, 1 B. 
177; Deo Kishen v. Budh Prakash. 5 A. 
509; Ram Singh v. Bhant, 38 A. 117; 
contra in Ilotchand v. Manghanmal, 8 S 
L. R. 279 F. B, 29 I. C. 42; Afuthusami 
v. Meenammal, 43 M. 464; contra in 
Murarji v. Parrati Bat, 1 B. 177 (obiter 
by IPestropp, C. J.) ; Bapuji v. Dattu, 47 
B. 707; Raja v. Bhimrao, 57 I. C. (N.) 
647 (That idiocy must he congenital is 
unsound). 

(24) fhoarkanath v. Denobundoo, 18 W. 
R. 305; Deo Kishen v. Budh Prakash, 5 
A. 509; Bapuji v. Dattu, 47 B. 707. 


(25) Surti v. Narain Dai, 12 A. 530 

(1) Amrit v. Manik, 12 B. H. C. R. 
79; \V. & B., H L., Inter., p 155. 

(2) Muthusami v. Meenammal. 43 M. 

464. 

(3) Court of II ardt v. hupulmuti, 19 
W. R. 1O4. 

(4) Bhagaban v Ram Prapana, 22 C 
843 (858) P. C ; Janardhan v. Gopal, 5 
B. H. C. R. (A. C.) 145; Ananta v. 
Ramabai, 1 B 554; Ranchod v. Ajoobai, 
9 Bom. L. R. 1149 (1151) ; Raju v Rama- 
sami, 16 M I., T. 254, 25 T. C. 1/3. 

(5) Snrendranath v Ashutosh, 27 C 
W. N. oen (1923) C. 33- 

(6) Bhagaban v. Ram Praparna, 22 ( 
1 * 4.1 (858) P. C.; Lakhi v. Bhairab, 5 B. 
S. R. 315; Bhobuttnessuree v. Gourrr 
Dass, 11 \V R. 535; Janardhan v. Gopal, 
5 B. IT. (' R. (A. ('.) 145; Ananta v 
Ramabai, 1 B. 554: Muttevtlaya v. Para- 
utkti, 1 M. S. D 239; Rangayya v. 
Thanikachalla, 19 M. 74; Kayaharona v. 
Subharaya, 38 M. 250 (253); Kclat 1 v 
Dtirga, 4 C. L. J. 323; Karalicharan v. 
Ashutosh, 50 C. 604. 
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as incurable by the Hindu writers. It is not safe to adopt the test whether 
the disease is curable or not. That is very much a matter of opinion, on 
which the medical profession itself might be divided. The test would, 
moreover, be an indefinite one for legal purposes, as what is at one time 
regarded as curable may, at other times, be regarded as incurable. Defor¬ 
mity and unfitness for social intercourse, arising from the virulent and 
disgusting nature of the disease, would appear to be what has been accepted 
in both the texts and the decisions as the most satisfactory tests.”*?) But, 
however practical or convenient, this was not the Shastric test, which 
seems to have regarded the disability as arising from permanent disability, 
which is clear from the concluding clause “ other incurable disease,” which 
seems to suggest that all other disabilities must be of a like nature. 

2826. Impotency.—Procreation of a son being the one desirable pur¬ 
pose of life, impotency was naturally regarded as a serious disqualification, 
and eunuchs were debarred of all civil rights. The impotency may, of 
course, be both congenital and incurable. In this and similar cases, the 
Courts require the very clearest proof of the disease before decreeing 
disinherison. * 8) 

2827. Other Incurable Diseases—The other incurable diseases must 
be, in point of seriousness, ejusdem generis, that is to say, they must be of 
such a malignant type as to put the sufferer out of count as a member of 
society.*’^ In one case, the disease alleged was the “ drying up of the 
bones,” some kind of atrophy, but the plea failed for want of cogent 
evidence.* 10 ) It has been held that the disqualifying disease must be bevond 
the skill of medical science. Dropsy, as such, is not an incurable disease, 
nor is so a nasal tumour.* 1 *) 

2828. Outcast.—The texts provide for the exclusion of an outcast, 
but this was repealed by the Caste Disabilities Removal Act, 1850,* IJ ) so 
that conversion or loss of caste is no longer any disqualification for inherit¬ 
ance (S. 290). The marriage of a man with a woman of lower grade in the 
same caste being, in the absence of custom, valid, there is nothing to 
disqualify him or his issue from inheritance.**3> Nor does the conversion 
of a Hindu woman to Mahomedanism affect her right of succession except 
to her Hindu husband.*'-*) Similarly, dancing girls, though outside the 
pale of the Hindu religion, still retain their Hindu I .aw, and their children 
retain that right, irrespective of their father, if they follow the Hindu 
religion and adopt its manners and custom. Where, therefore,, a danc¬ 
ing girl had two sons, the grandson of one son was held entitled to sue as 


(7) Kayarohana v Subharaxa, 38 M. 
250 (255) ; Janardhan v. Copal,*, B.*H. C. 
R. (A. C.) 145, apprmed in Ramabai v. 
Harnabai, 48 B 363 P. C.; Ranchod v. 
djoobai, 9 Bom f. R. 1149 (usi 1 

(8) Issur Chundcr v. Ranee. > W ' 
125 (126); Nil I lit v. Bagola, 21 W. R. 24g 

(9) Afurli v. Jai Singh, 5 A. I.. J. 115 

(10) Issur Chunder v. Ranee, 2 W. R 
125 (126). 

(11) Subba v. Venkatarama, 56 M. L. J 
208, 23 I. C. 528. 

(12) XXI of 1850, S. x; Rhujjunlal v. 
Gyaprashad, 2 N. \V F. H C. R. .446; 


Taijsingh v. Konsitla, t Apra 90: Ifon- 
amma v. Titnanabhai. 1 B. 550; Go pal \ 
Dhungascc, 3 \V U. 206; KumUu'datta v 
Mele, 1 I. J. ( N. S) 23ft; Suhbaraya \ 
Ravi a sw mi. _>8 M 327; Kunnilnl \ 
Govind, 33 \. 25 (1 F. (.*, reversing O. A 
Gorind v. Kunnilal. 20 A 487; Jahha \ 
Mehlab, (1H67) P. R. No. f> 7 ; Gotvrihau 
v Piara, (1K72) F. R. No f>; Gurumitkdi 
v Muta, (1872) F. R. No. 12. 

(13) liar Prasad v Keseal, 47 A. 1O0 

(14) Gan sham Das v. Sarasseati, 87 T. 
C. &2X, (1925) M. W>i. 
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reversioner to the estate of the great-grandson of the other son/'** An 
Englishman lived with a Ilrahmin woman ho, however, lived apart from 
him. She had two sons by him. It was held that they were Hindus and 
would be classed as Shudras, and in the absence of preferential heirs, 
would inherit the property of thc-ir father and of one another ( ‘ 1 2 3 4) 5 And 
the fact that their mother lived in adult- iy, would not impair the right (, s) 
(S. 283). 

Principle go/e.-ninj 311. The heirs of a deceased owner arc 

•uccauio-i. hi their order the following:— 

(1) Sapindas; 

(2) Sakulyas; 

(3) Samanodaks; 

(4) Bandhus other than those taking as 
Sapindas; 

(5) The Preceptor; 

(6) A Pupil; 

(7) A Fellow Student; 

(8) The Crown. 

Synopsis. 


(1) Principle of Dayabhag Suc¬ 

cession (2829). 

(2) Theory of Spiritual Benefit 

(2830). 

(3) Parvnn Shradh (2831-2832). 

(4) Persons Competent to Per¬ 

form Shradh (2833-2834). 

(5) Definition of Sapindas 


(2835). 

(6) Who are the Sapindas 
(2836). 

1 7) Enumeration of Sapindas 
' (2837-2840). 

(8) hemale Sapindas (2841). 
Sakulyas (2842). 

(10) Samanodaks (2843). 


2129. Ana’ogous I nw-— The principle of this section was settled 
by the Full Bench of the Calcutta High Court, in which Mitter. J., laid 
(town the above as the heirs of the deceased owner subject to the Dayabhag 
l;. w / ,6 > But though this is the net result of the law, the process of rea¬ 
soning by wh»ch it is reached, requires examination. Under the Mitak>hara 
svstern. propinquity is the governing rule of succession; but the Dajabhag 
law of succession is the leligiors law and succession is mainly, though 
not solely/'?) based upon the doctrine of spiritual benefit, which the heir 
h supposed to confer upon the deceased/' 8 * As was observed in a case. 


(13) Visvanath v. Doraiswami. 48 M 

914 . 

(14) Mayna Hat v. lltlarcm, 8 M. I. A. 
423. on remand 2 M TI. C. R. 10 . 

(it) Venku v. Mahalinqa. 11 M. 391 . 
explaining Mayna Bai v Vtlaram. 8 M. 
I. A. 425, on remand 2 M. H. C. R. 196 


(ifi) Gooroo Gobmd v. Anund Lall, 13 
W. R 40 ( e 9 > F - R. 

(17) Akshay v. 11 art Das, 35 C. 721 

^ 7 ( i 8 ) Kali Pershad v. A mind Roy, 15 
C. 471 (-1 80 ) c - 


H. C.—88 
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" Spiritual benefit, notwithstanding some authorities to the contrary, is 
not always the guiding principle of inheritance under the Bengal school of 
law. The theory of spiritual benefit cannot apply to a good many cases 
of inheritance under the Dayabhag school of law. Spiritual efficacy, as 
a principle guiding rules of succession, must fail in the case of all female 
relations. The widow, the daughter, the mother, and the paternal grand¬ 
mother are said to inherit under express texts. It was necessary, in 
their cases, to have recourse to a different principle, and that principle 
must have been affinity and affection, which had led the more ancient 
sages to say that they come in the line of heirs. Yadnavalkya’s texts, 
as well as the texts of many sages, could not be either easily avoided or 
reconciled with the theory of spiritual efficacy in all cases. In most cases, 
propinquity, spiritual efficacy and natural love and affection run in the 
same lines, and no difficulty arises, but whenever they run in different 
lines, Jimut Vahan was compelled to ignore spiritual efficacy, and have 
recourse to other principles or express texts.*'®) This too was pointed out 
in an earlier case, in which another Hindu Judge had said: “ The succes¬ 
sion of females according to Hindu Law is quite exceptional, and is not 
founded upon the ordinary rule, yic., that of spiritual benefit. It is true 
that in the case of the widow, she confers some spiritual benefit, but if 
that were the sole test, she would have ranked much lower than what she 
does now. Daughters confer no benefit, but they succeed because their 
sons do. Thus, it is evident that succession of females according to Hindus 
is not regular succession, and is not based upon the ordinary theory of 
spiritual benefit.”** 0 ) 


But spiritual benefit is frequently a test and even a conditio sine qua 
non. It is, therefore, necessary to enquire what it means. 

2830. Spiritual Benefit.—It has been pointed out before that 
Hindus, with other ancient oriental races, were given to ancestor worship 
(§ 5). It was believed that on death, man passed from the material world 
into a shadowy region, where his earthly cravings continued. He needed 
food and drink, and it was but natural that those who took his estate had 
to perform this office. This was regulated by the priests with elaborate 
ceremonies, and of them, one of the earliest prescribes them in the following 
texts:— 

ApuUmb ( Abridged )—“ 1-3. Formerly men and gods lived together in this 
world. Then the gods, as reward for their sacrifices, went to heaven, but men 
were left behind. Those men who perform sacrifices in the same manner as the 
gods did, dwell after death with the gods and Brahma in heaven. Now, seeing men 
left behind, Mann revealed this ceremony, which is designated by the word Shradh, 
and thus, this rite has been revealed for the salvation of mankind. At that rite 
the manes (of one’s father, grandfather, and great-grandfather) are the deities to 
whom the sacrifice is offeicd. But the Brahmans who arc fed arc the sacrificial 
fire (the mouth of the gods). 

“ 22 . That rite must be performed in the latter half of every month. Numerous 
and distinguished offspring, success in agriculture and trade, store of cattle, suc¬ 
cess in battle and the attainment of general prosperity are the rewards which 
the sacrificer obtains if he performs the ceremony at stated periods. 


(19) Per S. C. Mitler, J., in Akshax v. 
Hart Das, 35 C. 721 (726). 


(20) Per S. C. Milter, J., in Ganya 
Pershad v. Shumbhoonath, 22 W. R. 393 
( 394 ). 
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“ 23 - 2 A. The substances (to he oficrcd) at these (sacrifices) are sesanmm, mash, 
rice, barley water roots ai.d fruit. But the satisfaction of the manes is greater, 
,f I 00 '. 1 , , mixcd with fat and if beef, buffaloes* meat and the flesh of other tame 
and wild animals is offered to them, (at) 


This was the orignal Shradh ; but it has since undergone a change. 
Manu's description of it is more elaborate:— 

Manu. —“ 82 . Each day let him perform a Shradh with boiled rice and the like 
or with water or with milk, roots, and fruit; for this he obtains favours from 
departed progenitors.”* 22 ) 

“ 207 . The divine manes are always pleased with an o'< iadon of empty glades, 
naturally clean, on the banks of rivers, and in solitary spots. 

“ 214 . Having walked in order from north to south, and thrown into the fire 
all the ingredients of his oblation, let him sprinkle water on the ground with his 
right htind. 

“ 215 . From the remainder of the clarified butter, having formed three balls of 
rice, let him offer them, with fixed attention, in the same manner as the water, 
his face being turned to the south. 

" 216 . Then having offered those balls, after due ceremonies and with an atten¬ 
tive mind, to the manes of his father, his paternal grandfather and great-grand¬ 
father, let him wipe the same hand with the roots of Kus (grass), which he had 
before used for the sake of his paternal ancestors, in the fourth, fifth and sixth 
degree, who are the partakers of the rice and clarified butter thus wiped of. 

“218. Whatever water remains in his ewer, let him carry back deliberately 
near the ball of rice, and, with fixed attention, let him smell those cakes, in order 
as they were offered. 

" 220 . If his father he alive, let him offer the Shradh to his ancestors in three 
higher degrees; or let him cause his own father to eat. as a Brahman, a» the 
obsequies. 

" 221 . Should his father l>c dead, and his grandfather living, let him, in cele¬ 
brating the name of his fathei, that is, in performing obsequies to him, celebrate 
also his paternal grcat-grandfathcr.”( 2 3 ) 

In course of time the Shradh became sub-divided, and it was possible 
to perform a Shradh for an individual ancestor or, as before, for the benefit 
of all ancestors generally. The latter was known as Parvan or ancestral 
and the former as Ekodisht or individual.* 24 ) These two Shradhs have, in 
course of time, acquired a legal significance. 

A Parvan Shradh is a Shradh with a double set of funeral balls; three 
balls are offered to the father, paternal grandfather, and great-grandfather; 
and three to the maternal grandfather, his father, and his grandfather; and 
the crumbs of each set to the remoter ancestors, paternal and maternal.* 2 ®) 


2831. Parvan Shradh. —This ceremony consists in the presentation 
of certain number of oblations, namely, one to each of the first three an¬ 
cestors in the paternal line and maternal line respectively or, in other words, 
to the father, the grandfather, and the great-grandfather, the maternal 
grandfather, maternal great-grandfather and the maternal great great¬ 
grandfather.* 1 ) 


(21) 2 S. B. F.. 1.18-140; last verse is 
incorrectly translated therein, sec Sarv 
Inh., pp. 49, 50. 

(22) Manu, III-82. 

( 23 ) Manu, III- 207 , 214 - 216 , 218 , 220 , 


221 . 

(24) 2 Dig-, 339 - 

(25) lb. 

(i) 2 Cole. Mis. Essays, 166; Sarv. 
Inh., 94; Nirnai Sindhu, 130, 
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The performance of an obsequial Shradh postulates three degrees of 
kinship to the deceased: (1) those who receive the entire rice balls; (2) 
those who receive the lepa or scrapings (or, rather, wipings) from the hand; 
and lastly, (3) those who have to be content merely with the libations of 
water. These facts determine the degree of relationship between the two. 
The Pindas are offered to the three immediate paternal ancestors, that is, 
the father, grandfather and great-grandfather, and the three immediate 
maternal ancestors, that is, the maternal grandfather, the maternal great¬ 
grandfather and the maternal great-great-grandfather. lie who offers a 
Pinda and to whom a Pinda is offered, are the Sapindas of each other. 

Next to them in degree are those to whom the lepas or wipings are 
offered. He who offers the pinda lepa and he to whom it is offered are 
Sakulyas of each other. 

Lastly, there are those to whom arc offered libations of water, and he 
who offers and he to whom they are offered are Samanodaks of each other. 

2832. This is the first principle. But there still remains another. 

It is a principle of religious law that the deceased ancestor receives not 
merely the oblation offered to him but also participates in the benefit of 
oblations, which, though not offered to him, are yet offered to the paternal 
ancestors to whom he himself was bound to offer them while he was alive. 
This widens the circle of relationship beyond those directly receiving the 
oblation.Now, as to those who make these offerings, Vishnu Puran 
describes them thus: “ The persons who arc competent to perform the 

obsequies of relations connected by the offerings of the cake, are the 
son, grandson, great-grandson, the brother, the descendants of a brother, 
of the posterity of one allied by funeral offerings. In the absence of all 
these, the ceremony may be instituted by those related by presentation of 
water only; or those connected by offerings of cakes or water to maternal 
ancestors. Should both families in the male line be extinct, the last 
obsequies may be performed by women, or the associates of the deceased 
in religious or social institutions, or by any one who becomes possessed 
of the property of a deceased kinsman.” ( 3> 

It is thus clear the performance of the obsequies was a duty first 
charged on the inheritance. In process of time, by a curious inversion of 
reasoning, the two came to be regarded as cause and effect, and the per¬ 
formance of a Shradh, instead of a mere duty of the heir, became the 
cause of his succession. 

2833. Relations Competent to Perform Shradh.— But whatever 
may be the nature of connection between the Shradh and succession, the 
crucial question was what relations were eligible to perform it. 

Bhavdev mentions the following relations as eligible to perform each 
kind of Shradh:— 

(1) Parvan .— 

(1) Son; , 

(2) Grandson; 


(2) Dayabhag, XI-1-38; Shrikrishna, (3) Vishnu Puran, 318. 
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(3) Great-grandson; 

(4) Daughter’s .^on; 

(5) Son’s daughter’s son,. 

(6) Grandson’s daughter’-, s< >n 
(2) Ekodisht .— 

(1) Son— 

(i) Eldest son; 

(ii) Youngest son; 

(2) Grandson; 

(3) Great-grandson; 

(4) Widow— 

(i) Sonless; 

(ii) Mother of a disqualified son; 

(5) Daughter— 

(t) Maiden; 

(ii) Betrothed; 

(Hi) Married; 

(6) Daughter’s son. 

(7) Brother— 

(») Youngest full brother; 

(ii) Eldest full brother; 

(Hi) Youngest stepbrother; 

(iv) Eldest stepbrother; 

(8) Brother’s son— 

(i) Son of youngest uterine brother; 
(«) Son of eldest uterine brother; 

(iii) Son of youngest stepbrother; 
(iV) Son of eldest stepbrother; 

(9) Father; 

(10) Mother; 

(11) Son’s widow; 

(12) Son’s daughter, maiden; 

(13) Son’s daughter, married; 
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(14) Grandson’s widow; 

(15) Grandson’s daughter; 

(16) Grandson’s married daughte* ; 

(17) Grandfather; 

(18) Grandmother; 

(19) Sapindas ex parte pater no; 

(20) Samanodaks ex parte pat emit; 

(21) Sagotras; 

(22) Maternal grandfather; 

(23) Maternal grandmother; 

(24) Maternal uncle; 

(25) Sister’s son;<-»> 

(26) Sapindas ex parte matcrna; 

(27) Samanodaks ex parte matcrna, 

(28) Widow belonging to a different caste; 

(29) An unmarried woman living as wife; 

(30) Father-in-law; 

(31) Son-in-law; 

(32) Grandmother’s brother; 

(33) Strangers— 

( i) Pupils; 

(ii) Priests; 

(iii) Spiritual preceptor; 

( iv ) Friend; 

(z/) Father’s friend; 

(vi) Servants of the same caste living in the same 

villagers) 

Raghunandan gives the same list except that the two differ on the 
competency of the maternal grandmother (No. 23) and the great grand¬ 
son’s widow to perform these sacred rites. Raghunandan denies the com¬ 
petency of the former, Bhavdev of the latter. 

2834. It will be thus seen that even in this table the relations are 
grouped consonantly with their propinquity. The Sapindas are allowed to 


(4) Preferred to a stepbrother; Sakha - (5) Bhavdev, (Cal. Ed.), 348, 

ituycc v. Manuranjan, 8y I. C (C.) 8^7. 
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come before the Sakulyas, because undivided oblations are considered to 
be of higher spiritual value than divided ones; and the Sakulyas are in 
their turn preferred to the Samanodaks. because divided oblations are 
considered to he more valuable than libation of water. It is true, that the 
members of the last class are not competent, to offer either oblations of 
food or libations of water; but even m tbeir case the doctrine of spiritual 
benefit is not forgotten. Thus, for instance, the lowest amongst them, 
namely, the learned Brahmin of the same village, is allowed to come in, 
upon the express ground that the virtue of the deceased proprietor is 
renewed by the acquisitions of fresh merit, through the circumstance of 
hit' wealth devolving on a Brahmin/ 0 ) 


2835. Sapindas.—The question still remains who ire the Sapindas* 
The whole doctrine of Sapinda is contained in the following passage of 
thi Dayabhag;— 

Dayabhag. —“ Since the father and certain other ancestors partake of three 
oblations as participating in the offering ot obsequies, and since the son and other 
descendants to the number of three present oblations to the deceased (or to be 
shared by his manes), and he who, while Using, presents an oblation to an ancestor, 
partakes, when deceased, of oblations presented to the same person, therefore 
such being the case, the middlemost of seven who, while living, offered food to the 
manes of ancestors, and when dead, partook of offerings made to them, became 
the object to which the obiatiens of his descendants were addressed in their life¬ 
time, and shares with them, when they are deceased, the food which must be offered 
by the daughter’s son (and other) descendants beyond the third degree. Hence 
those ancestors to whom ht presented oblations, and those descendants who pre¬ 
sent oblations to him partake of an undivided offering in the form of (/ 'inda ) food 
at obsequies. Persons who partake of offerings are Sapindas .”(?) 

2836. It will be seen from this that if two Hindus are bound, during 
the respective terms of their natural life, to offer funeral oblations to a 
common ancestor, either of them would be entitled, after his death, to 
participate in the oblations offered by the survivor to that ancestor or 
ancestors, and hence it is that the person who offers those oblations, the per¬ 
son to whom they are offered and the person who participates in them 
a<*e recognized as Sapindas of each other/ 8 ) 

2837. The Sapindas may thus be divided into three classes:— 

(1) The ancestors of a person to whom he is bound to offer a pinda. 

(2) His descendants who, on his death, will similarly offer a pinda 
to him. 

(3) Other relations who are bound to offer a pinda to the ancestors, 
to whom he is similarly bound to offer a pinda. 

(4) Five female designated relations, vis:— 

(a) The widow; 

( b ) The daughter; 


( 8 ) Gooroo Gobind v. Anund Lai, 13 
W. R. 49 (60) F. B. 


(6) Dayabhag, XI-VI-26. 

(7) lb, XM-38. 
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(c) The mother; 

( d ) The father’s mother’s mother; 

(<?) The father’s father’s father’s mother. 

2338. The relations who fall into the first class are his three 
... immediate paternal and maternal father, grand- 

au * e 1 '* father and great-grandfather —altogether 6 relations. 


2839. Those who fall into the second class are his son, grandson 
. and great-grandson and his daughter’s son, son’s 

c ause ( ). daughter’s son and grandson s daughter's son— 

altogether 6 relations. 

2S40. The third class includes all collateral relations, who may be 
Clause (3). grouped as follows:— 

Firstly —The brother, brother’s son, brother’s son’s son, paternal uncle, 
paternal uncle’s son, paternal unde’s grandson, paternal granduncle, paternal 
granduncle’s son, and paternal granduncle’s grandson —altogether 9 relations. 


I 

Father 

_J_ 


Propo. tus (P) 


Grandfa her 

_I_ 


I 

Brother 


J 

tin 


Gre-1-grand ,'alher 

I_ 


Uncle 

I 

Sen 

I 

Sen 


Of these the brother has to offer 3 pindas, one to each of the three 
paternal ancestors of the deceased, who are also his paternal ancestors. 
The brother’s son will, however, offer only 2 pindas, one to his grand¬ 
father that is, the father of the Propositus, and the other to his great¬ 
grandfather, that is, F s grandfather. 1 he uncle and the uncle’s son will 
also offer 2 pindas, one to each of the two paternal ancestors of P, viz., 
rTu an J, G * G ' F :> , who are . equally their grandfather and great-grand¬ 
father. The remaining relations offer only 1 pinda each, the brother's 
sons son to P s father (F), the uncle’s son’s son to grandfather (G.-F.). 
Jn this case, the paternal ancestors of P are also the paternal ancestors 
of all the 9 relations. 


Secondly. Sister’s son, father’s sister’s son, grandfather’s sister’s son, 
brothers daughter’s son, brother’s son’s daughter’s son, pateinal uncle’s 
daughter's son, paternal granduncle’s daughter's son, paternal uncle’s son’s 
daughter’s son, and paternal granduncle’s son’s (laughter’s son —altogether 
9 relations, shown in the next diagram. 
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Here, the sister’s son offers 3 pindas, one to each of the three 
paternal ancestors of the deceased, they being his own maternal ancestors. 
The father’s sister’s son and the paternal uncle’s daughter's son offer one 
pinda each to the two paternal ancestors of the deceased, viz, his grand¬ 
father and great-grandfather, they being their maternal ancestors. The 
brother’s daughter’s son offers 2 pindas one to the father and the other 
to the grandfather of the deceased, they being his maternal ancestors. The 
remaining five relations offer each one pinda to one oi other of the three 
paternal ancestors of the deceased, that ancestor being their maternal 
ancestor. All these are Dandhus ex parte materna of the Mitakshara 
school. They are Sapirtdas of the Dayabhag school. 

Thirdly —Maternal uncle, maternal uncle’s son, maternal uncle’s grand¬ 
son, maternal granduncle, maternal granduncle’s son, maternal granduncle’s 
grandson, maternal great-granduncle, maternal grc-at-grauduncle’s son. 
maternal great-granduncle’s grandson —altogether 9 relations. 

The maternal uncle offers 3 pindas, one to each of the three maternal 
ancestors of the deceased, they being his paternal ancestors. The maternal 
uncle’s son, the maternal granduncle and the maternal granduncle’s son 
offer each 2 pindas to two out of the three maternal ancestors of the 
deceased, these ancestors being their paternal ancestors. The remaining 
five relations offer one pinda each to one or other of the three maternal 
ancestors of the deceased, those ancestors being their paternal ancestors. 
This is a case where some or all of the maternal ancestors of the deceased 
are the paternal ancestors of the 9 relations mentioned above. These are 
the Dandhus ex parte materna of the Mitakshara school. 

Fourthly —Maternal aunt’s son, maternal grandaunt’s son, maternal 
great-grandaunt’s son, maternal uncle’s daughter’s son, maternal uncle’s son’s 
daughter’s son, maternal granduncle’s daughter’s son, maternal granduncle’s 
son's daughter’s son, maternal great-granduncle’s daughter’s son, maternal 
great-granduncle’s son’s daughter’s son —altogether 9 relations. 

Out of these, the maternal aunt’s son offers 3 pindas, one to each 
of the three maternal ancestors of the deceased, they being also his 
maternal ancestors. The maternal grandaunt’s son, the maternal uncle’s 
daughter’s son, and the maternal granduncle’s daughter’s son offer each 
2 pindas to 2 out of the 3 maternal ancestors of the deceased, those 
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ancestors being also their maternal ancestors. The remaining 5 relations 
offer each one pinda to one or other of the 3 maternal ancestors of the de¬ 
ceased, these ancestors being their maternal ancestors. These relations are 
also the Bandhus ex parte materna of the Mitakshara school. 

2841. Female Sapindas.—The five before-mentioned female rela¬ 
tions are Sapindas, being mentioned in the Dayabhag as the direct heirs. ( 9> 

The total number of Sapindas is thus 53, of whom the Dayabhag 
enumerates only 42. Of these, 5 relations specified in the clause jare 
females, and no less than 10 , who, though males, are mentioned as taking 
through females, i.e., 15 out of 42 enumerated heirs, are either themselves 
females or take directly through females. 

Now since such relations are classed as Bandhus who take after all 
the agnatic kinsmen are exhausted, it follows that the Dayabhag gives 
precedence to Bandhus, by including them in the list of agnatic Sapindas 
and, as such, so far as these relations are concerned, in the tables of suc¬ 
cession the two systems differ; otherwise, they more or less agree, though 
they approach the question from opposite standpoints. 

2842. Sakulyas .—After the Sapindas, the Sakulyas succeed. The 
term has been already defined in Section 307, as persons related to the 
deceased in an unbroken line of male descent in the fourth, fifth and 
sixth degree. This is a sub-division unknown to thi Mitakshara, which 
classes all agnatic relations up to the sixth degree as Sapindas. 

The total number of Sakulyas is 33, as will be seen from the table 
of Sapindas elsewhere given. 

2843. Samanodaks.—Like the Sakulyas, the Samanodaks are also 
agnatic relations related to the deceased from the seventh to the fourteenth 
degree. This is also the Mitakshara conception of this term, with the 
slight difference, not recognized by the Dayabhag, that even relations 
leyond the fourteenth degree are deemed to be so related if the pedigree 
be clearly proved. 

The Samanodaks number 147, as already stated. 

312. The order of succession among Sapindas, Sakulyas 
Order at succe.- anc * Samanodaks is governed by the following 

lion among Sapindai fllleS 
etc. 

(1) Except in the cases stated below, 
those who offer pindas to the deceased are preferred to those 
who offer them to any of his ancestors; 

(2) And those who offer them to the deceased are pre¬ 
ferred to those who accept them from the deceased; 

(3) A person who offers pindas to a near ancestor is pre¬ 
ferred to one offering pindas to an ancestor more remote, irre¬ 
spective of the number of pindas offered by each of them; 


<9) Dayabhag, XI-x-II, IV; Gooroo Gobind v. Anand Lai, ij W. K. 49 ( 5 2 ) F. B. 
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(4) Those who offer oblations to both the paternal and 
maternal ancestors are preferred to those who offer them only 
to the paternal ancestors; 

(5) Those who are competent to offer pindas to the pater¬ 
nal ancestors of the Propositus are preferred to those who are 
competent to offer them only to their maternal ancestors, irre¬ 
spective of the number of pindas offered; 

(6) Agnatic Sapindas in any line are always preferred to 
the cognate Sapindas of the same line; 

(7) Between an agnate Sapinda and a cognate Sapinda of 
equal degree of propinquity, the former is preferred to the latter, 
even though the latter may offer more pindas in which the 
deceased would participate; 

(8) Subject to the above, those who offer a larger number 
of pindas of a particular description are preferred to those w'ho 
offer a less number; 

(9) And where the number of such pindas is equal, those 
that offer to nearer ancestors are preferred to those offering to 
more distant ones. 

Exception to Clause (1).—Nothing contained in Clause (1) 
affects the priority of the sons, grandsons, great grandsons and 
daughter’s sons of the Propositus. 

Synopsis. 

(1) Order of Succession in (11) Daughter’s Son (2862). 

Dayabhay Law (2844). (12) father (2864). 

(2) Pindas to the Deceased Pre- (13) Mother (2865). 

ferred (2845-2848). (14) Brother (2866-2867). 

(3) Preference of Agnates (15) Sister (2868). 

(2849). (16) Brother’s Son (2869-2870). 

(4) Paternal Preferred to Mater- (17) Brother’s Son’s Son (2871). 

nal Sapindas (2850- (18) Sister's Son (2872). 

2851). (19) Other Sapindas (2873- 

(5) Heir Fixed by Number of 2881). 

Pindas Offered (2852). (20) Sakuhas (2882). 

(6) Exception to the Rule (21) Samanodaks (2883). 

(2853). (22) Other Heirs (2884). 

(7) Order of Heirs (2854). (23) Hermit’s Heirs (2885). 

(8) Widozv (2855-2856). (24) Inheritance on Re-union 

(9) Daughter (2857-2860). (2886-2887). 

(10) Unchastity a, Disqualification (25) No Heir (2888). 

( 2861 ). . 
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2314. Analogous Law.—The rules regulating the order of succes¬ 
sion, though ostensibly based upon the doctrine of spiritual benefit, do 
not ignore propinquity, and, in fact, whenever they tend to divert succes¬ 
sion from the natural line, other rules come in to check their course. Such 
are rules stated in Clauses (2) and (5), which prefer males to females 
and nearer relations to more distant ones, lineal to collateral and those 
directly related to those indirectly related to the Propositus. As a matter 
of fact, shorn of their religious mask, they result in designating the same 
heirs as the Mitakshara, which fixed their order by a more rational process 
of reasoning. 

All the clauses are drawn from the decided cases/ 10 * and their opera¬ 
tion will now be examined. 


2815. Pindas to the Deceased Preferred.—The first clause lays 
_. down a rule which simply means that a nearer 

ause ' '' relation is preferred to one more remote, since it is 

only the nearest relations that give such pindas. They are the son, grand¬ 
son and great-grandson of the deceased, his widow, daughter and daughter’s 
son, who all offer pindas to the. deceased, and arc preferred to the father 
and the rest. But the son’s daughter’s son and the grandson’s daughter’s 
son are exceptions to this rule, being allotted a place amongst this class, 
though they offer no pinda to the deceased. 


2846. Another rule arising out of the last is that those who offer 
Claua ( 2 \ pindas to the deceased are preferred to those who 

° accept them from him. Therefore, the son, 

grandson and great-grandson, who offer oblations to the deceased, are 
prefened to the father, grandfather and great-grandfather, who receive 
them from the deceased, the fotmer succeeding before the latter. As in 
the Mitakshara, the son, grandson and great-grandson follow the rule of 
representation, and all inherit as a single heir, this being justified on the 
spiritual theory that their offerings have an equal spiritual value. 


28.7. As a part of the same rule and, indeed, as a necessary corollary 
Clausa (3). thereof, is the rule stated in this clause that he who 

} " offeis oblations to the father of the deceased is 

superior to one who offers such oblations only to the grandfather and 
great-grandl'atiicr of the deceased. 


( io) Cl (i )—Gooro Gobind v. Anand 
Lai, 13 W. U. 49 ( 59 ) F. B. 

Cl. (j).—G obind v. Afohcsh, 23 \V. R. 
117 

Cl. (3).—DavaMiag, XI-VI-5, 6; Pran 
Nolh v. Surrul Clmnder, 8 C. 460. 

Cl. (4). —lluri Das v. Bamachitrn, 15 
C. 780 (790, 79'>. 

Cl. (5).—3 Dig., 480; Raj Kishore v. 


Gobind. 1 C. 27; Sliro Soondary v. Pir- 
llice Singh, L. It. 4 1 . A. 147 (152). 

Cl. ((}).—lb. 

Cl (7). —Gooroo Gobind v. Anand Lai, 
13 W. It. 49 ( 59 ). 

Cl (8). —Gooroo Gobind v. Anand Lai, 
13 W. R. 40 (so) F. B.; Gobind v. 
Klohesh, 23 W. R. 117. 
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So, in a case the family tree was as 
follows:—On P's death the contest lay 
between / who was his brother’s son’s 
daughter’s son, and his uncle’s daughter’s 
son G, and the Court upheld J’s ciaim, 
holding that he was scarcely to he distin¬ 
guished from the brother’s daughter’s so.i 
included in the Daya Krama in the list of 
heirs, and on the ground that he offered 
oblations only to his (P’s) grandfather 
and great-grandfather/") E\en on the 
ground of propinquity, /, who is related 
to P through his father, would he pre¬ 
ferred to G, who is re.ated to him through 
his grandfather. 


I 


2818. Then, again, those who offer oblations to both the paternal and 
_ . . maternal ancestors are superior to those who offer 

lauae ( ). them only to the paternal ancestors. As such, a 

1;:other of the whole blood who presents six oblations to the ancestors of 
the deceased, three on the father’s side and three on the mother’s side, is 
preferred to a half brother who presents only three oblations to the 
common father/ 12 ) and not likewise to the common maternal ancestors of 
the deceased, since his mother and the mother of the deceased were 
different persons. 

The Dayabhag, moreover, expressly declares that whole brother suc¬ 
ceeds before the half brother/ 1 *) But when there has been a separation, a 
half brother who becomes re-united, acquires the rank of a full brother as 
in the line of succession, which proves that the theory of spiritual benefit, 
placed by Jimut Vahan as regulating the order of succession, is not always 
an infallible guide, and at times looks like placing the cait before the horse 
when he subordinates natural affinity to the so-called religious efficacy. 


2849. Preference of Agnates.—The preference of agnates over 
cognates characteristic of the Mitakshara system, 
(.Uuse (5). extends even to the Dayabhag law. And the grounds 

for their preference are stated in Clauses (3) and (4) drawn from the 
case in which Petharam, C. J., and Ghose, J., stated the rules as follows: 
"Between an agnate Sapinda and a cognate Sapinda of equal degree of 
propinquity, the former is preferred to the latter, although the latter is the 
giver of a larger number of cakes in which the deceased would participate 
than the former, and also by the fact that agnate Sapindas in any line arc 
always preferred to the congnate Sapindas of the same line. For instance, 
the father’s son’s son (i.c„ a brother’s son) of the deceased owner offers 
three pindas, one to his own father and the other two to the grandfather 
and great-grandfather respectively of the deceased, wnich tzvo p ndas only 
the latter participates. The father’s daughter’s son ( t.c a sisters son) 
offers three pindas, viz., to the father, grandfather and great-grandfather 


(it) Pran Nath v. Surrit, 8 C. 460. 
(12) Dayabhag, XI-V-3, 12; Rajkishore 


v. Gobitul. 1 C. 24 ( 34 ) F. 
(13) Dayabhag, Xl-V-11. 12. 
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of the deceased, in all which pindas the latter participates. And yet the 
brother’s son is preferential heir to the sister’s son. Then, again, as be¬ 
tween the father’s great-grandson (».<?., brother's grandson) and father’s 
daughter's son (i.e., sister’s son) the former is the preferential heir, although 
he is more removed from the father of the deceased, and offers only one 
pinda (i.e., to the father) in which the deceased participates, whereas the 
father's daughter's son offers a larger number of pindas in which the 
deceased participates.”* 14 * 

2850- Paternal Preferred to Maternal Sapindas.—Then, again, 
Clau e the relations who offer pindas to the paternal 

i«tue t ). ancestors of the deceased are preferred to those who 

offer them only to his maternal ancestors, irrespective 'of the number of 
pindas offered, because those who offer to the paternal ancestors are of 
superior religious efficacy in comparison with the latter. This is supported 
in the Dayabhag as follows: “Now the Sapindas on the paternal line 
offer oblations to the paternal ancestors, which the deceased was bound 
to offer and in which he participates, and the Sapindas in the maternal 
line offer oblations to the maternal ancestors, which the deceased was 
hound to offer, but in which he does not participate; so that, while they 
both confer spiritual benefit on the deceased, the former benefit him doubly 
by enabling him to participate in the oblations offered by them and by 
discharging a duty, that was incumbent on him, of offering oblations to 
certain ancestors, and the latter benefit him only in one way, namely, by 
offering certain oblations which he was bound to offer; and therefore, while 
both are entitled to inherit his estate, the latter succeed only on failure of 
the former.”***) 


2851. So, in a competition between the deceased’s paternal grand- 
Clftuta m father's great-grandsons and his brother’s daughter's 

* u * ' sons, the former were held entitled to succeed in 

preference to the latter, because they offered an oblation to his grand¬ 
father and their great-grandfather in which the deceased participated, 
whereas the latter offered oblations to them as their maternal ancestors, 
although they offered two oblations as opposed to the only one offered by 
the former.* 16 * For the same reason, the father’s brother’s daughter’s 
son* 1 ?) and the great-grandfather’s daughter’s son’s daughter’s son* 1 ®) 
are preferred to the mother’s brother’s son, even though the latter is speci¬ 
fically mentioned in the Dayabhag as an heir, and the former is not. On 
the same principle, the granduncle’s daughter’s son would succeed in pre¬ 
ference to maternal uncle. **»> 


2852. Heir Fixed by the Number of Pindas Offered.—The rule 
ClautM f9) that he who offers more pindas of the 

1 h 1 same description must be preferred to one who 

offers a less number of cakes of the same description which the deceased 
leceived or in which he participates, is subject to the preceding rules, 


(14) Hurt Das v. Bama Churn, 15 C. 

(15) 9 Dayabhag, XI-VI-13, 20; Brajalal 
v. Jiban Krishna, 26 C. 285 (291). 

(16) Gobind v. Mohesh, 23 W. R. 117 
(120) F. B. 


(17) Brajalal v. Jiban, 26 C. 285. 

(18) Kailash v. Kanina, r8 C. W. N. 
477 - 

• (19) Kailash v. Karima, 18 C. \V. N. 

477- 
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under which it has been seen that a person who offers one oblation to 
the father of the deceased is preferred to another who offers two oblations 
to the grandfather and great-grandfathei.^<» Rut subject to the other 
rules. Mitter, J., stated the two rules as follows: “Those who offer a 
larger number of cakes of a particular description are invariably preferred 
to those who offer a less number of cakes of the same description, and 
where the number of such cakes is equal, those that are offered to nearer 
ancestors are always preferred to those offered to more distant ones."** 1 ) 
This is another way of securing propinquity. Unde- the rule, the brother 
comes before the uncle, because the former offers three oblations to the 
paternal ancestors of the Propositus, while the latter offers only two. The 
pindas offered by the brothers are greater in number, and since the 
brother offers oblations to the father of the deceased while the uncle offers 
to his grandfather, he is preferable also under rule 3. The brother’s son 
and the paternal uncle’s son each offers to the father and grandfather of 
the deceased, besides offering an oblation to his own father; while the 
other offers to the grandfather and great-grandfather of the deceased, in 
addition to offering to his own father. Hence, though the number of 
pindas is the same in the two cases, still since the pindas offered by the 
brother’s son are to the nearer ancestors of the deceased, the brother’s 
son is preferable to the uncle’s son. 

2853. The exception to rule 1, in favour of a son's and a grandson’s 

. daughter and brother’s and nephew’s daughter’s sons 

Exception to Rule D f Propositus who claim succession in the 

1 '■ order of proximity before the maternal grandfather, 

is justified on the ground of their special merit. Jagannath argues: “It 
must not be objected that, were it so, the son of a granddaughter would 
have a prior title, even though the father be living, inasmuch as he gives 
a funeral cake to the deceased himself. The oblations presented *o the 
maternal grandfather and the rest are secondary, because they must follow 
funeral cakes offered to paternal ancestors; the son of a granddaughter 
can have no claim, so long as the giver or sharer of a principal oblation 
exists. Nor should it be objected as a consequence that the son of the 
late proprietor’s daughter or of his father's daughter, and so forth, could 
have no title, if any kinsmen within the degree of Sapinda were living. 
The Mahabharat slip wing that a daughter’s son procures advantage even 
by his birth alone, it appears that he does confer important benefit. Sri 
Krishna Tarkalankar concedes this opinion."* 32 * 

2854. The son, the son’s son and the son’s son’s son take as one 

, . . heir by representation, as under the Mitakshara, in 

( ) on. 23 accordance with the following text:— 

Dayabhag. —"The rule of distribution among sons extends equally to them and 
to grandson in the male line. There is not here an order of succession following 
the order of proximity according to birth. For those three persons, the son, grand¬ 
son and great-grandson, do not differ, in regard to the presenting or two oblation® 
at solemn obsequies, one which it was incumbent on the ancestor to present, and 
the other which is to be tasted by his manes.”( a 4 ) 


(20) Prannath v. Surrut, 8 C. 460. 

( 21 ) Guru Gobind v. A Hand Lai, 13 W. 
R. 49 ( 59 ) F. B. 


(22) 3 Dig., 530. 

(23) Dayabhag, X-I-31. 

(24) lb., III-1-18; lb. XI-l-32. 
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In the Mitakshara country, the illegitimate son of a Shudra can 
inherit. But not so in Bengal, where an illegitimate son of no caste can 
inherit. The Dayabhag repeats the same texts in favour of the right of 
a Danputm to inherit/ 2 *) but the Courts have construed a Dasiputra to 
mean the son by a female slave, which has become impossible since the 
abolition of the institution of slavery. The Dayabhag texts were 
examined by R. C. Mitter, J./'> in a case, in which it was held that it 
could not be broadly laid down that the illegitimate sons of a Shudra have 
a general right of inheritance to their father. All that could be said was 
that they may inherit in certain cases, though they have a right to main¬ 
tenance in all cases/ 2 4 5 6 * ) In later cases, it was pointed out that the texts 
only warranted the claim of an illegitimate son b^gotron by a Shudra on 
a female slave, and that with the abolition of slavery, the text had become 
obsolete/*) The difference between the Mitakshara and the Dayabhag 
schools is thus not due to different texts but to the difference in construc¬ 
tion, the Calcutta Court construing the term “ Dasi ” literally as meaning 
a “slave,” while the other Courts construe it libeially as meaning a 
“ mistress.” But since the text is the same, the difference in construction 
does not appear to be justified, and it is submitted that the narrow view 
taken by the Calcutta Court requires rc-consideration. 

(2) Sm’t San. ( 4 ) See § 2854 above. 

(3) San'* Son’s See § 2854 above. 

So.i.(s) 

2855. The widow, unless she is childless/?) 

(4) Widow.W obtains the estate as heir, and not in lieu of 

maintenance:— 

Dayabhag.— “ By this text relating to the order of succession, the right of the 
widow to succeed in the first instance is declared. It must not be alleged that the 
mention of the widow is intended merely for the assertion of her right to wealth 
sufficient for the subsistcncy. For, it would be irrational to assume different 
meanings of the same term used only once, by interpreting the word ‘wealth’ as 
signifying the whole estate in respect of brothers and the rest, and not the whole 
estate in respect of the wife. Therefore, the widow’s right must be affirmed to 
extend to the whole estate.” 

The widow takes as the heiress of her husband, being entitled to 
all his interest, whether joint or separate, and as regards all property, 
whether moveable or immoveable/ 8 ) It is also well settled in Bengal that 
a widow, obtaining by inheritance her husband’s share in joint property, 


(25) Ch. IX-29, 30; Colebrooke’s trans¬ 
lation corrected, per R. C. Milter. J., in 
Narain v. Rakhal, 1 C, t, followed in Kir- 
pal v. Sukurmoni. 19 C. 94; Ramsaran v. 
Tckrkand, 28 C. 194, (202). 

(1) Narain v. Rahkal, 1 C. 1 (7). 

(2) lb 


(3) Kir pal v. Sukurmoni, 19 C. 91; 
Ram Saran v. Tekchand, 28 C. 194 (203). 

(4) Dayabhag, III-i, 18; XT-1-34. 

(5) lb ; Gooroogobindo v. Hureemadub, 
2 Hay. 401. 

(6) Dayabhag, XI-1-6, 43; Cassinaut v, 

Uurnsoondry, 2 Morley’s Dig., 198; 


Mohun Lai v. Sironinunce, 2 B. S. R. 40; 
6 I. D. (O. S.) 389; Chundcr Kant v. 
llunqshce, fj \V. R. 61; Dcepo v. Gobinda, 
16 \V. R. 42; Durga Nath v. Chintamani, 
31 C. 214. 

(7) Bimola v. Dangoo, 30 I. C. (C.) 
567, modifying, on review, contra in 19 
W. R. 1P9. 

(8) Dayabhag, XI-i; Cassinaut v. 
Ilurrosoondry, 2 Mor. Dig., 19S; Thakoor 
Deyhee v. Baluk Ram, 11 M. I. A. 13; 
Bhugwandeen v. Myna Bate, 11 M. I. A. 
487: Durga Nath v. Chintamoni, 31 C. 214 
(218). 
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is enlitled to separate possession by partition with her rn-parceners, unless 
there be a bar on equitable grounds/*' 

2856. The question whether the widow could be excluded from in¬ 
heritance by custom, was raised and decided against the widow in an old 
case decided in 1847, in which the widow's suit for possession was resisted 
on the ground of a peculiar family custom excluding childless widows 
from succession to the properties of her husband and father or grand¬ 
father, as the case may be, and entitling her onh to maintenance/ 10 ' 

Tt is clear that the widow in Bengal, .is well as elsewhere, takes only a 
limited interest and that her interest is divested by the subsequent birth(“) 
or adoption of sons (Section 44) 

Where there are several widows, the? succeed jointly with the right of 
partition and survivorship inter se, and in this respect their position is 
similar to the Mitakshara co-widows inheriting to their husband. 

2837. “ Daughters confer no benefit, but they succeed because their 

D Ht s,ms This is in accordance with the follow- 

( ) aug er. j n g text:— 

Dayabhag.—“ 2 Ii is the daughter’s son, who is the giver of a funeral obla¬ 
tion, not his son nor the daughter’s daughter; for the funeral oblation ceases 
with hint. 

“3. Therefore, the dootiine should be respected which Dikshit maintains: 
namely, that a daughter vho is mother of male issue, or who is likely to become 
so, is competent to inherit; nor one, who is a widow, or is barren, or fails in bring¬ 
ing male issue as bearing none but daughters, or from other cause." 

2838. By the law of Bengal, the unmarried daughter is first entitled 
to inherit, if there be no maiden daughter, then the daughter who has and 
the daughter who is likely to have male issue are together entitled to the 
succession. Daughters who are barren, or widows without male issue or 
mothers of daughters only, can. under no circumstances, inherit/ 1 - 5 ' 

Of daughters, then, only the following succeed:- - 

(1) Unmarried daughter/' 4 ' 

(2) Daughter with son or who is likely to have male issue/ 1 -" 

Daughters who are— 

(1) Barren, or 

(2) Widows, or 

(3) Without male issue, as mothers only of daughters, 


(9) Soudamuuey v. Jogesh C/iunder, s 
C. 262; Janoki v. Mothum, 9 C. 580; 
Durga Nath v. Chintamoni, 31 C. 214 
(218). 

(10) Soudamuuey v. Jogesh Chunder, 2 
C. 262; Janoki v. Alothura, 9 C. 580; 
Durga Nath v. Chintamoni, 31 C. 214 
(218). 

(11) Rustic Lai v. Purushmonee, 3 B- 


S. D. A. 20s, 9 I. L>- (O. S.) 430. 

(.12) Bamundoss v. Tarince, 7 M. I. A. 
1O9 (183). 

(13) Per R. C. Mittcr, J, in Guuyu 
Shumbhonath, 22 W. K. J93 (394). 

(14) Benode Kumari v. Purodhon, i 
W R. 176 (177). 

(15) Radha Kishen v. Ram Alundul, ft 
VV R. 147. 


H. C.— 89 
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are altogether excluded from inheritance.* 16 ) A childless widow is ex¬ 
cluded/ 1 ^ even though she may re-marry. 

2839. Under the Widows’ Re-marriage Act, it is competent to a 
widowed daughter to re-marry and beget sons after the death of her father/" 8 ) 
but if she re-married and begot a son before her father’s death, then the 
estate would vest in her and would not be devested by the subsequent death 
of her son/ 1 *') So, it has been held that the daughter would inherit the 
estate if she was a childless widow when the succession opened, provided 
she was of marriageable age, in which case she must be deemed to be likely 
to become the mother of male issue, because she could re-marry under the 
Act. Rut the Dayabhag did not contemplate re-marriage of widows such as 
has been legalized by the Act. and an ancient text cannot be construed in 
the light of subsequent legislation. 

2830. Eveiy married daughter is presumed to be likely to beget male 
children. If. th:refore, she was married and was not past the child-bearing 
age, she would inherit to her father. It is then immaterial that she be¬ 
comes a widow or turns out barren afterwards, since an estate once vested 
cannot be devested by subsequent disability/ 20 ) 

Daughters, like co-widows, take a joint estate, with the right of parti¬ 
tion and survivorship. When once an estate vests in two daughters, their 
right of survivorship, which is a vested right, cannot be devested by 
one of the daughters becoming widowed or childless/ 21 ) 

2831. It has already been seen* 22 ) that unchastity in a female heir 

Ui-'iMtii m D! • disqualifies her firm inheritance. This disqualifica- 

q i.i cation! * **" tion extends to all female heirs, and their re-marriage 

is, for this purpose, regarded as an act of unchastity, 
unless custom comes to their rescue and permits it without forfeiture; of 
course, the female would be disqualified from inheritance, if she was in 
the keeping of a man when the succession opened/ 2 *) even though she 
might have afterwards married him/ 2 *) 

2862. The daughter’s son gives a funeral oblation to his maternal 
(8) Daughter'* Sin. grandfather and is therefore his heir.* 2 *) 

Where a testator left only two issues, one a grandson through 
a predeceased daughter and another a daughter, a childless widow, 
the former was held entitled to perform the religious ceremonies in 


(16) Makuiidlal v. Manmohini. ig C. 
W. N.172, 2 6 I. C. 903; Itcha v. Nilmani, 
IS I. C. (C.) tOg. 

(17 Raj Chunder v. Dhunmunee. 3 B. 
L. R 482, 6 1. D. (O. S.) 1033; Tara- 
won e v. Lttkheemonec, Marsh 29; 
Bimda v. Dangoo, 30 I. C. (C.) 467, 
contra 19 W. R. 189 overruled. 

( .8) Hindu Widows’ Re-marriage Act 
if <?f 1856), S. 4; Makunda v. Mon 
Mohvnt, ip C. W. N. 472. 

. **9) Hindu Widows’ Remarriage Act 
(W of 1836), S. 8; Binola v. Dangoo, 
19 W. R. 139. 

(20) Amriilal v. Rajonikant, 23 W. 


R. 214 (217) P. C. 

(21) Strimuttu v. Dorasinga, 6 M. H. 
C. R. 310; Boidyanath v. Durga Churn, 
cited in Amrit Loll v. Rajoneekant, 23 
W. R. 214 (218) P. C. 

(22) S. 288, ante, and Comm. 

(23) Mit., II-I-§§ 37-39; Dayabhag, 

XI-I-§§ 47, 48; Mayukh, IV-8-§§ 2, 6, 8, 
9; Smriti Chandrika, XI-I-§§ 12-21; 

Vivad Chintamani, 289-291; Kery Koli - 
tani v. Monecram. 13 B. L. R. I, affirmed 
O. A. 5 C. 776 P. C. 

(24) Aiti v. Aidew. 24 C. W. N. 173. 
(35) Dayabhag. Xl-II, 2-17-29; Gunga 

rershad v. Shambhoonath, 22 W. R. 393. 



3. 312.] 


the dayabhag succession 


1411 


preference to the daughter, for the testator’s spiritual benefit, on 
the failure of the executor of the Will to perform the same, and to 
receive the income of the trust funds though he could not appropriate 
the corpus. > The daughter s son s son is not an heir under the Dayabhag 
law. though he is a Handlm under the Mitakshara. On the principle 
that those who offer pnclas directly to the deceased are preferred to those 
who make offerings m which the deceased merely o ir ticipales the next 
persons to come in the list should he *he ron’s daughters son and the grand¬ 
son’s daughter’s son and they have been assigned place by Messrs 
Harvadhikari and Chose/*) while Mr. Sarc.tr places them after the 
mother’s sister’s son/ 31 though the mdicial decisions relegate them to a 
place below the paternal great-grandfalher’s daughter’s son <■»> 


2833. This exhausts the heritable descendants ot the deceased. After 
them corre the ascendant Sap ndas, agnates having precedence over the 
cognates in the following order:— 


/-\ F m p ier 2831. The father’s right is equally supported bv 

' an express text:— 

Dayabhag.— " If there ho no daughter’s «r,n, the succession devolves on the 
father and not on the mother (betore the father) nor at once on both parents. 
For. that is contrary to Vishnu’s text: ' If there be none, it belongs to the father: 
if he be dead, it appertains to the mother’(s) 

“ 3 . This is a result, too. of icisoning. The father’s right of succession should 
be after the daughter's «on and before the mother; for, the father offering two 
oblations of lood to other manes in which the deceased participates, is inferior 
to the daughter’s son who presents one oblation to the deceased and two to ether 
manes in which the deceased participates.’’^) 

The Mitakshara places the mother before the father, and hence a long 
apologia in the Dayabhag for reversing the order of succession. 


/•\ tv if .v 2863. The mother’s claim is supported by the 

(8) TK. Mother. fo l] owing 

Dayabhag. —“If the father be not living, the succession devolves on the mother; 
for. immediately after propounding the father’s right to the estate, Vishnu’s text 
declares: ‘If he be dead, it appertains to the mother.’ 

“ 2 . This, too, is reasonable; for, her claim properly precedes that of the 
Irothers and the rest; since it is necessary to make a grateful return to her, for 
benefits which she has personally conferred hv rearing the child in her womb and 
nurturing him during his infancy, and also because she confers benefits on him 
by the birth of other sons who may offer funeral oblations in which he wi’l 
participate.^) 

Ib. (XI-VT- 3 ).—“ Nor can it be pretended that the stepmother, grandmother 
and great-grandmother take their places at the funeral repast, in consequence of 
(ancestors being deified with) their wives; for the terms ‘mother' (and grand- 
mother and great-grandinother, etc) (in such texts as the following) bear their 


(i) Sib Chundrr v. Treeporah, Fulton 
p 8 , i I. D. (O. S.) 703. 

(a) Sarv. Inh., 821; Ghose H. L, (3rd 
Ed.), i 3 s, 13& 

(3) Sar. H. L., (4th Ed ). 319. 320. 

(4) Cobind Prashad v. Mahesh Chun- 
deri, 23 W. R. 117; Pran Noth v. 


Surrut, 8 C. 460 (463, 464); Nuri Das 
v. Bamachurn, 15 C. ( 79 1): Braja 

Lai v. Jiban Krishna 26 C. 285 (291). 

(5) Dayabhag, XT-lTI-i, 3. 

(6) Dayabhag, XT-TV-3-6. 

(7) Dayabhag, XI-TV-i. 2 (§8 3-7 
combat the contrary view that she should 
have precedence over the father). 
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oiiginal sense of his own natural mother, ‘father’s natural mother’ and 'grand¬ 
father’s natural mother/ and it is by these terms that they arc described as taking 
their places at the final repast. Thus it is said: ‘A mother takes with her hus¬ 
band the funeral repast consisting of oblations to the manes; and the paternal 
grandmother with her husband, and the paternal great-grandmother with hers. 
But the introduction of stepmothers and the rest to a place at the periodical 
obsequies is expressly forbiddcn.”( 8 > 

It is thus clear that a stepmother has no right of succession to her 
stepson, and it has been so held. (9> 

# v „ , 2866. The brother is expressly placed after the 

<»> B "" h " r ' mother:- 

Dayabhag. —“ 1. If the mother be dead, the property devolves on the brother, 
for Vishnu, having declared that * If the father be dead, it appertains to th< 
mother/ proceeds to say, ‘ On failure of her, it goes to the brothers/ 

“3. That, too, is reasonable; for, the brother confers benefits on the deceased 
owner by offering three funetal oblations to his father and his other ancestors in 
which the deceased participates and he occupies his place as presenting three 
oblations to the maternal grandfather and the rest, which the deceased was hound 
to offer; and he is, therefore, supciior to the brother’s son, who has not the satin- 
qualifications. But deriving his origin from the mother, the brother, though he 
does possess these qualifications, is inferior to the mother; and his succession, 
therefore, very properly takes effect after hcr.('°) 

“9. Here, again, a biothcr of the whole blood has the first title under the fol 
lowing text (§ 10), and even under the general rule for the brother’s succession 
The meaning is that the whole brother shall inherit in the first place: but if there 
be one, then the half brothers; for he also is signified by the word brother, beine 
issue of the same father 

“ 10. The passage alluded to (§ 9) is as follows: A re-united brother shall 
keep the share of his re-united (co-heir) who is deceased or shall deliver it to 
(a son subsequently) boin. 

" IS. Therefore, the half brother, who is again associated in co-parcenary, shall 
not take the succession exclusively; but the whole brother (shares it), though not 
associated. Such is the meaning; and consequently, the whole brother, who is not 
re-united in parcenary, and the half brother who is associated, should divide th< 
succession/’O*) 

2867. Thus, both by the text and on general principle, a brother of 
the whole blood is preferred to a brother of half blood, because the 
former offers oblations both to the paternal and maternal ancestors of 
the deceased, whereas the latter offers them only to the paternal ancestors, 
his maternal ancestors being different.The preference of one over 
the other is, however, only limited to undivided property.*'- 1 ) 

A separated full brother is equal to a joint half brother, and thn 
inherit in equal shares.*^) 


(8) Dayabhag, XI-VI-3. 

(9) Lakhi Priya v. Bhairabchandra, 5 
B. S. R. 369, 7 I. D. (O. S.) 612; Bhy- 
robee v. Nub Kissen, 6 B. S. R. 61, 7 I. 
D. (O. S.) 712; Alhadmoni v. Gokool - 
moni, (1852) 8 S. D. A. B. 563, 12 I, D. 
(O. S.) 438. 

(10) Dayabhag, XI-V-i, 3. 

(n) Dayabhag, XT-V-i. 3, io, 15. 

(12) Neelkisto v. Beer Chunder, 12 M. 
I- A. 523 (539-541); Sheo Sundary v. 


Pirthee Singh, L. R. 4 I. A. 147 (152), 
approving Rajkishore v. Gobind, 1 C. 27 
F. B. 

(13) Ishen Chunder v. Bhyrub Chan¬ 
der, 5 W. R. 21 ; Rajkishore v. Gobind. 
l C. 27 F. B., approved in Sheo Soon- 
dary v. Pirthee Singh, L. R. 4 I. A. 147 

(14) Raj Kishore v. Gobind, 1 C. 27 
F. B. ; Sheo Soondary v. Pirthee Singh, 
L. R. 4 I. A. 147 (153). 
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2868 . It has been said before that the daughter is an heir, not be- 
SUter. cause she . confers any spiritual benefit, but because 

her son is an hei. 11 But the same argument 
cues not bring in the sister whose son is an heir, though she herself is 
never the heir of her brother,*'*' though in a case decided in 1830 it was 
held that a sister, enaenie of a son. may take the heritage in trust for 
her son, to the exclusion of her patern; 1 uncle’s son ('7) l n so holding, 
it was said: “The sister is the source of produ- t ; <>n of daughter’s sons 
to the father and the medium of their relation If. at the death of her 
brother Gorachand, no son of t handra Mala existed, ilill (since the right 
of the father's daughters son could < •>! otherwise be established) she was 
entitled to enter on the succession and hold until prodiu lion of her male 
issue. I his. too, was analogous to the succession of the daughter to the 
estate of the father, who died leaving no male issue or widow. The 
sisters son, and not the sister, a as entitled to the pioperty; for he ottered 
(dilations (incompetent to the sister) at periodical obsequies.”*'* 3 Similar 
view was taken in another case decided in 1830 , in which the sister was 
held entitled to hold possession as long as there was hope of her bearing 
a son/' 9 ' But this view win not acceded to in later cases/ 20 ' in which 
how r ever. it was held that if the sister’s son was wnceived at the time 
the succession ojiened. he will succeed, but his mother had no right. 


(10) Brother’s Son. 


2869 . The right of the bi other’s son is pro¬ 
vid'd by the following texts: - 


Dayabhag. —“ i On failure of brothers, the brother’s son is heir; for thi text of 
Vishnu having dtcl.ircd, ‘It goes to *hc brothers,’ proceeds, ‘After them it des¬ 
cends to the brother’s sons’ 


“2 Amoimst these, the succession devolves first on the son of a uterine or 
whole brother; hilt if there be none, it passes to the son of the half brother."* 3 '' 


Jagannath. —“The son of a uteuiic brother has the first claim because he con¬ 
fers benefit on the mother of the late proprietor; for it appears from a text cited 
by Jiimit Yahan, Kaghunandat, and the rest that the father’s natuial mother also 
shares with her husband the funeral cake offered by a son’s son; but those benefits 
cannot be conferred by the son of half brothers; however, on failure of other 
nephews, the son of a half brother may inh(.rit.”(--' 


2870 . As in the case of the brother, so in the case of the brother’s 
son, a joint nephew is preferred to one separate/ 23 ' and on the same prin¬ 
ciple, sons of brothers of the whole blood succeed before sons of brothers 
of the half blood/ 2 *' and of two nephews of the whole blood, a re-united 
nephew succeeds before the one separated, and of the two nephews, one 
of the whole blond and the other of half hiood. the latter, though united, 


(15) Per R. C. Milter, J., in Ganga 
Pershad v. Shumbhoonalh. 22 \\ R 393 

(16) Kir pa Mayec v. Pamodur, 7 8 
S. R. 226; Raw Payal \. May nee. 1 \\ 
R. 227 ; Kalee Pershad \. Rhoirabee, 2 
W. R. 180; Anutid Chinnier v. Teetoo- 
ram, 5 \V. R. 213; Rukkui v Kadarnalh. 
5 B. L. R. (App.) 87 

(17) Koruna \ Jai Chandra. 5 B. S 
N. 50. 

(18) Karima >ai Chandra. 5 B S 
(54, s °* 7 1 ' n (a 371 (375 ‘ 


(19) Sumbochunder v. Raw Durga, 6 
B. S. R. 291, 7 1. n. (O. S.) 885. 

(20) Kesub Chunder v. Bishnu, (i860) 
2 B. S. L). A. 340 To the same effect, 
Kalee Pershad v. Bhoirabee, 2 \Y R 180 

(21) Dayabhag, XI-YI-i. 2 

(22) 3 Dig., 519- 

(23) Jandub v. Benodebehary . 1 Hyde. 
214; Akshoy v. Haridas. 35 £. 721 (724). 

(24) Dayabhag, XI-VI-2; hylash Chun¬ 
der v. Gooroo Chum, 3 W. R. 43. affirm¬ 
ed on review Gooroo Chum v Kylash, 6 

W. R. 91 
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succeeds equally with the former.***) In other words, mutatis mutandis, the 
rules applicable to the brothers are equally applicable to the nephews, and 
it is so laid down in the Dayakram Sangrah:— 

Dayakram Sangrah. —“3. Among brother’s sons associated and unassociated, all 
of the whole blood, the succession devolves on the associated brother’s son. 

"4. In like manner, in the case of associated and unassociatcd brother’s sons, 
all of the half blood, the succession devolves on the associated brother’s son of 
the half blood. 

“5. But if the son of the whole brother were unassociatcd, and the son of the 
half brother associated, then they both inherit together.’’* 1 ) 

287 1. The brother’s grandson is preferred to 

(11) Brother'. the paternal uncle, as explained in the following 

Son* Sjn. text:— 

Dayabhag. —“Accordingly (since superior benefits arc conferred by such a 
successor; the brother’s grandson excludes the paternal uncle; for he is a giver of 
oblations to the deceased owner's father, who is the person principally considered. 

“ 7 . But the brother's great-grandson, though a lineal descendant of the owner’s 
father, is excluded by the paternal uncle; for he is not a giver of oblations, since 
he is distant in the fifth degree.”* 2 ) 

Ill a competition between grand nephews of the whole and half blood, 
and those re-united and separate, the principle of preference is the same 
as is applicable to the brothers and nephews. 

Though a grand nephew is an heir, a grand niece (brother’s son’s 
daughter) is not an heir.**) 

A brother’s son’s son’s son, being in the fifth degree, is a Sakulya and 
not a Sapinda. As such, he cannot inherit, in preference to a brother’s 
daughter’s son, who is a Sapinda.*«> 

2872 . The father’s daughter’s son is expressly 

(12) Sister’s San. named in Dayabhag as an heir, in the following 

text:— 

Dayabhag. —“ 8 . But on failure of heirs of the father down to the great- 
grandson, it must 1 c understood that tic succession devolves on the father’s 
daughter’s son (in preference to the uncle), in like manner as it descends to the 
owner’s daughter's son (on failure of the male issue), in preference to the 
brother.”(s) 

The position of the sister’s son in the line of heirs is both textually re¬ 
cognized and judicially acknowledged.* 6 ) As in the case of sons of brothers, 
no distinction is made in the case of sons of sisters of the whole blood and 


(25) Dayakram Sangrah, I-VIII-3-5, 
(Sellur), pp. 114, ns 

(1) lb. 

(2) Dayabhag, XI-VI-6, 7. 

(3) Radha v. Doorga, 5 W. K. 131. 

(4) Digttmber v. Moiitul, 9 C. 563 
(567). followed Guru Gobind v. A mind 
Lai. 13 W. R. 49 F. B.; contra in Kashce 
v. Raj Gobind, 24 W. R. 229 in which a 
Sakulya was held preferable to a cognate 
Sapinda, dissented from as inconsistent 
with the Full Bend) Case in 13 W. R. 


49 - 

(5) Dayabhag, XI-VI-8. 

(6) Rate bunder v. Goculchund, 1 B. S 
R. S*>, 6 I. D. (O. S.) f2\ Katuna v. 
Jaichaudra. 5 B. S. It. 50, 7 I. D. (O. S.) 
371; Lakhi Piiya v. Bhairab Chandra, 5 
B. S. R. 369, 7 I. D. (O.S.) 612; Surnbu- 
chnnder v. Gungachurn, 6 B. S. R. 291; 
7 I. D. (O. S.) 885; Guru Gobind v. 
A nand Lai, 13 W.R. 49 F.B. ; Seeta Ram 
v. Fukeerchand, 15 W. R. 433; Ganesh v. 
Nilkomul, 22 W. R. 264. 
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those of the half blood, both being equally entitled to succeed as provided 
in the following text:— 

Dayakram Sangrah.— “ According to Acharya Chudamant, the son of the pro¬ 
prietors own sister, and the son of his half sister have an equal right of inheritance." 

Neither a sister’s daughter nor a sister’s daughters son is an heir/D 

2873. The brother’s daughter’s son and the brother’s son’s daughter’s 
son* 8 ) are said to be next to inherit; but judicial authority places them lower 
clown after No. 26 , post.M 

( 13 ) Father’s father; 

( 14 ) Father's mother; 

( 15 ) bather’s father’s son; 

( 16 ) Father’s father’s son’s son/ 1 ®) 

( 17 ) Father’s father’s son’s son’s son. 

2874. The grandfather’s great-grandson is mentioned in the 
Dayabhag as an heir, but the brother’s daughter’s son is not so mentioned; 
and, therefore, the latter would be postponed to the former/ 11 ) 

( 18 ) Father’s sister’s son. 

lie is also mentioned in the Dayabhag/ 12 ) 

( 19 ) Father’s father’s father j'oj) 

( 20 ) Father’s father’s mother; 

( 21 ) Father’s father’s father's son; 

( 22 ) His son;<‘ 4 > 

( 23 ) His son’s son/ 1 *) 

( 24 ) Paternal great-grandfather’s daughter’s son/ 1 ®) 

2373 . There is some conflict of views as to the order of the next 
following/ 17 ) 


(7) Kalee Pershad v. Bhoirabce, 2 \V. 
R. 180, Krishna v. Secretary of State, 
35 C. C31. 

(8) Sarv. Inh., 822; Bliattacharya, II. 
L., (2nd Ed.), 504. 

(9) Fran noth v. Surrut Chunder, 3 C. 
460. 3 Dig. 530. 

(10) Dayabhag, Xl-VI-g; Jugut Naraiit 
v. Collector, 4 C. 433*11; Oodoychurn, 4 
C. 411 (413); Copal v. liaridas, u C. 
343 - 

(11) Jugut Narain v. Collector, 4 C. 
413-n. 

(12) Dayabhag, XI-VI-9. 

(13) Sarv. Inh., R82, places before this 
the father’s father’s son’s daughter’s 
son, and the father’s father’s son’s son’s 


daughter’s son. 

(14) Copal Chunder v. I lari Das , n C. 
343 - 

(15) Mahoda v. Kulcani, 1 B S. R. R2. 

(16) Dayabhag, XI-VI-9; Sarv. Inh., 
823. places here the great-grand father’s 
son’s daughter’s son (No. 31) and the 
great great-grandfather’s grandson’s 
daughter’s son (No. 32). 

(17) Sarv. Inh, places them earlier 
(Inh, "21); Sarkar places them rfter the 
maternal relations provisionally (H. L., 
3rd Ed, 307, 308), while Mr. Ghose places 
them as in the text (H.L., 3rd Ed., 137. 
138); Gobind Pershad v. Moheth Chunder, 
23 W. R. 117; Digumber v. Motilal. 9 C. 
563; Hurt Das v. Banta Churn, is C. 78a 
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( 25 ) Son’s daughter’s son; 

( 26 ) Son’s son’s daughter’s son; 

( 27 ) Brother’s daughter’s son; 

( 28 ) Brother’s son’s daughter’s son. 

2876 . As to these, Jagannath says: “ It should ' e remarked that the 
son of a son’s and of a grandson’s daughter, and the son of a brother’s 
and of a neplu-w’s daughter, and so forth, claim succession, in the order 
of proximity, before the maternal grandfather; for they also confer benefits 
bv the oblation of funeral cakes."* 18 * 

( 29 ) Paternal uncle’s daughter’s son; 1 ' 9 * 

( 30 ) Do. son’s daughter’s son; 

( 31 ) Paternal granduncle's daughter’s son ;* 2 °> 

( 32 ) Do. son’s daughter’s son. 

2877 . It has been held that the great-grandfather's son’s daughter's 
son is entitled to succeed in preference to the maternal uncle.* 21 * They 
present an oblation to the deceased’s paternal great-grandfather, in which 
the deceased participates.* 22 * 

( 33 ) The maternal grandfather. 

Both the Dajabhag*-’’' and the Dn\akram Sangrah place the maternal 
grandfather here.* 2 ** 

( 34 ) (beat-grandfather’s son’s daughter’s son;* 2 ** 

( 35 ) Mother’s brother; 

( 36 ) Mother's brother’s son.* 1 * 

( 37 ) Mother’s brother’s son’s son.* 2 * 

2878 . The last three arc the agnate descendants of the maternal grand¬ 
father, and, as such, relations in whose oblations the deceased participates 
They are, therefore, preferred to the Sakulyas.* 3 * 


(18) 3 Dig. 530. 

(19) Gobindn v. Woomesh, (1H64) \V. 
K. 176; Guru Gobind \. A Hand Lai, 13 
W. R. 49 F. B.: Gopal v I lari Pas. 11 
C 343; Kedar v. Amrita Lai, 17 (' \\ 
N. 492 He is preferred to a great-great - 
grandfather’s great-grandson; Kadar 
Nath v. Amrita Lai, 17 ('. \\. N. 492, 
17 I. (’. 283. 

(20) Dayakrain Sangrah, T-X-13 (Sel- 
htr, T17). 

(21) Kailash Chandra \. Koruna. tH 
W. N. 477. followed in Kedar Nath \ 
llari Pas, 43 C. 1 (il). 

(22) Dayakram Sangrah, l-X-13 (Set 
lur, 117). 

(23) Dayahliag, Xl-VI-20. 

(24) Dayakram Sangrah, l-X-14 (Set- 


lur, 117). 

(25) Great-grandfather’s son's 

ter’s son is preferred to the .. 

uncle; Kedar Nath v. I lari Das, 43 (.' 
i, though the latter is specially mentioned 
in the Dayabhag as heir and the former 
is not, and his precise position is not laid 
down in the cases; Kailash Chandra \ 
Karuna Kantha, t8 C \V. N. 477, iq I 
C 677. 

(1) Jlraja Lai v. Jiban Krishna, 26 < 

2«S. 

(2) Dayakram Sangrah, l-X-15 (Se\- 
lur, 117); Padnmkumari v. Court of 
Wards, F C. 302 (310) P. C. 

(3) Roopchurn v. Anmdlal, 2 B. S. K 
45 , 6 I. D. (O. S.) 392; Kasce v. Goluck 
Chunder, (1848) B. S. D A. 28. 
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( 38 ) Mother’s sister’s son. 

2879 . As the mother of the deceased n.-l the mother of the heir were 
daughters of the same father, and as the deceased left no nearer kinsmen 
vested with the right of offering the funeral oblations offered by the heir to 
his maternal grandfather, and as the deceased had no .Sapindas within 
three degrees, the mother’s sister’s son ha: the pieierence over lineal des¬ 
cendants from a common ancestoi beyond the third d giee.<-»> 

( 39 ) The maternal great-gi and lather; 

( 40 ) His son; 

( 41 ) His son's son; 

( 42 ) 1 iis son’s son’s son; 

( 43 ) II is daughter’s son 

2889 . Nos 38 to 42 are supported b\ then enumeration in the same 
order in the I Jay ak rum Sangrah 

( 44 ) The maternal great gieat-graudfather; 

( 45 ) His son; 

( 46 ) His son’s son; 

( 47 ) His son’s son’s son; 

( 48 ) His daughter’s son 

2881 . This is in accordance with the express text of Dayakram 
Sangrah,which closed the list of Sapindas with the last. Consequently, 
the daughter’s son's son is excluded and is not an heir at all.* 7 ' l’ut the 
following are also Sapindas, though not so included in that work:— 

( 49 ) The maternal grandfather’s son’s daughter. 

( 50 ) Maternal grandfather’s grandson’s daughter's son; 

( 51 ) The maternal great-grandfather’s son’s (laughter’s son; 

( 52 ) The maternal great-grandfather’s giandson's daughters 

son; 

( 53 ) The maternal gieat great-grandfather’s son’s daughter’s 

( 54 ) The maternal great great-grandfather's grandson’s daugh¬ 

ter’s son. 


(4) Deyuath v. Muthnor .With. (. It. S 
R. .to, 7 I. D. (O. S ) fiS8 According t<> 
Sarv. Inh., p. K24, N<>s 48 and 40 should 
next follow; hut, for the reason giioi in 
this case, they should he postponed till 
after No. 47. ’ 

(5) Dayakram Sangrah, 1-X 17, 18 

(.Scthir, 117); Hruia Kishoic v Radlm 


(iohuid. 1 i \\ R .W; Sai\. Inh, Kj.h 
places here Nos 50 and 51 

((it Dayakram Sangiah, I-X-iq, jo 
(S etlur 117); Sar\. Inil. S2.p places 
here Nos 52 u»<l 5 J 

(7) AV/’ii/ Das v. Rrubhas ( handnt. .(-> 
C. I. f J2I, po I C 490. 
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2883 . Sakulyas.—In default of all Sapindas, whether Gotraj or Ban- 
dhus the inheritance goes to the Sakulyas, in accordance with the following 
texts:— 

Dayabhag.—“ 14. Accordingly, since the succession devolves on heirs down to 
the maternal uncle and the rest, in the order of oblations in which the deceased 
may participate, or which he was bound to offer, Manu, considering that purport as 
sufficiently indicated by the two passages above cited, 1 To the nearest Sapinda the 
inheritance next belongs,’ proceeds thus: ‘Then, on failure of such kindred, the 
dis.ant kinsmen shall lie the heir,’ or the spiritual preceptor or the pupil. 

“ 1 j. The distant kinsman ( Saktilya ) is the descendant of the paternal graiul- 
fa'hcr’s grandfather or other remote ancestor. Such relatives arc denominated 
Samanodaks Their order of succession is in the series, as exhibited On failure 
cf such lie'rs down to the Samanodaks, the succession devolves on the spiritual 
preceptor, the pupil, etc.”( s ) 

Dayakram Sangrah.—“ 22. The Sakulyas, or remote kindred, arc of two 
descriptions, first descending and second ascending. 

“ 23. The first includes the great-grandson’s son, and the rest down to the third 
degree in the des:cnding line. The second includes the great-grandfather's father 
and other ancestors up to the third degree in the ascending line. 

“24 Here the distant kinsmen in the descending line first obtain the inheritance, 
acccrdn g to tliir usjectne order, sirce tLc deceased owner larlakes of the 
temainder of the oblation j which they present. 

“25. In the : r default, the distant kindred, as far as the third degree in the 
ascend.ng l.nc inherits, in due order." (9) 

2333 . Samanodaks. —In default of Sakulyas, the Samanodaks take in 
the same order. 

Z 831 . Other Heirs. —The rest of the heirs here enumerated follow the 
order of the Mitakshara. In one case it was held 
Clausai (4)-(ll). that a priest may be the heir of his deceased 
disciple.< 8 * lo > 

2333 . Hermit’s Heirs. —The heirs of hermits follow the Mitakshara 

text. 


2833 . Inheritance on Re-union.—The rules of succession amongst 
re-united relations have already been stated in Section 189 . There is no 
difference in this respect between the two schools, since even under the 
Dayabhag law “ the reason for inheritance by a re-united co-parcener is 
not spiritual benefit, but a g«a.yi-contractual relation and affection for each 
other."*") Both the Smriti Chandrika* ,2) and the Virmitroday contain an 
exhaustive chapter on ic-unicn/'*) from which the following table of suc¬ 
cession is drawn:— 

( 1 ) Re-united full brother; 

( 2 ) Separated full brother 1 

( 3 ) Re-united half brother / bo,h share 


(8) Dayabhag, XT-VI-14, 15; Dayakram 
Sangrah, I-X-21 (Setlur, 1x7). 

(g) Dayakrama Sangrah, I-X-23-25 
(Setlur, 117, n8). 

(10) Jugdanand v. Kessubnund, (1864) 
W. R. 146. 


(11) Akshoy v. llarx Das, 35 C. 721 

(726). 

(12) Ch. XII (Setlur, 300, 307). 

(13) Virmitroday, Ch. I-V (Setlur. 
427. 438). 
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(4) Re-united father; 

(5) Re-united uncle; 

(6) Separated half brother; 

(7) Separated father. 

(8) Separated mother; 

(9) Widow; 

(10) Sister; 

(11) Nearest Sapindas, ,J > 

(12) Samanodaks and the rest, as in the case of ordinary suc¬ 

cession. 0 ^ 

2887. The heir to the estate of a re-united person must maintain his 
wives and support his daughters till hey arc married as well as perform the 
ceremony of their marriage. 06 * 

2888. No Heir. —Since, anu ng the Samanodaks, those only arc entit¬ 
led to the inheritance who are also Sakulyas or allied to the family of the 
deceased; those allied ex parte tnnlcrna do not inherit. Consequently, a 
person’s cousin four degrees remote, briny his maternal great great-grand¬ 
father’s daughter’s son’s son is no heir at all. 07 * 


( 14 ) Virmitroday, Ch. I-V (Sctlur, 
14 . 435 ). 

(15) lb. (Setlur, 436). 


(16) lb., Ch. IV-13 (Setlur, 4/')., 

(17) Sambhu Chandra v. Km 
Chandra, 54 C. 171. 



CHAPTER XXVI 


Woman’s Estatk. 

2883. Topical Introduction. —It has been stated before that Hindu 
Law regards woman as inherently incompetent to hold properly. And such 
rights as are conceded to her. hear the signs of the struggles which marked 
their course. To begin with, all Hindu females started as slaves in their 
husband's household. They could be bought and sold, and were conceivably 
let out for enjoyment. (,) As such, they had no rights of property. Hut 
m course of time, they had to be conceded such rights by the force of 
usage. This led to the adaptation of old texts to new conditions. The 
commentators dared not declare the disabling texts obsolete: they were 
too sacrosanct to be directly confronted. They have, therefore, resorted to 
the scholastic method of exposition, aided by alleged texts ascribed to 
Brihat Mann and the rest, the authenticity of which is. at least, doubtful. 

2830. In the primitive age, women and children were alike. They 
were classed as chattels and possessed no right of property (§§ 27 , 28 ). In 
course of time the son’s right was recognized, then the right of other male 
kinsmen, for they too contributed to the patriarchal strength. The one 
devouring passion from which the ancient Aryan suffered, was the neces¬ 
sity of a son to continue his lineage. He was the priest of his soul. For 
this purpose various devices were resorted to, and Niyoy was one amongst 
them: the appointment of a daughter ( Putrika ) to procreate a son was 
another 

2891. At this stage of the social evolution, women were still chattels. 
They had still no rights of their own. The recognition of woman’s right 
of inheritance is of comparatively recent origin. The Xigveda denied that 
the widow had any right to inherit to her husband. It gave the widow 
the right to inherit as the daughter to her parents/-* 5 But the daughter was 
made to beget a son by NiyoyS 1 2 3 4 '* The older lawgivers, such as Manu/A 
Gautam/s) Vashisth (( ’ 5 and Haudhayan <7) all give her the option of Niyoy 
but no inheritance, while Apastamb even forbids Niyog though he recognizes 
the daughter’s right of inheritance/ 85 Visvarup, the commentator of 
Yadnavalkya who preceded the author of Mitakshara, denies that the widow, 
unless pregnant, had any right to succeed to her husband, or that the 
daughter, other than the appointed daughter, could succeed to her father. 
The practice of Niyoy limited the widow- to obtain a sen by her husband’s 
vounger brother, and failing him, by the nearest agnate. But in her do- 


(1) Narad, XIT-19. 33 S.B.E 1O9: 
Vishnu, VI-15, 7 S.B.E 43. 

(2) Rigveda, M. II, S. II, § 7, M I A 
S. 128. 

(3) lb., M. Ill, S. 31, §§ 1, 2. 

(4) Manu, TX-127, 130. 131, * 33 . *34. 
136 . 


(5) Gautam, XXVIII-18, 19: 2 S. B. E 
30*. 

(6) Vashisth, XVII-16, 17. 

( 7 ) Baudhayan, P. 2. A. 2. K. 3. S 15 

(8) Apastamb, P. 2, P 6, K 14, S >4; 
2 S.B.E 133 
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m mating desire to beget a son, these restrictions were often disregarded, 
tor the rule was that on the husband dying issueless, ihe wife had merely 
the usufruct of her husband’s propeity till she could beget a son. If she 
did, the son became the heir. If she could not, the estate passed to the 
husband s younger brother, or failing him, his nearest Sapinda who w r as 
her guardian. The self interest of these relations ion dieted with their duty 
to the deceased to provide him with a son, with the result that Niyog be¬ 
came, in course of time, a discredited institution, not because of its 
immorality but because of the jealousies it aroused. 

2892. As the practice of Niyog became obsolete, die hardship of the 
widow s lot became more manifest Narad recognized the right of a 
daughter, though not appointed, to raise the issue to inherit to her father/*) 
“A daughter, like a son,” says Brihaspati, “spiings from each member 
of a man. How then should any other person inherit her father’s pro 
perty while she lives.” (,n > The daughter’s claim appears to have first 
come in for recognition, and she had precedence of the widow, presumably 
because she too, like the son, was born of the loins of her father/ 1 *) But 
the widow could not be long ignored. She was already entitled to the 
usufruct of her husband’s estate By her steadfast perseverance she was 
obtaining a footing in society, and had obtained even the monopoly of 
certain callings, for had not Vishnu ordained that ‘ a debt contracted by 
the wife of a herdsman, distiller of spirits, public dancer, washer or hunter 
shall he discharged by the husband liecause he is supported by his 
wife.” (,J > But still Vishnu would not treat seriously any document 
“executed by a woman, or a child, or a dependent person, 01 one intoxi¬ 
cated or insane, or one in danger or in bodily fear.” (, J> A woman was 

an incompetent witness/ 1 and was, in fact a chattel, and is so treated by 
Narad who says: “What is permitted, whether woman, beasts or the 
earth, that only should be enjoyed. He who enjoys them without leave, 

should be made to pay the profit of such enjoyment.”* 1 *) On the other 

hand, woman and the wife have been assigned an exalted position in the 
estimation of Manu, and Katyayan gave her the right to succeed to her 
husband/ 165 and so did Harit/ 1 ?) And Yadnavalkya assigns her a place 
next only to the son, grandson, great-grandson, the son of the appointed 
daughter, such daughter herself, and the subsidiary sons. And this order 
is repeated in the Mitakshara, in which, however, the author enlarges 
her rights far beyond what even the Privy Council would accept. Ac¬ 
cording to the Mitakshara, all property which the woman inherits, whether 
from a male or from a female, is designated her stridhan and should 
devolve upon her stridhan heirs. But the Privy Council have pointed 
out that property acquired by her from a male, whether by partition or 
by inheritance, cannot be so treated/ 1 *) 


(9) Narad, XIII-50. 

(10) Brihaspati, XXV-56. 

(11) Narad, XIII-50, 33 S.B.E. 201. 

(12) Vishnu. VI- 37 , 7 S.B.E. 45. 

(13) lb., VII-10, 7 S.B.E. 47. 

(14) lb., VI 1 1-2, 7 S.B.E. 48. 

(15) Cited in Mayukh (Mandlik), p 

II 9 (i 6 ) Cited in Mit., Ch. II, 1-57: 


Mayukh (Mandlik). p. 77 

(17) Cited in Mit., Ch. II, 1-59: 
Mayukh (Mandlik), p. 77 

(18) Thakoor v. Bai Balnk Ram 11 M 
I. A. 139 (173): Bhuqioandecn v. Myna 
Baec ib. 487 (509); Sheo Shankarlal v. 
Debi Sahai 25 A. 468 P. C.; Sheo Pertab 
v. Allahabad Bank, ib., 476 P. C., and 
cases cited post. 
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2833. Woman’s property thus became divisible into property over 
which she possesses only a limited power of disposal and that over which 
she possesses the absolute power of disposal. The former will be dealt 
with in this chapter; while the latter, w'hich is spoken of as her own 
pcculium or slridl.cn, will 1 e the subject of another chapter. The two 
species of propci ty differ throughout in their origin, enjoyment and ulti¬ 
mate devolution. The woman’s rights at the present moment stand 
highest in Bombay and lowest in the orthodox Mitakshara country. Madras 
and Bombay take an intermediate place, but the general rule that women 
take only a limited estate, applies equally to all. But as their Lordships 
have po ntcd out, this docs not mean that woman is not the owner of 
her estate. All it means is that her power of alienation is limited/ 1 *) 
whether she has or not any heirs.<-’°) 

2331 . The conception of unqualified ownership with a limited power 
of alienation may r.ot be consonant with the general law. But it is a 
necessary incident of a woman’s estate. As such, it has given rise to 
certain rights which the leversioncr may enforce during the lifetime of 
the female heir. What these rights arc will be found set out in the 
sequel. 

This chapter deals w'ith the rights of women over their property 
other than stridhan. The next chapter will deal with the rights of 
reversioners, while irctlcr chjtcr ids ett v.cn.cn’s lights o\er the,ir 
stridhan and the law regulating its succession. 

313. (i) In the absence of an express grant, women arc 

presumed to acquire only a limited estate in 
w<?na.*l a property howsoever obtained, whether by gift, 

devise, partition or inheritance. 

(2) This rule is subject to the exceptions stated in the next 
section. 


Synopsis. 

( 1 ) Analogous Law ( 2 S 9 S). ( 2 ) IVOman’s Estate ( 2896 ). 

2895. Analogous Law. —This section is supported by S. 235 , and 
the following cases/ 2 *) decided in spite of the following text which 
bears on the subject:— 

Mitakihara.— That which was given by the father, by the mother, by the hus¬ 
band, or by a brother . . . and also property which she may have acquired by 
inheritance, purchase, partition, seizure, or finding are denominated by Manu, and 
the rest, woman’s property.” (“) 


(19) Collector of Masulipatam v. 
Covaly, 8 M. I. A. 529 (550). 

(20) lb., p. 553. 

(21) Thakoor Deyee v. Rai Baluk 
Ram, 11 M. I. A. 139 (173-175); Bhug- 
wan Deen v. Myna Bat, ib., 487 (504- 
514); Chotaylal v. Chtmnoo Lai, 4 C. 


744 ( 753*756) P. C.; Muttu v. Dora- 
sinph, 3 M. 290 (301, 302) P. C. 
(Inheritance); Ramchandra v. Ram- 
chandra 45 M. 320 (327, 328) P. C. (Gift 
or devise), and see S. 235 and cases there 
cited. 

(22) Mit., II-XI-2. 
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Accordmg to this text, all property inherited by a woman becomes 
her Stridhan, over which she has unlimited power of disposal. This 
rule conflicts with the policy of the ' fitakshara to exclude women, 
as far as possible, and, consequently, it has been held that, in spite 
oi this text, women acquire only a limited estate in their inherited 
property.'*" In any other view, the estate in their hands would de 
volve upon their Stridhan heirs, who are preferably female relations— 
which would be subversive of the entire scheme of Hindu Law, which 
places woman in a position <>f subordination ar.d dependence, and gives 
her no more than a life-estate even when she succeeds to her husband 
or father/ 2 " The same rule applies to propel tv obtained by a woman, 
whether by gift, devise or parl'tion— the presumptk n being that they 
take only a linvted estate, though, of course, that presumption may 
be rebutted by the use of words of sufficient amplitude conferring on 
them an absolute estate/ 2 *' 

1836 . Woman's Estate.—The general quality of a woman’s estate 
is its 1'ir.itcd dnirctcr, 1 cr uctiictcd pener of alicr.nlkn and, on her 
death or surrender, its reverter to the line of the last male owner. These 
restrictions are imposed on women because of the state of their weakness, 
ignorance and dependence. The presumption as to a gift or devise in 
her favour conveying only a limited interest, has already been the subject 
of a previous discussion. The next section sets out the nature of 
restrictions upon her acquisitions by partition or inheritance. The 
question is independent of the nature of the property acquired or 
the person from whom she acquires it. If the property acquired be the 
self-acquisition of the husband, the widow will, nevertheless, acquire only 
a limited estate upon his dying issueless. If the property be the stridhan 
of her mother, the right she acquires is equally limited 

The only exceptions to which this rule is subject, are those *et out in 
the next section. 

314. Except as otherwise provided, the rights of a woman 
Restriction on in hcr Property acquired by partition or 
wo-nia’s estate. inheritance, are limited as follows:— 

(i) The estate is liable to be devested 
upon the subsequent birth or adoption of a son or upon her re¬ 
marriage, but not for unchastity; 

( 2 ) She is not entitled to alienate the corpus except for 
legal necessity or benefit as hereinafter provided, but she. is 
entitled to appropriate all its income and accumulations which 
she may dispose of at her discretion; 


(23) Thakoor Deyee v. Rai Boluk 
Ram, 11 M. I. A. 139. 0 73 - 1 / 5 ) I 
Bhugwandeen v. Myna Bai, ib., 487 (504- 
514 ). 


(24) Chotaylal v. Chunnoolal, 4 C. 
744 ( 753 - 756 ) P. C.; Muttu v. Dora- 
singha, 3 M. 290 (301, 302) P. C. 

(25) Ramchandra v. Ramchandra, 45 

M. 320 (327, 328) P. C. 
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( 3 ) On her death her estate devolves on the next heir of 
the last male owner. 

Exception 1.—Under the Mayukh law females who belong 
to the family of the Propositus by birth take an absolute interest, 
while those who come into it by marriage take only a limited' 
estate. 

Exception 2 . — A Jain widow has absolute power of disposal 
over the self-acquired property of her husband inherited by her. 

Exception 3 .—Nothing in this section applies to an estate 
acquired by a woman by deed or devise conferring on her an 
absolute estate. 

Illustrations 

(a) A inherits an impartible estate from her husband She takes a limited 
estate.(ai) 

(b) A, the mother, succeeds as heir to her son A takes only a limited cstate .<*0 

(c) A, the daughter, inherits her father’s estate. A's estate is limited Gs) 

(d ) A, a sister, inherits her brother’s estate in Bombay. .-/ takes an absolute 
estate, though elsewhere her estate would be linuted.UO 

( e ) A devises his estate to his wife B, expressly conferring on her the power 
of alienation. B takes an absolute estate. 

Synopsis. 

(1) Texts on Woman's Inherit - yS) Restriction on her Powers 

ance (2897). of Alienation (2906-29081. 

(2) Woman Inherits Limited (9) Religious Gift (2909). 

Estate (2898). (10) Restriction /Ifflics to 

(3) Her Share on Partition Moveables (2910-2911). 

(2899-2900). (11) Customary Rights of Mithila 

(4) Legal Position of Woman Widow (2912). 

Inheriting an Estate (12) Power over Income and 

(2901). Accumulations (2913- 

(5) Widow's Position that of 2916). 

Owner not of a Trustee (13) Female Owners in flombay 

(2902-2903). (2917). 

(6) Devesting of her Estate (14) Jain Widow (2918). 

(2904). (IS) Deed or Devise Excepted 

(7) Forfeiture of Estate on Re- (2919). 

marriage (2905). 

2897. Analogous Law.— The position of women is summed up in 
the two texts one from the Veda and another from Katyayan, which are 


(21) Muttu v. Dorasingka, 3 M. 290 P. 
C.; Venkayamma v. Venkata, 25 M. 678 
P. G 

(22) Vrijibhukan Das v. Parbati, 32 B. 
26. 


(23) Chotaylal v. Chunoo Loll, 14 B. 
L. K. 23s. affirmed O. A. 4 C 744 P. C. 

(24) Bhaskar v. Mahadeb, 6 B.H.C.R. 
(O. G) 1. 
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cited by all later commentators as the last word o.i woman’s capacity 
and her rights:— 

Baudhayan.— " The Ycda declares: ‘Therefore women are devoid of the senses 
and incompetent to inherit.’ ”(’s) 

Katyayan.—“ Let the childless widow, pioserving unsullied the bed of her lord 
and abiding with her \cncraulc piolector, viuoy with moderation the properly until 
her death'. After her death let the heirs take it. Mu* she has not properly therein 
to the extent of gift, mortgage or sale."(‘i 

Narad.— “ Women’s business transactions ire null t id void, except in case of 
distress, especially Ihe gift, pawning, < sale of a house or field Women are not 
entitled to make a gift or sab . a woman can take only a life-interest whilst she is 
living together with the rest of the family. Sikh transactions of woman are valid 
where the husband has given her consent or, m default of the husband the son, or, 
in default of husband and son, the king."(A 

Mitakahara {After briefly propounding the division of wealth left by the husband 
and wife), —“Hut sons divide iqually both the effects ami the debts after the demise 
of their parents ” The paitiluui of a man’s goods has been described at large. 
The author, now intending to explain fully the distribution of a woman's property, 
begins by setting forth the nature of 'it. ‘What was given to or received by her 
at the nuptial fire or presented to her on her husband's marriage to another wife, as 
also any othcr*.i> separate acquisition is denominated a woman's propeity.”U> 

Later texts emphasize her dependence and worthlessness except for 
the purpose of procreation Her right of property has been of slow 
growth, and the present law is stated in the section. 

2898. Woman Acquires a Limited Estate. —Woman geneially takes 
a limited estate. It is immaterial whether she takes as widow/s) 
daughter* 6 * (except in Bombay)/?* mother/ 8 * or a grandmother*’) (except 


(25) Baudhyayan, II-lI-3-§ 46, 14 S H. 
R. p. 231; Virrnitroday (Setlur), 406; but 
West, J., in Vijiasaranyam v Lakslmman, 
8 B. H. C. K. (O. C.) 244 (258), consi¬ 
dered the Vcdic text as probably an inter¬ 
polation. See Topical Introduction, Ch 
XXVIII. 

(1) Cited in Dayabhag, XI-1-56; 
Mayukh. IV-VIII-4 (Mamll.k, |> 77); 
Vivad Chintamani (Setlur), 25O; Smriti 
Chandrika, XII-1-28 (Setlur), 279; Yir- 
mitroday (Setlur), 406. 

(2) Narad, III-27-30 

(3) Tu original the wool tv xufe 

or the like,’’ so that the passage 
should more correctly lead thus, “or 
received by her at the nuptial fire, or 
presented to her mi her husband's 
marriage to another wife, or the like.” 
So held in C hot ay Loll v Chunnoo l.alt , 
4 C. 744 (754) P. C. 

(4) Mil.. I-XI-t. 

(5) Keerut Singh v Koolahul Singh. 2 
M.I.A. 529; Thakoor Peybee v. Baluk 
Rant, it M I. A. 139; Phuywandeen v. 
M\<na Pace, it M. I. A. 487: ifoniram v 
Kerri, 5 C. 776 (7«9, 790) P. C 

(6) Clio toy Lai v. Chuinioolall, 14 P> L- 

R. 2.35, affirmed O. A. 4 C. 744 C.; 


Aluttu v. Porasingha, 3 M. 290 P. C ; 
Venkayamma v. Venkata, 23 M. (>78 F. C. 

(7) Vinayak v. Luxumeebat, 1 B. H. C. 
k 117, affirmed O. A. 9 M. I. A. 520; 
Phaskar v. Malt ad cr, ft B II. C. R. 1; 
Uaribhat v. Damoarbhai, 3 B. 171; 
Pharnuuigavda v. Rudrapyarda. 4 B. i8t 
< 187) ; Pulakhi Das v. Keshav Lall, 6 B. 
85; Jo nkthat v Sandra, 14 B. 612; Kinda- 
bai v. Jnaeha, 15 B 206; Madhavram v. 
Dave, 21 B. 739 ( 745 ): Virttpaksha v. 
Ganap, 34 B. 510. 

(8) Vinayak v. Luxmec Pai, 1 B. H. 
C. R. 117, affirmed O. A. 9 M-I-A. 520; 
Sakharant v. Sitabai, 3 B 353; Rhannan- 
garda v. Rndrapgavda, 4 B 181 (187); 
Tuljiram v. Mathuradas. 5 B. (162 (670): 
Vrijbhukattdas v Parra ti, 32 B. 2; 
Poorcndra v. Hemangini, 36 C. 75 (84) j 
Dachirajn v. Venkatappada, 2 M. H. C. 
R. 402; Kutli v. Radakrishna, 8 M. H. 
C R. 88; Punchanund v. Lolshan, 3 \V 
R. 140 (Mitliila case); Rijya v. 11 n poor- 
na. 1 B. S. R. 215, 6 I. O. ( 0 . S.) 159; 
Nit fur v. Ram Koomar, 4 B. S. R. 393, 
7 I. O. (O. S.) 293; linn Lutta v. 
Goluk Chundcr, 7 B. S. R. 127. 8 I. D. 
(O. S.) 97; Jullesur v. Uygur Roy, 9 C. 
725; Poorendra v. Hemangini, 36 C. 75. 

(9) Plukar v. Fan jit, j A, 661, 


H. C.-90 
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in Bombay),**°) it being immaterial whether the property is inherited 
from a male* 1 ') or a female/ 12 ) or whether the property is moveable or 
immoveable/ 13 ) partible or impartible/* <) ancestral or self-acquired/‘ s) or 
whether it is acquired by partition** 6 ) or inheritance. As Lord Hobhouce 
put it: “It is not necessary now to state in any detail how impossible 
it is, whether with regard to the authority of other commentators or to 
other parts of the Mitakshara itself, to construe this passage* 17 ) as con¬ 
ferring upon a woman, taking by inheritance from a male, a stridhan 
estate transmissible to her own heirs. The point is now completely 
covered by authority. In the case of Thakur Deybec v. Rai Baluk 
Rant ,*' 8 ) such an interest* was claimed on behalf of a widow in her 
husband’s immoveable property. In the case of Blvaywandeen Doobey 
v. Myna Baee /*») such an interest was claimed on behalf of a widow in 
her husband’s moveable property. In the case of Cliotailall v. Chunnoo- 
lall / 2 °) such an interest was claimed on behalf of a daughter in her 
father’s property. All these cases were governed by the Mitakshara law. 
And in all it was held that the woman took only a restricted interest, 
and that on her death the property devolved on the line of the last male 
owner.”* 2 *) While, then, the widow can ordinarily inherit only a limited 
estate, there are instances of local custom which permits of her inheriting 
an absolute estate. Such a custom was proved in the case of Jain widows 
of Mangrole and Uplata.* 22 ) 


(to) Gandhi v. Jadab, 24 B. 192; 4 C. 744, affirmed O. A. 14 B. L. R. 235 

contra, per Rauade, J., in Madhavram v. (237) ; Scngamalathammal v. Velayuda, 
Dave, 21 B. 739 (744). 3 M. H. C. R. 3x2; Venkatarama v. Bhu- 

(11) Dayabhag, XI-56-61; Mayukh, janga, 19 M. 107; Virasangappa v. Rn- 

IV-VIII-4, (Setiur 97) ; Virmitroday, drop pa, tg Af. no; Rajn v. Amntani, 29 
III-1-3 (Setiur 376-380); Smriti Chan- M 358 • Rrankrishen v. Bhugioutte, 1 li. 

drika, XI-1-28 (Setiur 279); Vivad S. R. 4, 6 I. D. (O. S.) 8; Bhoobun \. 

Chintamani (Setiur, 256); Dayakram Madden, 1 Shoine i; Prankissen v. 
Sangrah, I-II-3-S (Setiur, no) ; Vyvastha Noyanmoney, 5 C. 222; liurr Dayal v. 
Darpan, (2nd Ed.), 124; Keerut Singh Grishchunder, 17 C. 9x1; Jagendra v. 
v. Koolahul Singh, 2 M. I. A. 331; Col- Phani Bhushan, 43 C. 64; Maddttmala v. 
lector v. Cavaly, 8 M. I. A. 529; Tha- Lakshman, 20 C. \V. N. 627. 

koor Deybee v. Baluk Ram, xx Af. I. A. (13) Thakoor Dcybee v. Baluk Ram, 
139 : Bhugwandeen v. Myna Baee, 11 M. n At. I. A. 139 (175); Bhugwandeen v. 
I. A. 487; Moniram v. Kerry, 5 C. 776 Myna Baee, 11 Af. I. A. 487; Durga Nath 
(789, 790) P. C. ; Jamiyatrapt v. Jamma, v. Chintamoni, 43 C. 214; Narasimha v. 

2 B. H. C. R. 10; Lakshmi Bai v. Gan pat, Venkata, 8 Af. 290. 

4 B. H. C. R. (O. C.) 150 (163); Bhas- (14) Muttu v. Dorasingha, 3 Af. 290 
kar v. Mahadev, 6 B. H. C. R. 1 ; Bhar- P. C. 

tnangavda v. Rudrapgavdo, 4 B. 181 (15) Namasivaya v. Sivagami, 1 Af. H. 

(187); Vrijbhuhandas v. Parvati, 32 B. C. R. 374. 

2; Kottamo v. Dorasigar, 6 Af. H. C. R. (16) Dcbi Mongol Prasad v. Mahadeo, 
310; Vasudevan v. Secretary of State, 11 34 A. 234, reversing O. A. 32 A. 253 and 

Af. 157 (165); Gurunath v. Krishnaji, 4 contra in Chhiddu v. Naubat 24 A. 67: 
B. 462; Tuljiram v. Mathuradas, 5 B. Sripal v. Surajbali, ib., p 82. 

662; Madhavram v. Dave, 21 B. 739. (17) Afit., Il-XI-2, cited for the appel- 

(12) Dayakram Sangrah, II-III-6; lant. 

Thakoor Deybee v. Baluk Ram, 11 Af. I. (18) 11 Af. I. A. 139. 

A. 139; Bhagwandeen v. Myna Baee, n (19) 11 M. I. A. 487. 

M. I. A. 487; Sheo Shankar v. Debt (20) 4 C. 744 P. C. 

Sahai, 25 A. 468 P. C., reversing O. A. (21) Muttu v. Dorasingha, 3 M. 290 

Debi Sahai v. Sheo Shankar, 22 A. 353; (301) P C. 

Sheo Partab v. Allahabad Bank, 25 A. (22) Maduji v. Tribhowan, 36 B. 396 
476 P. C.; Chat ay Lai y. Chunnoo Lai, 
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2899. Share on Partition. —Then as regards partition, the share 
obtained by a female on partition is presumed to be allotted to her in 
lieu of her right to maintenance and is. therefore, subject to the same 
limitation incident to a woman’s estate This had been the subject of 
some conflicting decisions of the Indian Courts, for. while in some cases* 25 * 
this view was followed, there were cases* 2 *) j n which the Courts held 
the female to take an absolute estate. The question was examined and 
decided by the Privy Council, who held the rule applicable to the estate 
acquired by inheritance equally applicable to partition. "Of course, the 
members of a joint family effecting a partition may agree that a portion 
of the property shall be transferred to the widow by way of absolute gift, 
as part of her stridhan, so as to constitute a provisif n for her stridhan 
heirs, but in the absence of any such intention, their Lordships do not 
feel justified in putting property acquired by a widow, on partition of 
joint estate, upon a footing different from that on which property coming 
to her by way of inheritance, has been placed ”* 25) 

2900. This was a Mitakshara case, but the same rule applies equally 
to Bengal.*') As Wilson, J. said: “The nature of her, i.e., mother’s 
right in the share, when allotted, was long a subject of controversy. 
Writers of high authority maintained that it vested m her absolutely and 
passed, after her death to her heirs as stridhan. It is now settled in Bengal 
that this is not so, but that on her death it goes back, in some sense, to 
her husband’s family.” 

This branch of the law has now been settled by a long course of 
decisions, which the Courts will not unsettle by any appeal to the 
original texts.* 2 ) 

2901. But though a woman takes a limited estate, it is a proprietary 
estate in no way limited in interest,* 3 * though it is limited in use. She 
does not hold in trust for her reversioners.**) “ Her right is of the nature 
of a right of property; her position is that of owner; her powers in that 
character are, however, limited; but so long as she is alive, no one has 
any vested interest in the succession.”* 5 ) The interest which her rever- 


(23) Baldeo v. Mahabir, 1 Agra 15s 
( 157) ; Judoonalli v. Bishonath q \V. K 
61 ; Lai feet v. Raj Cooniar, 20 \V. R 
336; Beni Pcrshad v. Purau Chand, 23 
C. 262 (279). 

(24) Chhiddu v. Naubat, 24 A. 67; 
(74. 76) ; Sripal v. Surajbali, ih. p. 82. 

(25) Debi Mongol \. Mahadeo. 34 A. 
234 (243) P. C.; cnorruling O \ 32 A. 
253 and Contra in Chhiddu \. Naubat, 24 
A. 67 (74, 76); Sripal v. Suratbali, lb, 
P. 82. 

(1) Sheo Dayal v. Judoonath, 9 W. 
R. 61 (62) ; Nobin Chunder v. Guru Per- 
saud, 9 W. R. 505; Unnopoornah v. 
Bhoobun is C. 292 (307) ; Sashi Bhusan 
v. Hart, 25 C. W. N. 990. 

(2) Chotay Lai v. Chunnoo Lall, 4 C. 
744 ( 755. 756) P. C., affirming 14 B. L. 
R. 235, following Gyan Cooieur v. Vook- 


Itttrn. 4 B. S. R. 330; Punamchand v. 
Lai Shan. 3 VV. R. 140; Deo Pcrsad v. 
Lujoo, 14 B L. R. 245-w; Dowlut v. 
l urma Deo, 14 B. L. R. 246-r ; Katama 
Naehiar v. Dorasingha, 6 M. H. C. R. 
310; Vinayak v. Lakshmibai, 1 B. H. C. 
R. 117 [explaining, contra in Pranjhvan 
Das v. Devkuvarbai, 1 B. H. C. R. 130, 
as based on local usage, and in Nevalram 
v. Nandkishore, 1 B. H. C. R. 209, 
Trimbak v. Mahadev, 6 B. H. C. R. 1, 
Vijiarangam v. Lakshutnan, 8 B. H. C. 
R. (O. C.) 244, as based on the Mayukh 

lclW J . 

(3) Vasonji v. Chandabibi, 37 A. 369 
(378, 379) P. c. 

(4) Httrrydoss v. Upoornath, 6 M. I. 
A. 433. 

(5) Janaki v. Narayanasami, 39 M- 

634 (637) P- c. 
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sioners possess in her estate, is contingent and a mere spes successions 
which, by relinquishment in her favour, has not the effect of enlarging 
her estate by converting it into an absolute estate/ 6 * the reason being that 
her estate is limited because of her historical incompetence, and not because 
of the necessity of safeguarding the rights of her reversioners. Conse¬ 
quently, her estate is not enlarged by the fact that she lias no reversioners, 
or that the Crown does not claim her estate, on her death, by escheat/ 7 * 

2902. The widow is not in the position of a manager, because she 
xepresents no one, and is in possession of an estate which is her own, 
whereas the manager of a joint family is merely a co-parcener in an estate 
in which others are equally interested and of whom he is a representative. 
Whatever, therefore, he does, he does with the assent, express or implied, 
of the body of co-parceners. In the widow’s case, the co-parceners are 
reduced to herself, and the estate centres in her. She can do what the 
tody of co-parceners can do, subject always to the condition that she acts 
fairly to the expectant heirs.* 8 * But, all the same, she does not hold 
her estate for them. The latter do not get the estate through her/’* 


2903. The whole estate, for the time being, vests in her, her rever- 
, sioners having merely a contingent interest, a mere 

* u,e 1 '' spes successions, in her estate. 


2904. Devesting of her Estate. —The estate which a Hindu woman 
c , , takes, cannot be devested by any subsequent 

au,e event. The only case in which it is liable 

to be devested, is tbe subsequent birth or adoption of a 
son. Even in the latter case, where the husband is competent to make 
a valid bequest of his property, .as where he is subject to the Dayabhag 
school, or is otherwise competent to dispose of his property by Will, he 
may provide against the devesting of his wddow’s estate on adoption. As 
the Privy Council observed: “ Under the Dayabhag, the testator has 

not only the power of authorizing his widow to adopt a son to him, and 
in case of the death of such adopted son, to make other adoptions in order 
to ensure the performance of those religious rites on which depends his 
salvation in after-life, but he can attach to such authority a direction that 
her estate should not be interfered with or devested during her life, just 
as he can postpone the succession of his natural born son by interposing 
a life-estate.”* 10 * 


(6) Hemchundcr v Saramoyi, 22 C. 
354 (363); Narasimham v. Nadhavara- 
duya, 13 M. L J. 323; Dhooriett v. 
Dhoorjcti, 30 M. 201; Sham Suitdar v. 
Aechan Kaur, 21 A. 71; Iiargawan v. 
Baiinath, 32 A. 88 In Olati v. Vara- 
darajulu, 31 M. 474 (478), a release, by 
a reversioner, of his reversionary right 
was held as not obnoxious to the provi¬ 
sions of S. 7 (a) of the Transfer of 
Property Act; but it was a case of com¬ 
promise. In Kanuram v. Kashichandra, 
14 C. W. N. 226: 2 I. C. 660, the rever¬ 
sioner had purchased half the estate 


from the daughter and relinquished his 
right on the other moiety, which was up¬ 
held inter partes; but such arrangement 
cannot, it is submitted, enlarge the fe¬ 
male heir’s limited estate by converting 
it into her stridhan. 

(7) Janardlian v. Anu, 10 I. C. 51. 

(8) Chinniaji v. Dinkar, 11 B. 320 

(324). 

(9) Shib Shankar v. Sotti Ram, 32 A. 
33; affirmed O. A. 35 A. 227 P. C. 

(10) Bhuhendra v. Amarendra, 43 C. 
432 (439) P- c. 
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The estate of a Hindu widow is also devested on her re-marriage 
or retirement from the world, as by turning a bairagi, or the like/") 
which amounts to her civil death. 

2905. Forfeiture of Estate on Re-marriage.—The rule that a 
woman forteits her estate in consequence of her re-marriage/"’ applies, 
a fortiori, if she becomes a convert to another faith such as Mahomedan- 
ism and then remarries/'*' In ihe cas* of the widow, her estate rests on 
the fiction that she is a surviving portion of hei husband, and as her re¬ 
marriage destroys her identity with her husband, she forfeits his estate/"*) 
The Hindu Widow's’ Remarriage Act applies only u> Hindus, but it is 
not exhaustive of the cases entailing forfeiture The mere fact that she 
became unchaste is, howc\er, not sufficient to divest her estate, as it is 
settled that an estate once vested in the widow cannot be divested by her 
subsequent unchastity/'s) for, as obseived by Wilson, J., there is a very 
broad distinction between misconduct on the part of a widow as a widow, 
and her ceasing to be a widow/' 6 ) 

29(15. Her Alienations.—The provisions of this clause are general 
Clause (2) an< l a .PP^ equally to a female heir who is, generally 

' *' speaking, entitled to alienate the estate for legal 

necessity or benefit, as defined in Ss. 112 , 113 and 114 . But within the 
ambit of these sections, there is room for the exercise of wide discretion, 
as already observed, the father being allowed the largest and the widow 
by no means the least; since, while the father and the manager are merely 
co-parceners, the heiress is the sole owner for the time being, and, as 
such, she possesses absolute power of disposal over the income, which 
she does not hold in trust for any one. Even as regards the corpus, she 
is its absolute owner, but an owner shorn of some of the attributes by 
reason of her sex and her position of perpetual dependence. ( ") Never¬ 
theless, she is entitled to alienate the corpus, when impelled by necessity 
or justified by “ Benefit ” to the estate or to the spiritual needs of her 
husband. The father and the manager have to consider the needs of the 
coparceners. She has lo consider no one’s needs except her own; for 
though she may have a reversioner, he is entitled to no rights in praesenti, 
not even to maintenance. His right is merely a spes successions, w'hich 
depends upon his surviving the widow. As one w'ith a possibility of suc¬ 
cession he is entitled to the protection of his reversion, prevent its waste 
and restrain her acts prejudicing it; but beyond these rights elsewhere set 
out, he has no control over the management of the estate, and none at 
all over its income. 


(xi) Amccna v. Radhabinode, (1856) 
12 S. D. A. 13 . 595 (Go2), 15 I. D. (O. S.) 
78 (83, 84). 

(12) Matungini \. Ram Rut ton, ig L. 
219 F. B.; Murugayi v. Viramakali, 1 M. 
226. 

(13) Matungini v. Ram Rutton, 19 C. 
219 F. B.; Vitta v. Chaiakondu, 35 M. 
L. J. 317 F. B., overruling 14 I. C. 299; 
Vithu v. Govinda, 22 B. 321; Rasul v. 
Ram Sarun, 22 C. 589; Abdul Asia v. 
Nirnia, 1 M. 226. 


(14) Murugayi v. Viramakali, l M. 
226. 

(15) Moncram v. Keri, 5 C. 776 P. C. 

(16) Matungini v. Ram Rutton, 19 C. 
289 F. B. 

(17) Bijai Gopal v. Krishna Mahisht, 

34 C. 329 (333) P. C.; Collector of 
Muslipatam v. Cavaly, 8 M. I. A. 529; 
Bahadur Sing v. Sultan Husain, 66 I. C. 
455 . (15*2) O. 171; Mirza Sadig 

Husain v. Mhd, Karim, 9 O. L. J. 456, 
(1922) O. 289. 
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2907. All the same, her right of alienation has become more or less 

crystallised into definite principles, which, when applied to the case of 
the heiress, have acquiied a special significance. As Lord Philimore 
remarked: “ The word ‘ necessity,’ when used in this connection, has a 

somewhat special, almost technical, meaning.”* 1 ’’) “ Necessity does not 
mean actual compulsion, but the kind of pressure which the law recog¬ 
nises as serious and sufficient.”*' 9 ) Such compulsion may be the result 
of her own mismanagement, but it is none the less a justifying necessity. 

Generally speaking, the heads of necessity, justifying an alienation 
by the widow are the same as apply to the manager of a joint family, 
added to which there are some which are peculiarly her own. The former 
have already been the subject of a general discussion (§§ 1432 - 1438 ). 

As to the latter, the Privy Council recognised as far back as 1861 , 
that the widow possesses larger powers of dispositions upon acts which 
are supposed to conduce to the spiritual welfare of her husband,* 20 ) and 
larger still upon acts which Hindu I.aw regards as spiritual necessity as 
distinct from those which are merely spiritually beneficial.*- 1 ) 

2908 . The right of female heirs is absolutely limited and not merely 

qualified by the existence of reversioners. Whether these do or do not 
exist, the qualification remains, because her estate is limited not by the 
rights of others but by the peculiar nature of her estate. Consequently, 
a transferee from her takes a qualified estate, because her power to trans¬ 
fer is limited. If there are reversioners, they may object, because her act 
prejudices their right. Put if she has left no heirs, and her estate escheats 
to the Crown, it has the same right. It was so held in the case of a 
Brahmin Zemindar, on whose death the estate devolved upon his widow, 
who having died without heirs, the estate escheated to the Crown.* 22 ) The 
widow had made certain alienations of the estate the propriety of which 
was disputed by the Crown but the alienee contended that it w r as not 
open to the Crown to contest the widow’s alienation which none but her 
husband’s heirs could contest. The Madras High Court dismissed the 
suit of the Crown, holding that it had no right to question the alienation. 
In reversing this decree, the Privy Council said: It is clear that, under 

the Hindu Law, the widow, though she takes as heir, takes a special and 
qualified estate. Compared with any estate that passes under the English 
Law by inheritance, it is an anomalous estate, it is a qualified proprietor¬ 
ship, and it is only by the principles of Hindu Law. that the extent and 
rature of the qualification can be determined It is admitted on all hands 
that if there be collateral heirs of the husband, the widow cannot, of her 
own will, alien the property except for special purposes. For religious 


(18) Ramsumran \. Shvam Kumari, 
i P. 741 P- C. 

(19) lb. 

(20) Colled or of Masulipatam \ 

Cavaly, 8 M. I. A. 529 (552). 

(21) Sardar Singh v. Kunj Behari, 44 
A. 503 (511) P- C., affirming O. A. 41 
A. -130. 

(22) Two cases relating to this 
Zcmindari went up to the Privy Council. 
The right of the Crown to take by 


escheat and the question of improper 
alienations were decided in the first. 
Collector v. Cavaly, 8 M. I. A. 52^ 
(550 I while in the second, the Crown 
was held to hold the estate subject to all 
valid charges created by the widow, 
Cavaly v. Collector, it M. I. A. 619: 
Vijiarangam v. Lakshuman, 8 B. H. C. 
R. (O. C.) 244 (265); Pandlvarinath v. 
Govtnd, 32 B. 59 (71) ; Tirath Rant v. 
Kanltan, 1 I. 588. 
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or charitable purposes, or those which are supposed to conduce to the spiri- 
tual welfare of her husband, she has a larger power of disposition than 
that which she possesses for purely worldly purposes. To support an 
alienation for the last, she must show necessity. On the other hand it 
may be taken as established that an alienation by her, which would not 
otherwise be legitimate, may become <=o if made with the consent of her 
husbands kindred. But it surely i* not the proposition that in the absence 
of collateral heirs to the husband, or on then failure, the fetter on the 
widow’s power of alienation altogether drops. The exception in favour 
of alienation with consent may be due to a presumption of law that where 
that consent is given, the purpose foi which the alienation is made must 
be proper.”^) “ Nor does it appear to their Lordships that the construc¬ 
tion of Hindu Law' which is now contended foi, can V put upon the prin¬ 
ciple of Cessante ratione cessat ipse et Wx. It is not merely for the pro¬ 
tection of the material interests of her husband’s relations that the fetter 
on the widow’s power is imposed Numberless authorities from Manu 
downwards, may be cited to show that according to the principles of Hindu 
Law, the state of every woman is one of tutelage; that they always require 
protection and are never fit for independence. Sir Thomas Strange^ 
cites the authority of Manu for the proposition that if a woman have no 
other controller or protector, the king should control _>r protect her. Again, 
all the authorities concur in showing that according to the principles of 
Hindu Law, the life of a widow is to be one of ascetic privation.( 2 s> 
ITence, probably, it gave her a power of disposition for religious neces¬ 
sity, which is denied to her for other purposes. These principles do not 
stem to be consistent with the doctrine that, on the failure of heirs, a 
widow becomes completely emancipated, perfectly uncontrolled in the dis¬ 
posal of her property, and free to squander her inherited wealth for the 
purposes of selfish enjoymcnt.” (,) Consequently, the fetter on her power 
of alienation is not withdrawn by reason of a release of their right by all 
her reversioners in her favour. It does not amount to a surrender and 
a re-grant, which alone can remove her restraint. (2 > 


2909. Religious Gift.—The power of the Hindu widow to alien her 
husband’s property for religious or spiritual purpose is, therefore, equally 
circumscribed. She has no power of alienation for any religious or spiri¬ 
tual purpose, but only for those which are recognized as conducive to her 
husband’s good/*) The fact that the property alienated was only of in¬ 
considerable value, would not legalize the transfer not otherwise legal/ 4 ) 

2910. Restriction Applies to Moveables. —The restrictions placed 
upon a woman’s estate apply equally whether the property she has inheri¬ 
ted is moveable or immoveable. It has been so held by the Privy Council 
in a case in which they said: “ The reasons for the restrictions which the 
Hindu Law imposes on the widow’s dominion over the inheritance from 
her husband, whether founded on her natural dependance on others, her 
duty to lead an ascetic life, or on the impolicy of allowing the wealth of 


(23) Collector v. Covaly, 8 M. I. A. 
529 (550, 551) ; Lalchand v. Manohri, 78 
I. C. 717. O925) L. 108. 

(24) 1 H. L. 242. 

(25) 2 Dig. 459. 

(1) Collector v. Cavoly, 8 M. I. A 529 


[ 55 *. 552 ). 

(2) Nayakxtmtnal v. Munusivami, 
;iQ24) M. 819. 

(3) Sham Dei v. Birbhadra, 43 A. 
163. 

(4) S. 317, Cl. (13), Comm., post. 
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one family to pass to another, arc as applicable to personal property in¬ 
vested so as to yield an income as they are to land. The more ancient 
texts importing the restrictions are general. It lies on those who assert 
that moveable property is not subject to the restriction, to establish the 
exception to the generality of the rule .... Their Lordships, therefore, 
have come to the conclusion that, according to the law of the Benares 
school, notwithstanding the ambiguous passage in the Mitakshara, no part 
of her husband’s estate, whether moveable or immoveable, to which a 
Hindu woman succeeds by her inheritance, forms part of her str'ulhan or 
particular property; and that the text of Katyayan, which is general in its 
terms and of which the authority is undoubted must be taken to determine, 
first, that her power of disposition over both is limited to certain purposes, 
and secondly , that on her death, both pass to the next heir of her hus¬ 
band.”*®* This case was decided in 1 R 67 , prior to which the Courts in 
Bombay* 5 6 * and Madras had laid down the contrary. But in holding the 
contrary, their Lordships adverted to these cases and cited the Mayukh as 
laying down nothing different, but on the other hand, quoted a passage 
therefrom as supporting their view.* 7 * 

This view has been held to apply to all women, whether subject to the 
Mitakshara* 8 * or the Dayabhag law.* 9 * 

2911. The question remains whether she has no larger power in 
the Mayukh country. The question was adverted to by the Privy 
Council, who said: “The result of the authorities seems to be that 
although, according to the law of Western school, the widow may have 
a power of disposing of moveable property inherited from her husband, 
which she has not under the law of Bengal, she is by the one law, 
as by other, restricted from alienating any immoveable property which 
she has so restricted, and that on her death, the immoveable property, 
and the moveable, if she has not otherwise disposed of it, pass to the 
next heirs of her husband. There is no trace of any distinction like 
that taken by the Pandit between ancestral and acquired property. 
In some of the earlier cases cited, the property was not acquired.”* 10 * 
The Privy Council thus left the question open, and it was considered 
by a Full Bench, who had to consider her disposing power by Will, 
which it negatived,* 11 * though it was recognized that the trend of 
cases in the Presidency was conflicting, for while in some she was held 


(5) Bhaytvandeen v. Myna Bai, ii M. 
I. A. 487 ( 513 , 514 ). 

(6) Goolab v. Phool, i Borr. 173; 
Bechur v. Lukmee, 1 B. H. C. R. 56; 
Vinayak v. Luxmee Bai, 1 li. H, C. R. 
( 0 . C.) 117; Narsappa v. Sakharam, 
6 B. H. C. R. (A.C.) 21s; Nana v. 
Manobai, 7 B. H. C. R. (A.C.) 153; 
Balvantrao v. Purushottam, 9 B. H. C. 
R. 99; Tuljaram v. Mathura Das, 5 B. 
662; Harilal v. Pranvalabdas, 16 B. 229; 
Gadadher v. Chandrabhagabai, 17 B. 690 
F. B. 

(7) “Let not women on any account 

make waste of their husband's wealth," 

to which it adds, by way of explanation, 


“Here ‘waste’ means sale and gifts at 
their own choices."—Vivad Chintamani, 
256, 266; Mayukh, 74, 78, cited in Bhag- 
wandecn \. Myna Bai, 11 M. I. A. 487 

(512). 

(8) Narasinha v. Venkatadhri, 8 M. 
290; Buchi v. Jayapathy, 8 M. 304; 
Gopala v. Gopala, 44 M. 984 (988). 

(9) Cassinant v. IIurrosoondery / 2 
Mor. Dig. J98; Durya Nath v. Chuita- 
ntoni, 31 C. 214. 

(10) Thakoor Dcybec v. Baluk Rant, 
ti M. I. A. 139 ( 175 ). 

(11) Gadadhar v. Cltandrabhaya, 17 
B. 690 (710, 711) I*'. B.; Chaman Lai v. 
Doshi, 28 B 453. 
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to take an absolute interest in the moveables/^ there were cases in 
which she was held to possess no power to devise them by Will 
The Full Bench case deciding against the validity of her testamentary 
alienation of moveables, left the qucstioi of her alienation by a trans¬ 
fer inter vivos untouched, and this was considered and decided against 
her by a Mench in 1907, who saw no distinction between a gift inter 
vivos and a gift by Will/'** adding: "Seeing the enormous wealth 
which Hindus in India hold in the f< i in of moveable property, cm., 
Government paper, stocks and shares, which was unknown to the an¬ 
cient text-writers and commentators, it is perhaps as well that the law 
should be as we hold it is, and that their widow .s should not have an 
uncontrolled power of disposition in respect theieof after the death of 
their husbands. Possibly, with tin- spread of education and the general 
emancipation of their women, they may be '<d to call in aid of the relief 
of the Legislature." (, s ) 

In this view, a woman in Hombay is no exception to the general 
rule that women’s estate in all inherited property, whether moveable 
or immoveable, partible or impartible, is qualified and limited. 

In Sindh, however, which generally follows the view of the Bom¬ 
bay Court, a woman is still held to possess an unfettered power of 
disposal in such cases. (,6) 

2912. Mithila Widow—Her Customary Rights. —Under the Mithila 
law, a childless widow, although she cannot alienate the immoveable 
property, has an absolute right over the moveable property inherited 
from her husband, and can alienate it in any manner she pleases, and 
she has also an absolute power to dispose of the profits of the estate 
during her life-time. 

2913. Power over Income and Accumulations. —But though a Hindu 
heiress is not entitled to impair the corpus, she possesses absolute power 
over all accumulations and income of her inherited estate. This is so, 
not because her estate is limited only to the personal enjoyment of the 
usufruct hut because she has an estate vested in her life and, as such, 


(12) Mayaram v. Motiram, 2 B. II C. 
R. jij; Chandrabhaya v. Kashi Nath, 2 
B. H. C. R. 323; Lakshmi Boi \. Can- 
pat, 4 B. H. C. R. (O.C.) 1(12: Beehar 
v. Lakshmi, 1 B. H. C. R. (A. C.) 5&I 
Vinayak v. Lakshmibai, 1 B. H. C. R. 
(O.C.) 117 (124): Pranjizan Pas v. 
Oeykuverbai, 1 B. H. C. R. (O. C.) 130- 
Vijiaranyam v. Lakshuman, 8 B. H. ( . 
R. (O. C.) 244 (260. 2J\)\ Balieant Kao 
v. Purshottam, 19 B. H. C. R. (in) F. 
B.; Tuljiram v. Mathura Pas, 5 B. 502 
Bhagirathi v. Kunhujirao, 11 B. 285; 
Uarila v. Pramialav Das, i() B. 229; 
Damodar v. Pnrmandas, 7 B. 155- 

(13) Choonce Lai v. Jussoo, 1 Bor. bo: 


Dhoolubo v Jcei'ee, 1 Bur. 75; Umroott 
Kulyandos. 1 Bor. 314. 

(14) Pandhari Nath v. Govind, 32 B. 
59 ( 74)- 

( 15 ) lb., p. 75 - . . „ 

(10) llalima v. Asibai, 4 S. L. R. 77, 

8 I. C. 214; Ratnase v. Amcrbabai, 9 I. 
C. (S.) 997. 

(17) Vivad Chint. (Tagore), 261, 262, 
followed in 3 Pig- 4«U Sreenarain v. 

B. S. R. 29. 6 I. D. (O. S.) 
Dorga Payee v. Poosun 
R. 141; Birajun v. Luchmi, 
393); Suressur v. Mohesh 
i. N. 31, 33 U C. 983 ; Phekn 
96 I. C. 161, (1926) Pat. 


Bhya Jha, 2 i 
380 ( 384 ); 
Payee, 5 \V. 
10 C. 39-2 ( 
Rani, 20 C. V 
v. Gena Lai, 
481. 
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she is entitled to the absolute usufructuary enjoyment of the whole of 
such property/ 1 *) She has the right to assign or otherwise dispose of 
accumulations. As Sir Lawrence Peel, C. J., observed in an old case: 
“ The Hindu authorities say that a widow ought to live a chaste and 
retired life, and her duty may be to spend no more than is necessary 
tor her support in a state of seclusion. But if, instead of living strictly 
as she should, she lives freely and expensively, her disposition cannot 
be questioned. As to the corpus of her husband’s property, she Cannot 
alienate it; but the income of it durijjg her life forms no part of the 
husband’s estate. If she received and spent it all, no one could call 
her in question. So, if she has money in hand, she may dispose of it 
as she pleases. Money in hand and the accumulations are not the same 
thing. We do not decide on the question as to w’hether accumulations 
belong to the husband’s representatives, we only decide that the pro¬ 
movent has a sufficient interest in the proceedings.” (,,,) 

2914. But accumulations from income made by her are distin¬ 
guishable from accumulations which she has inherited as part of the 
corpus. As already stated, these being a part of her inherited estate, 
she has no greater power of disposal over them than over the rest of 
her inherited estate/") But the case is widely different when they 
are her own savings, over which she doubtless possesses an absolute 
power of disposal. So, where the executor of the Will of a testator 
made over to the widow of the latter an aggregate sum consisting of 
accumulation,? of income accrued during eight years front her husband’s 
death, undisposed of by his Will, of which a greater part she invested, 
and after a lapse of 20 years she disposed of it as her own, the Privy 
Council held that the accumulations belonged to her as income derived from 
her widow’s estate, over which she had full power of disposal/-’ 1 ) The 
case would, however, have been different if the accumulation had been 
made under the Will of her husband, in which case it would have 
devolved upon her as a part of the corpus. The case was decided on 
the ground that, on her husband’s death, the estate vested in her, and 
that all income therefrom became hers which, though it passed to her 
with the estate when it was reduced to possession, was, nevertheless, 
the income of her estate and, as such, her own property. 

2915. As observed in another case: “ The very question is whe¬ 

ther, having regard to the widow’s freedom in enjoying her husband’s 
property and to her established right to alienate her own interest in 
it, she has not a kind of property, the nature of which must remain 
undecided till her disposal of it or her death. It is impossible to read 
Mr. Justice Ainslie’s forcible argument without feeling that it is diffi¬ 
cult to specify the point of time at which the widow loses her control 


(18) Kamavadham v. Jovsa, 3 M H 

C. R. 116. . 

(19) Kailas noth v. Bisioanath, (1133) 
B. S. C. C, reported in Grose v. Amnta- 
Hiayi, 4 B. L. R. (O. C.) t (41-n). 

(20) Grose v. Amritamayi, 4 B. L. K. 
(O. C.) 1 (42); Soorjectnoney v. Dcno- 
hundoo, 9 M. I. A. 123. See these cases 


explained in Ishri Putt v. Hansbv*ti, 10 
C. 324 ( 335 . 336 ) P. C. 

(21) Saodatnini v. Administrator- 
General, 20 0 . 433 ( 44 i) P. C.; Rama- 
sattit v. Mangai Karosu, 18 M. 113 (119. 
120); Saminatha v. Manikasami, 22 M. 
356 . 
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over the unexpended portion of her income from her husband’s estate. 
“ If sh e may spend or give away the whole, may she not put by some? 
If she saves one year or month, may she not spend those savings the 
next year or month? If she may savt and spend again, may she not 
place her savings so as to get some income from them? And so on 
through all the steps of the sorites.”'--) So, in another case, where a 
simple money-decree obtained against the husband was sought to be 
realized from rents accruing after his death, the Court said: “ There 
can be no doubt, as we conceive the law to be in this country, that this 
lady, as the widow of a sonlcss and separated Hindu, became, in virtue 
of her widow’s estate, entitled, upon the death of her husband, to the 
rents which might accrue from the immoveable property These 
rents, if already received by het and put into her po;ket, could not be 
treated in law as assets of her husband. They were her assets in virtue 
of her widow’s estate. It can make no difference if the rents, which 
accrued after her husband’s death, had not been actually put into her 
pocket. She was entitled to them, not as representative of her late 
husband, but in the right of her widow’s estate.”***) So, a decree 
obtained by a separated sister, in respect of certain payments made by 
her on account of her sister’s sons and another, was held to be execut¬ 
able by her own personal representatives, and was not one which would 
pass to her sister by inheritance.***) 

2916. The test, in such cases, would seem to be that any accumu¬ 
lation of income, made after the estate vested in the widow, still re¬ 
mains its accumulated income, over which the widow has full power 
of disposal. Hut if on the other hand, the accumulation was made 
before the estate vested in her, then it would be treated as a part of 
the corpus. This distinction was ignored in a case'--*) animadverted 
upon by the Privy Council.*') 

2917. Female Owner* in Bombay.—The rule that female heiresses 

E t . , take only a limited estate, is subject to an excep- 

xcep ion ;. tion in favour of certain female heiresses in Bom¬ 

bay, where they are held to take an absolute estate, the rule being that 
all females who belong to a family by birth take an absolute estate,**) 
while those who belong to it by marriage take only a limited estate. 
Consequently, a mother,**) a grandmother,**) and a widow of the Pro 


'l T ‘>1 " I ‘i {touufoim \ si\[ inqvtfy u ! (i) Ishri Dull v. Hansbutti, io C. 324 
(22) Ishri Dull v. Hansbutti, 10 C(334) P C 
324 (134) P. C., distinguishing contra (2) Bhan v. Raghunath, 30 B. 229, 
A. 256, as extrajudicial, ib, p. 337 , vaADhoadi Radhabai, 36 B. 546 
overruling Grose v. .tmritamayi, 4 B. L. (3) Viuayak v. Lukmeebai, 1 B H 
K 1 ( 42 ) C. K 117; Narsafpa v. Sakharam, 6 B, 


(42). 

(23) Kanno Dai v. Lacy, 19 V 235 
(236) ; Kilasha v. Bitto, t6 I. C. (O.) 
471 . 

(24) Sit a Ram v. Dulam, 41 A. 350 

(354. 355)- • n t o 

(25) Grose v. Amntamayi, 4 B. L. K. 
1 (42). 


H. C. K. (A. C.) 215; Sakharam v. 
Sitabai, 3 B. 3531 Bharmangavda v. 
Rudrapgavda, 4 B. 181 (187); Tuljtram 
v. Mathuradas, 5 B. 662 (670) ; Madhav - 
ram v. Dave. 21 B. 739 (744); Vnjbhu- 
kandas v. Farvati, 32 B. 2. 

(4) Dhondi \. Radhabai, 36 B. 546 
contra in Gandhi v. Jadab, 24 B. 192. 
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positus/ 3 ’ his daughter-in-law* 5 6 ’ and the wives of Gotraj Sapindas* 7 ’ 
take only a limited estate, whereas a daughter/ 8 9 10 ’ a sister/®) a niece 
and grand-niece, and, in fact, any female relation born in the family of 
the Propositus take an absolute estate by inheritance to him, so as to 
become a fresh root of descent. This had been the long established 
rule in Bombay ascertained by the Court as far back as 1859/'°’ which 
the Court will not now disturh on the principle of Stare decisis /"’ 

2918. Jain Widow.—Another exception to the rule is afforded by 
. the Jain custom which vests in a childless Jain 

bxcep ion tz). widow an absolute right in her husband's separate 

property/ 1 - 2 ) But, otherwise, she takes the ordinary limited estate/ 13 ’ 
though there are instances of local custom which entitles her to inherit 
an absolute estate. Such custom was found proved in the case of the 
Jain community of Magrole and l T plata in Kathiawar, where a widow, 
on the death of her husband, was found to become entitled absolutely 
to the properties left by him, which she had the power to dispose of 
cither inter vivos or by Will/' 4 ’ 


2919. Deed or Devise Excepted.—The rule that a Hindu woman 
E . . can only inherit a limited estate, is not inconsist- 

xc«p ion i ). ent with her otherwise acquiring an absolute 

estate. Indeed, the incompetence of a woman by reason of her sex is 
held to be limited only to an estate acquired by ordinary succession, 
and not to one acquired by compromise/' 3 ’ gift, Will or by adverse 
possession. So, where on the death of her husband, his widow sued her 
husband’s co-parceners for possession of his estate, whereupon the co¬ 
parceners compromised the suit by executing in her favour a deed of 
gift as a matter of favour, conveying to her certain properties, it 
was held that, though by suit she could only have obtained a life-estate, 
by the compromise she had obtained a larger estate which the language 
of the deed in her favour was susceptible of conveying/' 6 ’ The ques¬ 
tion is one of construction. Jn this case, the right of the widow was 
denied, and the property was conveyed as a matter of favour, which 


(5) Janiyatram v. Jamua, 2 B. II. C. 
K 10; Lakshmi Bat v. Ganpat, 4 B. II 
C K. 160 (163); Bhaskar v. Mahadeo, 6 
B. H. C. R. (O. C.) 1; Gurunath v 
Krishnaji, 4 B. 462. 

(6) Gangadhar v. Chatidrabhaga, 17 
B. 690 F. B. 

(7) Tuljiram v Mathuradas, 5 B. 662; 
Gangadhar v. Chatidrabhaga, 17 B. 690 
K. B.; Dhondi v. Radha Bhai, 36 B. 546. 

(8) Pranjivan Dos v. Dev Kuar, 1 B. 
H. C. R. 130; Navalram v. Nandkishor, 
1 B. H. C. R. 209; Janki Bai v. Sundra, 
14 B. 612; Bhan v. Raghunath, 30 B. 229 
(236, 237); Gulappa v. Tayava, 31 B. 
453- 

(9) Vtnayak v. Lakshmi, 1 B. H. C 
R. 129; Dhondu-v. Gungabhai, 3 B. 369; 
Biru v. Kahndu, 4 B. 214; Bhagirathi v. 
Baya, 5 B. 264. 

(10) Pranjivandas v. Dcvkuvarbi, 1 B. 


H. C. R. 130 (133), followed in Bhan \. 
Raghunath, 30 B. 229 (236. 237). approv¬ 
ed in Baheant Rao v. Baji Ran, 48 C\ *o 
(43, 44) P. C. 

(11) Dhondi v. Radhabai, 36 B. 546 
(548) ; Bakuant Rao v. Baji Rao, 48 C. 

30 ( 43 , 44 ) P. C. 

(12) llarmabh v. Maudit, 27 C. 379 
(390) (cases reviewed) ; Shea Singh v. 
Dakho, 6 N. W. P. H. C. R. 382 (411), 
affirmed O. A. 1 A. 688 (705) P. C.; 
Shitnbu v. Gayanchand, 16 A. 379; 
Madanji v Tribhuxean, 13 Bom. L. K. 
1121. 

(13) Shimbhu v. Gay an, 16 A. 379. 

(14) Madanji v. Tribhoxean, 36 B. 
396, - . 

(15) Sambasira v. Penkatesxeara, 31 
M. 179. 

(16) Sambaswa v. Visx>am, 30 M. 356, 
O. A. Sambaswa v. Venkatasxoara, 31 M. 
179. 
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was held to distinguish cases in which the property was conveyed in 
settlement of her claim.<-» It has already been seen that it is open 
to a person to convey an absolute estate m favour of a female by gift 
or Will, though the presumption is that they take a limited estate 
Cut the natural presumption may lie displaced by the use of such apt 
expressions as suffice to convey a he liable estate < l8 > 

315 . ( 1 ) Lender the Mitakshara. lav two or more joint 

E.tate of joint female heirs take as joint tenants with the 
h ®> r ®« right of survivorship inter sc; 

( 2 ) But those subject to the Mayukh 
and Dayabhag laws take as tenants-in-common; 

(3) Any alienation by the former must be made either 
jointly by all or with their express or implied consent; 

( 4 ) But an alienation by the latter may be made by any of 
the co-heiresses to the extent of her share. 

Synopsis. 

Estate of Joint Heiress (2906). 

2920. Analogous Law.—It has already been seen that one distinc¬ 
tion between the Mitakshara and other schools is as to the interest 
taken by the heirs upon succession. Under the Mitakshara school, 
which favours and strives for joint estates, female heirs on succession 
take as joint tenants,* 19 * while those under the Mayukh (so > and the 
Dayabhag* 21 * take as tenants in common in gn/wi-severalty. From the 
fact that the Mitakshara women inherit jointly, it follows that the right 
of enjoyment and alienation must fill partition, remain joint. Consequently, 
one Co-heiress cannot, without the consent of the other, alienate 
the joint estate unless she does so as agent or manager for the 
other. As was observed by the Privy Council: “ They are, therefore, 

in the strictest sense, coparceners, and between the undivided coparceners, 
there can be no alienation by one without the consent of the other.”* 22 * 


(17) Rabutty v. Shibchunder, 6 M T 
A. 1 (16) ; Ditto Natli v. Go pal, 8 C. L 
R. 571; Ganpat v. Ram Chunder, 11 A. 
296; explained in Sambastva v. Vinam. 
30 M. 356 (360). 


(18) Suraimani v. Rabi Nath, 30 A. 
84 P. C.: Bhaidas v. Gulab, 26 (\ \V. N. 


129 P. C. 

(19) Bhagioandccn v. Myna Bax, 11 
M. I. A. 487 (515); Radhamani v. 

Alakajeswari, 16 M. 1 (10) P C.; Ven- 
kayamma v. Venkata, 25 M. 678 (686- 
688) P. C.; Bangbutty v. Radha Kissno, 
Montr. 314; Jijoyiamba v. Kamakshi, 3 
M. H. C. R. 424; Gajapathi v. Gaiapathi, 
1 M. 290; Kathaperumal v. Venkabai, 2 
M. 194 (195); Gurivi v. Chinnamma. 7 


M Q3 (95); Ariyaputri v. Alamelu, 11 
M. 304 (306) ; Ramakkal v. Ramasami, 
22 M. 522; Balagobind v. Ram Kumar, 6 

A. 431 (436); Ram Piyari \. Mulchand, 
7 A. 114 (117) ; Mu la Bai v. Maharaj 
Singh, 2 C. P. L. R. 166; Khulroo v. 
Saraszoati, 5 C. P. L. R. 58; Chandcr v. 
Murat Singh, 7 C. P. L. R. 153 - 

(20) Bulakhi Das v. Keshav Lai, 6 B. 
85 (88) ; Bhaqirati Bai v. Kahnujirao, 11 

B. 285; Hari v. Vital. 31 B. 560; 
Vithappa v. Savitri, 34 B. 510; Rukh - 
maui v. Keshav ImI, q Bom. L. R. 12931 
Chinnaku v. Utam, 2 S. L. R. 59 . 

(21) Janoki v. Mothuranath, 9 C. 580 
(585) F. B. 

(22) Bhagwandeen v. Myna Bai, II M. 
I. A. 487 (515)- 
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But this was not a case of alienation for legal necessity. Tn another case, 
their Lordships had to consider whether a mortgage by the senior co- 
widow, who managed the estate, and was presumably joint, for legal neces¬ 
sity but without the consent of the junior widow, was, on the former’s 
death, enforceable against the estate, which the junior widow took by 
survivorship. Their Lordships found that the mortgage had not been 
executed by the senior widow qua manager, and that any mortgage exe¬ 
cuted by her, even for necessity, without the consent of the co-widow, 
could not be enforced against the latter, when the estate passed to her 
by survivorship.*-'^ These cases still left undecided the question whether 
a divided co-widow is entitled to alien her own interest for legal neces¬ 
sity, so as to bind the surviving co-widow. It has already been seen 
that no partition between co-widows can defeat their right of survivor¬ 
ship (Section 169), from which it follows that no alienation by a divided 
co-widow, even if supported by legal necessity, can, on her death, bind 
her surviving co-widow. It has been so held in several cases, though 
the contrary has also been maintained on the analogy of coparceners, any 
one of whom may alien joint property for legal necessity/-’^ But these 
cases happened to be cases of alienations by a co-widow, of her share, 
for legal necessity. But if the principle applicable to coparceners be fol¬ 
lowed, then a co-widow might alienate the whole estate for legal neces¬ 
sity, and even without her alienation, even her unsecured debts would 
be so recoverable. 

In any case, it would be so where the co-widows have relinquished 
their right of survivorship, which they are entitled to do (§ 1779), or 
where a co-widow has surrendered her interest to the other, in which 
case, the latter would take as on survivorship/ 

316 . (1) Any accretion made by an heiress partakes of 

„ the nature of the estate to which it is added; 

Accretion. 

(2) The question whether any property 
i. an accretion to the parent estate is one of intention to augment 
it by treating it as a part thereof; 

( 3 ) But in the absence of anything appearing to the 
contrary, any purchase made out of income of an estate may he 
presumed to be an accretion thereto. 


Illustrations. 

(a) A, a female heiress, receives the income of her husband’s estate from the 
v.xecutor of his Will, who holds the estate in trust for her and his other heirs. A 
purchases property out of the income so received and devises it to her own relation. 
A is entitled to do so, since she having no estate in possession, there is no question of 
accretion/*) 


(23) Gajapati v. Pusapati, 16 M. 1 (10, 
n) P. C. 

(24) Jai Narain v. Mannalal, 50 A. 
489 ( 494 ). following Thakurmani v. Dai 
Pont, 33 C. 1079 (1089). 

(25) Ramakkal v. Ramasami, 22 M. 


522 (524) ; Sadalai v. Gomathi, (1912) 
2 M. W. N. 911 ; Judubansee v. Asamn, 
14 W. R. 370. 

( 1 ) Saodamini v. Administrator-Ge¬ 
neral, 30 C. 433 (442) P. C.; Subrama - 
nta v. Arunochalam, 38 M. 1 , 
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(b) A receives an estate by way of maintenance, out of the profits of which she 
purchases a village B. B is A\ stndhan at her absolute disposal.^) 

(c) A devises an estate to his widow B for l.fe Out of the profits of this 
estate, B purchases a property C C is her stridhan at her absolute disposal.O) 


Synopsis. 


(1) Analogous Law (2921). 

(2) Widow's Interest in slccu- 

mulations (2922). 

(3) Accretion to the Estate 

(2923). 

(4) Question of Accretion Otu 

of Intention (2924). 

(5) 'Widow’s Power of Absolute 

Disposal (2925). 


(6; Evidence of Accretion 
(2927-2931). 

(7) No Accretion (2932-2935). 
(8; Income and its Savinas 
(2936-2939). 

(9) Widow's Conduct and Dis¬ 
position (2940) 

(10) Woman -is Donee (2941). 


2921. Analogous Law.—This section is supported by the undernoted 
cases. (4) The rule as to accretion follows the general rule of Hindu Law 
regarding the nature of interest which women take, whether by inheritance, 
gift or otherwise, in all of which cases they are presumed to take only a 
limited interest, an interest which is ertoneously spoken of as a life-estate, 
which it is not, since it is an estate of inheritance. Consequently, it follows 
as a natural corollary that the unexpended profits of the corpus, which re¬ 
main undisposed of, and the property into which they might be invested, 
must form an accretion to the estate, unless the life-holder indicates that she 
intends to treat them as her ow r n. That she is entitled to do so, follows 
from the fact that while the female heir is not absolutely entitled to the 
corpus, she is so entitled to its income; but, nevertheless, since the undis¬ 
posed of income follows the corpus, the presumption of its so doing is justi¬ 
fied in the absence of an) thing to show to the contrary. The case is. how¬ 
ever, different where the female takes under a gift or devise, in which case 
her right to the corpus or to its income would depend upon the terms of the 
grant. If it confers an absolute estate upon hei, there can be no question 
of accretion. If the estate conferred is limited, but she is expressly given 
an absolute right over the income, then the income would be hers, and 
all, it is converted into, w'ould be prima facie hers also. It may be asked: 
What difference is there between the two cases, since in either case the in¬ 
come is absolutely hers, and why should the presumptions in the two 
cases be different? The answer is that in the one case the natural rule 
that Accessio cedit principal applies, whereas in the other case there can 
be no room for accession, since the grantor had himself separated the 
income from the corpus. 


(2) Subramaniani v. Arttnacltelam, 28 

M. 1 (8). 

(3) Guru Prasad v. Nafar Das, 3 B. 
L. R. (A. C.) 121. 

(4) Isri Dutt v. Hansbulti, 10 C. 324 
P. C. 

Cl (1). —Naba Kishore v. Upendra 
Kishore, 26 C. W. N. 322, 65 1. C. 305. 

v. Administrator- 


(1922) P. C. 39. 

Cl. (2 ).—Saodanum 


General, 20 L. 433 (442) P. C.; Aviswarya 
v. Sivaji, 49 M. 116; Rukmabai v. lax Pal, 
23 N. L. R. 108, 100 I. C. 457. ( 19 - 27 ) N- 
122 . 

Cl. (3). —Isri Dutt v. Hansbutti, 10 C. 
324 (337) P- C.; Sheolochun v. Sahe 
Singh, 14 C. 387 (393) P. C.; Saodamini 
v. Administrator-General, 20 C. 433 (441) 
P. C.; Krishna Kumari v. Rajendra 
Bahadur, 2 Luck, 43, (1927) O. 240. 
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2922. Tn dealing with the subject of accumulations, it has been seen 
that the heiress is entitled to all accumulations from income made to her 
estate since the estate vested in her. These, being in the nature of income, 
are absolutely at her disposal. The subject of accumulations is allied to ac¬ 
cretion, and the reports teem with cases in which the question for decision 
was whether the property acquired by the widow is to be taken as incor¬ 
porated into hei heritage or is to be treated as her own. The whole question 
is one of intention. Did she intend to augment the estate or to benefit 
herself? It is settled that the heiress is entitled to appiopriate and dispose 
of at her discretion, the income from her estate, however large, from 
which it follows that whatever she may expend without let or hindrance, 
she may also save or invest for her ow'n use. This is also conceded. But 
then arises the question, suppose a widow comes into possession of the 
property of the husband, and receives the income, and does not spend it, 
but invests it in the purchase of other property, what is the presumption? 
Now, the Hindu Law presumes that a Hindu woman is incompetent to 
possess more than a limited estate—that she may possess an absolute estat« 
is in the nature of an exception, and as regards the purchase out of the 
savings of her limited estate, law presumes that such purchase is impressed 
with the same incidents to which her main estate was subject. (s) But it 
is only a presumption which may he rebutted by evidence of intention 
showing that the purchaser intended to treat the acquisition as her own. 
This appears to be the trend of the leading cases on the subject, though, 
at first blush, they do not all appear to be reconcilable < 6) 

2923. In one case, the widow had made such purchases from the 
profits of her estate. She gifted them to her daughter, describing them 
as her self-acquired property. Her reversioners sued for a declaration that 
the gift conveyed nothing beyond the donor’s limited estate, but the suit 
was thrown out, on the ground that the widow' could treat the property as 
her own, and the fact that she described it as her self-acquisition and 
conveyed it, as such, by a gift inter vivos, was evidence that she did intend 
to treat it as such.(7) | n so holding, Ainslie, J., said: “If a distinction 
is to lie drawn between current income and accumulations, where is the 
line to be drawn? When does the surplus cease to be part of the current in¬ 
come? There is no rule requiring a widow to make up her accounts at 
stated intervals, and carry the unexpended balance to the credit of the 
husband’s estate. How are we to say that up to 31st December she is 
free to spend the money in hand as she chooses, but on the 1st January it 
lapses like an unexpended assignment of public money at the close of the 
financial year. Who is to audit her accounts? If she is accountable to 
the heirs of her husband, not only for the safe custody of his estate, but 
for the expenditure of the income, then 1 can understand that she is not 
free to give away the moveable property purchased out of the surplus. 

1 may say once for all, that in speaking of surplus income, I assume 
that it is a bom fide surplus, and that the expenditure of it will not in- 


(5) Ishri Dutt v. Hansbutti, 10 C. 324 
P. C.; Sheolochan v. Sahcb Singh, 14 C. 
387 P. C.; Saodamini v. Administrator- 
General, 20 G 433 (443) P. G; Wahid 
AH v. Tori Ram, 35 A. 551 (554); Upen- 
dra v. Nobo Krishna, 23 C. W. N. 64, 48 


I. G 993; contra in Akkanua v. Vcnkayya, 
25 M. 35i: Vikrama v. Vikrama, 33 M. 

L. J. 665. 

(6) Bhagabafi v. Soho dr a, 16 C. W. N 
834. 13 T. C. 691. 

(7) Hansbutti v. Ishri Dutt, 5 C. 512. 
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volvc any improper alienation of Hie carets to mec* charges which a 
widow is required to provide for; indeed, in such i case, l do not sec 
how she is at liberty to give away, or squander anv portion of the 
income, whether as cash or after it ha«* been converted into property 
of any description.”**) This case was ,e\crsed on facts by the Privy 
Council who, however, endorsed the above enunciation of principle, 
adding: “It is impossible to read Mr. Justice Amslie’s forcible argu¬ 
ment without feeling thai it is dilticult to speufy '.ho point of time at 
which the widow loses her control ow-r the unexpended portion of hex- 
income from her husband's estate.”**” They then added that it was not 
possible to lay down any sharp definition of the line which separates 
accretions to the husband’s estate from income held in suspense in the 
hands of the widow, as to which she has not deleimined whethei nr not 
she will spend it.*‘°) 

2924. But another case in which thr widow’s pmvei of absolute dis¬ 
ease, and found the following facts, decisive of the question, against 
the widow: (*) The purchases were of shares of land, in which the 
husband was a shareholder to a large extent, and which showed that 
the purchases were intended to make the estate compact, (it) Though 
they were purchased a short time after his death in 1857, no attempt to 
alienate them was made till 1873. i.c, a pcnod of 16 years, (in) The 
object of the alienation was not the need ox the personal benefit of the 
widow, hut a desire to change the succession and to give the inheritance 
to her own heir in pi*eference to her husband’s heirs, (iv) Neither with 
l-eferencc to this object nor, apparently, in any other way, had the widow 
made any distinction between the orginal estate and the after-purchases. 
“ These are circumstances ■which, in their Lordships’ opinion, clearly 
establish accretion to the orginal estate and make the after-purchases in¬ 
alienable by the widow for any purpose which would not justify aliena¬ 
tion of that original estate.”*") 

2925. Another case in which the widow's power of absolute dis¬ 
posal was upheld by the same high tribunal, arose on the follow ing facts. 
'Ihe wife had inherited her husband’s estate under his Will, the 
accumulations of which, amounting to Rs. 2.80,(XX) since her husband’s 
death, were made over to her in 1866, most of which she soon afterwards 
invested in Government paper which. 20 yeais later, she assigned to the 
Advocate-General and made a Will. The question was whether she had 
the power to dispose of this sum absolutely by Will. Her husband’s heirs 
conceded that the question was one of intention, hut contended that her 
intention w'as clearly shown by her having invested it. and thus capitalized 
it, and that in any case the presumption favoured accretion which 
had not been rebutted. The Courts in India held against accretion, and 
this view was affirmed by the Privy Council,* 1 -) who said: “The 
appellant’s counsel contended that the savings of a Hindu widow must 


(8) Hunsbutti v. Ishri Dull, 5 (’. 512 
(524), reversed O. A. Ishri Putt v. Ihtns- 
butti, 10 C. 324 (334) P. C. 

(9) Per Lord Hohhousc in Ishri Putt 
v. Hunsbutti, 10 C\ 324 (334) P.C. 

(to) lb., p. 337. 


(11) Ishri Putt v. Hunsbutti, 10 C. 324 

(12) Girish Chunier v. Broughton, 14 
C. 861, affirmed O. A. Saodamini v. 
Broughton, 16 C. 574, affirmed O. A. 
Saodamini v. Administrator-General, 20 

C. 433 P- c. 


H. C.- 91 . 
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be presumed to have been made for the benefit of her husband’s estate. 
Without examining the precise result of the decisions, it is sufficient to 
say that, in this case, there is no room for any such presumption, for 
the corpus of the estate never came to the widow, but was taken by 
Shamacharan Mullick under the Will, and the income to which the widow 
succeeded was separated from it, and became and was dealt with as an 
entirely separate fund. There was no estate of her husband’s in her hands 
for her to augment. She did nothing to indicate an intention to make the 
fund received, or the interest on it, part of her husband’s estate which 
was in other hands, or to justify the inference that she wished it to 
revert to her husband’s heirs. It was said she had placed in investments 
c-f a permanent nature. Had she done so, it does not appear to their 
Lordships that this circumstance alone would have added the fund to the 
estate devolving on her husband’s heirs. But the lact is that, having 
received the money in currency notes which yielded no return, and the 
keeping of which was attended with much risk, she at once placed it, as 
any prudent person would do, in securities, investing it in Government 
promissory notes yielding regular interest, but which were negotiable ins¬ 
truments transmissible by mere indorsement. It is important also to 
observe that the other funds which she received from Shamacharan 
Mullick (the executor) were invested precisely in the same way, and at 
the same time, and that for purposes of investments, therefore, the fund 
in dispute was not kept separate, but was mingled with her general per¬ 
sonal means, and she seems to have used the interest and income of the 
whole indiscriminately for her maintenance and spent the greater part 
of it.”* 1 *! Reference was also made to the fact that she described the 
securities as her absolute property “ for my own benefit and without any 
intention or desire to make the same, or any part thereof, accumulations 
to the estate of Babu Nobo Kumar Mullick (her husband).” Upon these 
facts, their Lordships concluded that the notes were her absolute property 
‘‘and further that she never indicated any intention to make the same 
part of her husband’s estate for the benefit of his heirs.”*' 4 ! 

2926. What is the difference in principle between this case and the 
last, it may be asked? The difference is clear. Since while in the one 
case the corpus was in the hands of the widow, in the other case 
it was in the hands of the executor, of which only the income was 
made over to the widow. Again, the nature of the investment in the 
cne case gave a clear indication of augmenting the estate, whereas the 
investment in the other case was such as “any prudent person” would 
make of his savings. These two cases are, therefore, instructive in that 
they show what is an accretion and what is not. 

2927. Evidence of Accretion.—In some cases, the Courts were in¬ 
clined to the view that whatever acquisitions were undisposed of by the 
widow, must be taken to have been left as an accretion to the estate/ 1 *! 
But the Privy Council reversed this decision upon other grounds without 
going into the legal question. It is often a question of some nicety, to 
determine in each individual case, whether the property in dispute is in 


(13) Saodamini v. Administrator-Gene- 
rai 20 C 433 (443) P. C. 

(14) lb., p. 143. 


(15) Bhola Nath v. Bhaaabatti, 7 B. 
L. R. 93, reversed O. A. Bhagabatti v. 
Bhola Nath, 24 W. R. 168 P. C. 
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the nature of accumulation, or is merely a saving belt* in suspense bv the 
widow, intended to lie appropriated for her personal use later on. 

2928. 'I he question licing. then, one of intention, evidence of such 
intention must be found in the or cum- mecs of each case. Rut apart 
irom intention the other way, the presumption is in favour of accretion 
whether it comprises unexpended income, or the property acquired there¬ 
from, or even additions made to the corpus by adverse possession/* 8 * 
Where, for instance, the widow const meted a house out of her savings 
upon land which she had inherited from her husl and, it is a clear indication 
of her intention to treat the house a- an accretion to the land/ 1 ?) The 
same presumption might arise where the willow puiunses a share of land, 
of which she held a niajot portion as inherited from her husband, which 
would indicate an intention that the acquisition was i iade with the view 
of improving her estate hv making it mmc compact and convenient for 
management/' 8 ) So, where a howduh (seat on an elephant), which was 
originally a part of the estate of the husband, had been told to a stranger in 
execution of a money-decree against the estate, but the widow re-purchased 
it. the Court held the inference irresistible that she intended to treat it as 
a part of her husband’s estate/*^ So. where the widow makes no distinc¬ 
tion between the original estate and the aiter-purchase. the prinw facie 
presumption is that it has been her intention to keep the estate one and 
entire, and that the after-purchases are an increment to the original estate. 

2929. This was the view' taken in a case in which the widow, having 
made purchases out of the savings of her husband’s estate, had gifted the 
whole estate including the after-pm chases by a single deed “ for the pre¬ 
servation of the riasat and name of her husband, for the worship of the 
Thakur and for her husband’s shradh ” The Court held that upon this 
deed of gift there was no doubt that the widow regarded herself as equally 
entitled to the two properties and in the same right as her husband’s widow, 
which was only consistent with the after-purchases being treated by hei as 
accretions to the original estate. “ The transaction appears to indicate that 
her intention was not to create separate estates, one to go in one way, and 
another in another, but to keep the whole as one entire property.” (2 °> So, 
there is a presumption that all unappropriated profits of the estate pass 
with the corpus to her reversioners As Ainslie. J , said: “ The fact that 
unappropriated profits do not pass as stridhan, is to oe explained on the 
theory that when the widow has left money accumulated, it was her in¬ 
tention to add such money to the estate and to abstain from exercising 
her full rights over them.” (iI * 

2930. But this presumption can only arise where the female takes by 
inheritance and not bv devise. In the latter case, as grantee of the rents 


(16) Lajivanti v Safaehand. 5 T. 192 
P. C.; Chakradluir v. Shah Kant, 88 I C 
767, (1925) P. 460; Umrao Singh \. 
Pirthi, 86 I. C. 445, (1925) A. ,169. 

(17) Fakira v. Cof>ilal, 6 C.T..R. 66 
(68) ; Venkata v. Venkata, 31 M. 321. 

(18) Ishri Dutt v. Hunsbutti, 10 C. 324 
(334) P. C.; reversing Jlunsbutli v Ishri 
Dutt, 5 C. 512. 


(19) Bhagahati v Sahodra, 16 (\ W. 
N. 834. 13 I- C. 691. 

(20) Shcolochun v. Saheb Singh, 14 ( 
387 (393, 394) P. C„ following Ishri Putt 
v. Hansbutti, 10 C. 324 P C. 

(21) Hansbutti v. Ishri Putt, 5 C 512 
(525), followed in Rivett Carnar v. Jivi 
Bai 10 B. 478 (482); Bhagabaii v. Saho¬ 
dra, 16 C. W. N. 834, 13 I. C. 691. 
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and profits for life, tiny vest in her absolutely as her own stridhan, and 
on her death, will go to her own heirs and not to the reversioner.< 22) 

2931. In one case, the widow, being in possession of her husband’s 
estate, sued for and obtained a decree for pre-emption, whereupon the 
land so acquired was, by reason of the mode of acquisition, held to become 
an accretion to her inherited estate.* 33 ) But the mere facts that her right 
of pre-emption arose by reason of her inheritance and the pre-emption 
money was paid out of the income of her inherited estate, do not seem 
to be any evidence of her intention to treat her new acquisition as an 
accretion to the main estate. A case for accretion would, however, arise 
even where the widow, after her possession of her husband’s estate for 
over fifty years, suffers it to be sold in execution of a money-decree against 
her and repurchases it herself out of the income of her husband’s estate. 
Here it may be safely presumed that, inspite of the lapse of so long a period, 
the repurchase of the property belonging to her husband was, in the 
absence of other circumstances, presumably intended to restore the status 
quo antc< J ri 

There can be no question but that the enlargement of the widow’s 
estate from an inferior proprietary tenure to a full proprietary tenure, would 
not alter its incidents, to the derogation of other persons interested in the 
reversion* 3 *) ; and, contrariwise, the acquisition by her as proprietor of 
under-tenures, wouid not lead to the same result.*’) 

The fact that a property, though purchased by the widow, was described 
as of the estate of her husband, shows the intention to treat it as an 
accretion.* 2 ) 

2932. No Accretion.—There can be no question of accretion where the 
heiress is in possession of no estate,* 3 ) nor where, being in possession, she 
holds it otherwise than as an heiress. It is only when she owns it as such 
that any question of accumulation or accretion can arise. Even then, 
since the question of accretion is one of intention, it follows that the heiress 
possesses the unfettered power of disposal over purchases made by her 
during her life-time.*'*) She may, in fact, by her express declaration, act 
or conduct, show that she docs not intend to incorporate her acquisitions 
with her inherited estate.**) It is only when her act or conduct is equivocal 
that any question of presumption or of intention can arise. If she dis¬ 
poses of her acquisition by a transfer inter zrivos, the question of intention is 
reduced to the question of construction of the deed, and if it is unambigu¬ 
ous, her power cannot be questioned.* 6 ) Her conduct may sometimes 
afford a clue to her intention, as where she purchased her brother’s property 

(22) Guru Prasad v Nafar Das, 3 B. occupancy right by payment of her own 

L.R. (AC.) 121 (123). money; Prem Lai v. Bhag Chand, to N. 

(23) Chela Ram v hhar Das, (1916) L. R. 4, 69 T. C. 669, (1923) N 34. 

P. W. R 41, 32 I C. 831 (2) Upendra v. Nobo Kisliore, 23 C. 

(24) Niranjan \. Shib Prasad, 41 l.C. W.N. 86, 48 I. C. 993 (1002). 

(C.) 370. (3) Saodamini v. Administrator-Gcnc- 

(25) S. 90, Trusts Act; Kashi Prasad ral, 20 C. 433 (442) P. C. 

v. Indar Kunwar, 30 A. 490 (495, 496). (4) Wahid Ali v. Tori Ram. 3* A. 551; 

(1) Shankar Stngh v. Lai Bahadur, 82 Jokhan v. Dulari, n O. C. 310. 

I- *v 637. (1926) O. 277; aliter —where (5) Saodamini v. Administrator-Gene - 

she inherits Akad Kar lands and acquires ral, 20 C 433 (443) P. C. 
therein occupancy right; Narain Singh v. (6) Ishri'Dutt v. Ilansbutti, 10 C. 324 

Sada Kaur, 6 L, 134; or acquires an (337) P. C. 
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at a Court sale and then immediately reconvcyed it to him, which was 
held to be clear evidence of her intention to benefit her brother, and the 
property could not, therefore, 1* treated ,.s -,n accretion to her husband’s 
estate/?) 

2933. Properties purchased on the redil of the husband’s estate do not 
necessarily become accretions, though n is equitable that he who takes them 
must pay the charge/ 7 8 * ) So, again, whe>c a fem.de 5s granted, for her life 
the rents and profits of an estate by Will, the> v.st in her absolutely by 
way of assignment, and whether they are collected or not, they pass on 
her death, to the heirs of her slridhan/") Such ctse is distinguishable 
from a maintenance grant, in which case all bet savings tncrefroin .ire her 
stridhan/ 10 * ) and all arrear is tieated as a debt due to her. which her 
stridhan heirs can recover, and to whom consequently, pass all properties 
purchased out of her grant/") 

2934. Where the widow, who had inherited her husband’s house, re¬ 
built it and sold it during her lifetime, it was held that it must he presumed 
that she rebuilt it out of her own money over which she had full conrol, 
and the resale by her was evidence of her intention that she did not intend 
to treat it as an accretion to her inherited estate/ 12 ) 

After the title had vested in the widow, her reversioner took wrongful 
possession of her estate. She sued him and obtained a decree for mesne 
profits, which she assigned to another and then died. The assignee sued out 
execution against the reversioner, in whom the estate became subsequently 
vested, and he contested the willow’s right to alien ner decree for mesne 
profits so as to enure beyond her lifetime; hut the Court held that the 
decree for profits was a decree for her income, which she was competent 
to assign and that, as there was no evidence that she had treated the decree 
as an accretion to the estate, the assignee was entitled to recover/ 1 J) 

2935. The fact that the purchase was made bemuni, is clcvr indication 
of an intention to keep the purchases separate from the inherited estate/ 14 ) 
The fact that the heiress acquires property b\ using no fund out of her 
inherited estate, is a circumstance which must he taken Into consideration in 
judging of her intention. But it is not conclusive of her intention one way 
or the other. A Hindu widow acquired a certain property by enforcing 
her right of pre-emption, to which she was entitled by reason of her in¬ 
heritance. She paid the price of pre-emption by mortgaging the pre¬ 
empted property. On the question arising whether this acquisition was an 
accretion to her husband's estate, the Court held that pritna facie it was not, 
as there was nothing to shew that she intended to incorporate it with her 
husband’s estate/" 1 ) The contrary intention was clearly evidenced by the 


(7) Keshai' v. Marnii, 46 It. 37 

(8) Oodey Singh v. Phool Chund, 5 

N. W. P. H. C. R. 197- 

(g) Guru Prasad v. Nafar l>as, 3 B L. 
R. (A.C.) 121 (123); Rhagbutti v. Hhola- 
nath, 1 C. 104 P. C.; Hansbutti v. Ishri 
Dutt, s C. 512 (521), reversed on facts 

O. A. Ishri Putt v. Hansbutti, 10 C. 324 

P. C.; Shib Saran Kesha Prasad, 
(1918) Pat. 86, 42 I. C. 122 (126). 

(10) Jxrnla Prasad v. Sukhdet, 57 l t ■ 

(A.) 59- 


(11) Subrainanian v. Arunachelam, 28 

M. I (8); Jivala Prasad \. Sukhdei, 57 
I. C. (A.) 59. „ 

(12) Ram Payal v Sumer Singh, 2 0. 
I.. J. 466, 32 I. C. 356. 

(13) Saminatha v. Manikkasami, 2 2 M. 
356. 

(14) Upendra v Kobo Kishore, 23 C. 
W. N. 86, 48 I. C. 933 (1002); Nirmala 
v Deva Karayan, 55 C. 269 (275, 276). 

(15) Sri Ram v Jagadamba, 43 A. 375 
F. B. 



1446 


THE HINDU CODE 


[ S. 316. 


purchase of her brother’s estate at a Court sale by a woman, who had 
inherited to her son, out ot' the savings of which estate she paid for her 
purchase, which, however, she reconveycd to her brother, which was evi¬ 
dence enough of her intention to present to her brother the estate which 
lie had brought to the hammer/ 16 ) 

2936. Income and Its Savings.—Since a woman cannot, outside the 
C1 . Mayukh country, acquire, by partition* 17 ) or in- 

* u,e V heritance/' 8 ) anything beyond a limited estate, any¬ 

thing so acquired cannot be treated as her slridhan. ilut since she has an 
absolute right of disposal of its income, it follows that any savings made 
by her therefrom, would become her slridhan and devolve as such/ 1 ?) pro¬ 
vided it does not become an accretion to the inherited estate. As has been 
seen before, the question is one of intention (§§ 2922-2925). .Such intention 
may be inferred from the fact that the income was kept separate or other¬ 
wise appropriated in the purchase of property which the heiress treated 
as her own and as quite distinct from her inherited estate/- 10 ) Apart 
from such intention, the income of an estate in her possession is not her 
stridhan, and if undisposed of, will go with the estate/ 21 ) The fact that 
she bequeathed such property, describing it as her slridhan, was held to 
be clearly indicative of her intention to treat her savings as her own/ 2 *) 
Property purchased out of savings becomes her stridhan, if it was so 
treated/ 2 *) 

It follows that the estate so acquired would descend to the acquirer’s 
stridhan heirs. 


2937. Presumption of Accretion.—It has already been stated before, 
C1 , that all additions made by a female to her limited 

* u * 1 estate, out of its savings, would prima facie be 

deemed to be accretions, unless there is anything to prove the contrary. 
Jut, on this point, two views are possible, and both have the support of 
cases. The one view is that since a limited estate is the rule and an 
absolute estate an exception, all acquisitions must be presumed to partake 
of the character of the limited estate till the contrary is shown/ 2 *) The 
other view is that the woman’s incompetence only applies to her inherited 


(16) Keshav v. Maruti, 23 Horn. L.R. 
803, 62 I. C. 954. 

(17) Debt Mongol v. Mahadco, .14 A. 
234 P. C'., overruling O. A. Debt Mongol 
v. Mahadeo, 32 A. 253, also Chhiddu v. 
Naubat, 24 A. 67; Mathura v. Ganga 
Ram, 7 A.L.J. 69, 5 I. C. 519; Krishnalal 
v. Nandeshu'ar, 4 Pat. L. J. 38, 44 I. C. 
146; Vinayak v. Laxman, 14 N. L R. 
50 . 

(18) Thakur Deybee v. Rat Baluk Ram, 
11 M. I. A. 139 (172-174); Bhugioandcen 
v. Myna Base, u M. I. A. 487 (504, 513, 
514); Chotay Lai v. Chunnoa Lai, 4 C 
744 P. C.; Sheo Shankar v. Debt Sahai, 
25 A. 468 P.C.; Lai Shea Pertab v. 
Allahabad Bank, 25 A. 476 P. C.; Janak 
Setty v. Mariala, 32 M. 521; Ramji v. 
Durga, (1918) P. R. No. 6, 45 I.C. 90. 

(19) Ranika v. Jamma, 15 A. L. T. 798, 
42 1. C. R46. 


(20) Sosiman v. Sibnarayan, 1 Pat. L. 
W. 375, 39 I- C. 755. 

(21) Sitaram v. Dulam, 41 A. 350; 
contra in Malan v. Kishore Chand, 71 I. 
C. 833, (1923) L. 17. 

(22) Sitaram v. Dulam, 41 A. 350. 

(23) Bhagbutli v. Bholanaih, 1 C. 104 
P.C.; Ishri Dutt y. Ilansbutti, l O. C. 324 
P. C.; Saodamini v. Administrator-Gene¬ 
ral, 2 O. C. 433 P.C.; Veeraraghaia v. 
Kota, 31 M. L. J. 465, 33 I. C. 532. 

(24) Gonda Koer v. Oodey Singh, 14 
13 . L. R. 159; Bhagbutli v. Bholanath, 24 
W. R. 168 P. C.; Ishri Dutt v. Ilansbutti, 
10 C. 324 P. C.; Sheo Lochun v. Sdheb 
Singh, 14 C. 387 P. C.; Saodamini v. 
Administrator-General, 20 C. 433 P. C.; 
Ramanand v. Ramsaratt, 7 I. C. (C.) 28 
(29); Wahid Ali v. Tori Rant, 35 A. 551 
( 554 ). 
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estate, but has no reference to an estate acquired aliunde. Since a woman 
is not incompetent to acquire an absolute estate or title by deed, devise and 
adverse possession, there is no reason why any presumption should be 
made against her capacity to acquire an al -olute estate out of saving, over 
which she possesses the absolute power of disposal.^) In the view of 
the Madras High Court, an acquisition made by the heiress out of the 
income of her limited estate, must be presumed to be her Stridhan in 
the absence of anything to show that she founded to treat it as an 
accretion. The income being her absolute proper! /, so must be the estate 
into which it is converted.^ But of course, there can be no presump¬ 
tion of accretion where the widow is not in possession of her husband’s 
estate.* 2 *) 


2938. Referring to this question, the 1’nvy Council said: “Where i 
widow comes into possession of the property of the husband and receives 
the income, and does not spend it but invests it m the purchase of other 
property, their Lordships think that prima facie it is the intention of the 
widow to keep the estate of the husband as an entire estate, and that the 
property purchased would prima facie be intended to be accretions to the 
estate. There may be, no doubt, circumstances which would show that 
the widow had no such intention, that she intended to appropriate the 
savings in another way.”* 1 ) This case is, then, an authority that a purchase 
out of savings is presumably an accretion. The contrary was contended 
by the appellant in another case, which their Lordships did not concede. 
“ It has been argued,” they said, “ that, assuming the purchases to have 
been made by the widow out of the proceeds of her husband’s estate, never¬ 
theless they do not form an increment to that estate, but belong to the widow 
absolutely and are at her absolute disposal, either by gift in her lifetime 
or by Will. It has been further argued that, even if the presumption be 
that such purchases are an increment to the husband’s estate, it may be 
rebutted by clear proof of her intention to sever them from that estate 
and to treat them as made in her own right, whereupon she acquires the 
power to dispose of them, and that such intention is proved in this case 
... .In the present case, their Lordships are of opinion that Khushal 
Kuar, who always maintained the validity of her son’s adoption as heir 
to her deceased husband, and treated him as entitled to succeed to her 
husband’s property, must be presumed to have intended to make her pur¬ 
chase an accretion to that property: nor do they see any evidence to rebut 
this presumption. ” (a ) 

2939. In another case, the question of presumption being raised, the 
same high tribunal said: “ The appellant’s counsel contends that the 
savings of a Hindu widow must be presumed to have been made for the 
benefit of her husband’s estate. Without examining the precise lesult of 


(23) Akkanua v. Venkayya, 25 M. 351 
( 359 . 360) ; Ramakrishna v. Rukmavati, 11 
M. L. W. 112, dissented from in Rama- 
nand v. Ramsaran, 7 I. C. (C) 28 (29). 

(24) Parthasarathy v. Venkatadn, 46 
M. 190 (220); Aiyas-warya v. Sivoji, 49 
M. 116 (149, 150) ; Akkanna v. Venkayya, 
25 M. 351; Raja of Ramnad v. Sundara, 
42 M. 581 P. C.; but contra in Naba - 


kishore Upendra Kishore, (1922) M. 
L. J. 253 P. C. 

(25) Saudnmini v Administrator- 
General, 20 C. 433 P- C. 

(1) Sheo Lochun v. Saheb Stngh, 14 C. 
387 ( 393 , 394 ) P. C. 

(2) Gonda Kuar v. Oodey Singh, 14 B. 
L. R. 159 (164. 165) P.C., distinguishing 
Soorjemoney v. Denobundoo, 9 M. I. A. 
123 P. C. 
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the decisions, it is sufficient to say that, in this case, there is no room for 
any such presumption.”^) 

2940. I Jut there are cases on the other side of the line, in one of 
which it was said: “ The acquirer of property intends to retain dominion 

over it. and in the case of a Hindu widow, the presumption is none the 
less so, when the fund with which the property is acquired is one which, 
though derived from her husband's property, was at her absolute disposal. 
In the case of property inherited from the husband, it is not by reason of 
her intention, but by reason of the limited nature of a widow’s estate under 
the Hindu Law, that she has only a limited power of disposition. But her 
absolute power of disposition over the income derived from such limited 
estate being now fully recognized, it is only reasonable that, in the absence 
of an indication of her intention to the contrary, she must be presumed to 
retain the same control over the investment of such income. The mere 
fact that properties thus acquired by her are managed and enjoyed by her, 
without any distinction, along with properties inherited from her husband, 
can in no way affect this presumption. She is the sole and separate owner 
of the two sets of properties, so long as she enjoys the same, and is 
absolutely entitled to the income derived from both sets of properties.”^) 
The cogency of this reasoning was admitted by the Calcutta High Court 
who, however, fell constrained to hold that the subject was concluded the 
other way by authority (s) It should be noted that the presumption will 
only arise when it is proved or admitted that the after-acquisitions were 
made with the savings of the inherited estate. There is no presumption 
that anything in the possession of the widow belongs to her husband, and 
he who claims the property as heir of the husband must show that any 
property so claimed by him belonged to the husband/'*) This was the under¬ 
lying thought in the case in which the widow, who had succeeded as heir 
to her son, had purchased her brother’s property at a Court auction out 
of the savings ot her income from her inherited estate. The property* she 
had purchased she rcconveyed to her brother. On her death, this property 
tvas claimed to be an accretion to hei son’s estate, but the Court overruled 
the contention, holding that there was no evidence of any intention, on the 
part of the widow, to treat her acquisition as an accretion, to her son’s 
estate; and that the fact of her rcconveying it to her brother rather proved 
the contrary/') In another case, the widow had made some purchases, 
out of her savings, in the name of her daughter, whereupon the Court held 
that, while the mere purchase did not raise the presumption that the widow 
intended to make a gift of her purchases to the daughter, still it would 
be so presumed if there was evidence that, since their purchase, the pro¬ 
perties have been in the exclusive possession of the daughter/ 8 ) But this 
rule, based on the analogy of advancement, has scarcely any application 
here, and it is apprehended that such purchase is, at any rate, good evidence 
of her intention to segregate her new acquisition 


(j) Saodamini v Administrator-Gene¬ 
ral, 20 C. 433 (442) P. C. 

(4) Akhanna v. Venkawa. 25 M 351 
( 350 , 366). 

(5) Ramanand v. Ramsaran, 7 I. ('. 
<C) 28 ( 29 ). 

(6) Bajai Bahadur v. Indarpal, 26 (' 
K71 (873) P.C ; Jadunath v. Ramnarain, 


11 F. (.'. 434; Kesha;' \ Mamti, 23 Born. 
L. R. 803 

(7) Kesha;’ v. Alaruti, 23 Bom. T,,R. 
803. 

(8) Charusila v. Mrinalini, 64 T. C. 
(<-') 53 t (533), following Ram Narain 
v Mhd. Uadi, 26 (' 227 P. C. 
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2941. Woman as Donee.—It has been said that the presumption as 
to accretion is inapplicable to an estate acquired by the female as the 
legatee or donee, or otherwise than by inheritance (§ 2930) Hut there 
appears to be no distinction in principle, mucc the question in either case 
is what she has acquired, not how she acquired it. An estate acquired 
by devise is presumably as limited a- one taken by inheritance The rule 
here stated is only a rule of evidence and will var\ according to the nature 
of the estate taken b\ her. If she is devised an estat- , with express power 
to appropriate the profits, these and the purchases made therefrom will 
naturally be her stridhan, which she can dispose r ' ; *t her pleasure and 
which, on her death, will pass to her wvn slndhan heir*/ 9 * 

317 . A woman has no power (even with the consent of 
Testamentary in- reversioners) to dispose of, by will, cither of 

capacity. her limited estate or its accumulations. 

Synopsis. 

Testamentary Incapacity of Heiress (2942). 

2942. Analogous Law.—The law of Wills is, as previously mruiked, 
a development of the law of gifts. And as a woman lias no power to 
make a gift, except to relations when supported lr, leligious necessity, 
it follows that she can have no power to make a Will of her limited 
estate, which does not survive her death/ 10 * This is manifest. Hut it 
has been held that, though she has an absolute power of disposal over 
her income in her lifetime/"* she cannot, except in Madras/ 1 -’* dispose 
of it by Will/ 13 * even with the consent of her reversioners/ 14 * 

318 . Except as otherwise provided by any law for the 

incidents of a time being in force, the incidents of a 

woman’s estate. woman’s inherited estate are as follows:— 


(1) She is entitled to absolute possession of the estate 
which vests in her by right of inheritance; 

(2) She is entitled to its beneficial enjoyment; 

(3) She may graut leases and do other acts in the ordinary 
course of management; 

(4) She may transfer all or any portion of the estate for 
her life or until her estate is determined earlier, as for example, 
by surrender or her remarriage; 

(5) Her interest therein may be seized and sold in execu¬ 
tion of a decree against her. 


(9) Bliaybutti v Bholanath, 24 \\ K 
16S P. 1 C. 104 (Sliorl note only); 
Saodamini v. Administrator-General, 20 
C. 433 (441) P. I".; Narsmtjli Rao v 
Mahalakshmi, 30 A. 373 (392) 1 
Guru v. Nafar, n W R. 4 j 7 : -V.. al¬ 
bum aru v. Marakathammal, 1 M. iM>; 
Subramania v. Arunachelam, 2S M. t P. 
It, V eeraraghava v Kola Rtddi, 3 M 
L. J. 465, 33 I. C. 322; Krishna Knwari 
v. .Rajendra Bahadur, 2 Luck, 43, < W- 7 ) 
O. 240. 


(10) Gubardhan v. Ouoof Roy. 3 W 
R. 105. 

(11) Saodantini \. Administrator- 
General, 20 C 433 

(12) Vihrama \. Vikrama, 33 M. L. J 
M15; Alcanna v Vcnkayya, 25 M. 351 

(13) Nihalkhan v llur Churn, 1 Agra 

219; Sarat Chandra v. Charmila, 55 C. 
9 '* ( 9 JJ. 9 . 14 ). , . „ „ . , 

(14) Purya Sundari v. Ram Krishna, 
12 I C. (t .) 591 . 
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Synopsis. 


(1) Incidents of a Woman’s 

Estate (2943). 

(2) Widozvs as Executrix or 

Administratrix not Sub¬ 
ject to Restrictions on 
Woman’s Estate (2944). 

(3) Right to Possession of 

Estate (2945). 


(4) Right to Beneficial Enjoy¬ 

ment (2946-2947). 

(5) Right to Income (2948). 

(6) Right to Grant Leases 

(2949-2952). 

(7) Transfer of Estate Good for 

Life (2953). 

(8) Her Interest Attachable 

(2954). 


2943. Analogous Law.—From what has been stated before, it is 
obvious that a woman is, like any other heir, the owner of the estate 
which she acquires by inheritance, but with this difference that, she being 
a woman, her rights over her property are necessarily limited. This sec¬ 
tion lays down the extent of her rights. The next section will define 
the extent of her powers. 

2944. “ Except as otherwise provided.”—Under S. 90 of the 

Probate and Administration Act, 05 * an executor or administrator has, 
subject to the provisions of that section, power to dispose, as he thinks 
fit, of all or any of the property, for the time being vested in him under 
S. 4. As such, the Court may permit him to dispose of any such im¬ 
moveable property by mortgage or sale, and without such permission he 
may not lease it for a term exceeding five years. As a woman may be 
appointed an executor or administrator under the provisions of this Act, 
she is competent to make an absolute alienation under S. 90, irrespective 
of the existence of legal necessity. 06 * As administratrix, a Hindu female 
has the same power as any administrator under the law, and the fact that 
her powers are circumscribed by her personal law, does not stand in the 
way of her exercising her statutory powers. 

2945. Entitled to Possession.—Possession is the first right of 

Clause m ownership, and being an owner, the heiress is en- 

au«e ( ). titled to possession. In other words, she owns and 

possesses the estate. 07 * “ Her absolute right to the fullest beneficial life- 
interest appears long to have been recognized. She lakes, as heir, a pro¬ 
prietary estate in the land, absolutely for some purposes, although in 
some respects subject to special qualifications.” 08 * Her reversioners have 
no vested interest in her estate. All they have is a spes successionis °»* 
Where there are more than one widow, the estate of their husband devolves 
upon all of them conjointly, and as a rule, all must act and sue together 
for its recovery from a stranger, though should one co-widow be re¬ 
calcitrant, it is open to the other to sue for its recovery, impleading the 


(15) Act V of 1881. 

(16) Kamikhya v. Hari, 26 C. 607. 
The law was the same under Act XXVII 
of i860; BhugtK’OH v. Luchmee, 2 W R. 
(M. A.) 19; Loganada v. Rantoswami. 1 
M. H. C. R. 284. 

(17) Karimuddin v. Gobind, 31 A. 407 
P. C., reversing O. A. 25 A. 546. 


(18) Venkata v. Narasingappa, 3 M. 
H. C. R. 116 (117), citing collector v. 
Covaly, 8 M. I. A. 550; The Shivaganga 
case, 9 M. I. A. 604; Chidambaram v. 
Meenakshiammal, 52 I. C. (M.) 842. 

(19) Anandi Bat v. Rajaram, 22 B. 
084; Janaki v. Narayonasami, 39 M. 634 
(638) P. C. 
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other co-widow as a defendant, and if the latter is agreeable to be arrayed 
as a co-plaintiff, there is nothing to prevent the Court from impleading 
her as a co-plaintiff. In any case, the esta c cannot Pe suffered to be im¬ 
perilled by her contumacy. 

2946. Entitled to Beneficial Enjoyment.—From the fact that she 
Clause (2). '? 1 ow,,er °f her estate, it follows that she is en- 

titled to its beneficial enjoyment, and to the fullest 
enjoyment oi the moveable and immoveable property that she has inherited 
and all its income,t-°> which is absolutely hers to s r nd as she likes, and 
except in the case of spoliation and waste destructive of the corpus, she can 
not be restrained if, in the ordinary course of her enjoyment, the property 
diminishes in value. The mere fact that her opeiation was novel, does 
not show that it was an improper act destructive ot the estate. She is 
entitled to make the most profitable use of her land, being entitled to it 
to her own advantage, in the manner and for the purposes to which it 
is naturally best suited. She is entitled to lease all or any portion of the 
estate for her life, and in peimanency, if justified by necessity. As such, 
the widow had, in one case, leased out two of her villages in which a 
Railway company quarried stones and paid Rs. 5,000 as compensation to 
the lessees. The reversioners sued for this money, on the ground that 
there had been a virtual conversion of a part of the i or pus oi the estate 
from land into money, to which they were entitled as die ultimate owners 
of the estate. But the Court threw out their suit, holding that the villages 
belonged not to them but to the widow, who had the right to lease thc-m 
out, w’hich she did, and that the compensation paid to the widow’s lessees 
w'as in the nature of profits from the lawful use of the laud rather chan 
the proceeds of the conversion of the landed heiitage into money. 


2947. On the same principle, theie can lie no doubt that the widow 
would be entitled to extract minerals, cut down timber or make such other 
leasonable use of the estate as is not inconsistent with her beneficial 
enjoyment. 


2948. As a qualified owner of the estate, the widow is entitled to 
, . appropriate all its income, wthout being in any 

ig o ncome. wa y accountable to her reversioners.The fact 
that she wastes it upon extravagance, is not waste if the corpus, which 
alone the reversioner is entitled to restrain. She is not the executor or 
trustee of the estate or of any' of its income. As such, she is not bound 
to pay thereout any debt which is not a charge upon the estate. Hence, 
where the husband died indebted to the wife, and the latter entered upon 


possession of his estate as his heir, she is under no obligation to pay her¬ 
self out of the income which she receives as owner. Nor is theie any 
ease for merger/It would seem, then that if she alienated any portion 
of the corpus to pay herself, her reversioner could not challenge the 
alienation on the ground that she could have averted the sale by recouping 
herself out of its income. But. of course, this does not mean that the 
widow can appropriate all the gross receipts of the estate without paying 


(19) Seshavyar v. Sarasteati, (1920) 
M. W. N. 721. 

(jo) Saral Chandra Charusila 55 C. 
9 ' 8 . 

(21) Subba Reddi v. Chenyalamma, JJ 

M. 126 (131). 


(22) Saodainini \ Administrator-Gene¬ 
ral, JO C. 433 P. C.; Sbeonandan v 
Pamodar, (1924) Pat. 711; Ilisunatli \. 
Ramnatli, 89 I. C. 581, (1925) O. 529. 

(23) Chidambaram v. Meenakshiammal, 
52 I. C-. (M.) 842. 
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thereout the assessment and all other charges which arc payable by the 
owner. These she must meet out of her receipts, but if they do not 
leave her a surplus for her own maintenance, it is a case of necessity 
justifying an alienation of the corpus <*’»> 

2949. Right to Grant Leases.—As such, she has the right to grant 

Clause (3) leases for such term as may be reasonable or 

a ‘ prudent, and in any case, for he 1- own life.*-*) The 

Court has upheld a Patni lease granted by her/') but in each case the 
question is one of prudence or necessity**) and general benefit,*3) which, 
of course, is not proved by the mere proof of the fact that the lease*- 1 ) 
was given on a fair market rent, since the first question that arises in 
such cases is not so much whether the lease was fair as why it was 
necessary or beneficial to the estate. 

2950. A Hindu widow has not less power to grant leases than the 
manager of an infant-heir,**) and it will not be set aside, if it is found 
to be for the benefit of the estate and one by which the reversioners are 
found to have been benefited * 6 > The same principle applies alike to all 
qualified owners of property, whether a female heir, a Mitakshara 
father or the manager of an infant or the shcbail of an idol. As the 
Privy Council observed: “Their Lordships in no degree depart from 
the principles laid down in the case of Hanooman Pcrshad Pandcy v. 
Alt. Haboocc AJunraj Koomvarcc ,*') which has been so often cited. They 
have applied these principles in recent cases, not only to the case of a 
manager for an infant which was the case there, but to transactions on all 
fours with the present, namely, alienations by a widow, and to transactions 
in w'hich a father, in derogation of the rights of his son under the 
Mitakshara law. has made an alienation of ancestral family estate."* 8 ) 

2951. Even a lease in excess of her powers is only voidable and 
not void,* 4 ') that is to say, it is good till it is avoided. "If it was ifso 
facto void, it could not. of course, be confirmed, and the acceptance ot 
rent would be evidence only of the creation of a new tenancy. A Hindu 
widow is not a tenant for life, but is owner of her husband’s property, 
subject to certain restrictions on alienation, and subject to its devolving 
upon her husband’s heirs upon her death. T»ut she may alienate it subject 
to certain conditions being complied with. Her alienation is not, therefore, 
absolutely void, but it is prbna facie voidable at the election of the rever¬ 
sionary heir. He may think fit to affirm it or lie may, at his pleasure, 
treat it as a nullity without the intervention of any Court, and he shows 


(24) Rant win ran v SVijuii/i Kumari, 40 
I. A 34-!, 69 I. C 71 (72). (n )22) I*. C. 
350; Antra v. Shudev. (1022) L hi; 
Radha Ram v Kttslu Ram. 66 I (_' 343. 
(1022) L. 204. 

(25) Palaniaf>l<a v Dcvasikamony, 40 
M. 709 (720) P. C. (case of shcbail 
whose rights are similar) Moliuiikoonun 
v. Zuramun, 1 Play 272; Rail hunt \ 
Suroofnhmidrr, 9 \V. It. 598. 

(1) Madhu.utdan \. Rmke, 25 C 1 (7) 
P. C 


(2) Stmkar v Re joy, 13 C. W N. 201; 

Felaram v Rcyalanatid, 14 \V. N. 8Q5. 

(3) Dayamani v. Srinibash, 33 C. 842. 


(4) Nalw Kithorc \ I'pcndra Kishore, 
20 t. W. N. 322, 65 I (‘ 305, (1922) P. (' 
30. 

(5) Davamani v. Srinibash, 33 C. 842. 

(6) lb., i>. (845). 

(7) 6 M. I. A. 303. 

(8) Kamewar v. Run Rahadur, h (.' 
843 (847) P. C. 

(9) Modhusudan \ Roilec, 25 C. t P. 
C, explained in Sadat v. Serai, 28 C. 532 
(539). followed in Ri/uy \. Nil Ralan, 30 
l990, reversed (). A., on the question of 
limitation, Rijov v Krishna, 34 C. 329 

(333) P- c. 
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Ins election to do the latter by commencing an action to recover posses¬ 
sion ot the property. There is, in fact, nothing for the Court to set 
aside or cancel as a condition precedent to the light of action of the 
reversionary heir.” (, °) 

2952. The article in the schedule to the Limitation Act applicable 
to such suit, is Art. 141 . (,,) that is to m\, the suit mav be 'brought at 
any time within 12 years of the death of the limited r'-.ner. 


2953. Transfer Good for Life.— dtenig the owi.e: entitled to p«>s- 
Claute (4). session for her life the heiress .s entitled to transfer 

her right of j»ossessiou to an.v’.i .■ at her discretion 
without reference to her reveisioneis upon which ti ant ter the trans¬ 
feree acquires a good title for the term of her Inc. unless her estate is 
forfeited earlier by her re-marriage or abandonment of the world <‘ 4 ) 
Hut she cannot, of course, dispose eithei of the corpus oi o f the income 
of her estate bv her will 


2954. Her Interest Attachable.— Krona the fact that she is entitled 
to transfer her estate for life, it follows that what 
she may voluntarily do, she may equally he coerced 
rocess of law. (,f O On such sale, her own heirs will 


Clause (5). 

into doing by the process 
he entitled to represent her and recover the .surplus/ 17 


319 . (1) A woman may alienate her estate so as to bind 

Valid alienation the reversioners for legal necessity or for its 

of the estate. benefit: 


(2) In particular, and without prejudice to the generality 
of the foregoing provision, such alienation may he made for 
any of the purposes or objects stated in the next following 
clauses: 

( 3 ) For the performance of shradh and such other religious 
ceremonies as constitute spiritual necessity of the last full 
owner; 

( 4 ) For the performance of such other pious or religious 
acts as arc conducive to his spiritual benefit; provided that the 
immoveable property alienated for this purpose is in every case 
reasonable and of moderate extent; 

( 5 ) For the payment of the debts of the last full owner 
even though barred by time; 


(10) Bijoy v. Krishna, 34 C. 329 ( 333 ) 
P C\ 

(n) lb 

(12) Venkata v. Narasingaf'pa, 3 M H. 
C. R. 116 ; A font Ram \. Kerry. 5 (*. 77 ^ 

P. C. 

(13) Moniram v. Kerry, 5 C. 77 ( > P- 
C ; Sohodra v. Roy Jung, 8 C\ 224 P. C.; 
Matungini v. Rant Ration. 19 C. 289 (291) 
F. B.; Rasul v. Ram Sarttn, 22 C. 58c) 
( 595 ); Muryayi v. Virama, 1 M. 226; 


Kodufltio v Mcdu, 7 M 321; Sreeratnuln 
v KrUlatnma, M 143; Vttint \ 
Goviuda, 22 H. 321 ( 330 - 

(14) Flabzoomssa \. Pulury, (1856) 

(15) Sarat Chandra v. Charusila, 55 C. 
918. 

B S 1 ). A 59s 

(16) S. 60 (1), Civil Procedure Code, 
1908; Kauri v Ammakannu, 23 M 504. 

(17) Chooney v Ram Kinkur, 28 C. 
> 55 - 
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(6) The payment of Government revenue and all other 
public charges accruing due in respect thereof and any arrears 
of rent in default of payment of which the property may be 
summarily sold; 

(7) Cost of obtaining letters of administration or a succes¬ 
sion certificate of the property of the last full owner; 

(8) Costs of litigation necessary for preserving and defend¬ 
ing the estate; 

(9) Costs of its preservation and repairs; 

(10) Maintenance of herself and those whom the last full 
owner was bound to maintain; 

( 11 ) Marriage of female relations of the last full owner 
whom he was bound to marry, such as his sister, daughter, son’s 
and grandson’s daughter, and the like. 

( 12 ) Customary ceremonial gifts to a reasonable extent on 
the occasion of marriage of such relations; 

(13) Customary small gifts on other ceremonial occasions. 

Exception .—Nothing herein applies to a woman continuing 
the trade or business of her husband, who suffers from no dis¬ 
ability of her sex, but is entitled to incur debts and make aliena¬ 
tions like man, subject only to the provisions of Sections 134 
and 140. 


Synopsis. 

(1) Alienation of Estate by (10) 

Female Heir (2955). 

(2) Women’s Lcaal Necessity (11) 

(2956). 

(3) Necessity for Worldly Pur- (12) 

poses (2957-2958). (13) 

(4) Reasonable Latitude in (14) 

Management (2959-2960). 

(5) Alienations for Benefit (15) 

(2961). 

(6) Shradh a Necessity (2962- (16) 

2966). 

(7) Shradh of the Other Rela- (17) 

tions (2967). (IS) 

(8) Justifiable Cost (2968). 

(9) Spiritual Necessity (2969- (19) 


Religious and Pious Gifts 
(2972-2978). 

Pious Acts Authorised by 
the Owner (2979). 

Gift of Marriage (2980). 

Gift Disallowed (2981). 

Payment of Debts (2982- 
2985). 

Payment of Barred Debts 
(2986). 

Payment of Public Charges 
(2987-2988). 

Costs of Litigation (2989). 

Preservation and Repairs 
(2990). 

Self-maintenance (2991- 

2993). 
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(20) Maintenance of Dependants (22) Other Ceremonial Gifts 

(2994). (2997). 

(21) Marriage Gifts of Unmar- (23) Trading Business (2998- 

ried Daughters (2995- 2999) 

2996). 

2955. Analogous Law.—The leading principle applicable to female 
heirs applies alike to all qualified owners, whether male or female, to the 
guardian of infant-heirs, the shebait of an idol cr temple, and to trustees 
generally/ ,7) The only difference between them is one of degree, but 
the cardinal principle is, in each case, identical As such, they are all 
entitled to alienate the corpus of the estate owned oi managed by them 
for legal necessity or benefit. Rut these terms must necessarily vary with 
the nature and purpose of the obligation and of the property and the 
character of the control. For instance, an elephant may be a prime 
necessity to an idol, but it would be voted a cumbrous luxuiy in the hands 
cf a widow. Similarly, the widow is justified in charging the estate for 
an act done in discharge of the religious and pious obligation to her 
deceased husband, which would not be justified in any other relation. 
Subject to the necessary variations to be presently considered, her liability 
is generally on a par with those of other limited owners of property. 

2936. Women’* Legal Necessity.—The subject of legal necessity, 
Clausa fit with reference t0 a woman’s estate, must not be 

a ' '* understood as forming a class apart from the 

general law of necessity, which justifies an alienation of his estate by a 
limited owner, the general principles of which have already been set out 
(§ 2106). The same principles equally govern all transactions by a female 
heir, only modified by the peculiar religious obligations which Hindu 
Law casts on the female relations, both as regards their pious duty to 
the deceased, as also the mode of life enjoined on them in their widow¬ 
hood. The question of legal necessity must, moreover, largely depend 
both upon the nature and extent of the estate taken by the heiress and 
the nature and extent of disposition. As Gifford, L. J., said, it is ab¬ 
solutely impossible to define the extent and limit of the power of the 
widow to dispose of her husband’s property for religious purposes, be¬ 
cause it must depend upon the circumstances of the disposition, whenever 
such disposition shall be made and must be consiste.it with the law re¬ 
gulating such disposition. (,s) One thing is certain: the woman’s 
authority to alienate the corpus of her heritage for legal necessity has 
nothing to do with its ordinary income, to which she is absolutely entitled. 
She is not a trustee of the estate and is not bound to expend one pice 
of that income to redeem an incumbrance of her husband’s on the estate 
or to pay off his debts; though she is bound to pay them, being con¬ 
ducive to the spiritual benefit of the deceased/ 10 ) but not out of the 
income of the estate any more than out of her stridh*an. If, therefore, 
she has no other means of discharging them, she is entitled to alienate 
the estate/* 0 ) 


(17) Sahu Ram v. Bhup Singh. 39 A. 
437 ( 443 ) P. C. 

(18) Cossinaut v. Hurrosoondry, 2 Mor. 
Dig. 198, cited in Khuh Lai v. Ajodhya. 
43 C. S74 (584). 

(19) Udai Chander v. Ashntosh, 21 C 


190; Bhagivat Bhaskar v Nivaritti, 39 B. 
»i3; Kondappa v. Subha, 13 M 189; 
Bishivanath v. Ram Rat an, 12 O. L J. 
406, 89 I. C. 581, (1925) O. S29 

(20) Bishivanath v. Ram Rat an, 12 O. 
L. J. 406. 89 I. C. 581, (1925) O. 529. 
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2957. The law of legal necessity may be divided into two classes. 
The first is spiritual necessity; the necessity for worldly purposes falls 
into the other class. It is only in cases falling into the former class that 
the widow possesses larger powers. As observed by Turner, L. J.: “The 
widow cannot, of her own will, alien the property, except for special pur¬ 
poses. For religious and charitable purposes or those which arc supposed 
to conduce to the spiritual welfare of her husband, she has a larger power 
of disposition than that which she possesses for purely worldly purposes. 
To support an alienation for the last, she must show necessity.”* 21 ) But 
in one sense both are cases of legal necessity,* 22 ) since both are recognized 
by and subject to the control of law, though the term “ legal necessity,” when 
applied to worldly purposes, doubtless involves some pressure from without, 
necessitating the raising of money for the protection or preservation of the 
estate.* 23 ) But spiritual necessity involves no pressure, since the expendi¬ 
ture incurred thereon is purely optional. The question, in this case, is, 
therefore, only one of propriety. But this is rather the test of its legality, 
since all expenditure is not necessary, and all necessary expenditure is 
not legal. To be legal, it must receive the sanction of law. 

2958. Now, law recognizes and sanctions certain heads of expendi¬ 
ture, whether because it is incurred on religious or charitable objects, or 
because it is incurred for worldly purposes. In each case, it is subject to 
the general rule that it must be moderate and reasonable, and incurred bom 
fide on the objects permitted by law. Law does not tolerate extravagance 
in the name of religion or piety. “ The test, in cases of this description, 
where a deed by a limited owner, with a qualified power of alienation, is 
impeached, is, whether the purposes for which the alienation was made 
are proper or legitimate. . . . The test is: Ts the transaction fair and 
proper, lawful and valid, and justified l>v Hindu law? Necessity is only 
one of the phases of the test of propriety.”*-'■»> There is, however, one 
difference between necessity which is spiritual aixl that which is secular, 
since in the one case no pressure on the estate need be proved to justify 
the alienation. All that has to be proved is its validity. The purposes 
which constitute such necessity are enumerated in Causes 3 and 4. The 
remaining clauses deal with secular necessity, though some of them, as for 
instance, the case of marriage and customary ceremonial gifts, are other 
instances of religious necessity. 

2959. It has been laid down by the Privy Council that a widow enter¬ 

ing upon her husband’s estate as his heir, has, as regards the management 
of his estate, not less powers than the manager of an infant’s estate,* 2 s) 
and referring to this dictum, Sergeant, C. J., said: “ A widow, like a 

manager of the family, must be allowed a reasonable latitude in the exercise 
of her powers, provided she acts fairly to her expectant heirs.*') For 
example, she may pay off a mortgage before it is due,* 2) and sell a portion 
of the estate rather than mortgage the whole, though the latter course might 
be more beneficial to her reversioners and though it would be prejudicial 


(2t) Collector v. Cavaly, 8 M. I. A. 
529 . 

(22) Basanganda v. Basangauda, 39 B. 
87 ( 98 - 99 ). 

(23) Gamp v. Subbi, 32 B. 577. 

(24) Khublal v. Ajodhya, 43 C. 574 


(584-585). 

(25) Kamesjcar v. Run Bahadur. 3 C. 
843 P. C. 

(1) Venkaji v. Vishnu, 18 B. 534 
(S 3 <>). 

(2) lb. 



S. 319.] 


woman's KSTATK 


1457 


to her by reducing her income, since she does not hold the property for 
(he benefit of the reversioners, nor is she bound to raise money on her 

personal security.” (3) 4 5 6 7 As Peacock, C J., said: “If a widow elects to 

sell when it would be more beneficial to noitgage. the sale could not be 
set aside as against the purchaser, if the widow and the purchaser are both 
acting honestly.”**) If there is a necessity, it is for the widow to decide 
how to act, and there is no rule of law which obliges the widow to proceed 
in any particular way, ami the only question for the Court to consider is 
whether she has exceeded her power, and these aie always to be measured 
by the necessities of the care.* 0 Moreover, a sale is at times more 

advisable than a mortgage, <6 > and it is no blot on ur* sale that the widow 

having to raise Rs. 670 sold the prop* rtv for Rs. 095/*' or .hat she sold her 
father’s house for Rs.19,500 to pav off Irs debts amom tmg to Rs. 7,775, 
the house being of course, unsaleable piecemeal. (8 > The case is otherwise 
where the property is mortgaged, as she is not Ixiund to borrow more than 
her actual wants,* 0 ) and in this matter, though she should not anticipate 
her wants, still, it does not mean that she must let the wolf in before she 

turns him off the door. It is merely a dictate of prudence, and she will 

be so judged. 

2960. An alienation made by the widow as guardian of her adopted 
son, will be held valid against her, if the adoption is found to be invalid.*™) 
The heiress being the owner of her estate is entitled to do all acts in 

the course of her management, which, though not necessarily prudent or 

beneficial to the estate, are nevertheless incidental to her management by 
which her reversioner would be bound. The grant of leases by the settle¬ 
ment of new tenants on lands vacated \jj them is one such act. She may 
enter into a covenant for their renewal, hut since such covenant operates 
as a future contract its validity will he judged by necessity and usualness.*") 


2961. Benefit.— \n alienation In an heiress for the “ benefit ” of the 
estate, is subject to the general principles set out in Section 114. with the 
modification that the heiress having no co-parceners and being the sole 
proprietor of her estate, the only benefit she has to study is that of the 
estate and of her reversioners (,j) The Pnw Council have held the prin¬ 
ciple applicable to the manager of an infant equally applicable to alienations 
by a widow.The title to her husband’s estate having vested in his 
widow, she was dispossessed hv her reversioners, with whom she effected 
a compromise granting a lease of some of her properties to one of them 
for 60 years. On her death, the next reversioner sued to eject the lessee, 


(3) Sin pom v. Pratt fad t. 31 M. 133 
( 155 ). 

(4) Pltool ('hand v Rughoobtins, 0 W 
R. 108. 

(5) Malta Kumar v Bhabanutdari, 1 B 
b. R. 375. ‘ 

(6) Kamikhafrasad \. Jagadamba, 5 

R. I.. R. 508 (520). 

(7) Chatranarayan v. Vba, 1 R. T.. R. 
201 (.202) ; Frlaratn v. Bagalomnd, 14 C. 
W. N. R05; so held in other cases: Jai- 
narain v. Bhagwatt, 44 A 683: Sanmukh 
v. Jagarnalh . 46 A 53T: Daulat v Satt- 


katha 47 \ 335; \tedai \ \aratn (1022) 
.\f. W N. 804 P. C. 

(8) Balkrishua v. lliralal, 41 \ 338 

(9) Lalit Pattdcv \ Sridhar, 5 B L R. 
176. 

(10) Parbhtt Lai \ .1 tyhic, 14 C. 401 
(418). 

(11) Cl. Mahendra \ Katlash, 32 C. 
\V N 439: 47 C\ T- J 376 

(12) Pavainaiii v 'shriuihash, 33 C. 

842 (845).' 

(n) Kantcstcar \ Run Bahadur, 6 C, 

843 P. C 


H. C.- 92 . 
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but the Privy Council uphld the lease as made for the benefit of the estate 
and intended to injure no one/ 13 ) 

2962. Shradh. —In the first place, she is entitled to charge or alienate 

her inherited estate for the performance of religious 
Clauce (3). rites which are conducive to the spiritual welfare of 

the deceased/’ 4 ) As the Privy Council said: “For religious or charitable 
purposes, or those which are supposed to conduce to the spiritual welfare 
of her husband, she has a larger power of disposition than that which 
she possesses for purely worldly purposes. To support an alienation for 
the last, she must show necessity.”*’*) Hut there must be necessity in 
any case. If the late owner has left sufficient funds, out of which his 
spiritual wants could have been met, it will not justify an alienation of 
the estate, merely because the proceeds were spent on his shradh. Hut the 
gift of land or house, comprising only a small portion of the inherited estate, 
by the widow to the officiating priest on the occasion of shradh ten years 
after the demise of the husband, was, in one case, upheld on the ground 
of spiritual benefit/’ 6 ) 

Assuming, however, that the heiress has no inherited funds for that 
purpose, the questions then arise: (i) What are the religious purposes 
which justify the alienation of his estate, and («) to what extent is it 
justifiable ? 

2963. First, as regards the religious purpose. On this point, the 
Dayabhag says: “ Even a gift or other alienation is permitted for the 
completion of her husband’s funeral rites.”*’?) The order in which these 
rites arc performed, is as follows: Upon the death of a person his body 
is, as is well-known, consigned to the flames. At this time gifts have to 
be made to Maha Krahmin, (hat is to say, a Brahmin of lower order who 
receives only funeral offerings. The nature of the gifts vary, but they 
consist of all such things as a man requires below—house, cattle, cots and 
clothes, ornaments and food. Those who are brought up within the pale 
of (lie orthodox creed, know too well the exactions of these priests. 

On cremation of the body, the ashes are collected and required to be 
thrown into the Ganges. This is called the Gangajali ceremony and may 
take place on the 13th day of death or any time later as may be convenient. 
It is a religious necessity.* 

The relation who goes to the Ganges, to consign to its holy waters the 
last remains of his departed relation, is enjoined to proceed to Gaya, a 
place where special merit attaches to the performance of shradh ,*-’w the 
feeding of Brahmins and gifts to the Gayawal priests/ 20 ) 

(13) Bijoy v. Nil Rolan, 30 C. 990 re- 529 (551). 

manded O. A Bijoy v. Krishna, 34 C. (16) Gopalji v. Manbirbi, (1019) Tat 
329 P. C, O A. after remand Bi/ov v. 396. 

Girindra, 41 C. 793 P. C. ' (17) Dayabhag, XI-I-61. 

(14) Dayabhag, XI-i 61; Collector v (iK) Nanak Singh v. Sant Singh, 

Caraly, 8 M. I. A. 529 (551); Junmcjoy (1907) P. W. R. 19. 

v. Russomoyee, to W. R 309; Raj Lukhee (19) Mahomed Ashrnf v Bruessurec, 

v Gokool Chunder, 12 W. R. 47 P. C.; 19 W. R. 426; Tarini v. Bholanath, 2\ 

C human Lall v Gun pat Call, 16 W. R. W. N. 190 (191); Udaichunder v. Ashu- 
52; Gunpat Lall v. Toorun, 16 W. R. 52; tosh, 21 C. 190; Mahadev v. Neelamani, 
Muteeram v. Gopal, 20 W. R. 187: 20 M. 269 (272). 

Lakshiminarayan v. Dasu, 11 M. 288; (20) Bisen Dayal v. Jaiseri, (1918) 

'fatayyo v. Ramakrishna, 34 M. 288 (290). Pat. 323, 4« I. C. 748; cf. Puran v. )ai 

(15) Collector v Camly, 8 M. I. A. Narain, 4 A. 482 (484). 
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2964. In the Maratha country, a similar sanctity attaches to a shradh 
performed at Panrfharpur/*") while Rajahmundry serves the same purpose 
to the people of the Dravid country.'") While Selhubandh is mentioned 
as a place endowed with sanctitv,< 2 3) a p primage to Benares is not con¬ 
ducive to the spiritual welfare of anyone hut the pilgrim, and is. therefore, 
not a head of justifiable necessity<-’-•> And as regards Ga>a, while a 
feast given there is necessary, a feast given upon oinr’, return home has no 
religious significance and cannot be justiVd on tin*, ground of necessity.< 2 s) 

2965. It is not every relation that can perform ihe a c obsequial rites. 
The duty to perform them devolves on the folio-, ing iclations in then- 
order :— 

(1) The son—of sons, the eldest, and next to him the youngest, are 
most eligible; 

(2) The widow—or co-widows, one and all are equally entitled: 

(3) The daughter (1 >—\\ho is entitled to perform the shradh of both 
her father and mother; 

(4) Daughter’s son; 

(5) Younger brother—uterine brother and his sons being preferred to 
brothers of half-blood, and the next younger brother to one older than the 
deceased; 

(6) Sister's son; 

(7) The father; 

(8) The mother; 

(9) Elder brother—the elder hrothcr should do so es]H*ciallv at Gaya; 

(10) Daughter-in-law; 

(11) Sister—Amongst sisters the rule applicable is the same as in the 
case of brothers; 

(12) Any other Sapinda; 

(13) Samanodak; 

(14) Sapinda of the mother; 

(15) Samanodak of the mother; 

(16) Sagotra; 

(17) Disciple; 

(18) Ritwik; 

(19) Preceptor; 

(20) Son-in-law; 

(21) Any friend. 


(21) Ganput v. Tulsiram, 36 B. 88. 

(22) Vuppulari v. Garintilla, 34 M. 288. 

(23) Tatayya v. Ramakrishnawma, 34 
M. 288 <290. 

(24) Uari v. Bajrang, 13 C, W. N. 544 
(547)* 


(25) Makhanlal v. Gaya 11 Singh, 33 A. 
253; contra in Dinonath v. Harish, 18 C. 

\V. N. 1303. 24 I C- G70. _ 

(1) Vuppuluri v. Garwnlla, 34 M. 288. 

(2) Vaidyanath Pikshityam, (Retliir), 
App. B. 571-595. 
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2966. Where a person is unable to perform the shradh personally, he 
may do so vicariously through another who must, however, be eligible to 
perform it, (3 > though, amongst the Uriyas, a custom was proved to appoint 
a Brahmin to perform these rites. 

2367. It is equally obligatory on the heiress not only to perform the 
shradh of the last owner but also the shradh of his 
Othe^ReWtion* th * other relations which he himself was under a duty to 
10 * loas, perform. So, the widow must perform the shradh 

of not only her husband but also the shradh of his other relations, such as, 
for instance, his grandfather, great-grandfather, mother,ts) paternal aunt, 
brother's wife and other relations whose maintenance was charged on his 
estate. 


2938. The next question, one of some nicety, is the amount of such 
Ju triable Co«t expenditure. It is evident that the amount must be 

reasonable and must not disappoint the just claims 
of other claimants and creditors. As observed by the Privy Council: “ No 
case has gone the length of holding that the power of disposition for pious 
and religious purposes is unqualified. ” 3 4 5 (6) In one case, out of the income 
cf Rs. 6,000 a year the Court allowed about a year’s income for the per¬ 
formance of all these ceremonies.* 7 * But the tendency of the Courts is to 
check extravagance and reduce all such expenditure to a minimum, and it 
is apparent that if, in the last case, Rs. 6,COO had been the value instead 
of the income of the estate, the Court would not have tolerated its annihil¬ 
ation for the spiritual benefit of the deceased. 


2363. Spiritual Necessity. —Spiritual necessity, often spoken of as the 
Cla:is» (4) spiritual benefit of the husband, is another head of 

v h necessity which justifies the alienation of inherited 

immoveable property. On this- point the Mitakshara is silent, but the 
Mayukh contains the following text:— 


Vyavhar Mayukh. —“ The prohibition of sale or other disposition of immoveable 
properly by a widow, without the consent of takers of the heritage, is given on 
(the authority of) Madhav. As for the text of Katyayan, 'After the death of the 
Hub-ird. tl-c widow presening (the honour of the family) should obtain 'the 
snare of her husband so long as she lives; but she has no ownership there in respect 
'/I ' i \ r ? ' rnnr / nr ^ e ’ or that is a nrohibition of gift of money to the bandi 
(bards), choran (trifl?rs) and the like. Gifs for religious or spiritual objects and 
rn^i.g ge, aim the tike, tor that purpose, are, of course, permitted; (as is plain) 
trom tnc aforementioned text (of Prajapati) commencing with Sthavaram Janqa- 
wiam, etc., and from the text of Katyayan, ‘ A widow always engaged in meritorious 
observances and fasts, constant in the duties of cclcbacy, intent upon restraining 
ha* r nS :i Sn“«) afld ma<mg h ° y giftS ’ sha11 rcach thc heaven, y abodes even if she 


h as been ^ at text ^ oes not authorize the giving 
away of the bulk of the inherited estate to a Brahmin for the spiritual benefit 


(3) 'latayya v. Ramakrishnamma, -u 

M. ?S\ (291). ' M 

(4) Lakshminarayana v. Dasu, 11 M. 
288 (289). 

(5) Junmcjoy v. Russomoyee, n B. L. 

R. 4-0-«/ Srimohan v, Brij Uehari, 36 C. 


(b) Collector v. Cavaly, 8 M. I. A 
S29 (SSI). 

(7) Dalai Kumvar v. Ambika Partab, 
25 A. .'>66 (271). 

(8) Mayukh (Mandlik), 77, 78, cited 
and explained in Panachand v. Manohar 
Lai, 42 B. 136 (143, 144, 152). 
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cf the deceased, and that “while the widow has wider powers of disposition 
over property inherited from her husband, in making gifts for religious 
purposes which are calculated to benefit her husband spiritually, those 
powers must be exercised within the propei »nd reasonable limits in dealing 
with the immoveable property of her husband.”*®) For instance, it will 
r.ot support an alienation amounting to a fourth of the estate/ 10 ) though 
small gifts of land are customary and permitted * o It is also pertinent 
to observe that the term “spiritual necessity” nfust be strictly limited to 
purposes which the law recognizes as warranting such ihenat : on. Any gift 
out of a religious or pious motive is not a gift constituting a spiritual 
necessity. Where the gift is of an inconsiderable portion of the estate, the 
Court will not be too strict in examining the purpose, but wnere it loans a 
considerable portion of the estate ihc gift cannot be justified, unless it is 
brought strictly within the rule of spiiitual necessity / 1 - 0 In some of these 
cases, a distinction is drawn between acts, of which the religious merit is 
solely acquired by the female heir, and acts, of which the religious merit 
accrues to the deceased or is shared by the female heir with him. But 
this distinction is not supported by the text and the sole ground which 
justifies the heiress to alienate any portion of the innerited estate, is the 
spiritual necessity of the last owner /'- 0 In other cases, the alienation may 
be good if supported by legal necessity, but it cannot be supported under 
this head*-4) (§§ 2958-2961). 

2971. The question then arises: What acts constitute the spiritual 
necessity of the deceased owner? The performance of his shradh and its 
attendant obsequial rites are, doubtless, such necessity. They are, in fact, 
a recognized head of necessity and have been dealt with in Clause (3). 
But over and beyond these objects, there are other items of expenditure 
which, though not treated as of the same degree of urgency are neverthe¬ 
less regarded as bordering on necessity. Such was held to be the excava¬ 
tion of a tank, to complete the equipment of a temple, which the deceased 
died leaving incomplete. His widow raised Rs. 520 by the S r f n ^ r ’ ,. tWu 
perpetual leases, with a view to completing the walls of the temple builclmgs 
and to excavate and consecrate a tank in connection with the temple. 1 he 


(g) Panachand v. Manoharlal, 42 B 
136 (154) : Khublal v. Ajodhya, 43 C. 574 
(580): Indar Bux v. Sheonaresh, (1927) 
O. 450. 

(10) Munshi Lai v. Shiv Devi, 4 L. 

S |6, dissenting from Ram Chandra v. 

anga, 4 B. S. R. 147 054 ). 7 I- D - (Q; 
S.) ixo (115), in which an alienation of 
three-sixteenths of the estate was held 
justified. 

(u) Baldeo Prasad v. Raja Fateh 
Singh, 46 A. 533; Thai Kuar v. Ar. 
Nath, (1925) L. 2. „ „ 

(12) Mukhoda v. Kullcani, I B. S. R. 
82; 6 I. D. (O. S.) 62: Ram Chunder 
v. Ganga Gobind, 4 B. S. R. 7 . I- D- /O 
S.) no; Kartik Chunder v. Gour Mohun, 
1 W. R. 48: Runjeet v. Mhd. Warts, 21 
W. R. 49; Ram Kawal v. Ram htshore, 
22 C. 506: Churaman v. Go pi, 37 C. 1; 
liar manage v. Ram Go pal, 17 C. W. N 
782; Khub Lai v. Ajodhya, 43 c 574 


(581): Jagiban v. Den Shankar, 1 Borr 
394; Kupur v. Sebak Ram, 1 Borr. 405 
( 448 ); Chumlal v. Jussoo, 1 Borr 55 
(60); Bhaskar v. Mahadev, 6 B. II. C 
[j (O C) 1; Panachand v. Manohat 
Lai, 42 B 136 (150. 150; Gopalla v 
Narayana. (1850) M S. » A. 741 Rama 
v Ranga, 8 M 552 ; Lashmanarayana v 
Vasu, n M. 388; Vuppularl v Ganmalla 
34 M. 288 ; Gudimetla v. Bullosn, 23 M. 
L J. 23 V, Puran v. Jai Naram, 4 A. 482. 

(\ 3 )Khub Lai v. Ajodhya, 43 C 574 
(581-583). approved 

Kunj Behan 44 A. 5pJ (5'2) B. u. 
Ram Kawal v. Ram htshore, 22 C. 506 . 
Puran v. Ini Naram. 4 A. $>2, Sham 
Devi v. Birbhadra, 43 A. 463 / 

Lai v. Shiv Deri, 4 L 336; 


B (fa) Sham Devi v. Birbhadra, 43 A 
463; Gobind v. Lakhram, 1 b. 515. 
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Court held these leases to be supported by necessity, holding that excavation 
of the tank was itself a meritorious act/' 51 hut this alone, it is submitted, 
would not have justified the alienation of that estate apart from its utility 
to the estate/ 161 

2972. Religious and Pious Gifts. —While the performance of shradti 
and sapindkarm arc directly conducive to a man’s spiritual benefits, Hindu 
Law does not require tiiat such ceremonies should be accompanied by a 
gift of land to the priests. Hut where the performer of shradh delivered, 
as gift, an inconsiderable portion of land, the Court upheld it as a dis¬ 
position or expenditure which was reasonable or proper according to the 
common notions of the Hindus/ 1 ' 1 

2973. The question is one of custom. For instance, it is customary 

amongst the Uriya Zemindars to appoint a brahmin to perform funeral and 
annual ceremonies. The brahmin so appointed is styled a “ Puo Hrahmin.” 
As such, the widows of a Zemindar conveyed a small piece of land to him 
on a rent of Re. 1-8-0 per annum. It was conceded that the gift was 
made rather for future than for past services. The Court upheld the gift 
as supported by an indispensable religious necessity. Hut the fact that 
the land was only small in extent was also emphasized/' 81 Hut, all the 
same, there can be no doubt that the powers of an heiress to alienate 
property for the spiritual benefit of the last owner, cannot be weighed in 
golden scales As was observed in a case: “ It is unquestionable then, 

that the widow has a larger power of disposition for religious or charitable 
purposes, or for purposes which arc supposed to conduce to the spiritual 
welfare of her husband, than that which she possesses for purely worldly 
purposes. An exhaustive enumeration of these religious or charitable pur¬ 
poses is neither possible nor necessary.” (,yl 

2974. The Privy Council' have upheld the dedication, by the widow, 
of a small portion of her husband’s landed estate to the priests of a temple, 
though she was in affluent circumstances and could have endowed the temple 
out of her current income/ 201 overruling the cases which had failed to 
distinguish spiritual from secular necessity/ 2 * 1 Hindu Law regards the 
gift of land as specially meritorious, and a gift, otheiwise justifiable, does 
not depend for its validity upon the presence of pressure/ 221 

2975. The only question that arises in such cases is, then, the pur¬ 
poses which Hindu Law regards as justifying such gifts. It seems clear 


(15) Klntb Lai v. Ajodhya. 4s C. 574 
(584), cited wilh approval in Sardar 
Sinah v. Kttnj Behan, 44 A. 503 (512) 

(16) Runjccl v. Mlid. H’aris, 2 W. R 
40; Makhanlal v. Gayansingh, 33 A. 255 

(17) Talayya v. Ramakrishnannna, 34 
M. 288 (291); Khublal v. Ajadhxa, 43 C 
574 

(18) Lakshininaray<ma v. Dasn, 11 M 
288. 

(19) Khublal v. Ajodhya, 43 C. 574 

(5«o). 

(20) Sardar Singh v. Kunj Bihari, 44 
A. 503 P C. 


(21) Kartick Chunder v. dour Mohtin, 
1 \V. R. 48; Uuro Malum v. Aulak 
Monc?. 1 \V. R. 252; Raj Chunder v. 
Sheshoo, 7 W. R. 146; Mhd. Ashruf v. 
Brijassurcc, 19 W. R. 426; Mutecram v 
Gopal, 20 W. R. 187; Runjeet v. Mhd 
ll'aris, 21 VV. R. 49, overruled in Sardar 
Singh v. Kunj Bihari, 44 A. 503 (509) 
P. C. 

(22) Sardar Singh v. Kunj Bihari, 44 
A. 503 (510) P. C., following Collector 
of Masulipatam v. Cavaly, 8 M. T. A 
529, (550, SSr); Rajlukhee v. Gokool 
Chunder, 13 M. I. A. 209. 
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thal siich gift must not be unconnected with the spiritual welfare of 
he husband or the deceased full cmnw.ua She can make no alienation 
tor her own spiritual benefit/--.) nor that of any other ielation, e.i,., her 
mother-inlaw/^). Apm, a distinction exists and must be obselvcd, 
between the spiritual necessity and the mere spiritual benefit of the 
deceased. I his distinction was adverted to 1,y the IW' Council in a case 
to which reference has already been made/*) ’ 

2979. This introduces the question: Wlut it a spiritual necessin 
as distinguished from a mere spiritual benefit o' the deceased full owner?’ 
It is clear that all ceremonies in the nature of obsequial and post-obsequial 
periodical rites are of this nature- Such, for instance, is shradh on the 
occasion of which the gitt of land is not onh commended hut treated as 
a part of the ceremonial.^' N.. other /v.p obit cen ninny is considered 
to he a spiritual necessity. Hut the question of spiritual efficacy remains 
On this point, there is bound to be some divergence of views. To this 
class belong pilgrimages and sacrifices made 1>> the widow or the daughter, 
winch arc unquestionably pious acts, and regarded as indirectly beneficial 
to the husband or the father, as the case mav be, leal they are not cere¬ 
monies which fall into first category as indispensable for his spiritual 
benefit. For this purpose, law allows alienation of only :i small portion 
of the inherited estate. D'i 


2977. The question what ceremonies must fall into this group, must 
largely depend upon Hindu sentiment and custom In one case, the 
Pundits consulted defined religious purposes somewhat loosely as includ¬ 
ing “ dowry to a daughter, building temples for religious worship, digging 
tanks and the like.”<*> This case was followed in Calcutta, where the 
Court upheld a mortgage hv the widow to excavate a tank in connection 
with a temple founded by her husband/s) 

2978. Hut whatever the act, ihe Courts insist that the alienation of 
land for this purpose must he confined within very narrow limits In 
one case, the widow of a Raja, in possession of a large estate yielding an 
annual income of Rs. 60,000, visited Puri where she made a vow, in ful¬ 
filment of which she gifted to its priests a small share in a zemindari 
valued at Rs. 2,500, half the income from which was to he expended on 
the bhoij (food offering) of the god Jagannath and the other half to he 
.appropriated by the two donee priests. She added: “ 1 have made a 
charitable gift and shankalp of the property for the salvation of my 
husband and his family members and for my own salvation.” The priests 


(23) Rum Kin al Singh Ramkisliore, 
22 C. 506, explained in Sardar Singlt \ 
Kunj Behan, .44 A. S03 (s • 0, 511) P 
C\ 

(24) 'I’uran lhti \. Jai Narain, 4 A 
484 followed in Talayya v. Rama- 
krithnamma, .44 M. 288 (291), cited 
under S. 114, ante, q v.; Ram Lai v 
Kw near Raj pal, 4 O. \V. N. 498 

(25) Ram Kauai Singh v. Ram 
Kishore, 22 C. 506, explained in Tatayya 
v. Ramakrishnannna, 34 M. 288 (291). 


(1) Sardar Singh \ Khii> Bihuri, 44 
\ 50.1 (511) P. l\ 

(2) Vuppulari \. (rill iunlla. 44 M. 288 
(290); Lakh mi Karaxana \ Dam. 11 M. 
288. 

(.0 Rama \ Ranga. 8 M. 552 (553, 


'(4) Cossinaut \. Ilurrosondry , 2 Mor. 
Dig 198, t I. D. (O. S.) 907. aflirmcd 
»n O. A. 1 T. 1 ). (O. S.) 292 P. t. 

(O Khublal Singh v. Ajodhya, 4.} C. 
174," cited with apprmal in Sardar Singh 
r Knnj Bchari, 44 A. 503 (5*2) P. C. 
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had since sold .the land. On the widow's death, her reversioner sued the 
transferee for its possession, on the sole ground that the widow had no 
power to make the gift, which both the High Court and the Privy Council 
upheld, on the ground that it represented only l|75th of the estate and 
was made for the continuous benefit of the soul of the deceased owner 
and was in accordance witli Hindu religious sentiment and religious 
belief ."» 

2979. It was implied in these cases, and it is the law, that if the last 
owner authorizes an act, the heir would be entitled 
■ *7? u * i u ct r» Aulllor to execute the power. For ii stance, where the 

ized by the Owner. testator authorized his wife to build a house, 

establish therein the god Mahadev, the widow was held entitled to carry 
out his wishes, and any alienation made of the corpus would be within 
her power and one which the reversioner could not avoid on her death.<?) 
As previously stated, in earning out the behests of i testator, the donee 
of the power acts as an agent of the donor, and as such, his power is 
not his own, but that of the testator who authorized him. 


2980. Since the gift of land on the occasion of marriage is customary, 

Gift on Marriage. as, in accordance with Hindu sentiment, law 

(Clause 12.) upholds such alienation, provided it is a bona fide 

provision for marriage and is moderate in extent and value. The Courts 
have, accordingly, upheld such gifts, even when made by the widow to 
the daughter or the son-in-law, 6 7 (8) upholding even po.it-nuptial gifts when 
otherwise justifiable. 

2981. If regard be had to the principle already stated before 

Gift Disallowed (Section 114), namely, that the power of the female 

1 * * w heir to alienate the corpus of*her inheritance is 

.united by the lule that it must at least be for 1 the spiritual benefit of 
the husband or father, to whom she has inherited, and that, as such, it 
must be only a small portion of the estate, there will be no difficulty in 
seeing why the Courts disallowed the following gifts: the gift of a house 
not for the spiritual benefit of her husband, but made ’only “ in honour 
of the god Vishnu ”t*°> such was her endowment of an idol (,,) or of 
a charitable institution (,j) or digging a tank/‘ 3) unless it be to complete 
an endowment which the husband had inade.f*^ Of course, she had no 
right to reduce the rent of her tenant, on the ground that he had assisted 
her in a litigation in which she had to defend her own title. (, s> This 


(6) Sardar Singh v. A 'mu Hihari, 44 
A. 503 (513) 1 ’ C, aflirining O. \. 41 A 
MO. 

(7) Hart Kumari \ Molntn t handra, 12 
C. V\ N 412; Hi.wmnull v. Durga, 1 
1 C. (C.) 260. 

(K) Sudaram v. Krishanasauti, 28 I 
(M.) W2 ; Kudulamnta v Narasimha, 17 
AT I- J. 5 - 2 #; Sttbba v. Naiker, 30 I. C. 
(M.) 781; J'otmlaram v. Dari Kislicn, 5 
L. 70: flliagieati v. Ram Jatan, 45 A. 297; 
Ram Sumran v. Gobind, 5 Pat. 646 (697). 

(0) Fugulia v Wi'ttnr, 13 I. C. (\f.) 
I75: Snndaramavva v. Sitavuna, 33 M 


(10) Fttran Dai v. Jai Narain , 4 A 
482, followed in Tatayya \. Ramakrish- 
namma, 34 M. 288 (291). 

fn) Kartick Chunder v. Gour Mo him, 
1 \V. K 48; ilarmaiun' v. Ram Go/>al, r 7 
C. W. X 782, 19 T. C. 417. 

(12) Minis hi Lai v. Deri, 4 L. 1336. 

O3) Runjeet v. Mhd War is, 21 \\'. K 
49- 

(14) Khublal Singh v. Ajodhxa, 43 C 
574- 

(15) Lachmi Prosad v. hagmohan, 18 
C. I.. J. 633, 22 1. C 594 . 
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was a gift inspired by no piety but made “ at the suggestion of her own 
will and pleasure.” (,6) 

2982. Payment of Debts.— The pavn.-nt <»f debts of the last owner 
c , is another recognized head of justifiable necessity, 

aw ‘" *' for which the heiress may alienate the corpus. She 

is not bound to pay them out of its cm rent income which she has the 

light to appropriate to her own use.' 1 ’* But she cannot alienate the 

estate, if she has received sufficient other proi>erty wnerewith to discharge 
them. 


2983. In the case of the heiress, whether she is the widow 
or daughter-in-law* l8) or mother* 1 ’) of the last owner, it is a pious obliga¬ 
tion which she is bound to discharge, even though tin* debt be barred by 
time ( *°) released by any enactment, such as the Deccan Agriculturist’s 
Relief Act.* J,) But she is not bound to pay debts which the deceased 
owner had repudiated before his death,*■*'*) or which had been agreed to 
be discharged by a third party.*'* 3 * In other words, her liability must, in 
each case, be existing and legal, though the creditor’s remedy for its enforce¬ 
ment may have been lost by reason of the law of limitation 

Nor can she pay interest in excess of the principal, in the area sub¬ 
ject to the rule of DamdupatS 23 > 

2984. It has been seen that the manager of a joint family is not 
competent to revive or pay a time-barred debt (§§ 1450-1451) In this 
respect the female heir has a greater liability by reason of her pious 
duty, which, however, only' arises qu>a heir**) and on the death of the 
last owner, and nev^r in his lifetime * J > Any payment, made by the wife, 


(16) Per Lord Gifford in By sack \. 
Cossinaut, i 1 . D. (O. S.) 292 P. C. 

(17) Hoddu v. Goli, 09 * 3 ) M. W. N. 
275, 18 I. C. 953; Barnaul mi v. Alangat- 
karasu, 18 M. 113- 

OS) Bhau v. Gopala. u B. 325- 

(19) Rustam v. Moti Singh, lS A. 474; 
Ramasami v. Vengidusami, 22 M. 113 

(20) Hltalu v Parbhu, 2 B. &7 ( 73 . 74 )! 
Chimuaii \. Pinkar, 11 B. 320; Bhau \. 
Gopala, ib., 325; (obiter in) Bliagteal v. 
Nii'ratti, 39 B. 113; Kondappa v. Subha. 
13 \|. 189; Vdai thunder \. Ashutosh, 21 
('. 190; Tarim Prasad v Photo Xath, tb, 
ltjo-n; Khoqendra S'arain \ Santo Lai. 
22 1. ( \ (V.) 66q (672): Sheoram v. 
Sheoratnn, 41 A. f»4 (Oof)) ; Ram Ktslian 
v. Chedi Rai, 44 A. 628: Cajadhar \ 
J aoan /Kith, 22 A. L. J. 601 K B.. 80 1 . L. 
684 (689); Court Shankar v. Sheonandan. 
40 A. 384 (388). 

(21) Bhau \. Gopala, n B. 325 - 

(22) Lukmeeram v. Khooshalee, 1 Borr 
412; Bltola v. Parbhu, 2 B. (>7; Lakshman 
v. Satyabhamabai, 2 B. 494 ( 499 ) ■’ * ' um ' 
uaji v. Pinkar, 11 11 . 320; Bhau v. Gopala, 
ir B. 325; Bhayteal v. Nivrutti, 39 B. 113; 
contra in Mclgirappa v. Shivappa, 6 B 


II. t\ K 270; Hemchanu v. Tara, 1 B. 
S. K 481; Tiled t v. Phoolnum J v\. K. 
450; Udaichundcr v Ashutosh, 21 t 190; 
larini v. Bholanalh, 21 C igo-«; Mahe- 
sher v. Ratna.ungh, 23 C. 766 P. C.; P ebt- 
dayal v. Bhanpartap, } I. C. 433 ; Telaram 
v. Bliagalantmd, 14 C W. N. 895. Soorjoo 
v. Krishna,,. 1 N \\ P. H- *' » 4*>; 
Kalkasing \ Slieorai Singh, 40 C 347 '. 
Kondap/a \ S'ubba. 13 M. i«*>; -Si«h- 
bammal \. Avudayammal. 30 ' 3 > 

Kandauimi \. Raiayopalasumi, 7 M. I-. >• 
5 1. * 382. 

'(23) Salhu v. Tulsha. lb A. L J. 4431 
45 I. C. 728; Bhawaui v. Ilian nit !wkad„r, 

>4/ Kandasanit \ Ronuiopalasami, 7 
M 1 T 3*>3 5 1 382; Kondappa \. 

Subba. 13 M180. Sanlu Rom y Podau 
Bai, 103 I (". 706, 09 27) L U$r, Gopnda 
Krishnaii, 94 I- *' '««, (}?*>) 

(25) Ramaehandrn \ Rudlia, 10 N. • 
R 01, JG J C. 508 

(1) A ‘amastvaya \ Swag unit. 1 M.M.C. 

(■J) llimmat Bahadur \. Bluneani, 30 
A 152, affirmed O. A. Bhateum\. I lint mat 
Bahadur, 33 A. 34 2 P - * 
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of the debt of her husband during his lifetime, is a voluntary payment, 
and the husband’s property cannot he made liable for payment of such 
debts after his death/*) 

Even where the wife takes the estate as a devisee under her husband’s 
Will, she may charge his estate if lie has directed that she should pay 
his debts out of his estate <•*) As already remarked, the trade debts of 
a joint family stand on the same footing (Section 134), and the heiress 
is entitled to alienate the estate for the purpose of discharging them/s) 

2985 . The duty of the wife to pa_> her husband’s debts, rests upon 
the broad equity that he who takes the benefit must also bear the 
burden.As observed in a Bombay case: “ She iook the estate as an 
aggregate, assets and debts together. Her first duty was to pay her de¬ 
ceased husband’s debts and to pay them, as far as she could, equally, 
according to the obligation with which the succession had devolved on 
her. She may be regarded as. in some degree, a trustee, or. at any rate, 
under a legal obligation for this purpose, and not at liberty to deal 
capriciously with the estate, which she may alienate at all only for some 
special purposes indicated by the law. She ought not in performing the 
duty cast upon her, to prefer one valid claim to another, as her husband 
might have done, because from him the favoured creditor could have 
obtained as much by his diligence. On the widow, no pressure could be 
exercised, except through the estate, and she was bound, pressure or no 
pressure, to distribute amongst the creditors There could not here have 
been a legal necessity, such as is prescribed as an indispensable considera¬ 
tion by the Judicial Committee/ 7 ’ A purchaser from a widow must see 
that she exercises her power of sale strictly/ H ' or at least satisfy himself, 
by reasonable enquiry, that a sufficient cause for alienation exists.”^) 

2986. Payment of Barred Debt. —The payment of debts of the last 
owner is another recognized head of justifiable neecessitv for which the 
heiress may alienate lire corpus. The principle underhing that rule is 
that she is under a pious obligation in a reasonable measure to promote 
the spiritual benefit of her husband whose estate she has inherited; and 
one of the ways in which this benefit can be promoted is by getting him 
released from the penalty or sin of leaving his debts unpaid/ 10 ’ Hut 
though the heiress may pay the time-bearred debts of the last owner, she 
cannot revive his debt or even acknowledge it so as to extend the period 
of limitation operative against the reversioner, because she is not the person 
“ through whom” the reversioner derives his title within the meaning of 
Section 19 of the Limitation Act/") l*ut it is apprehended that a pay¬ 
ment of interest or principal as required by S. 20 of that Act would have 
a different effect, since no such qualifying words occur in that section/'-') 


(.0 Minimal Bahadur \. Iihawani, 30 
A 352, affirmed O. A Hhawaiti \. Hint- 
mat Haltadur, 33 A. 342 P. (.'. 

(4) Ranamchand v. Naravan, ( 1K94) B 

P J. 167. 

(5) Gagarnallt v. Jatktthun, (1916) 1 P. 

L. J, 16, 34 1 - C. 375- 

(6) Karimudin v. Gobind, 31 A. 497 
( 506 ) P. C. 

(7) Ra/ Lukhcc v. 6 okool thunder, 13 

M. I. A. 209; Goolab Singh v Kurun 


Singh, 14 M. T A. 17O. 

(8) Rajihunder v. Ihtbuntm, 1 luill. 133. 

(9) Rangilbhai v. Vinavak. 11 11 0 M> 
( 679 ). 

(10) Gajadhar v. Jagannalh, 22 A. L 
J. foi F. B., 80 I. C. MU (680). 

(11) Soni Ram v. Katihaiya Lai, 35 A. 
227 (234, 235) P. C.; affirming, O. A. 
32 A. 33. 

(12) t hegamull v. Gorindaswanii, 

(1928) M. 972 (975). 
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2987. Payment of Public Charges. —The payment of land revenue 
. ceses and other public chaiges is a case of general 

Clause 16 ). necessity* 1 - 0 (§ 2950), and arises out of the very 

necessity of preserving the estate from f« , feiture and sale since such pay¬ 
ments are ordinarily the first charge on the land and their non-payment 
renders the estate itself liable to extinguishment As the Privy Council 
observed: “The presetvation of the tstate and the costs of litigation for 
that purpose, are objects which justify a widow : n incurring debt and 
alienating a sufficient amount of the property to discharge it.”* M) Where, 
however, the amount of cess creates only a peisoivd liability, as it does 
under the Public Demands Recoveiv Act in Ih-ngal/' 0 its payment would, 
nevertheless, be a justifiable necessit\ .*'° the more so ; f a decree is passed 
against the heiress as representing the estaU.* ,f ” 


2988. It is immaterial that, with better management, the Government 
revenue need not have threatened the verv existence of the estate.*' 0 
AH that is necessary is that there should he some pressure on the estate, 
and a danger to be' averted *«"> The validity of sale for non-payment ot 
revenue is not affected l>v any rule of Hindu and it is the duty 

of the heiress to sell a portion to save the rest. Hut she must not 

anticipate her wants. Necessity implies pressure, such as an attachment 
of the property or, at least, the presence of a decree or other coercive 

process of law making the alienation inevitable/-" and the alienation 

must, of course, be bom fide but not a devise to defeat or deceive the 
reversioner.*-' 0 Since the public charges are pnmanlv payable out of 
current income, it is the duty of the heiiess in pay them therefrom '-- She 
cannot save the income of the estate, for her own benefit and charge the 
estate for assessment. If this were allowed, many an estate would ncyci 
reach the hands of the- reversioner. Such was held to be the case where the 
widow had sold her family land to pay for the rent due:«n an expro- 
nrictarv tenure arising in her favour on sale of a zemindars. 1 V s 
held that the tenure was no saving of the family estate since i s t e : - 

tion was subject to a local Act, winch would proba >1> exclude he re 
versioner. Moreover, the saving, if any, was 1 

sale of other lands, to which the reversioner might hu\c succeeded. 


(,2) s 105 C-j). flM/r; Palta Prasad v 
Darshan Singh, 74 I. *\ (A ) s 39- 

(13) Karimuddin v. Govind, 31 A. 497 
(S0(>) P. reversing O. A. Oovtnd v 
Abdul Oayvum, 25 A. 546; Snmohan \ 
Brijbehary, 46 C. 753 .(757V; . 

(14) Shchaat Ilosatn v .\ast har, 10 
783; Mahanund v. Panimadhub, 24 t 27; 
Ruh Raw v. Iswar, 6 P. N\. N 362. 

(15) .Sri Mohan v. Rrij Behary. 36 i 

^ \}6) Karimuddin v. Gobind, 31 A. 497 
P C 

(17) tlmoomanpersad v. Mi. Rabooee, 
6 M. I. A. 393 (423). J , _ . c „ 

(18) lloronalh v. Indra, (1859) S. 

A. B. 207; Srecnath v. Ruttun, (1 H50) 
S. D. A. B. 421; Hurry Mohan v. Goncsh, 


,0 (' 823 («37) F B ! llurraualh v. 
Randhir, 18 C 311 (3«5) .P* 

Mohan ^ Rrij Behary, 36 <-. 753! l"d«r 
Kuar v Lalla Prasad, 4 * S£J 
Singh \. Mamjaram, 19 A 300 (302), 
Ghanshatn v. Badiya, 24 A 547 w 

(ig) Anundomoyce v. Mohendra. 15 '' ■ 

K '(£t Gofaul v Gour Monrc.b \\ K. 
S 2; Bail with \ I'issrn, 19 " K /')• 

' (jO Phut l hand \ Jadha, 0 A. I- J. 

54 (22) Vecrabadra v Marudaga, (1910) 
M \V. N. 799; Ramanand v. Ram Saran, 

7 (2.0 Isliwari v Babunandan, 47 A. 563 

(569)- 
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2989. Costs of Litigation. —The cost of necessary litigation is 
. . another head of legal necessity, but the litigation 

Clauses (7) is;• mU st be necessary and the cost reasonable, for, as 

Sir Lawrence Jenkins, C. J., observed, though “ costs of litigation are a 
recognized head of legal necessity, that does not mean that a widow 
engaged in a litigation has an unlimited power of borrowing.” (2 +) 

The heiress is entitled to alienate the estate for defraying the cost 
of obtaining the Succession Certificate or Letters of Administration, (3S) 
and reasonable cost of litigation* 1 ) in recoveiing or preserving the estate 
or in defending her title/ aJ 

It would not justify a sale of land to embark on a speculative suit 
which the deceased owner had given up as lost/3) though the case might 
be different where the reversioner had entered upon a litigation for which 
he was responsible/*) 

This aspect of the subject has been already considered (§§ 1269-1270). 

2999. Preservation and Repairs. —The obligation of a person in 
Clausa possession of an estate to protect and preserve it, 

aus ® ^ is cast even on mortgagees and trustees. As such, 

she has the right, and is subject to the duty, of alienating the estate, only 
when it is necessary for its preservation and repairs. She cannot charge 
the estate for the purpose of improving it/s) or of constructing a new 
house, unless it was a necessity. She may, of course, construct such 
a house out of her current income, and may even charge her future income 
for it; but if she charges the estate, she must show that it was necessary 
to shelter the household, as that the old house had become uninhabitable, 
or the like/ 6 ) Apart from such or similar pressing necessity she cannot 
alienate the estate for the purpose of building costly houses, and excavat¬ 
ing tanks or wells, unless they were necessary for irrigation or were 
proved to be otherwise beneficial to the estate/*) 

The question must, in each case, depend upon its own cir¬ 
cumstances/*) 

2991. Self-maintenance. —Maintenance of the heiress herself and 
Clauta fiO' other dependent members of the family whom the 

au * ' '* deceased owner was bound to maintain, is another 

head of legal necessity, generally explained elsewhere/®) Primarily she 
must maintain herself out of its profits, and if her interest therein is so 


(24) Bhimareddi v. Bhaskar, 6 Bom. 
L. K. 628, followed in Radha v. Naura- 
tan, 3 Pat. L. J. 522, 46 I. C. 627. 

(25) Sri Mohan v. Brij Behary, 36 C. 
753 - 

(1) Bimaraddi v. Bhaskar, 6 Bom. L. 
R. 628. 

(2) Karimuddin v. Gobind, 31 A. 497 
(506) P. C.; Pannalal v. Bamasundari, 0 
B. L. R. 732; Phool Coer v. Dobee Per- 
shad, 12 W. R. 187; Ram Coomar v. 
Ichamayi. 6 C. 36; Amjad Alt v. Moniram, 


12 C. 52; Debt Dayal v. Bhan Pertap, 31 
C. 433 ( 441 ). 

(3) ludar Kuar v. Lalta Prasad, 4 A. 
532 . 

(4) Arjan Singh v. Indar Singh, (1911) 
P. L. R. 233, 12 I. C. 429. 

(5) Ganapa v. Subi Sanna, 32 B. 577. 

( 6 ) Bhogaraju v. Addepalli, 33 M. 560. 

(7) Makhan Lai v. Gay an Singh, 33 A. 
255 . 

(8) Be joy v. Girindra, 13 C. W. N. 236, 
8 C. L. J. 458. 

(9) S. 105 (a), ante. 
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limited, she cannot alienate the corpus in any case/ 101 Otherwise, if the 
income is insufficient, she is entitled to sell the estate for her own 
maintenance/ 

Her right to sell the estate depends upon the right in which she 
holds the estate. If she is entitled only to the rents and profits, she 
cannot charge or alienate the corpus. But if she has the woman’s estate, 
then she is entitled to alienate it for all those purposes which law recognizes 
as legally necessary, amongst which her own maintenance is one such 
purpose. The fact that she was living with another >nan, who presumably 
maintained her, does not curtail her right to find her own maintenance 
in her heritage, since the estate having once veste 1 in her, subsequent 
unchastity cannot curtail her right to its enjoyment. Of course, the fact 
that she was in the keeping of another man, who maintained her, might 
he proved as a fact to establish the absence of necessity/ 

2992. The question of alienation raises the question of the quantum 
of maintenance. That the widow is entitled to maintain herself in a 
fair degree of comfort has been already seen (Section 95). The same 
rule applies to all female heirs. The term maintenance not only com¬ 
prises the bare cost of living but also the cost incurred in the performance 
of such religious rites as are usual or might be customary. Such are, for 
instance, the performance of the annual shradh, the distribution of charities 
and the observance of fasts and festivals and, in fact, compliance with all 
such caste usages as might be reasonably expected from the heiress in 
her position.(’3) The rule applies to all female heirs, whether a widow 
succeeding to her husband or daughter inheriting to her father/ 1 -*) The 
heiress irvst r.ct fcicstall her wrnts, h.t this docs not imply that she 
cannot alienate the estate except for her past maintenance. All it means 
is that she must not alienate it, except when there is urgent necessity in 
the near future/ 1 * 5 

2993. If the purpose is obvious, the means adopted by the widow may 
not be of the best. But they should not be too narrowly scrutinized. So, 
where the widow could not maintain herself, because she had no means to 
cultivate the land, she was held justified in mortgaging it, so as to enable 
her to resume cultivation and so maintain herself/ 165 

2994. Maintenance of Dependants. —The heiress is not bound to pay 
for the maintenance and the marriage of relations of the last owner, out 
of the current income of the estate, for which the estate is legally charge- 
able/ 1 ? 5 Section 87 specifies the persons whom a person is personally 

(io) Gobind Dass v. Ramhord, 3 X. \V. (13) Ratansi v. Vmerbai, 9 I C. (S ) 

P.H.C.R. 324; Jar/at Ram v. Mohesh, 997 

(1882) A. YV. N. 57. (14) Gnalimrtla v. Bollozu, 23 M. L 

(ri) Santosh Kumar v. Ganesh, 31 C. J. :’33. t6 I C 139. 

W. N. f>5; Sakharam v. Jankibai, (1878) (15) Vellappa. In rc (1912) 1 MW.N. 

B. P. J. 139: Ncllaikumaru v Mara- 196. 13 I. C. (M ) 640 

kafhammal, 1 M. 166: Soori >n \. K'tsh- (16) Oadey Singh v. Phoolchand, 5 N. 
nan. 1 N. YV. P. H. C. R. 46; Kuthalinqa YV P. H. C. R. 197 (200) 
v. Shanmuga. 50 M. L. J. 234. 92 I. C 989, (17) Murry Mohtt'i v. Ganesh, jo C. 

(1926) \f. 464: Raiendra Nath v. Peary 828: Amiad Ali v. Moniram, 12 C. 52; 

Mohan, 94 I. C. .521, (1926) C. 854. Pebi Paval v. Bhan Pertap, 31 C. 433 

(12) Amjad Ali v. Moniram, 12 C. 52. (443); Baij Nath v. Mangla Prasad, 90 

I. C. (Pat.) 732 . 
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liable to maintain. On his death, the liability to maintain them continues 
chargeable to his estate and the heiress is entitled to alienate the estate for 
that purpose.*'** So it has been held that the expenses incurred by the 
widow for the marriage of a daughter are recoverable from the father’s 
estate* 1 '*) (§ 1260). The maintenance of the grandsons is also a moral, 
though not a legal obligation for which the heiress may alienate the 
estate.* 20 * 

A man is not either legally or morally Ixuind to maintain his mother- 
in-law. No more is his widow, who is not justified m alienating her hus¬ 
band's estate, in order to maintain her.* 2 ') 


2995. Marriage Gifts. —The marriage of unmarried daughters and 


Clau«es (11), (12). 


sister is an obligation which would constitute legal 
necessity in the hands of the heiress (§§ 1260-1261). 


Customary presents such as the gift of a reasonable portion of the 
immoveable property to the daughter* 22 * or to the son-in-law,* 23 * on the 
occasion of their marriage or Gowna or Dwiragaman or second marriage* 2 0 
and the like, are other examples of necessity already set out ( §§ 1248-1251). 


Gifts on these occasions arc supported not on the ground of their 
spiritual necessity but as customary and common.* 2 ** 

The term “ marriage,’’ in this connection, includes betrothal,*’* mar¬ 
riage* 2 * and the Gowna, < 3 * and all the ceremonies antecedent and subsequent 
which attend it. 


Rut the expenses of the marriage of the son,*’* a daughter’s daughter*’* 
or a nephew* 6 * are not a legal necessity. 

2996. The question what is a reasonable gift on these occasions, is 
a question of fact, which has to be decided with due advertence to all 
the circumstanc* s of the case Ordinarily, it must approximate not more 
than a fourth* 7 * of the father’s estate; but it is the ordinary, and not the 
invariable rule, since there may be cases justifying a much larger expendi¬ 
ture. In one case, where the marriage was in accordance with the wishes 


(18) Sailubala v. Batkuntha Nath, <ji 
I. ('. 186, ( I 926 ) (' 4 86 
(iq) Preaj Naraiti v. Ajodhya Pcrshad, 
7 II. S. R. tin 2, 8 I. 1 ). (O S.) 456; 
Chunilal v. Gunput Lall, 16 W R * 52 
( 55 ) ; Chudammal v Nadamnnt. 6 M. I, 
T. 158, 5 T. C 77; Rustam v Motisiuq, 18 
A. 474 . 

(20) Chumanlal \ Gunput T.all, 16 \Y 
R. .52; Makhan Lai \ Gayan Singh, 53 
A 255. 


(21) /Irian Stnqh \ Indar Singh, 
(1911) P. L. R. 233, 12 f. C 429. 

(22) Churaman v. Go pi 37 C 1 (12); 
Udai Pat v /Imbika Prasad, 100 I. C'. 
503, (1927) O. no; Madho Prasad v. 
Phanraj, 95 1 - C. 574. (1926) O. 425. 

(23) Rhagawali v. Ram Jatan, 45 A. 
207; li’asir Chand v. Jiivan Devi, 103 I. 
C. (L.) 353 (Estate worth Rs. 8,000— 


only daughter—gift worth Rs. 2,000 hold 
good); Raniasami v Vriigidiitami, 22 M 
>13 

(24) Damodur v. Scnahutty, 8 C 537 

(25) Tatayya v. Ram Krishnamma, 34 
M 288 (291) 

(1) Ganpat v. Tulasi, 36 11. 88 . 

(2) Damodur v Scnahutty, 8 t'. 537 

(3) Churamun v. Gopi, 37 C. 1; Saila- 
hala v Baikuntha Nath, 91 I. C 186, 
(1926) C. 486. 

(4) Rajagopalachariar v. Sami Rcddi, 
50 M. L. J. 221, 93 I. C 49 (51), (1926) 
M 517. 

(5) Narainbali v. Ramdhari, 20 C. W. 
N (Pat.) 734, 34 I. C. 277. 

(6) Bhura v. Ramrao, 8 N. L. R. 154. 
17 I- C. 366. 

(7) Churaman v. Gopi Sahu, 37 C. 1; 
Dayahhag, 111-2-36, XI-1-66, 
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of the father, and the ancestors of the reversioners took part in it and 
attested the deed of gift, the Court upheld a gift a twelve-annas share 
of the estate.'** The consent of the next reversioner to a gift would as 
much be evidence of its propriety as it wo. M be evidence of the propriety 
of any other alienation though lor valued'” 


2997. Other Ceremonial Gifts.— Small customar- gifts on other cue- 
Clause (13.) moiiial occasions are sanctioned by the usages of all 

communities Such is the jmi of a small area of 
land on the occasion of the father's'" 1 ) nr the perf>rmmice or the mother’s 
shradhS"'* 


But such customary small gnu must not he contused with a general 
pious or religious gitt, to a priest or inslancc, which a tlindu widow has 
no power to make beyond what is acknowledged as conducive to the spiritual 
benefit of her husband*'-*' (§ 1247) 

2998. Trading Business. —The limitations on the woman s power of 

Exception. transfer do not extend to a trading business, which 

^ " u ' is mil) subject to the general rules stated in Sections 

134 and 14C. As was observed in a case: “ If the business of the husband 
was, let us say, that of a cloth merchant, the widow would be entitled to 
carry it on, and she could only do so. by selling, buying again, and again 
stlling. The veiy existence of the business creates the necessity; it is 
inherent in its proper conduct."*'*) So, where, in the course of her busi¬ 
ness, the widow acquires and transfers land, it must be regarded as an 
ordinary, and even at times it may be the necessary, incident of her trade, 
and her alienations cannot bo subjected to the scrutiny Hindu Law 
and if in such cases, the question of necessity is at all relevant, it is to be 
found in the prudent conduct of her business *' '* 

2999. In other respects also, the widow’s alienations would he un- 
he'ld if they were prudent and made in the course of beneficial manage¬ 
ment*’ 0 (§§ 2906-2907). But all such alienations must he judged upon 
their own merits. It vests her alienees with an unceitain title, hut such 
is the law. The heiress cannot alienate the corpus of her estate because 
she is unable to manage it, even though its price might \ield her a larger 
return.*' 6 * But this is not an inflexible rule, since the widow would be 
well justified in selling off her estate if inconveniently situate, and purchasing 
another which gave her a better return.*' 7 * 


(X) Sailabalu v Raikantha. <>! t 0 
|X6, (1926) (' 4X0. 

(0) Kcslio Prostid ^ Chandrika Prasad. 
2 I*. 217; Kii\hi Jlai \. Maura Khan, 
(1923) N. 265; contra 111 Ram Payal \ 
Million Lai, 71 !. C. 2X7, (1923) \ 410 

(10) Vufulun \ GarimiUa, 34 M 2XX, 
hut sec Narainhati \ Ramdhari, 20 C \\ 
N. (Pat ) 7 . 14 . 1 Bat. 1 . J Xi 

(11) Srimohan v liriibcary. 36 (\ 753 

(12) Gorind v. Lakhrani. 43 A 515 

(13) Pa It alien 11 \. Jiwan, 42 A. 109 
(114) ; Rad ha v Kauhaiya. (1907) A, \\. 


S' 15(1; Pctumdoss v Ram J ho ne (L84X) 
faylor 279; Kamlnl v l.aksInn! ( ’mud, 1 
It ' It (' k (App.) 51, Sakrabhai v 
Mat,an Lai. 20 It 209 (211). 

(141 lb. p 115. . , , 

(15) Dasrath \ Dauvtr Sun/h. (19 27) 
[> 219; S'it in it ia Rat \ 11 irliaji, 07 * *• 
1^3. (1027) N 25 

(10) Sri 111 caul Alamclu. 101 I. L 
(M ) 57i■ 

(17) Mahalakslimamma v Ramasieami, 
SO M. L J. 651. 94 h C. 950. (1926) M. 
f, 4 i; Ramalinua v. Parvathathammal, 95 
J. C. 759, (1926) M. 1122. 
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320. Where the Court of Wards or any other guardian is 

in possession of a woman’s estate, its power of 
w»^ h of n co«rt!** '* * alienation is equally subject to the provisions 

of Section 319 . 

3000. Analogous Law.-—The Court of Wards, or any other guardian 
of the female heir, can only possess the power which she could herself 
exercise if she were competent to contract. As her powers of alienation 
are those stated in Section 319. her guardian possesses no greater power 

321. (1) The heiress may surrender her entire interest to 

the next reversioner, or to any one or more of 
Surrender of suc h reversioners with the consent of the rest, 

woman i estate. . f 

provided that where the next reversioner is a 
female, it may be surrendered to the male reversioner next in 
order with her consent; 

( 2 ) Such surrender does not affect the validity of her prior 
alienations. 

Explanation .—A surrender is not rendered invalid under 
this section merely because the surrenderer reserves a portion of 
the estate for her own maintenance or conveys a part thereof to 
another in compromise of his claim or otherwise, provided the 
transaction, considered as a whole, is not a device to divide the 
inheritance. 


Illustrations. 

(a) A Hindu widow conveys the hulk of her estate to her daughter, hut 
inadvertently omits to convey an insignificant part thereof to her. The surrender 
is not invalid because the part com eyed was not her entire estate. 

(b) A claims the widow’s estate by devise from her husband She compromises 
h s claim by conveying a small part of her estate to him and the residue to her 
reversioner. The surrender is not invalid because it is not a surrender of her entire 
estate. 

(e) A widow conveys her estate to the next reversioner conditional upon his 
maintaining her The surrender is not invalid because it is conditional upon her 
maintenance. 

(d) A widow conveys her estate to the next reversioner who rcconveys a moiety 
thereof absolutely to her. The surrender is invalid, being a device to divide the 
inheritance. 


Synopsis. 


( 1) Right of Heiress to Relin¬ 

quish or Surrender her 
Estate (3001). 

(2) Requirements of a Valid 

Surrender (3002). 

(3) Surrender Must Comprise 


the Entire Interest (3003- 
3004). 

(4) Prior Dispositions Unaffec¬ 

ted (3005-3006). 

(5) Position of Heiress After 

Surrender (3007-3008). 



S.321.] 


WOMAN S ESTATE 


1473 


sioner (3013-3014). 

(9) Form Immaterial (3015), 
lP>) Surrender Nied Not he in 
Writing (3016). 


(6) Surrender for Consideration 

(3009-3011). 

(7) Limits of the Rule (3012). 

(8) Surrender Must Be in 

favour of Next Never- 

3001. Analogous Law.—It had hem held in a long series of cases 
of the Calcutta High Court (,8) that it was competent to an heiress to 
relinquish, resign or surrender her estate hi favour • i her next reversioner. 
This^view was challenged in other cases of the san.e and other Courts, 
on the ground that a Hindu widow could not, in uniting with one of 
many others, having identical interests in expectancy on the happening of 
a certain event, anticipate that event and convert such individual 
expectancy into an immediate estate of full proprietorship. If this were 
permissible, it would virtually confer upon a Hindu widow the right of 
directing the succession to her husband’s property in her lifetime, when 
in law it only happens upon her death/'*' Hut the Privy Council pre¬ 
ferred to follow the majority of the Calcutta cases and said: “It may 
be accepted that, according to Hindu Caw, the widow can accelerate 
the estate of the heir by conveying absolutely and destroying her life- 
estate. It was essentially necessary to withdraw her own life-estate, so 
that the whole estate should get vested at once in the grantee. The neces¬ 
sity of the removal of the obstacle of the life estate r, a practical check 
on the frequency of such conveyances. ”< 20 > 

3002. In other words, there can be no surrender, unless it relates 
to the whole interest in the whole estate/-’° The effect of such surrender 
is to vest in the next heir the inheritance which he would ^ •f she at 
the time were to die/ 2 - 0 A surrender by a widow to those who ate 
entitled to the estate is looked upon in the Hindu Law “ 
since it restores the property in its natural channel/*** A wimnde. is 


(iH) Pratap v. Joy Nonce, i W. R 
qH; Shama Soonduree v. Shurut thunder, 
B W. R. 500; Kishen Cir v. liusgeel, 14 
W. R. 379; Gunga Pershad v. Shumboo- 
nath, 22 VY. R 3931 Noferdoss \. Modliu 
Sundari, 5 C. 732; 11 emehunder \ 

Sarnownyi, 22 C. 354 (•#»); Moro \. 
Palaji , 19 H. R09 ( x -»)! P«»»» v Babatt, 
34 B. 165; Pasangavda v. Pasanga-eda, 39 
B. 87; Moti v. Lid das, 41 B. 93; Phupal 
v. Laehman, 11 A. 253; Babhtawar \. 
Bhagioana. 32 A. 176; Shorn Rath v. 
Jaichha, 39 A. 520. 

(19) Ramp hat v. Tula Kuan, 0 A 116 
F. B. To ihe same effect. Madan Mohan 
v. Puran Mai, ib., p. 288; Puli Singh v. 
Stmdar Singh, 14 A. 377; R°i Kishore v. 
Durga Charan Lai, 29 A. 71 (75) I Huns- 
raj v. Monghibai, 7 Bom. L. R. b22; Jada¬ 
mant v. Saroda, 1 Boul. 120; 
Soonduree v. Shurut Cltunder, 8 \N. R. 
500; Noferdoss v. Madhu Sundari, 5 
732; Gopeenalh v. Rally Dass, 9 C. 225; 
Ram Chunder v. Hart Das, 9 C. 463; Nobo 


Kishore \ llari Nath. 10 l. 1102 F. B. 
(but the decision wa» resled on prece¬ 
dents favouring the mlc); Hemchunder 
v. Surnamoyi, 22 C. 4531 Pnanda v. 
Indra Phusan. 12 C \V N 491 f " 
which must be now taken as overruled by 
the l’rivv Council 111 Pehan Lai \ Mad ha 
£?/, IQ t: 230 P (••;. Ihtm, s. Man,,- 

k<, {x)’Pehanlal\'. Madholal. 10 (.236 
(241) P. C ; Pajrangt v. Manokaruika, 30 

A ‘(2 | I )' Narudamuthu x ^ 

c\v'n M 523 ( 53<0 P- 

M- 25- 


H. C.-93. 
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uot an alienation/**) and it does not require the presence of consideration 
.Or legal necessity to support it/*** It is not a transfer, but a relinquish¬ 
ment by the heiress, of her anomalous estate. A full owner 
has nothing to relinquish. He can only alienate it by a formal 
transfer, executed in accordance with the provisions of the Transfer of 
Property Act/ 1 * 

The various requirements of such surrender are noted in the section, 
but require to be more particularly emphasized. 

3003. Surrender must Comprise the Entire Interest. —In the first 

place, the surrender must relate to the entire interest then vested in the 
heir. It cannot be made after reserving any portion by the widow/** As 
observed by the Privy Council, this is some security to the widow, from 
whom no reversioner can obtain the estate piecemeal. Of course, the 
fact that the heiress cannot surrender any but the whole estate, does not 
limit her right of alienation. So, where a widow sold half the estate to 
the then reversioner, and he executed an instrument giving her the other 
half of the property, the Court upheld the transaction by which each 
obtained absolutely a moiety of the estate/ 3 * But it is submitted that 
whatever might be the effect of such transfer inter partes, it could not 
affect the ultimate reversioner, or alter the heiress’s estate into an absolute 
estate. Though the doctrine of acceleration of the inheritance by 
surrender by the widow, primarily refers to a male, it makes no exception 
against a female reversioner, and the widow may, consequently, surrender 
her estate to her daughter, in the form of a gift (4 * or otherwise, provided 
it conforms to the rule here stated. But this does not preclude the pos- 
sibiliy of exclusion of a small and inappreciable portion of the estate/** 
or prevent her from stipulating for and reserving or obtaining some pro¬ 
perty for her own maintenance/ 6 * or transferring a portion of the estate 
to a reversioner in settlement of his claim for immediate possession, as, 
for instance, in compliance with a clause in the Will of the last owner/?* 

3004. But such cases are distinguishable from an onerous gift made 
by the widow conditional upon the alienee maintaining her. Such trans¬ 
action does not amount to a surrender accelerating the succession, be- 


( 24 ) Mulugu v. Mudigonda, 31 M. L. 
J. 406 ; 36 I. C 407 ; Munugarra v. Mum- 
garra, 34 M. L. J. 22 a 42 I. C. 939 ; Man 
Singh v. Nawlakhbati, 2 Pat. 607 ( 635 ), 
O. A. s Pat. 290 P. G 

( 25 ) Moti v. Lai Das, 41 B. 93 ( 105 ); 
Sham Rathi v. Jaichha, 39 A. 520 . 

( 1 ) Udebhan v. Rang Rao, 59 I. C. 
(N.) 451. 

( 2 ) liehari Lai v. Mad ho Lai, 19 C. 
236 P. G; Nobo Kishore v. Hari Nath, 
10 C. 1102 F. B.; Kami Ram v. Kashi 
Chandra, 14 C. W. N. 226 , 2 I, C. 660 ; 
Mohananda v. Baikantha, 45 I. C. (C.) 
87 a!; y Rongappa v. Kampti, 31 M. 366 
( 369 .' 370 ); Mulugu v. Mudigonda, 31 M. 
L. J ? 406 , 36 I. G 407 ; Rangasami y. 
Nachiappa, 42 M. 523 P. C.; Janaki v. 
Debt Prasad 2 Pat, L, J. 490 . 


( 3 ) Kanu Ram v. Kashi Chandra, 14 
C. W. N. 226 , 2 I. C. 660 . 

( 4 ) Rup Ram y. Rewti, 32 A. 582 ; 
Gowri v. Gopal, 25 I. C. 503 . 

( 5 ) Vadlamudi y. Vadlamudi, 52 I. G 
(M ) 740 . 

( 6 ) Bhagat Koer v. Dhanukdhari, 47 
C; 466 P. G; Sureshivar v. Mahesrant, 
48 G too P. G; Chinnasivami y. Appa- 
sivami, 35 M. L. J. 512; Kareti v. Kareti, 
24 M. L. J. 5 , 13 ; Challa v. Palery, 31 M. 
L. J. 446 ; Angamuthu v. Varatharajulu, 
42 M. 854 F. B.; Ramachandra v. Naga- 
mnthu, 53 I. C. (M.) 785 ; Bhagwati v. 
Dhanakdhari, 12 M. L. W. 105 , 59 I. C 
44 S P. C.: Ram Adhar v. Ram Manohar, 
4S. A. 610 . 

‘( 7 ) Sureshtvar v. Maheshrani, 48 G JOO 
P. C. 
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cause what is trai.slcrrcd is not the entire estate, nor, is the transfer 
without consideration The consideration might lie small, hut, as observed 
m a Bombay case: Any consideration is fficiem to change the nature 
ot the transaction from an acceleration to an alienation "TO The case 
would perhaps, have been different if the stipulation for maintenance were 
superfluous, as, it the alienee being already under obligation to 
the alienor, the latter had in fact stipulated f.» nn consider; 


her alienation. 


maintain 
consideration for 


Again, while the doctrine of surrender postulate* th»> renunciation 
of all her rights, it does not follow that i» should he done b\ a single act 
and not by a series of successive aci»; and in an> case, it must of 
course, be accompanied by deliver) of possession Till tl is is done ’ she 
is entitled to recall her act/'"> Again, where the estate vests jointly in 
two or more widows, there is nothing to prevent one co-widow from sur¬ 
rendering her interest, since it is the whole interest she possesses, though 
it is not the whole estate w'hich passes to the leverstoner/ 11 ) 

3005. Prior Dispositions Unaffected.—It goes without saving 
that surrender takes effect as from the moment it is made, and has no 
retrospective effect upon any prior alienation made by the heiress/ 1 - 8 ' 
unless it affected the bulk of the estate, in which case the surrender 
would be illusory. If, therefore, she has gifted her whole estate or, what 
comes to the same thing, substantially her whole estate to one there is 
nothing left to surrender. Such a case aiose where the widow conveyed 
18 acres and a house to her nephew and three years later surrendered 
her remaining 2 acres to her next reversioner the daughter, after which 
she adopted the plaintiff, who sued to eject the daughter, which the Court 
decreed, holding that the prior disposition of the bulk of the estate had 
rendered the subsequent surrender inoperative since it contravened the 
rule laid down by the Privy Council that it must relate to “ the whole 
estate.The case might be different if the previous gift related only 
to a portion of the estate/ 14 * 

3006. The questions of surrender and alienation have, in fact, to be 
regarded from two entirely different standpoints The question in the 
one case is: Was it the surrender of the entire interest in the entire estate 
to the nearest reversioner, in which case the question of necessity is im¬ 
material; while the question in the other case is: Was the alienation 
justified by necessity, it being immaterial who the alienee was and whether 
the property alienated was the whole or only a part of the woman’s 
estate.* 1 ®) 

3007. Position of the Heiress After Surrender.—The doctrine of 
surrender owes its origin to the desire to relieve women of the manage- 


(8) A dieppa v Tontappa, 44 B. 255 
(260), following Sriramulu v. Anialam- 
tnal, 30 M. 14s (148). 

(9) Venkata \. Venkata, 41 M. L J. 
208. 

(10) Man Singh v. Nawalakbati, 2 Pat. 
607 (636, 637), O. A. 5 Pat. 290 P. C 

(11) Medai Pelavoy v. Medai Pelaroy, 
92 I. C. (M.) 355; contra in Anna v. 
Jaggu, (1925) M. 153 (because a co- 
widow cannot surrender the whole 
estate). 


(12) Lacliluni ('hand \. Lachho, 49 A. 
314; Karuppa \. lrulayee, 52 M L. J. 
195, too I. C. 580, (1927) M- 459 ; Prafnlla 
\. Bhabani. 5-2 <■ 1018 (Question not 
finally considered, as Court held that 
there was no valid surrender). 

(13) Sakharani \. Thanta, 51 B. 1019 

(1 (14) Prafulla v. Bhabani, 52 C. 1018. 

(15) Rangaswami v. Machiappa, 42 M, 
523 P- P. 
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merit of property. 05 * The surrendering heiress is sometimes spoken of 
as having committed suicide, or as being civilly dead.” 06 * These are 
mere figures of speech and do not involve the assumption that the heiress 
has thenceforward no civil rights, or that she was ever in the position 
of one who suffers civil death, as by her remarriage, or abandonment of 
worldly pursuits. “ A woman who surrenders is clearly not civilly dead 
for any other purpose than for the purpose of bringing in the next 
reversioner as heir, at once, to her husband's estate. She continues jto 
own her own stridhan, and the obligation of all peisons, who take her 
husband’s estate, to maintain her. which is an absolute obligation thrown 
by the Hindu Law. cannot be destroyed by her surrender thereof. Shi 
does not become a Sanyasi, because she surrenders her husband’s estate. 
She is entitled to acquire properties, to retain her stridhan and to bring 
suits, and she remains competent to enter into contractual and other legal 
obligations.” 0 ?* 

3008. In this case, the surrender by the widow and a reconveyance 
of the moiety were made on the same day, and it was not pleaded, 
though sought to be argued for the first time in appeal, that they were 
parts of the same transaction, which the Court did not permit. But it is 
clear that the two contemporaneous deeds could not be treated as in¬ 
dependent transactions. When it is so, there is nothing to prevent the 
reversioner from conveying an absolute estate to the heiress out of pro¬ 
perty surrendered to him. 08 * And even where he conveys it as a part 
of the same transaction, both he and his legal representative claiming 
through him would be equally estopped. 0 ?* The principle of this case 
has been carried even further in another case, in which it has been held 
that where a widow conveys the whole of her limited estate to the next 
reversioner, in consideration o.f an undertaking by such reversioner that 
he would reconvey a portion of such property to a person named by the 
widow, the conveyance is valid and is not vitiated by such agreement; 
and other reversioners cannot impeach the title of such reversioner and 
that of the person to whom the property is thus conveyed. 00 * This view 
is supported on the ground that the title having vested in the reversioner, 
it was open to him to convey any portion of his estate to any person 
he liked, and the fact that he had previously agreed to convey it to 
the widow’s nominee, as a consideration for his own surrender, did not 
vitiate his conveyance. 

The rule that the surrender must comprise the entire estate, does not 
mean surrender of all interest in some of the estate, though in favour 
rt the whole body of the reversioners. 0 '* 


J- 

M 


(15) Nachiappa v. Rattgasami, 28 M. T.. 
1 (8), 26 I. C. 757. 

(16) Rhagwat Koer v. Phamkdhari, 37 
L. J 5?3 P. C. 

(17) Chittnaswami v. Appaswamt, 42 M. 


25. 

(18) Hem Chunder v. Sarnamoyi, 22 
C. 354; Rangappa y. Kamti, 31 M. 366 F. 
B. 

^ (it>) Rangappq y. Kamti, 31 M. 866 F. 


(20) Challa v. Palury, 31 M. 446. 

(21) Pebi Prasad v. Golap, 40 C. 721 
F. B.; Suressur v. Mohcsh, 20 C. W. N. 
142; Marudamuthu v. Strinivasa, 21 M. 
128 (152); Rangappa v Kampti, 31 M. 
366 (370) ; Ranyasami. v. Nachiappa, 4- 
M. 523 (536) P. C.; contra in Kanuram 
v. Kashi, 14 C. W. JL 226, must he consi¬ 
dered as overruled by the Privy Council 
in the last cited case 
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It has been held in I'atna that, on surrender, the widow so far 
effaces herself that she is not even competent to sue for the recover 
tf rent due betore her surrender.*-’-) lie ,etover 3 

3009. Surrender for Consideration.- It has already been seen that 
no consideration is required to support this surrender. Hut the question 
ieinains whether the payment of consult., anon vitiate- it. It has been 
hekl not, provided it is not a device to dwide the estate ^ith the' rever- 
;j°ner- <J,) As Shankaran Na.r, J, said: ”1 am arable to agree with 
the view that the validity «>t the surrende. of her interest or title to the 
teversioner depends upon the motive of the widow oi upon any question 
«>* any benefit that may accrue to he. or to anv other person SuJi 
might have been the case if the widow were holding the property in 
trust for any purpose or tor the benefit of the actual reversioner at the 
time of her death."***) In other words, the estate is her own, and there 
is nothing to prevent her from sui rendering it upon terms. K«’, r instance, 
there is nothing wrong in her surrendering the estate, subject to a rea¬ 
sonable provision for her maintenance, which might be charged on the 
estate, so that it is enforceable even when the estate has passed to a 
transferee.*-’*) By surrender she may convert this estate into an annuity,*’) 
in which case, subject to the payment of an annuity, the transferee would 
acquire an absolute interest. <,! ) 


3010. This is the inevitable lesult of the concession of such power. 
As observed by Garth, C. J., who even doubted the rule: “ Hut there is no 
concealing the fact that although such a relinquishment may be made by a 
widow in perfect good faith, and even under such circumstances, as to be a 
meritorious self-sacrifice, it is nevertheless possible, and, indeed it not in¬ 
frequently happens, that a widow, who is anxious to turn her husband’s 
estate into money, may arrange w'ith the next heir of her husband for the 
time being, to alienate the estate to some third person, for their mutual bene¬ 
fit. They may both share in the profits of such a transaction: and it some¬ 
times happens that in this way the estate is alienated from the husband’s 
family, so that the person who would lx- the next male heir at the widow’s 
death, is virtually deprived of his rights. Blit it it is once established, 
as a matter of law, that a widow may relinquish her estate in favour of 
her husband’s heir for the time being, it seems impossible to prevent any 
alienation, which the widow and the next heir may thus agree to make 
And it seems equally impossible to deny, that for a long scries of years, 
this Court has treated and considered such alienation as lawful.”* 3 ) 


3011. It then follows that any contract between the heir and the rever¬ 
sioner for the reservation or transfer of any propeity or benefit is not 
illegal, and where the transferee assigns any land to the heir, the right in 


(22) Pliulhati \. Fa rum n, 2 Pat. L. J. 
606. t>3 1 C. 448. 

(23) Sureshuar v. Mahcshrani, 48 C. 
too (108) P. C\; Ranyasami v. Nachiaf>f<a, 
42 M. 523 (S.f6) P. C.; indra Narain \. 
Sarbasova, 41 C. L J. 341, 87 I. C. 930, 

(1925) C. 743. 

(24) Challa v. Falury, 31 M. 446 (450). 

(25) Chamaru v. Soiiakoer, 14 C. L. J. 
303, 11 I. C. (C.) 301, and cases cited 


therein: Chiunasu-aiiiy \ AHaswauty, 42 
M 25: Anyamulhu s Faratharajulu, 42 
Al 854 F. B.; Gauri Hai \. Gaya Bat, 22 
N.' L: K. 169. 97 I. **• 995. (1927) M. 44- 

(1) Bejov v. Gtrindra, 8 C. L. J. 458. 

(2) Hem Chutider v. Sarnamoyt, 22 C. 

“ ,S 1-i)‘\vo6o Kishore v. Hari Nath, 10 C. 
1102 (uo8) I’- *-• 
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which and the terms whereupon she would take the lands must depend 
upon the terms of the transfer. If they convey to her an absolute estate, 
she will take it in that right/»> And it is conceivable that a surrender may 
fail as a surrender, but the transaction may still be valid as a family 
arrangement/*) 

3012. Hut there are obvious limits to this rule. The surrender must 
, , , be a bona fide surrender, not a device to divide the 

Linuao t • ue. es t a t e w jth the reversioner/ 6 ) The question whe¬ 
ther it is the one or the other, must depend upon the quantum of considera¬ 
tion, its purpose and other circumstances of each case. In one case, the 
estate of two co-widows was assumed by the Court of Wards, who took 
possession of the estate and allowed the widows a monthly maintenance 
allowance of Rs. 625 each. They then purported to surrender their estate 
to the next reversioner. The Patna Court held the surrender void as 
contravening S. 60 of the Court of Wards Act/ ? > which rendered them 
incompetent to create “ any charge upon, or interest in the property, or 
any part thereof.” 48 ) In dismissing the appeal, their Lordships of the 
Privy Council held the transaction equally void under Hindu Law as 
unsupported by '* necessity.” 49 ) It is submitted that eference to necessity 
was irrelevant in judging of the validity of a transaction which the High 
Court had rightly held to be only one of relinquishment as distinct from 
alienation. Apait from the statutory bar, the transaction was, however, 
void, as lacking in bona fidcs, the surrender being made to remove the 
control of the Court of Wards and in consideration of Rs. 2,000 promised 
by way ot a monthly maintenance allowance to the two widows or their 
survivor. As such, the case was analogous to that in which the Calcutta 
High Court held the surrender a mere device to divide the inheritance. 
In that case, the widow had surrendered her Zemindari, yielding an annual 
income of Rs. 3,000, and on the next day the reversioner executed a deed 
to the widow agreeing to pay her Rs. 3,000 in cash and Rs. 1,800 annually 
for the rest of her life. The Court held the surrender void, which it clearly 
was, since it was an alienation for consideration, the validity of which 
must depend upon the presence of necessity/* 0 ) On the other hand, the 
surrender is none-the-less valid, even though the widow had given half 
the estate to the daughter, because it appeared that the daughter had 
claimed the whole under the Will, of which she had obtained probate/ 1 *) 

3013- It must he in Favour of the Next Reversioner*—Secondly, 
such surrender can only be made in favour of the next reversioner and not 
in favour of any of the reversioners near or remote, 4 *-*) except that there 
is no objection to her surrendering her estate in favour of the second 


(4) Surest 10 v Mohcsh, 20 C \\. N 
»42. 

(5) Sa»tbasii a v Rainaswami, 48 \t. I.. 
J. 353. R6 T. C. 772, 0925) M. 803. 

(6) Rangasami v. Nachiappa, 42 M. 

523 P. r. 

(7) Kong Act IX of 1870. 

(8) lb , S. 60; Man Singh v. Nowlakh- 
bati, 2 Pat 607. 

(9) Man Singh v. Nowlakhbati, 5 Pat. 

«*jo ( 304 . 305 ; P. C. 


( to) Prafullo v. Rircndra, 30 \V. N 

ion, 97 I. C\ 236, (1926) C. i2i 1; </. 
Siva Subrammania v. Pirama, 49 M. I.. 
J. 128, 90 I. C. 1024, (1925) M. mi. 

(11) Chowdhury Sureshwar v. Mahesh- 
rani, 41 C. L. J. 433 P. C. 

(12) Rangasami v. Nachiappa, 42 M 
523 P. C.; Sureshwar v. Mahcshram, 48 
C. 100 P. C.; Hem Chunder v. Sarna- 
moyi, 22 C. 354; Manjaya v. Sheshgiri, 49 
B. 187 (192). 
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w.u» U« wuzcni ox me nrst reversioner/ >3) The position is 
the same as if the heiress had surrendered in favour of the first rever¬ 
sioner, and he in his turn had assigned his interest in favour of the second 
reversioner. So, a gift to the daughter’s on with the consent of the 
daughter has been upheld/”) Rut the contrary has been laid down by 
the same Court in several cases,in some of which the language used is 
fatal to her very right/ 16 ) The question was considered by the Calcutta 
High Court, who held the rule to be well established that “ the widow may 
convey to the next reversioner, or to a third party wit], the consent of the 
next reversioner, the whole or any portion of the estate, and the transferee 
will acquire an absolute interest.”*'?) Following this view, the Court up¬ 
held a surrender in favour of the next .eversioner and a stranger, holding 
it to be a surrender to the reversioner, with an alienation by the reversioner 
to the stranger/ 1 *) 


So, it has been held in Madras that the surrender need not be definitely 
to the next heir if that next heir agrees to be passed over/”) 

3014. At any rate since the surrender in favour of the next rever¬ 
sioner is unobjectionable, there is nothing to prevent the surrender being 
made in favour of a female reversioner, such as the daughter/* 0 ) 

3015. Form Immaterial.—Since the sole essence of surrender is self- 
effacement, and law prescribes no form in which it might be effected, the 
process by which it is effected may be in form a surrender, or relinquish¬ 
ment, or abandonment of her rights, provided that there is a bona fide and 
total renunciation of the widow’s right to hold the property/**) Again, a 
surrender may be effected either by a single act or a series of acts, provided 
that the several acts were done in pursuance of the same intention. Such 
was the case of the mother who had in 1870 settled two-thirds of her 
estate upon her Iw-o daughters, and twenty years latter in 1890, after the death 
of her daughters, transferred the third which she had reserved for herself, 
to her daughter’s sons. On the mother’s death, the son of one of her 
daughter’s sons sued to recover the property which had been sold in execu¬ 
tion of a decree against his father on the ground that the latter’s title as the 
mother’s alienee could not enure beyond the mother’s lifetime, but his 
suit was thrown out by the Court on the ground that the transfer of 1890 
was not an alienation, but a surrender made in pursuance of an intention 
which led to the transaction of 1870, and that therefore the mother’s death 
gave the plaintiff no right to question its propriety/**) 


(13) Pratapchuitder v. Joy Monee, 1 
W. R. 98; Basangavda v. Basangavda, 30 
B. 87 (90). 

(14) Raja Dei v. Umed Singh, 34 A. 
*07; Chinnasxvamy v. Appaswami, 42 M. 
*5- 

(15) Ramphal v. Tnlakuari, 6 A. 116 
F. B.; Mada Abdulla v. Ram Lai, 34 A. 
129 (Surrender in favour of sister’s son, 
with the consent of the next reversioner, 
void), but the same bench held contra in 
Raja Dei v. Umed Singh, ib, p. 207. 

(16) Ramphal v. Tulakuari, 6 A. 116 
O20) F. B.; Madan Mohan v. Puran Mai, 

(17) Hem Chunder v. Samomoyi, 22 C 


154 (361); Ananda v. Indra Bhusan, 12 
C. W. N. 49 - 

(18) Abhoya v. Ram Kinnrr, 89 I. C. 

(ig) Mulugu v. Mudigonda, 31 M. L. 
J. 406, 36 I. C. 407; Satyalakshmi v. 
Jagannadham, 34 M. L. J. 229, 43 I. C. 
g39; Chinnasicami v. Appasivami, 42 M. 
25. 

(20) Udhar Singh v. Ranee Kuar, 1 
Agra 234; Bhupal v. Lachman , n A. 253» 
Rap Ram v. Rewati, 32 A. 582. 

(21) Bhagwati v. Dhanakdhan, 12 M. 
L. W. 105, 59 I. G 445 P- C 

( 22 ) Sureya Roc v. Suryanarayano, 
U M. L. J. 208, 
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3016. Since there is nothing in the Transfer of Property Act requiring 
that a surrender should be made in writing, it follows that a surrender need 
not be in writing, though if it is once reduced to writing, it would 
require to be registered in accordance with the general provisions of 
S. 17 (b) of the Registration Act. 

322. (i) An alienation of property for value, or purpor¬ 

ting- to be made for legal necessity, made by 
le^rneMtshy. ° f the heiress with the consent of the next male 
reversioner, will be presumed to be valid and 
supported by legal necessity; 

( 2 ) But where the alienation relates to her entire interest 
in the estate, and is consented to by all her next reversioners, it 
will be conclusive against the actual reversioners when the suc¬ 
cession opens. 

Explanation 1 .—Such consent may be express or implied, 
and may be given contemporaneously with or subsequently to 
the transaction. 

Explanation 2 . —No consent is valid— 

(a) if it is given without full knowledge of the nature 
and effect of the transaction; 

(f>) if it is given or obtained collusively or fraudulently 
with intent to defeat the claims of a future rever¬ 
sioner ; or 

(c) if it is not given in good faith with intent to confirm 
the transaction. 


Synopsis. 


(1) Analogous La?v (3017). 

(2) Proof of Legal Necessity 


(3018-3019). 

(3) Consent of Reversioner, 

Effect of (3020-3022). 

(4) Surrender of Estate (3023). 

(5) Consent and Ratification 

(3024). 


(6) Consent to be Intelligent 

(3025-3027). 

(7) Value of Redials in Deeds 


(3028). 


(8) Bona Fide Consent Required 
(3029). 


(9) Next Reversioner When 
Transferee (3030). 

K 10) Pozver to Consent Not to be 
Delegated (3031). 

Cl) Gift Excluded (3032-3033). 
(’2) Consent of Female Rever¬ 
sioner Immaterial (3034). 

(13) When Next Reversioner a 

Minor (3035). 

(14) Alienation Otherzvise Valid 

(3036). 

{ 15) Estoppel by Consent (3037). 
(16) Equities on Avoidance 
(3038). 
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3017. Analogous Law.—This section merely draws attehuon to tlv' 
general lavy affechng alu nations made by an owner with qualified pi we, 
of disposal. I he general rules are stated in Sections 209-211, P w hile 
the same rules as applicable to the manager are embodied in Sections 
130 and 131, where the subject will be foxmd discusTed 

3018. This section is supported by the undernoted cases. 

11 lays down a rule which, alter some deviations, has 
CUute (1). now become settled. It , C nH on the principle 

.universally recognized,< J '> that since a widow is 

entitled to relinquish her estate to the next male i v< rsioner, it follows, 
as a necessary corollary, that uhate' er she may validly relinquish in Ins 
favour, she may equally alienate with his consent.'-’** And so, in a case 
decided in the Privy Council said: ’ It may lx taken as established 

that an alienation by her (the widow*, which would not otherwise be 
legitimate, may beome so, if made with the consent of her husband’s kin- 
dred.” (,) Referring to this rule in another case, they said: " Their Lord- 
ships do not mean to impugn those authorities, which lay down that a 
transaction ot this kind may become valid by the consent of the hus¬ 
band’s kindred, but the kindred, in such case, mast generally be understood 
to be all those w ho are likely to be interested in disputing "the transaction. 
At all events, there should be such a concurrence of the members of the 
family as suffices to raise a presumption that the transaction was a fair 
one, and one justified by Hindu Law."*-'* In a later case, this was ex¬ 
plained to require ‘‘that, ordinarily, the consent of the whole body of 
persons constituting the next reversion should l<e obtained, though then, 
may lie cases in which special circumstances may render the strict enforce¬ 
ment of this rule impossible.” 


3019. in another case, the value of such consent was held to lie in 
raising merely a presumption in favour of the validity of the transaction. 
“ The law relating to the dealings of a Hindu widow with her husband’s 
estate, which devolves on her in default of issue, is now too w'eil settled 
to need a prolonged consideration. To he valid as against the reversioners, 
or to affect their reversionary rights, a charge created by a Hindu widow, 


(23) t*/. (i).—Raaytisicami v. Nachtap- 
pa, 42 M. 523 (536) P. C.; Debt Prasad 
v. Golap, 40 C. 721 (753) K. It., approv¬ 
ed in Ranyasteami v. Nachiappa, 42 M 
523 P. C. 


Cl. (s).---Debi Prasad \ Golap, 40 (.. 


721 F. 11. 


Ex pi.—Sec comm., post 
(24) Bijya v. Unpooriia, 1 11. S. K 
215, f) I. 11. (O. S.) 159, Nuudkoomar 
v. Rciniduranaraen, 1 *11. S. R 349, 6 1. 


D, (O. S.) 256; Bhmeani \\ Colnkhaa, 
1 11. S. R. 431, (> I. 1). (O. S.) 3'5! 
llemchund v. Tara, r 11. S. R. 481. 0 l. 
D. (O S.) 352; Mohan Lai \. Sirao- 
tnunec, 2 13. S. R. 40, ft T. I>. (O. S ) 
389; Roopchurn v. Anttndlal, i 11 S. R. 
45, 6 I. I). (O. S.) 392: Gocttl Chund 
v. Rajranee, 2 B. S. R. 213, 6 l. D. (O. 
S.) 521 ; Brindabun v. Bishun Chand, 4 


11 . S K 180, 7 I. !>• (O. S.) J.w; Haf- 
soonmssa \ Radhhabinodc, (185G) S. 
D A B. 595: Jadomoney \. Sadaprosono, 
1 Bout. 120,' 3 1 . 1 ). (O. S.) 72; Raikrislo 
v Kisltori Alohun, 3 VV. R. 14 (17) and 
cases cited; Kisltcn Gir v. Busgect, 14 \V. 
R. 379; Noferdose v. Alodhu Soondan, 5 
C. 732; Nobokishore v. Hnrinath, 10 C. 
1102 F. H ; Parbhu Lai *•. Alylae, 14 C. 
401 (418) ; Mahadco v. Mata Prasad, 44 
A 44; Bhup S'mi) It \ J hum mail Singh, 44 
A. 95. 

(25) Ranyasami v Nathiappa. 23 C. 

W. N. 777 (807) P. C 

(1) Collector \ Cavalv, 8 M I.A. 529 
(551). 

(2) Raj Lukhee \. Gokool, 13 M.I A. 
209 (238). 

(3) Bajranyi v. Manokarnika, 30 A. 1. 
(21) P C. 
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or an alienation effected by her, can be supported only by proof aliunde 
that such debt was contracted, or such alienation was made, for valid 
and legal necessity, and the onus of establishing such necessity rests heavily 
on the person who claims the benefit of transactions with a Hindu widow 
or other females taking similar estates. The requirement of the law may, 
however, be fulfilled by proving the consent or concurrence of the rever¬ 
sioners to or in the transactions.” (4) 5 This view was reiterated in another 
case, in which they said: “As against them (i.e., the reversioners), it 
is a fair inference from their conduct that they believed that the arrange¬ 
ment had been made in good faith and under such circumstances of neces¬ 
sity as would give it validity according to Hindu Law, and it has always 
been a teature of Hindu Law, as administered by this Board, to attach 
great weight to the sanction, by expectant reversioners, of an alienation 
of property by a Hindu woman, as affording evidence that the alienation 
was under circumstances which rendered it lawful and valid.” 

3020. In another case, they formulated the following proposition: 
When the alienation of the whole or part of the estate is to be supported 
on the ground of necessity, then, if the necessity is not proved aliunde 
and the alienee does not prove enquiry on his part and honest belief in 
the necessity, the consent of such reversioners as might fairly be expected 
to be interested to question the transaction, will be held to afford a presump¬ 
tive proof which, if not rebutted by contrary proof, will validate the 
transaction as a right and proper one. (6) But in order to raise this pre¬ 
sumption, the consent must be the consent of the next reversioner. The 
joining in of a contingent reversioner can raise no presumption,<?> This 
case now settles that the consent need not be of all reversioners, but of 
only the presumptive reversioners. A consent of a remote reversioner creates 
no presumption of propriety/ 8 * The alienation by a widow, of her de¬ 
ceased husband’s estate held by her, may be validated if it can be shown 
to be a surrender. 


3021. In no case have the Privy Council insisted that the alienation 
should extend to the entire estate, or that the consent of reversioners is 
conclusive of its validity. All that they have laid down is that it is a 
strong prime, facie evidence of its validity, but that the strength of it 
must van according to the circumstances of each case. It is sometimes 
said that consent of the coparceners may be presumed from the existence 
of necessity,which postulates the presence of consent as an invariable 
adjunct of a valid alienation, for which there seems no justification, since 
an alienation, if supported by necessity, would be valid, independently o! 
the consent or dissent of the coparceners. 

3022. That the presumption so raised may be rebutted, was laid down 
by a Full Bench of the Calcutta High Court who held that “the alicna- 


(4) Hari Kishen v. Kashi Pershad, 42 
C. 876 (885). 

(5) Bijoy Go pal v. Girindra, 41 C. 703 

( 80 s) P- c. 

(6) Rangaswami v. Nachtappa, 42 M. 
523 (536) P. C.; Ghisiawan v. Raj 
Kumari, 43 A. 534; Bhup Singh v. 
lahamman, 19 A. L. J. 881; Madhav v. 
Shiddaya, 22 Bom. L. R. 79, 55 I. C. 


332; Nathuram v. Sakhawat Ali, 57 I. C. 
(N.) 633; Ahkari v. Lokanath, 56 I. C 
(Pat.) 426. 

(7) Gur Narayan v. Sheolal, 46 C. 566 

P. C. “ jw 

(8) lb. 

(9) Suraj Bansi v. Sheo Pershad, 5 
C. 148 (165) P. C.; BisivOnath v. Jagdip 
Naratn, 40 C. 342 (350). 
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non. by way o. mortgage by a Hindu widow, as heiress of a portion of 
the estate ot her deceased husband, withoul proof either of legaliiecessity 
or of reasonable enquiry, and honest belief as to its existence, but with 
he next revei s,oner, for the time being will be valid ami binding on 
the actual reversioner,, if the presumption of legal necessity or of refson 
able enquiry and hones belief, raised tv such consent, is not rebutted by 
more cogent evidence. IO And on the question of alienations generally 
Lawrence Jenk.ns, C. summed up the lav as follows: "To uphold 
an alienation, by a widow, of her deceased husband’s estate, where she 
is his heir, it should be shown f i , that there wa, legal necessity or (it) 
that the alienee, after reasonable enquiri as the necessity acted honest¬ 
ly m the belief that it existed, 01 (in) that there was such consent o f the 
next heirs as would raise a presumption, rithc-r ot the e .istence, of neces 
sity, or of reasonable inquiry, and honc-si belief as to its existence or 
(iv) that there was a consent of the next heirs to an alienation, capable 
of being supported by reference to the theory of the relinquishment of 
the widow’s entile interest and consequent acceleration of the interest of 
the consenting heirs. Where any one amongst the first three positions is 
established, the alienation may be of the whole or any part of the hus¬ 
band’s estate, but where the fourth alone is proved, then the alienation 
must be of the whole.”< n > This view is in accord w-ith many of the pre¬ 
vious cases of the same< w > and of other Courts 


3023. Surrender of Estate.— The rule stated in Clause ( 1 ) is now 

CUu«« (2) settled by the Frivy Council, and this clause is 

' h supported by a Full Bench decision of the Calcutta 

High Court. ( ' 4) The difference between the two clauses is the difference 
of degree. The alienation, if partial and consented to by only some of the 
reversioners, would be presumed to be valid, but the presumption is one of 
fact and, as such, rebuttable and may be rebutted by show-ing the contrary. 
On the other hand, where the alienation relates to the entire estate and is 
consented to by all the reversioners, the presumption is then one of law and 
becomes conclusive, not only against the consenting reversioners, but also 
against those who are the next reversioners when the estate falls in. It 
may be asked: “ Why should not the same rule apply to a partial alienation, 
if consented to by all the reversioners ? The reason given is that being a 
relinquishment it must relate to the entire estate, and this derivative rule 
cannot relate to anything less. 

3024. Consent and Ratification. —The consent requisite to create 
the presumption or to validate the transfer, may be express or implied, 


(10) Debi Prasad v. Colap, 40 C. 721 
(753) F. B., approved in Rangasami \. 
Nachiappa, 42 M. 523 P. C.; Mhd Said 
v. Darshan Singh, 25 A. L. J. 744, 103 
I. C. 116; Be nail : Dat v. Mhd. Gaffur, 
(1927) O. 442. 

(11) Debi Prasad v. Golap, 40 721 

(752, 753)- 

(12) Hem Chunder v. Surnanioyt, 22 
C. 354; Pulin Chandra v. Bolai, 35 t\ 
gjg; Debi Prasad v. Golap, 40 C. 721 F. 

(13) Moro v. Balaji, 19 B. 809 (820), 


Pike v. Babaji, 34 B. 165; Basungavda v 
Basangai'ada, 39 B 87: Mali v. Laldas, 
41 B. 93; Bhtipal v. Lachman, n A. 
253; Bakhtawar v. Bhaguana, 32 A 176; 
Sham Ratlu v Jatchha, 39 A. 520; Hun- 
sraj v. Moijhibat, 7 Bom. L. R. 622; 
Ramulu v. Andalammal, 30 M. 145 
(149); Rangappo v. Kamli, 31 M. 366 
(379); Chinnaneami v. Appaswamt, 42 
M. 25; Bhagteana v. Rameshivar, 60 L. 
J. 460, 53 1. C. 674. 

(14) Debi Prasad v Golap, 40 C. 721 
F B 
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and given at the time of the transfer, or the same may be ratified by any 
subsequent act or acquiescence: Otnnis raiiliabitio rcirotrabitur ct mandat•> 
priori aqniparaturS'* ) The question of consent is one of fact and one 
which depends upon the circumstances of each case. Such consent may 
be given by the reversioner joining in 1'ne conveyance as a consenting 
party/ 1 ' 0 or he may execute an independent consent deed/' 75 or by attest¬ 
ing the deed noting thereon that he approved of the transfer* 18 ) or by 
other evidence showing that the reversioner, being aware of the transfer, 
had either consented to or acquiesced in it. Where the next reversioner 
is a minor, consent for him may be given by his guardian/ 1 ' 0 

The mere lact that the reversioner lias attested the deed is held by 
the Privy Council to be ro proof of consent, since it is no pi oof that the 
attestor knew of the contents of the deed. <JoJ And even if he did, anil 
had, in fact, joined in the alienation; it would not, it is said, estop him 
afterwards from disputing its validity/-’ 0 Hut as their Lordships pointed 
out, while, as a lule, the reversioner’s election to hold the deed good could 
be effective only after he became in titulo to reduce the estate to posses¬ 
sion and knew of the alienation, still " something might be done even before 
that time which amounted to an actual election to hold the deed good.”*-’- 0 
!n that case, nut only the person consenting would be bound by his own 
consent, but even those after-born, who claimed through him, would be 
bound/-- 0 In this view, the presumptive reversioner is bound by his 
consent, even though given before the succession had opened/- -0 And 
even if the presumptive reversioner be a female, she would be bound by her 
consent and precluded from challenging the validity of the transaction, 
on the ground oi election The fact is that the law of estoppel is a 
rule of general law, and if its conditions are fulfilled, the reversioner or 
no reversioner both are equally bound by it. 

3025. Intelligent Consent. —Since the reversioner’s consent dix- 
CUiis* (3) penses with the proof of legal necessity, it follows 

* u ** that in order to have that effect, his consent must 

be given alter full knowledge of ihe facts and an intelligent appreciation 
of its nature and effect upon his own right. A person who is too young* 0 
or too old*° to appreciate the nature and effect of his consent, is naturally 


(15) “A subsequent ratification (or 
confirmation) has a retrospective effect 
and is equivalent to a prior command ” 
—cited and followed in Bajrangi v. 
Manokarnika, 30 A i (21) P. C. ; Nara- 
yaita \. Rama, 38 M. 396 (402). 

(16) Kissen Geer \ Busgect Roy, 14 
W. R. 379. 

(17) Mohan Lai \. Siromottee, 2 II. S. 
K 401; Rajrangi v. Manokarnika, 30 A 
1 P. C. 

(18) Mad hit Sudan \ Mohcndra, z 
Boul. 40; Anantoo \ Ram Rup, 87 I C. 
315. ('9-25) A. 692 

(10) Stileman v. Perichevla. 86 I. C 
(M.) 195; (1925) M. 670 is not contra, 
being decided upon its own facts. 

(20) Hari Kishen v. Kashi Pershad, 
42 C. 876 P. C.; Banga Chandra v. Jagat 
Kishore, 44 C. 186 (199) P. C. 

(21) Sivaminatha v. Swaminath, 99 I C. 
772, (1927) M 458; contra in Puran Das 


v. Duli Chand, 96 I 
684. 

(22) Rangasieami \ 

523 (53*. 539) P. C 

(23) lh., p. 538. 

(24) Gur Narain \ Sheolal, 46 (\ 566 
P. C.; Basappa v. Fakirappa, 46 H 292; 
Akkava v. Sayadkhan, 51 U. 475 l\ B.; 
Alaliadcu v. Mata Prasad, 44 A. 44; 
Fateh Singh v. Thakur Rukmini, 45 A. 
339: dissented from in Rajagopalachariar 
<f. Sami Reddi, 50 M. L. J. 221, 93 I. C. 
19 (51. 52). (192(1) M. 517. 

(25) Akkava v. Sayadkha 
F. B. 

(1) Sham Sundar \. Aihan Kut 
A. 125, O. A. 21 A. 71 P. C. 

(2) Deputy Commissioner v. A used, 9 
O. C. 104 (An alienation by a widow 
aged 40, with the consent of the next 
reversioner aged 85, held to be worth 
nothing). 


668, (1926) A. 
Nachiappa, 42 M. 


. Sayadkhan, 51 B. 475 


’■7 
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out of the question. So, the 1 ‘rivv Council said: “ In order to raise such 
a presumption, (lie consent of the deceased’s kindred to his widow’s or 
daughter’s alienation, must be shown to 1- given with ;• knowledge of the 
effect of what they were doing and an intelligent indention to consent to 
such effect.The facts of the case in which this passage occurs, were 
these: One Khairati Lai died, leaving him surviving his daughter Arlian 
Kuar and her son lnayat. Arlian su»reeded f<> her father’s estate, which 
her husband Lalji managed for her and otheiwise represented her under 
a power-of-attorney executed in hts favour. As such. Achan, her mother 
Hulas Kuar, aiul her son hivat joined with thf husband in executing 
one mortgage for Ks. 10 ,(XX) on iK* 2 nd December 187 ' 7 ', and the same 
party, except Hulas Kuar. executed another mortgage on 1st \pril 
1881 for Ks. 20 ,(KX), on foot of which the mortgagee sued the daughter 
and her sons, whose execution was lelnd on to raise a presumption 
in favour of their validity. The I’rivy Council found that Achan Kuar 
was a pardanashin and ‘inay it just of age who was alleged to have 
signed the deeds because filial duty prevented him from disobeying bis 
father’s order. Their Lordships held that Inavat’s signature was given 
when lie l ad not sufficient maturity of understanding to judge of the 
nature of his act, that Achan was a pardanashin and it was on the 
plaintiff-moitgagee to prove that the mortgage was executed for 'legal 
necessity. He relied on the presumption which had failed, and apart 
from it he had given no evidence. The plaintiff contended that the 
question of legal necessity was not raised or put in issue, but then 
Lordships observed that 'it was for the plaintiff, who claimed from a 
limited owner, to plead and prove all circumstances legalizing ms mort¬ 
gage, and that he had failed to prove either that the pardanashin mort¬ 
gagor had executed them after the appreciation ot their effect or that 
they were supported by legal necessity. 


30(26 This case. then, shows that the presumption arising under the 
rules is only one which the Court may make, due regard being had to all 
the circumstances of the case, and that where it appears that the exe 
cutant was a pardanashin, and the consenting reversioner a man just 
come of age and not free to form an independent judgment, it will refuse 
io act on the presumption and call upon the alienee lo esbd,bsh his case 
bv proof ot legal necessity. As their Lordships observed n another case. 
“ When a stringent equity, arising out ot an alleged \' ons ™ t J > ™ be 

sioner, is sought to be enforced against them, such consent must Jx. 
established by positive evidence that, upon an intelligent 
of the natme of the dealings, they concurred in bniding thur interest, 
and that such consent should not be inferred trom ambiguous acts or 
supported bv dubious oral testimony. (3 

3017 . in this case, the estate of one SM was inherited 

by his widow Nawab Kumari, who mortgaged then by two «*£■ 
Bhagat, who obtained a decree, in execution ot which he Ptr^d th ^ 
The plaintiffs, who were Shyamlal’s brothers son and. as such, Nawal 


(2) Achan Kuar v. Thakurdas, |7 A. 
125, affirmed O. A. SItam Sundar v. Achan 
Knwar. 21 A. 71 (80, 81) P. 1.; " ar ' 


Kishen v. Kashi Pershad, 4 ^ C. 876 (886) 

** U) Hart Kishen v. Kashi Pershad, 42 
C. 876 (886) P. C. 



i486 


THE HINDU CODE 


[S. 322. 


Kumari’s reversioners, sued the mortgagee-purchaser for possession of 
the properties, on the ground that the mortgagor had no right to alien 
them beyond her own lifetime. The defence was legal necessity and 
consent b> the reversioners. As to the latter, the only fact relied on 
was that some of Shyamlal’s nephews had purchased the stamp and wrote 
out the mortgagor Nawab Kumari’s name and that two of them were 
attesting witnesses to the deed. But the nearest reversioner at the time 
was Shyamlal’s brother Raghubir, and the acts of the nephews were held 
to be insufficient to create the presumption of legal necessity, as there 
was no act done by the nephew's, from which their intelligent concurrence 
iould be inferred. ( -») But the case w'ould probably have been differently 
decided, if the nephews had been the next reversioners. 

9828. Value of Recitals.—Recitals in deeds are by themselves not 
sufficient evidence of legal necessity, though they are evidence as between 
the parties to the conveyance and those who claim under them. If they 
remain unchallenged, for a long time, by persons whose interest is 
adversely affected by them, the\ would furnish evidence, upon which the 
Court may find the fact as more consistent with probability.Such was 
the case of one Brij Narain, who died childless in 1845, leaving him sur¬ 
viving his two widows G and J. G died in June 1890 and J in 1902. 
During their lives they disposed of all the properties inherited by them 
from their husbands, by deeds executed at intervals, w'hich all contained 
recitals of facts which, if true, justified the sales. On the death of J, 
the plaintiff, a remote reversioner, sued lor possession of the estate, chal¬ 
lenging the sales, tw’O of which he had himself attested, as supported 
by legal necessity, of w'hich the recitals were the only material evidence. 
Referring to them, the Lord Chancellor said* “ But in such a case as the 
present, their Lordships do not think that these recitals can be disregarded, 
nor, on the other hand, can any fixed and inflexible rule be laid down 
as to the proper weight which they are entitled to receive. If the deeds 
were challenged at the time, or near the date of their execution, so that 
independent evidence would be available, the recitals would deserve but 
slight consideration and certainly should not be accepted as proof of the 
facts. But as time goes by, and all the original parties to the transaction 
and all those who could have given evidence on the relevant facts have 
grown old or passed away, a recital consistent with the probability and 
circumstances of the case, assumes greater importance and cannot lightly 
be set aside; for it should be remembered that the actual proof of the 
necessity which justified the deed is not essential to establish its validity. 
It is only necessary that a representation should have been made to the 
purchaser that such necessity existed, and that he should have acted honestly 
and made proper enquiry to satisfy himself of its truth. The recital 
is clear evidence of the representation, and, if the circumstances are such 
as to justify a reasonable belief that an enquiry would have confirmed its 
truth, then when proof of actual enquiry has become impossible, the 
recital, coupled with such circumstances, would be sufficient evidence to 
support the deed. To hold otherwise would result in deciding that a title 
becomes weaker as it grows older, so that a transaction, perfectly honest 


( 4 ) Hari Kishen v. Kathi Pershad, ( 5 ) Banga Chandra v. Jagat Kishore, 
43 C. 876 ( 885 ) P. C. 44 C. 186 ( 196 ) P. C. 
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and legitimate when it took place, would ultimately be incapable of justi¬ 
fication, merely owing to the passage of tiine.”<' , > 

3029. Bona Fide Consent. —Again, the consent to be given must 
be bona fide consent, that is to say, consent given with the object of 
validating a transfer as supported by l.gal necessity. The fact that the 
reversioner receives a consideration fm * 0 doing, does not invalidate his 
consent, though it may affect his bona fides and weaken the presumption, 
otherwise arising, as to the legality of the transfcr.<’> And so far as the 
consenting reversioner is concerned, he will be esiopned.W Rut a consent 
given or obtained by collusion or fraud, in order to validate a transaction 
otherwise invalid or unsupported bx legal necessity, is of no effect, and 
would not support the transaction, even though consented to by the next, 
reversioner.^) Since it is not the law that consent takes the place of 
legal necessity, but is only evidence of its existence, and it it appears or 
is shown that it did not exist, the presumption arising as to its existence, 
can no longer alter the fact. 


3030. From the fact that consent of the next reversioner raises a 
presumption of legal necessity, it follows that such 
«» n * r consent must be to an alienation made to some one 

* * * r other than the consenting reversioner himself. If 

the transfer is made in his favour, he cannot, of course, consent to the 
propriety of a transfer in his own favour: he must, therefore, either prove 
legal necessity or surrender, and in the latter case, the alienation will be 
subject to the special rule governing it< 10 > (Section 321). 


Power can Not be 
Delegated. 


3031. The power of the next reversioner to con¬ 
sent to a transfer is personal to him, and cannot be 
delegated by him to his executor. 


3032. Gift Excluded. —Since consent is merely presumptive evi¬ 
dence of legal necessity, it follows that consent cannot validate a transfer 
which is not supported plainly by legal necessity, or which is in favour 
of the next reversioner and does not amount to the accelaration of inherit¬ 
ance.*”) Consequently, a gift by the widow, though consented to by the 
next reversioner, cannot convey an absolute estate, (i a) unless the gift itself 
is supported by legal necessity. Such, for example, is the gift by the 
occasion of the daughter’s marriage which, as already stated, is supported 


(6) Banga Chandra v Jagat Kishore, 
44 C. 186 (196) P. C. 

(7) Bajrangi v. Mankoarnika, 30 A. 1 
P. G; Gangappa v. Subbu, 6 M. L. T. 
260. 

(8) Muthuveera v. Vythilinga, 32 M. 


(9) Kolandaya v. Vedamutu, 19 M. 337 - 

(10) Rudoppa v. Rongala, 86 I. C. 4. 
(1925) M. 384. 

C11) Hayes v. Harendro, 31 C. 698 
(702). 

(12) Rangasatni v. Nachiappa, 42 M. 
S?3 P. C., 50 I. C. 498; Bhaivani v. Chait 
Ram, 39 A. 1 P. C. ; Ramphal v. Tula 


Kmri, 6 A. 116; Bakhtavar v. Bhagvana, 
32 A. 176; Abdulla v. Ram Lai, 34 A. 
129; Raja Dei v Vmed Singh, 34 A. 207; 
Parvati v. Daybahai, 44 M. 488 Httns- 
raj v. Moghibai, 7 Bom L. R. 622; 
Ananda v. Indra, 1 2 C. VV. N. 49; Drig- 
O. C. 24s, 64 I. C. Ro. 
\. Nachiappa, 42 M. 
498; Ismail v. lagan- 
258; Abdulla v. Ram 
bdulla v. Ram Lai, 8 
Beni Madho v. Jagat 
33; Pilu v. Babaji, 34 


pal v. Harihar, 24 
(13) Rangasatni 
523. P. C, 50 I. C. 
Hath 19 I. C. (A.) 
Lai, 34 A. 129; A 

A. L. J. 13 (18); 
Singh, IO A. L. J 

B. 165. 
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by law as conducive to the spiritual benefit of the father, and would then he 
good if consented to by the joint body of reversioners/' 45 

3033. Consent cannot legalize the creation of an estate unknown to the 
law. So, where the widow and the mother of the owner provided for 
descent of their estate, on their death, to the natural brothers of the adopted 
son, and the deed was consented to by the next reversioner, it was held 
that his consent could not legalize the devolution of the estate in a line 
different from that prescribed by the law' <,s5 Rut in such a case, the 
consenting reversioner would he personally estopped from questioning the 
propriety of the gift. So. where a widow made a gift of a portion of 
her husband’s property to her husband’s brother’s grandson, with the con¬ 
sent of the next reversioner, another brother of her husband, the gift 
was held valid and such as could not be impeached hv the consenting 
brother/' 65 

3034. Consent of Female Reversioner Immaterial.—In order to let 
in the operation of this rule, the consent must he of the next male rever¬ 
sioner, since females ordinarily take only a limited estate, and they cannot, 
by their consent, confer an absolute title which, by reason of their sex, 
they are themselves precluded from taking/*? 5 This exception applies 
equally to Bombay, irrespective of the rule that certain females take there 
an absolute estate/' 85 Rut though the next female reversioner may not 
consent to a surrender to a remote reversioner, there is nothing to prevent 
her from joining the heiress in conveying the estate to her own son/*’ 5 

3035. When Next Reversioner a Minor.—It would seem that when 
the next reversioner is a minor, his consent may be obtained through his 
guardian/-* 05 though, in this case, the minor, on attaining majority, may 
repudiate his guardian’s consent. 

3036. Alienation Otherwise Valid.—The rule here stated is only a 
rule of evidence, dispensing with the proof of legal necessity, where it may 
be presumed from the consent of the next reversioner. But where such 
consent fails, the transaction may. nevertheless, be good and be upheld by 
proof of legal necessity alutwic. And where it is good, apart from legal 
necessity, it will be upheld, even though the parties misunderstood their 
rights. So, where the widow and the mother of the last owner effected 
a partition, providing for the devolption of their estate, by inheritance on 
the natural brothers of the son whom the widow had adopted, and this 
deed was signed by the next reversioner, it was held that the deed was 
divisible into two parts—that which effected the division of the estate inter 
partes, required no consent of the next reversioner and was, therefore, valid 
without their consent, but that which provided for the descent of the estate 
in a line different from that prescribed by law, was a thing which the 

(14) Abhesang \ Raisang, 14 Bom. L. Nath, 32 C. 62; Be pin ftehari v. Durga 

602. Char an, 35 C. 1085 (1090) ; IValiul Hasan 

(15) Rup Narain v. C.opal, 36 C. 780 v. Gopal, 6 C. W. N. 905 (008). 

( 797 ) P. C. (18) Varjiban v. Gheljt, 5 B. 563; 

(16) Basappa v. Fakirappa, 23 Bom. Vinaya v. Govinda, 25 B. 129. 

I. R. 1040. (iq) Chinn asioami v. Appasu'ami, 42 M. 

< 17) Goolab Sing v. Puron Singh, 14 25. 

M. I. A. 176 (199); Madan Mohan v. (20) IValiul Hasan v. Gopal, 6 C. W. 
Pur an Mai; 6 A. 288; Nobo Kishore v. N. 905; Chandi v. Jangi, 8 O. C. 21; 
Hari Nath, 10 C. 1102; Abinash v. Hari Bhogaraju v. Adapalli, 10 M. L. T. 179. 
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widow could not do either with or without the reversioner’s consent, which 

S'he had*^ver n cL?ented S C ° Uld ’ theref ° re ’ rCCOver ° n his title ’ as 

^ alienation b y a female heir, though not supportable as a surrender, 
may yet be held binding as a compromise of a claim'«> or as a family 
settlement. } 


3037. Estoppel by Consent—From the fact that consent is evidence 
of necessity, and even creates a presumption, it is clear that it is strong evi¬ 
dence against the consenting reversioners,and it nuv amount to an estop¬ 
pel against them and their legal representatives. Fait since one reversioner 
does not claim through another, there is no privity of estate between the two, 
even though they be related as father and son <*-»> Tin widow entered 
into an arrangement with her three daughters and their sons, dividing her 
entire estate among them, and the three daughters acted up to this arrange¬ 
ment for 38 years, after which one of them sued the purchaser of the 
property from another, on the widow’s death, by her right of survivorship. 
Her claim was decreed by the Subordinate Judge, but it vvas dissmissed on 
appeal, both the High Court and the Privy Council holding the plaintiff 
bound by the family arrangement, to which she was a party and which 
she had not repudiated for so long. (i s) A reversioner is not estopped by 
taking the mortgage of the property from the heiress’s donee, since such 
mortgage is not inconsistent with his reversionary right. As the Privy Coun¬ 
cil said: " Now, at the time of the mortgage, the plaintiff did not know 

whether he would ever be such a reversionci in fact as would give him 
a practical interest to quarrel with the deed of gift. Why should he not 
take all that the mortgagors could give or propose to give? To hold that 
by so doing he barred himself from asserting his own title to part of 
what was mortgaged, seems to their Lordships a quite unwarranted pro¬ 
position. ”P> In another case, a transfer had been consented to by the 
then contingent, who afterwards became and claimed as the next rever¬ 
sioner. The transferee pleaded estoppel against him; but the Privy 
Council held that there was no estoppel, because the transferee must have 
known that the reversioner had then a mere expectancy and that his join¬ 
ing in the sale could not, therefore, have materially influenced either the 
the vendor’s or the vendee’s conduct in the matter.W The case would, 
of course, have been different, if the party consenting were then the 
presumptive reversioner, in which case not only he hut bis successors in 
title would have been bound.<3> So, again, the case is quite different where, 


(21) Rup Narain v. Gobal, 36 ('. 780 
(707) P. C. 

(22) Surcssur v. Mohcsh, 20 C. \\. N 
142. 

(23) Krishna v. Sambasiva, u I C. 24; 

Mata Prgsad v. Devi Sukhlain, s8 T. C 
(A.) 576; Bhup Singh v. Jhumman 

Singh, 44 A. 95. 

(24) Ramphal v. Ram Prasad, 27 A 
37 (45) P. C. ; Rup Narain v. Gopal. 36 
G. 780 (797, 798) P. C.; Govind v. 
Thayamniel, 28 M. 57 ; Rangappa v. 
Kamti, 31 M. 366 F. B.; Muthuveera v. 
Vaithilinqa, 32 M. 206; Ananda Rao v. 
Bans* Nath, 3 N. L. R. 35 (39) ; Mathura 


\ Jat/al. 18 I. C (('.) 389; Ram Krishna 
v Tnpurabai. 13 Rum I. R ojo 

(25) I-laroh v Bhagteau S' high , 50 I. 
C. (A ) K12 I* C. 

(1) Ranqaswamt v Nachiappa. 4 2 At 

(2) Cur Narain v S 'hco Lai, 46 C 566 
(S79) P. C : I'anati v. Dayabhai, 44 B 
488. 

(3) Mahadco v. Mata Prasad. 44 A 44; 
Ram dli<n v Mathura Singh, to A 407; 
Shib Chandra v. Pub Ken, 28 C. L. J. 
123; Venkata Row v. Tuljuram. (1917) 
M. W. N. 80; Shanmugha v. Kayappa, 
(1920) M. W. N. 679. 


H. C .—94 
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on demise of the widow, the reversioner receives rent of a leasehold created 
bv her in which case, since the acceptance of rent is only compatible with 
affirmance of the lease, the reversioner cannot afterwards treat it as a 
nullity. <4) 


3038. Equities on Avoidance.—Apart from estoppel, it is obvious¬ 
ly equitable that where an alienation was made with the consent of the 
next reversioner, who received a substantial benefit from the transaction, 
it is not open to the reversioner or to his descendants to impugn the 
alienation while retaining the benefit. (s) So, again where a mortgagee, 
with possession from a widow, spent money in improving the property, 
and the reversioner sued for its recovery, on the death of the widow, 
the mortgagee was held entitled to remove what he had placed on the 
property, at his own expense. 4 5 (6) 7 


323 . 


Alienation for 
partial necessity. 


When an alienation made by an heiress is found to 
be partially supported by legal necessity or 
benefit and binding on the reversioner, it 
may be set aside or upheld in accordance 
with the rules laid down in Section 131, or otherwise as 
hereinbefore provided. 

Synopsis. 


(1) Effect of an Alienation for 

Partial Necessity (3039- 
3040). 

(2) Where Alienation is Not 


Supported by Legal Neces¬ 
sity (3041). 

(3) Where Alienation is Justi¬ 

fied by Necessity (3042). 

(4) Call for Terms (3043). 


3039. Analogous Law.—The decisions of the High Courts had, for 
some time, presented a singular lack of unanimity on the effect of an 
alienation supported only by partial necessity. It had been consistently 
held in Allahabad that where a sale is supported by partial necessity, it 
is liable to be set aside, even though the quantum of consideration not 
so supported be negligible. Accordingly, it set aside a sale for Rs. 2,995, 
out of which Rs. 2,550 was supported by necessity,<?> but the other High 
Courts had been taking a different view. (8) It is submitted that where 
an alienation is mainly supported by legal necessity, the fact that a small 
portion of it is not so supported, is no ground for completely setting 
it aside. The question to be considered in such cases is not one of 
arithmetical calculation, but whether the sale itself was justified by neces¬ 
sity, if the purchaser has acted honestly and made due enquiry as to the 
existence of necessity, and whether, having regard to the character of 
the property, excessive sale could have been avoided. It has since been 


(4) Jitan V. Bhagwan, 3 Pat. L. J. 780. 

(5) Bhausaheb v. Ramgauda, 25 Bom. 
L. R. 813, (1923) B. 471. 

(6) Siddappa v. Pandurang, 47 B. 696. 

(7) Ram Dei Kumvar v. Abu Jafar, 

27 A. 494, followed in Bahadur v. 
Kamleshar, (1925) A. 624 F. B., 
but see contra in Dwarka Ram v. 


Jhulai Pande, 45 A. 429; Daulst v. San- 
katha Prasad, 47 A. 355. 

(8) Lala Chatranarayan v. Uba Kun- 
wart, 1 B. L. R. 201; Kamiha Prasad v. 
Srimati Jagadamba Dost, 5 B. L. R. 508; 
Felaram Roy v. Bagalanand Banerjee, 14 
C. W. N. 89s. 
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so held in a Privy Council case, in which the . 

property for Rs. 3,500; out o, ihkh'Sf^S.'^“rS'VS” 

y ;>. re r ew , ° l lhe l aw on lh * they upheld the Vale 

holding that the sale, bemg substantially supported bv kgal ueccslify, 

'vi not proved 


3040. If it is inconsiderable- say aU,ut a mx „ seventh part of the 
whole—the Court would uphold the nheuaPon ■ in oth-r < uses U.e question is 
of degree. But, as already rcmaiked, the decisions ot .nc 1 lU Courts had 
for some tune, presented a singular la k of unamniiu on the effect of an 
alienation supported only by partial necessity. Cm instance Dwarkanath 
Mitter, J., said in ail old case: “ li there wee any necessity for a sale 
of part of the property, and the widow su’d a larger portion of the estate 
than was necessary to raise the amount which the Lw authorised hei to 
raise, it appears to me tliat the sale would not be absolutely void as against 
the reversioners and that they could only set it aside upon paying that 
amount which the widow was entitled to* raise with interest ”<") 


3041. But this is a subsidiary question and would arise only after 
the alienation is set aside. But can it be set aside merely because it is 
mainly, though not wholly, supported by legal necessity' 1 The case pre¬ 
sents no difficulty where the alienation is not mainly supported by legal 
necessity and the alienee is not otherwise protected, c if, by Section 38 
of the Transfer of Property Act. in which case it will have to be 
set aside, upon refund being made of the amount foun 1 supported by legal 
necessity. It was so held by the l’ri\y Council in a case, in which, out 
of the consideration of Rs. 20.000, tally about Rs. 13,000 w'as held sup¬ 
ported by legal necessity/ 1 -' This case was held to justify the setting 
aside of sales in which only a small portion of the consideration could 
not be justified by legal necessity. So, where the sale was for Rs 2,995, 
out of which Rs. 2,550 was supported by legal necessity, the Court decreed 
possession of the property sold, on payment, hv the vendee, of that sum 
within three months fixed by the Court.hi another case, the same 
relief was held justified where, out of the price of Rs. 160, Rs. 125 
was justified, it being held that “ the character of a sale by a limited 
owner will not be improved by the fact that all but a small proportion 
of the consideration was intended for a necessary purpose.” 0 0 

3042. These cases were animadverted upon in the previous edition of 
this work as laying down a too narrow' rule, (lS) and they have since been 
overruled by the Privy Council, who have affirmed the principle embodied 


(ro) Sri Krishnan Das v. Nathu Ram, 
49 A. 149, o\crruliiig contra in Gobiiid 
Singh v. Baldeo Singli, 25 A., .130: Rain 
Dei Kit invar v. A bn Jafar, 27 A 494, 
following Masit Ullah v. Damodar Prasad, 
48 A. 518 P. C.; Medai Dalavoi v Naiitar 
Tevan, 27 C. W. N. 365 P. C. 

(11) Phool Chand v. Raghoobune, 9 
W. R. 108; Mutee Ram v. Gopal, 20 W. 
R. 187. 

(12) Deputy Commissioner v. Khanjan 


Singh, 20 A 331 (33*) P t. 

(H) Rain Dei v. Alen, 27 A. 494 ; 
Gobind v 7 Baldeo, 25 A. 330 ( 335 ) I of 
Bahadur v. Kamlcshar, (19-25) A. 624 P. 
C. (Alienee was the father). 

(14) Gobind v. Baldeo, 25 A. 330 
(333), followed in lainnrain v. Bhagwan, 

^dS) (jour’s Hindu Code, (2nd F.d.), 
§ 2885, p. 1153 
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in the section.* lfi ) In that case, the widow had sold certain property 
for Rs. 3,500, out of which Rs. 3,000 was supported by legal necessity. 
On a review of the law on the subject, the Privy Council upheld the 
sale, holding that the sale, being substantially supported by legal neces¬ 
sity, could not be challenged merely because a small portion of the con¬ 
sideration was not proved to be supported by legal necessity. Their Lord- 
ships reiterated this view in another case in which the manager had 
sold the property for Rs. 43,500, even though the necessity extended to 
more than Rs. 38,000.*»7> The question to be considered in such cases is 
not one of arithmetical calculation, the real question to be considered is 
whether the sale itself was justified by necessity, if the purchaser has 
acted honestly and made due enquiry as to the existence of necessity and 
whether, having regard to the character of the property, excessive sale 
could have been avoided. It would manifestly be impossible, and pos¬ 
sibly prejudicial to the interest of the estate, if the widow were to be 
held bound, in every instance, to sell property for exactly the sum re¬ 
quired for necessity.< ,g ) So, where the widow permanently leased a tank 
for a premium of Rs. 174, reserving the annual rent of 8 annas only, to 
pay off the debt of Rs. 100, the Court upheld the lease, holding it was 
suppported by necessity.^) Even where the necessity did not exceed Rs. 
7,775, the Court upheld the sale of a house for Rs. 19,500, on the ground 
that it was not saleable piecemeal.< 20 > Again, proof that the bulk of the 
alienation was supported by legal necessity, may be evidence that the 
remainder was also presumably so supported. A mere failure to prove 
any part of the consideration as supported by necessity, is not necessarily 
tantamount to proof that it was unsupported by it.< J| ) 

3043. A case for terms may arise under Section 51 of the Transfer 
C»1I for Terms of Pro P ert y Act, to which reference must be made 

for further information.*") It may also arise where 
the alienee, whether purchaser or not, has advanced money which, though 
supported by necessity, has been alienated for a grossly inadequate consider¬ 
ation or the transaction cannot be upheld or set aside without awarding 
compensation. The cases on the point present infinite variety, and though 
they cannot all be reduced to a principle, they are, nevertheless, all intended 
to thwart transparent injustice. 


(16) Sri Krishen Das v. Nalhu Ram, 
49 A. J49 P. C., following Masitullah v. 
Damodar Prasad, 48 A. 518 P. C; Medal 
Delavoi v. Nainar Tevan, 27 C. W. N. 
365 P. C, overruling contra in Govind 
Singh v. Baldeo Singh, 25 A. 330; Ram 
Dei Kunwar v. A ten Jafar, 27 A. 494, 
followed in Niarnat Rai v. Din Dayal, 
(1927) P. G 121. 

(17) Niarnat Rai v. Din Dayal, (1927) 
P. C. 121. 

(18) Vithu v. Mendri, 5 N. L. R. 172 
(176). 

(19) Felaratn v. Bagalanand 14 C. W. 


N. 89s, 6 I. C. 207. 

(20) Balkrishna v. Hiralal, 41 A. 338; 
Gokaran v. Sham Lai, 3 L. 426, follow¬ 
ing Ckatrananarayan v. Uba Kunwari, 1 
B L. R. 201; Pelaram v. Bagalanand, 6 
I. C. (L.) 207; Naman Kal v. Har Bhag~ 
twm, 2 L. 357; Kartnu v. Amirthammal, 
zG I. G (M.) 418. 

(21) Joi Singh v. Darbara Singh, 6 L. 
137 (Three-fourths supported by legal 
necessity and transfer challanged after 20 




(2 2) See r Gour’s Law of Transfer, 
(5th Ed.), |8 872-890. 



CHAPTER XaVII 


Reversioners and their Rights. 


3044. Topical Introduction.—Undor the English Law of Re*il 
Property, a reversion is where the residue of the estate always doth 
continue in him that made the particular estate, or wh -re the particular 
estate is derived out of the estate.’*'* It , b bC called because the land 
returns to the grantor on the determination of the particular estate So 
if an estate in fee simple be granted to A for life, and the remainder 
to B, the estate of A is the estate in possession and is called the “ parti¬ 
cular estate,”* J > and B’s estate is called a “ remainder.”*®* But if the 
grant be to A for life, with no subsequent estate to another, the latter 
continues in the grantor and is called a reversion.(4) The ultimate estate 
is always an estate in fee simple, and is called a remainder or reversion, 
as it is granted out or continues in the grantor.*®* 


3045. The term “ reversioner ” is bom of Anglo-Indian law. It is 
not to be found in the Sanskrit texts. The term owes its origin to the 
close similarity between the rights of a Hindu reversioner and those of 
the English reversioner or remainderman. Even the Hindu widow was 
at one time spoken of as a life tenant; but it was soon perceived that 
she was not a tenant but the owner, and her estate, not a tenancy, because 
there was no one else in whom the ownership could vest on her estate 
coming into being. The only person in whom the estate could possibly 
vest is the reversioner, but his estate was not a vested interest at all but 
a mere contingency, and that, therefore, full ownership must remain in 
the widow whose estate was one of complete ownership qualified by use. 
These qualifications were partly necessitated by reason of her sex and 
her presumed incapacity to exercise all the rights of ownership, and partly 
by a feeling that the natural course of devolution of property was in 
the male line, and that females, though allowed ta come |in, did so by 
sufferance, on whose death the succession should revert to the natural line 
from which it had become diverted into 'the female line. This is the 
doctrine of reverter referred to by the Privy Council,* 5 6 * and it explains 
both the term reversioners as also their rights. 

3046. The female heiress being the owner of her inheritance and the 
reversioner having nothing but a spes successions, this chapter deals with 
the extent of that interest and of the protective equity to which it is 
held entitled. The right of the reversioner to protect his reversion is now 
beyond dispute, but it is a right necessarily limited and should not be 


(i) Co. Litt., 22 (ft), 
(a) /ft., 143 (o). 

( 3 ) /ft., 49 (a). 

(4) /ft., 22 (6). 


(5) Fearne’s Contiugc... «..» 

(9th Ed.) p. 3 , note (4) j ft Hals. §. 403- 

(6) Sheo Par tub v. Allahabad Bank, 25 
A. 4 76 ( 489 ) P- C. 
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extended be}and the necessities of the case. The cases have defined with 
some particularity, its nature, and scope. 

3047. The woman’s estate acquired by inheritance or partition being 
thus limited, those interested in the reversion become naturally interested 
in the estate, and it is clear that they are entitled to some protective equity 
during the continuance of the life-estate, as they are entitled to the definition 
of their right upon its determination. 

324. (1) So long as the estate is vested in the heiress, 

the interest of her reversioners to succeed to 
•«f ev * r ** 0niir '* mter h is a mere spas successions and is incapable 

** of being the subject of any contract, surren¬ 

der or disposal. 

( 2 ) One reversioner does not derive his title from another 
but all derive their title equally from the last full owner. 


Synopsis. 


(1) Nature of Reversioner’s 

Right (3048-3049). 

(2) Compromise Relating to 

Spcs Successions (3050- 
3054). 


(i) Reversioner's Title (3055- 
3057). 

(4) Limits of his Rights (3058). 

(5) Estoppel of Reversioner 

(3059). 


3048. Analogous Law.—lloth the clauses of this section are now 
settled by the decisions of the Priv> Council/A As to the reversioner’s 
right in relation to the heiress, 1he\ said: ‘'A Hindu reversioner has no 
right or interest in pnesenti in the property which the female owner holds 
for her life. Until it vests in him on her death, should he survive her, 
he has nothing to assign or to relinquish or even to transmit to his heirs. 
His right becomes concrete only on her demise Until then it is a mere 
spes successions. His guardian, if he happens to be a minor, cannot 
bargain with it on his behalf or bind him by any contractual engagement in 
respect theieto.” <8 > 

3049. From the fact that the heiress takes a full estate, though her 
interest is qualified, it follows that the estate vests in her for the time 
being, (o) and that the heirs expectant on her demise have no vested interest 
but merely a hope of succession/ 7 8 9 10 ) This interest is a mere chance 
dependent upon their being alive at her death. As such, it is not property 


(7) Cl (i ).—.hnril Narayan v. Gaya 
Singh, 45 C. 590 (603) P. C. 

Cl. (2).—See cases cited post 

(8) Amrit Narayan v. Gaya Singh, 45 
C. 590 (600) P. C ; Gur Narayan v, Shco 
Lai, 46 C. 566 P. C.; Bhaguati v. Jag- 
dam, 2 Pat. L. J. 471; Ganga Bai v. 
Hari, 45 B. 1167. 

(9) Janaki v. Narayanasami, 39 M. 
^ 34 . (<> 37 ) P. C.; Sham Sundar v. 

/Lillianknar, 21 A. 71 P. C. 


(10) Nnnd Kislwrc v. Ram Tewary, 29 
C. 355 P C.; Janaki v. Narayanasami, 39 
M. O34 (637) P. C.; Manickam v. Rama- 
linga, 29 M. 120; Chiruvulu v. Chiruvolu, 
29 M 390 (399); Mnlhuvera v. Vythilinga, 
32 M. 206; Bhogaraju v. Adepalli, 35 M. 
560; Jagannalh v. Dibho, 31 A. 53; 
Ilargaivan v. Baijnath, 32 A. 88; Guma- 
nan v. Jehangira 40 A. 518; Parvati v. 
Govind, 13 N. L. U. 188, 42 I. C. 837. 
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and possesses none of its attributes. It cannot be transferred^"^ or be 
the subject of any contract or devise. 

305(h As the Privy Council ohstrv* d: “ A Hindu reversioner has 
no right or interest in praesenti in the pioperty which the female owner 
holds for her life. Until it vests in him on her death, should he survive 
her, he has nothing to assign ot to relinquish or even to transmit to his 
heirs. His right becomes concrete onl^ or. her demise; until then it is 
a mere spes sweessionis. His guardian, if he happened to be a minor, 
cannot bargain with it on his behalf or bind him by any contractual 
engagement in respect thereto,from which it necessarily follows that 
he cannot, by the surrender of hi-. expectancy in favour of the life- 
tenant, block out the interests of am one who might, at the date of the 
widow’s death, be the next reversioner,though he would be himself 
personally estopped by his conduct, and bo bound by his previous act, 
if he turns out to be the next reversioner when the succession opens.* 1 ** 
But a person consenting to a surrender as reversioner to A, may challenge 
it as reversioner to B. Such was the case of one Motilal who had con¬ 
sented to the suirender of his uncle Sashi Mohan’s estate by the latter’s 
mother, which he afterwards challenged as reversioner to Sashi Mohan’s 
two brothers, since- deceased.Os) It is thus clear that where the reversioner 
is a minor, his guardian cannot enter into any binding agreement with 
respect to his reversion on his behalf But if the reversioner is adult and 
contracts with reterence to his future rights, his contract would be indis- 
tinguishabh from any other contract relating to future property, and 
though there cannot be a disposal ot a non-existent property, there is 
nothing to prevent its being made the subject of a valid contract, though, 
being a contract 1 elating to a contingent}, it has to be closely watched. 

3051. So, where the widow entered into an arrangement with the 
nearest reversioner for the time being, by which she conveyed part of 
her widow'‘s estate to the reversioner, and he, in turn, purported to give 
her an absolute estate in the remainder, it was held to be ar. arrangement 
which did not bind the actual reversioner.* 16 * The reversioner has nothing 
to renounce* 1 ?* and nothing that could lie seized in execution of a decree 
against hitn.* ,s * In case of insolvency, it is not his property which could 
be made available to his creditors,* ,g * and an agreement amongst presump- 


(11) S. 6 (a). Transfer of Property 
Act; Nund Kishore v. Kance Ram, tg C. 
355 ; A writ Narain v. Guyasingh, 45 C. 
590 P. C.; Manickam v Ramalinga, 29 
M. 120: Pindiprolu v. Pindiprolu, 30 M 
486 (489); Ramasieami v. Ramaswami, 
30 M. 255 (26 2, 263) ; Midnapore Zemin- 
dari Co. v. Appayasami, 41 M. 749 (776, 
777) ; contra in Rychurn v. Peary Monee, 
Marsh 622, is no longer sound. 

(12) Amrit Narayan v. Gaya Singh, 45 
C. 590 (603) P. C.; Ananda v. Gour 
Mohan. 48 C. 536; Bhagzvati v. Jordan, 2 
Pat. L. J. 471, 62 I. C. 933-. 

(13) Ganga Bat v. Hari, 45 B. 1167 

(”& 9 ). , . 

(14) Shunmugha v. Kovappa, (1920) 
M. W. N. 679, 60 I. C. 635. 


(15) Motilal v. Eastern Mortgage, etc. 
Co.. 61 I. C. 486 (487) P. C, 25 C.W.N. 
265. 

(16) Meenatchi v. Rajam, 11 M. L. J. 
335 - 

(17) Dhoorjeti v DhoorjCi, 30 201; 

Amrit Naraxon v. Gaya Singh, 45 C. 590 
(603) P. C. 

(18) S. 90 (m), C. PC. In Chtdam- 
baramma v. IJussainamma, 39 M. 565, 
it was held that sale for her husband’s 
debts, made against the widow, binds the 
reversionary interest; but it does not 

such. 

Insolvency 
Presidency 
1 ) ; Babu v. 

Krishnorav, 21 B. 319. 


ustify its seizure and sale as 
(19) S. 2 (e), Provincial 

Vet (III of 1907); S. it. 
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tive reversioners to divide it when it fell in, would at least be an agreement 
to divide future property, which will convey no title, in praesenti /*•> 
though, being an agreement, it might he specifically enforced upon the 
estate becoming vested in the reversioner. So, where the owner died, 
leaving his state to his widow B, who devised it to her daughter C, who 
,n her turn devised it to her husband D. On B’s death, her reversioner E 
claimed the estate, but subsequently compromised his claim with D, by 
which D gave ceitain lands to E in consideration of E’s withdrawing his 
claim to the rest of the property. On a suit by B’s mortgagee against 
D, the question arose whether D was a legatee or assignee of the reversion. 
In the former rase, he would take subject to the mortgage. In the latter, 
he would not take any rights. It was held that D ’s compromise with E 
may amount to E's waiver of his reversionary right, but it could not amount 
to an assignment clothing D with the status of a reversioner, and that, 
therefore ,'D could not dispute the validity of B’s mortgage on the ground 
of legal necessity/ 20 

3052. So, in another case, on the death of a widow, disputes having 
arisen between the husband’s agnate and the daughter as to the latter's 
right to succeed to her mother, the question was referred to arbitrators, 
before whom the daughter’s husband, purporting to act as well for her as 
for her infant son A, came to an agreement with the agnates, by which 
some moveable property and two small fractional shares of certain lands, 
which stood in her and her mother’s name, were given to her, and all 
right to the immoveable property of her father was abandoned in favour 
of the agnates. Her infant son was absolutely ignored in the compro¬ 
mise. The arbitrators passed an award on the basis of this compromise, 
and later on, a decree was passed upon the basis of the award in spite 
of the daughter'. 4 opposition. In, a suit by A, inter alia for a declaration 
that the compromise did not bind him, it was held that the bargaining of 
the reversionary interest of A, in the guise of an arbitration, was ineffective 
and null and void; that even if A had an existing right in the property, 
his father had no power to enter into an arrangement which wiped out 
all the interest of the minor without consideration; and that as the con¬ 
ditions which make a decree against a Hindu widow binding on the 
estate, were wanting in this case, the decree against A’s mother did not 
bind him/* 0 


3053. Hut here the reversioner was a minor, and reference to arbi¬ 
tration on his behalf a subterfuge to divide the estate. But if the rever¬ 
sioner is an adult and contracts with reference to his future rights, his 
contract would be indistinguishable from any other contract relating to 
future property, and though there cannot be a disposal of non-existent 
property, there is nothing to prevent its being made the subject of a valid 
contract; though, being a contract relating to a contingency, it has to be 
closely watched. 


• (20) Amtlt Nat ay an v. Gaya Singh, 45 
C, 590 P. C 

(21) Ramaswami v. Ramaswami, 30 M, 
2 55 (262, 263) ; Pindiprolu v. Pindiprolu, 
30 M. 486 (492); Midnapore Zenttndari 
Co. v. Appayaswami, 41 M. 743 (776, 


ini- 

(22) Ram Shankar v. Gancsh, 29 A. 
45 i ( 455 . 456), following Meiva Kunwar 
v. Hulas Kunwar, L. R. 1 A. 157 (166); 
Gobind v. Abdul Qayyen 25 A. 546 
( 575 ) Bachc v. Dharam Das, 28 A. 352. 
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case the .compromise related to an impartible 
estate. The owner had bequeathed it absolutely to his widow, whom his 
reversioner sued for possession, on the ground that the Will was invalid, 
but compromised his suit with the widow acknowledging her as the 
gaddmashin for her life, and on her death, the estSe should fall on 
the reversioner or any of his representatives then alive The reversioner 
predeceased the widow, and his own widow sued for possession of the estate 
on the strength of the compromise, which the Court decreed thoueh no 
attempt was made to distinguish its earlier cases.(^) j> ut the decision was 
apparently based on the rule that a compromise of a usputed claim bound 
the parties and their representatives, fn other words, while i reversionary 
right cannot be transferred, surrendered or renounced, it is an interest 
which may support a compromise. This was the ratio decidendi of another 
case, in which the Court upheld a similar compromise, on the ground that 
it amounted to an arrangement which is not the transfer of an expectancy 
prohibited by S 6 (a) of the Transfer of Property Act, but the settle¬ 
ment by parties litigating on doubtful rights, in which the parties define 
their respective interests, and which the Courts upheld for the sake of 
preserving the peace of families/-^ Hut the case is different, where the 
effect of the reversioner's compromise of his suit with the widow was to 
settle the succession for the future, which the Court could not uphold. 
Such was the case of the plaintiff, a remote reversioner who, having sued 
the widow and her daughter for possession of the estate, on the ground of 
waste, compromised his suit with them, it being agreed that the widow was 
to retain the estate for life, and on her death, the plaintiff and the daughter 
were to divide it equally. Subsequently to this compromise, the widow 
and the daughter made a gift of the entire estate to the daughter’s son, 
whereupon the plaintiff sued them to avoid the gift made in contravention 
of the compromise, which, he maintained, amounted to a family settlement 
binding upon all reversioners, but the Court threw out his suit, holding 
that the plaintiff could not, in the guise of a compromise, settle the succes¬ 
sion, and that as the two females were entitled to surrender their limited 
estates to the next reversioner, their gift to him had the effect of accelera¬ 
ting his succession, which could not lie avoided by the plaintiff. ( -’ s) 

3065. Reversioner’s Title.—It is settled law that one reversioner does 
not derive title from another but from the last full 
cimim (2). owner/') so that, strictly speaking, he is not bound 

by any representation made by, or anv adjudication had between, the last 


(23) Harpal Singh v. Lekhraj, 30 A. 
406. 

(24) Olati v. Varadarajulu, 31 M. 474; 
Hardei v. Bhagtvan Singh, 50 I. C. (A.) 
812 P. C. 

(25) Sita Bai v. Rant Deo, 57 I. C. (A.) 

?n. 

(1) Chhidu v. Durga, 9 M. I. A. 543: 
Jumoona v. Bamasoonderi, 1 C. 289 P. 
C.; Ishri Datt v. Honsbutti, 10 C. 324 
P. C.; B hag wan to v. Sukhi, 22 A. 33 F - 
B.; Chhidu v. Durga, ifr. 382; Shtb Shan¬ 
kar v. Soni Ram, 32 A. 33 (40. affirmed 


O. A. Soni Ram v. Kanhaya Lai, 35 A. 
227 P C. ; Chhidu Singh v. Durga Dei, 
32 A 382; Risal Singh v. Baheant Singh, 
40 A. 593 P. C. ; Sakyabani v. Bhavam, 
27 M. 588; Guiinda v. 7 hayam mat, 28 
M. 57; Chiruz'olu v. Chiruvolu, 29 M. 
390 (408) F. B.; Chinmzecrayya v. 

Lakshmi, 22 M. L. J. 3751 Abtnashv. 
Hari Nath, 32 C. 62 (70 i Manokarnt v. 
Haripada, 18 C. W. N. 718 P- C.; Covtnda 
v. 7 hayammal, 28 M. 57 ! Veerayya v. 
Gangamma, 36 M. 570 contra Chhagan 
Ram v. Motigavn, 14 B. 572 , overruled 
by the contrary held by the Privy Council. 
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limited owner, and one reversioner and another/■*) though, on the last 
point, the Courts have extended the principle of res judicata as equally 
extending to the reversioner, but as pointed out before, it is so on the ground 
of public convenience. But the same rule cannot apply to admissions, as 
to which the Privy Council observed: “ According to Indian law, the 

claimants of 1847 were but expectant heirs, with a spes successianis. The 
appellants claim in their own right as heirs of Mohar when the succession 
opened, and it nould be a novel proposition to hold that a person so claim¬ 
ing is bound b\ contracts made bv every person through whom he traces 
his descent.”Reversioners do not even derive their title through their 
parents, and any statement made by the latter is not, therefore admissible 
against them/ 2 3 4 5 * “ There is no privity ol estate between one reversioner and 
another, as such, and, therefore, an act or omission by one reversioner 
cannot bind another reversioner who does not claim through him.” (s) 
Consequently, ihe fact that one has consented to an alienation by the 
heiress, does not estop another from contesting it. 

3056. But in Madras, it has been held that the daughter’s sons in¬ 
herit jointly, under the ordinary law of inheritance, with the right of sur¬ 
vivorship so that there is the right of representation inter jc/ 6 > 

3057. A reversioner (though not presumptive) has been held entitled 
to redeem property sold in execution of a decree against the female heir 
as provided in Ot. XXI, R. 89 of the Code of Civil Procedure/?) But 
the same laxity is not permissible in one claiming estate, since it is incum¬ 
bent on a plaintiff, seeking to succeed to property as a reversioner, affirma¬ 
tively to establish the particular relationship which he puts forward, and 
he is also bound to satisfy the Court that, to the best of his knowledge, 
there are no nearer heirs, but he cannot be expected to do anything more, 
and it is for those who claim tjiat their kinship is nearer, to prove their 
relationship.” (8) 

3058. Limits of His Rights.—The act which entitles the reversioner 
to sue, must be an act which endengers the reversion directly and imme¬ 
diately, and not indirectly and remotely. 

As already stated, an act in the nature of a preparation does not 
give the reversioner the right to sue. So, it has been held that a rever¬ 
sioner cannot sue for a declaration that an authority to adopt given by 
the husband is forged/’) or that a Will made by the heiress bequeathing 


(2) S 43, Specific Relief Act; Ven- 
katonaravana v. Snbbammal, 38 M. 406 
(411, 412) P. C. 

(3) Bahadur Singh v Mohar Singh, 
22 A. 05 (107, 108). 

(4) Manokarni v. Haripada, 18 C. W. 
N. 718 P. C, 24 I. C. 311; Govinda v. 
Thayammal, 28 M. 57; Veerayya v. 
Gangamma, 36 M. 570. 

(5) Govinda v. Thayammal, 28 M. 57 
(60, 61). 

(6) Krishnier v. Lakshmiammal, 18 M. 
L. J. 275, following Venakyyamma v. Ven¬ 
kata, 25 M. 678 P. C., explained in 
Veerayya v. Sunpara, 36 M. 570 (573, 
574 ). 


(7) Pankhabati v. Nonihal Singh, 18 
C. W. N. 778, 21 I. C. 207; Brij Kishore 
v. Pratap Narain, 4 Pat. L. J. 369, 51 I. 
C. 359 - 

(8) S. 3, Evidence Act; Javitri v. 
Genden Singh, 48 A. 779; Badri v. Sara- 
swati, 103 I. C. 329 (1927) A. 687; 
Rama Row v. Kuttiya, 40 M. 654, 
followed in Pandit v. Abdul Kadar, 65 I. 
C. (N.) 693 ( 695 ). 

(9) Sreepada v. Sreepada, 35 M. 592, 
contra in Bobha v. Bobha, 35 M. L. J. 
I44, followed in Surayya v. Anttapur- 
namma, 42 M. (>99. 
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her estate to certain persons, purporting to be in pursuance' of an oral 
direction given by her husband, is invalid/-) since such a Will might 
be cancelled by her at any time. But though this was conceded/”) the 
Privy Council did not reverse the decision, of the two Courts below, con¬ 
currently made m the deliberate exercise of a discretion entrusted to them 
by law. But such cases illustrate tht practice of the Privy Council They 
do not affect the rule. J 


3059. Estoppel of Reversioner.—But though .he reversioner can¬ 
not contract or compromise his right, and no right accrues by reason of 
such contract or compromise, it may create an cst< ppel, which may pre¬ 
clude the reversioner from making i claim by ieasoi> of his contract or 
compromise. Here the right arises not by reason of the contract, but by 
reason of the estoppel, the principle of which is one of universal applica¬ 
tion (§ 2103). So, where a person ( A), governed by the M.takshara, died 
leaving a widow and a daughter surviving her. The widow’s right to 
succeed was disputed by the widows of his predeceased brothers and by 
the plaintiff Kanhailal, his sister’s son, who claimed to have been adopted 
by one of these widows to her deceased husband. In 1892 a compromise, 
to which all the four ladies and the plaintiff were parties, was made, under 
which all the ladies took each a fourth of the estate. The plaintiff took 
nothing immediately, but his adoption and his right to succeed to his mother 
were recognised, whose share he later on acquired by relinquishment. Then 
A's daughter died, leaving a daughter of her own, and later still, /1’s 
widow died. The plaintiff and his brother Ramsarup claimed, as next 
reversioners, the whole of A’s property allotted to the three ladies, other 
than his own mother, by the compromise. His suit was dismissed by the 
Courts in India, but he pressed ins claim on the ground that his rever¬ 
sionary right could not be the subject of a valid compromise. But their 
Lordships threw out his appeal, holding the plaintiff estopped by his own 
act in 1892 in inducing the ladies to a compromise, m which his mother, 
and by her relinquishment, he himself, obtained a fourth of the estate-, 
and secured from them the recognition of his adoption/ 1 -’) In another 
case the widow had executed three deeds on the same day, by one of 
which she gifted certain properties to her brother by another she sold 
half of certain lands to one Annagowda ( A) who was then her next rever¬ 
sioner, the other half of these lands being sold to her own son-in-law. 
On her death he became her next reversioner and survived her by six 
years, but did not question her alienations to her own relations. On his 
death, however, his son and grandson sued to dispossess the alienees, but 
both the High Court and the Privy Council threw out their suit, holding 
that the three transactions must be treated as parts of the same arrange¬ 
ment and the two transfers must, therefore, be presumed to have been 
made with A’s consent by which his heirs were bound/'3) It has been 


(10) Umrao v. Badri, 37 A. 422; Ram 
Bhajan v. Gurucharan. 1 A. L. J 468. 

(11) Jaipal v. Indar Bahadur, 26 A. 

238 ( 243 ) P- C. 

(12) Kanhai Lai v. Bn) Lai, 40 A. 
487 P. C., distinguishing Somsuddin v 
Abdul Hussein, 31 B. 165. To the same 
effect, Shunmugha v. Koyappa, (1920) M. 


W. N. 679, 60 I. C. 635; Mahadeo v. 
Mala Prasad, 44 A. 44; Pateh Singh v. 
Thakur Rukmini, 45 A. 339 F. B.; Matt 
Shah v. Gandharp Singh. 48 A. 637. dis¬ 
tinguishing Ananda Mohan v. Gour 
Mohan, 48 C. 536. 

(13) Ramgowda v. Bhausaheb, 52 B. I. 
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held in other cases that there was nothing in law to prevent a Hindu widow 
in possession making a valid gift of the estate with the consent of a rever¬ 
sioner who would be personally bound by his act,<**> though other rever¬ 
sioners remained free to question it/ 1 *) In one case, it was held that in the 
case of a compromise in which the reversioner takes part and from which 
he receives some benefit is exceptional, the doctrine of estoppel could not 
be extended to compel the reversioner to make good his transfer on his 
subsequently coming into possession of the property, because “ the princi¬ 
ple plainly has no application where the contract of assignment refers to 
property which has been expressly rendered inalienable by the Legisla¬ 
ture.”^) Hut this view appears to be erroneous, because the Legislature 
has not made the property inalienable, but declared it inalienable by one 
who has no interest therein beyond a mere contingency. If, therefore, 
the principle underlying S. 43 of the Transfer of Property Act is inappli¬ 
cable, it is not because the property is inalienable but because the rever¬ 
sioner’s erroneous representation of his authority to transfer such property 
is futile, since the transferee must know that he has no interest therein 
beyond a mere possibility of succession and that such possibility cannot 
be transferred. It, therefore, follows that a contract of transfer it in 
futuro is equally void and unenforceable, though it may give the party 
wronged a right to compensation. 


No declaration by 
reversioner of his 
rights. 


325 . A reversioner cann'^J^^.s 
suit merely to obtain a decl ;* nu 
reversionary rights. 


Synopsis. 

Declaration of Reversionary Rights Not Allowed (3060). 

3060. Analogous Law.—Since a reversionary right is a mere con¬ 
tingency, it follows that a reversioner cannot sue for a declaration of his 
contingency, that is to say, sue that he would be entitled to succeed the 
heiress in case he should survive her, a contingency which may never 
happen and about which the Courts will, therefore, entertain no suit. In 
one case, the presumptive reversioner sued to restrain waste, failing which 
he applied for the declaration of his right as such reversioner, but the 
Privy Council threw out his suit, holding “that it was impossible to pre¬ 
dicate at this moment who is the next reversionary heir of the deceased 
proprietor. If a Court of law proceeded to make any declaration of 
right upon that subject, such a declaration would be subject 
to being rendered valueless by the development of events. It would not, 
after events had developed, be even of authority in regulating or declaring 
the rights of the present respondents as against any other claimant to the 
character of reversionary heir. Accordingly, a declaration of right, gran¬ 
ted at the present state, would appear to be stamped with something 

(13) Diyeah v. Koond Luta, 4 M. I. v. Mathura, 10 A. 407 (410); Rangaswamt 
Pi. 292; Hoolab Smgh v. Kurum Singh, v. Nachiappa, 42 M. 523 (538) P. C. 

14 M. I. A. 176; Bullubh Sen v. Otnesh (14) Ramphal v. Tulakuari, 6 A. n6k 
Chunder, 5 C. 44; . 9 »o £>oj» v. Gur Sahai, Bakhtawar v. Bhagwana, 32 A. 176. 

3 A. 362, cited and followed in Ramadhin (15) Anandi Mohan v. Gour Mohan, 
48 C. 536. 
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in the nature of futility.”* 16 ) But though a reversioner is not entitlet to 
establish his own status as a revet sioner, there is nothing to prevent his 
establishing his relationship to the last ow.ier if it is challenged. And 
as will be presently seen, he is entitled to restrain waste. 

326 . (i) Subject to the provisions of the next section, the 

PrsvMtlou ^ <6 reversioner is entitled to restrain the heiress 
aBd^kliena!tton!* r ** or her alienee from comn itting waste or any 

' other act endangering the i eversion; 

(2) And he may restrain her by an injunction from making 
an improper alienation and obtain a declaration that any alien¬ 
ation made by her would be voidable by him on her death; 

(3) He may obtain a declaration that an alleged adoption 
prejudicing his reversion is invalid or never in fact took place; 

(4) He may oppose the grant of probate to the limited 
owner if prejudicial to the reversion. 


Synopsis. 


(5) Limitation of Reversionary 
' Suits 0067). 

(6) Reversioner may Oppose 

Probate (3068). 

(7) Administration Suit (3069). 


(1) Suit bv Reversioner to Res¬ 

train Waste (3061-3062). 

(2) What is Waste (3063-3064). 

(3) Improper Alienation 

(3065). 

(4) Disputing Adoption (3066). 

anfil Analogous Law.-The right of the reversioner to restrain 
waste is not a personal right nor is his suit a Ijrsonal suit, ™ 1C e b 

linger,, interests which are a rightT demL 

successtoms, is recognized by Court of Lav as na g s duf . its 
that the estate be kept free from ^ Rut t h e reversionary 

enjoyment by the ' rw? t™hr “or'"he conservation and just ad- 

heir thus appealing to the Court, truly r - nre<M?n t a tive capacity, so that 
ministration of the property, does so u P ^ entitled to the 

the corpus of the estate may pass unimpaired ^ *ose emt^ 

ser^vf'oonsiderations"f ronf^hose ^^^^^j^tatter operation* attempted 

nK “ sarily b * pr ' ma,ure ' 

(16) Janaki v. Narayanasamt, 39 M. ^ankmr’v. Bachman, (1886) A. 

634 (637, 638) P. C. To the same effect L. *} 7 . ^ Manmatha v . Rokilb, 

Sheo Parson v. Ramnadhan, 43 c -^94 • 40 g. (Jdu v. Durgadm, 5 O. v. 

(70S) P. C- Kathama Nacjwr v Dora- treate4 as overruled by the 

l % C \U'V cTtgWed c-* 
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and might, as stated, be futile. The former is justified by the considera¬ 
tions of keeping the estate intact for the peisons to whom, as reversioners, 
it shall ultimately and at the proper time be determined that the estate 
shall go.” 


3062. It is thus settled that the reversioner’s suit is a representative 
suit, and even as such, it is permitted, because the waste committed might 
otherwise be past remedy, and as regards an improper alienation, all 
evidence might disappear if a suit were only permitted when the succession 
opened. As the Privy Council observed in another case: “ Suits of that 
kind form a very special class, and have been entertained by the Courts 
ex necessitate rri. It seems, however, to their Lordships that if such a 
suit as that is brought, it must be brought by the reversioner with that 
object, and for that purpose alone, and that the question to be discussed 
is solely between him and the widow; that he cannot, by bringing such a 
suit, get, as between him and a third party, an adjudication of title which 
he could not get without it. ’< ,8 > 

3063. Waste.—jit is not every waste that the reversioner may sue 

c to restrain. As previously remarked, the heiress 

*“** ' '* does not hold the estate in trust for him. She holds 

it in her own right, subject only to the rights of the reversioner. What 
those rights are, have by now become well settled, and the general principle 
was thus stated by the Privy Council: ” It is not sufficient to say that there 
is one person entitled in possession, and another entitled in remainder, in 
order to induce the Court to interfere to lake the property out of the 
hands of the individual who is in possession of it; but it is necessary to show 
that there is danger to the property, from the mode in which the party in 
possession is dealing with it, in which case, and in such case only, the Court 
will interfcie.'' ,(,<)) In an old cast, Peel, C. J., said: “The Hindu female 
is rather in the position of an heir taking by descent, until a contingency 
happens. . . . Therefore, a bill filed by the presumptive heir in succession, 
against the immediate owner who has succeeded by inheritance, must show 
some case approaching to spoliation, must enable the Court to see that 
there is probable ground for apprehending that unless an injunction be 
granted to restrain some threatened or a pending act, ultimate loss to the 
heirs, who may come into possession by a succession, will ensue. It is 
not enough to make out that some gift has been made, or some disposition 
taken place, or that such is about to be made or to take place, which 
the law would not support. The estate of the female owner, her own 
personal estate might be large and adequate to repay ten times over the 
alleged spoliation, and there might not be the remotest prospect of loss, 
and the thing alienated might have no specific peculiar value.” (20) So, in 
an old case, the Privy Council formulated the following rules as appli¬ 
cable to limited owners: ” That when the husband dies intestate and with¬ 
out issue, the widow is entitled to the absolute possession of the property 


( 17 ) Janaki v. Narayanaswami, 39 M. 
634 (637, 638 ) P. C. 

( 18 ) Kathama Nachiar v. Dorasingha, 
L. R. 2 I. A. 169 ( 191 ), cited in Sheo 
Pars an v. Rammdhan, 43 C. 694 ( 705 ) 


P. C. 


( 19 ) Huryydoss v. Upoornath, 6 M. I. 
A. 433 . 


( 20 ) Hurrydoss v. Dossee, 2 Tay. & 
B. 279 ( 287 ), 2 I. D. (O. S.) 744 ( 749 ). 
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descended from him, to enjoy it during her lifetime, and to dispose of it 
under certain restriction, that the extent and limit of her power of disposing 
of the property are not definable in the abstract, but must be left to 
depend upon the circumstances of the disposition when made, and must 
be consistent with the law regulating such disposition. That there is no 
distinction in this respect between the moveable and immoveable property 
descended.” < a,) 


3064. The term " waste,” as used in this connexion, must, then, be 
understood to mean spoliation, or such damage as endangers the inherit 
tance. The reversioner has no right to lush into Court upon a mere 
possibility. So, where the widow had n-ceived Rs. S5.466 in the Company’s 
5 per cent, rupee paper, which the) redeemed at par, pa\ ng to the widow 
the amount in cash, which she retained tor about three months awaiting 
an advantageous investment, whereupon the leversioner rushed into Court 
with an allegation that the widow intended to misappropriate the amount, 
upon which the widow denied that the reversioner had any cause ot 
action. The latter, however, argued that it was an ordinary quia timet 
suit, and the Privy Council held that the mere retention of money did not 
make the heiress guilty of devastavit or showed the slightest intention of 
committing waste, and that, therefore, the reversioner’s suit was rightlv 
thrown out.< 2j) But the case was held to be different where, upon acqui¬ 
sition of land, the widow withdrew the compensation awarded in respect 
thereof, under the pretence of absolute ownership, which she would not 
have been allowed, if she had disclosed hei limited title. The Court, 
thereupon, ordered her to invest the money as required by S. 32 of the 
Land Acquistion Act/ 2 *) The two classes of cases are distinguishable. 
She had the right to the money in the one case, which she had not m the 
other. Where she has the -fight, “the general apprehension of danger 
that if personal property be entrusted to a Hindu widow, there is every 
probability of its being parted with, and if so, it may not be recovered, is an 
element which cannot be allowed to exist or considered consistent with 
the views of the Privy Council case last cited.*** The danger must be 
established not as a matter of probable speculation, but as one of reason 
able certainty to the satisfaction of the Court It must be remembered 
that the reversioner is merely entitled to his reversion m 
he finds it The heiress is not the guarantor of its state or condition. 
As owner, she is entitled to make full beneficial use of it, by ®^ ing . 
and working them,<‘> and tapping other new sourcesofmcome She « 
not to be deterred, from any compassionate regard to the rightsof h 
successor, from making full use ot her property. Nor can ^ success 
complain of its deterioration as waste, or its the 

reversion, since both these contingencies are full) consistent 
prudent exercise of the rights of owneiship. 


(21) Per Lord Gifford in Cossinauth 
Hurrosooudery, Morton 85, 1 I. P. (O- 

(22) Hurry Doss v. Upoornath, 6 M. I. 

(447)- T t 

Mrtnahm v. Abmash, 11 C. L.. J . 
I. C. 508; Gambirmal v. Hamrmal, 
747; contra in Bindoo v. Bolie, l 


MS 

533, 6 
21 B. 


1) 'cassinath v. Hurrosooudery, Mbr- 
ta, I I. D- (O. S ) 945- . . , _ T 

c) Biswanath v. Khantomini, 6 B. L. 
U ( 7SI ); Lalla Futtak Bahadur v. 
Pranputter, 13 B. S. P. A. 382 (383), 
D. (O. S.) 760. 

) Subba v. Changalamma, 22 M. 12&. 
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3065. Improper AKenatioo.—The reversioner is entitled to restrain 

. the heiress from alienating her property for un- 

ciaiue (Z). authorized purposes. The reversioner may either 

restrain her, as well as her intended alienee, from proceeding with the 
alienation, or if the alienation is made, he may obtain a declaration that it 
was made without legal necessity and was, therefore, void beyond the 
heiress’s lifetime/ 2 3 ) But no improper alienation made by the widow would 
justify her dispossession, as appears to have been, perhaps too readily, 
assumed m a case of a Mahometan life-tenant of Bhag property* 3 ); though, 
on the other hand, if the widow is found to have grossly mismanaged the 
estate, reducing its value to the next reversioner, the latter would be 
entitled to press on her dispossession by the estate being placed in the hands 
of a Receiver for management/ 4 ) Tn one such case, in which the senior 
widow’s management showed “ reckless dealing with property and the 
lavish expenditure of large sums for purposes which afford no satisfactory 
explanation,” the Privy Council justified the appointment of a Receiver 
to manage the estate, as made in the exercise of a very sound discretion/*) 

3066. Disputing Adoption.—The reversioner is entitled to dispute 

C1 . the factum and validity of an adoption made by 

•use t ). the heiress, because it has the effect of defeating 

his rights/ 6 ) but a reversioner cannot sue for a declaration that an author¬ 
ity to adopt given by the husband is fabricated, for it is only a preparation 
and does not of itself affect the reversionary right/ 7 ) 

3087. Limitation.—The reversioner’s suit “ to obtain a declaration 
that an alleged adoption is invalid, or never in fact took place,” must 
be instituted within six years of " when the alleged adoption becomes known 
to the plaintiff."* 8 ) Now, what is the meaning of the term " plaintiff ’’ 
in this connexion? Does it mean the actual suitor, or does it include all 
those who would be bound by the result of the suit? It has been so held 
in Madras where six years a*ter an alleged adoption, a remote reversioner 
sued for the declaration of its invalidity, and supported his suit on the 
ground that the next reversioner, though he knew of the invalidity, had 
collusivelv and fraudulently failed to challenge it. But the Court held 
that since such a suit is a representative suit, limitation against the next 


(2) S. 42, ill. (e), Specific Relief Act; 
Raj Lukhee v. Gokool Chunder, 13 M. I. 

A. 209; Goolab Singh v. Kurun Singh, 14 
M. I. A. 176; Mahomed Shamsool Hooda 
v. Shewuk Ram, 22 W. R. 609 P. C.; 
Jumoona v. Bamasoonderi, 1 C. 289 P C.: 
Radhav. Kour, (1864) W. R. 148; Gobin- 
dotnoni v. Shamlal (1864) W. R. 153 F. 

B. ; Oodey Chand v. Dhunmonec, 3 W. 
R. 183; Chuttar v. Wooma, 8 W. R. 273; 
Grose v. Amritamayi, 12 W. R. 13; Bis- 
tobehari v. Baijnath, 16 W. R. 49; Chottoo 
v. Jemab, 6 C. 198; Hemchunder v. 
Sumamoyi, 22 C. 354; Balbhadra v. Bha- 
wani, 34 C. 853; Suraj Mai v. Nathwa, 
45 A. 355 . 

(3) Ahmed v. Bai Btbi, 44 B. 727 
( 732 ). 

(4) Garuva v. Ragammal, 8 M, L. J. 


189, 7 I. C. 534. 

(5) Jiji Amba (F.x parte 
( 394 ) P. C. 

(6) Anand Kumvar v. Court of Wards, 
6 C. 764 P. C, approving Bhikji v. Jagan- 
nath, 10 B. H. C. R. 351; Kattama v. 
Dorasingha, 23 W. R. 314 P. C.; Venkata- 
narayana v. Subhammal, 38 M. 406 P. C.; 
Ramabai v. Rangrav, (1894) B. P. J. 
287, 19 B. 6x4; Anyaba v. Daji, 20 B. 
202; Gyanendro v. Lobongomunjori, 11 
C. L. R. 198; contra .ip Juggendronath v. 
Rajendronath, 7 W. R. 357, overruled by 
the Privy Council in Anand Kumvar v. 
Court of Wards, 6 C. 764 P. C. 

(7) Sreepada v. Sreepada, 35 M. 592. 

(8) Art. 118, Limitation Act (IX of 
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reversioner ran against the whole body of reversioners, and on the next 
icve’-sioner being barred, the other reversioner; became also barred, and 
that fraud did not stop time running or gave a new cause of action to 
the other reversioners.Hut this view though not solitary, has not 
remained uncontested,< ,o) and it has been held (it is submitted, rightly) 
that when the article speaks of the “ plaintiff,’’ it uses it in its ordinary 
sense, and the nature of his suit do.-s not restrict the prescribed period, 
the starting point for which is his own knowledge and not that of some 
one else, though the latter might be equally or even more interested in 
contesting the adoption; but since one reversioner doi« not derive his right 
to sue from or through anolher, he is in no way pn uidiced by the latter’s 
failure to contest an adoption In .my ca.>e, the failure of a suit under 
this article, does not entail its failure under Ait. 125, though a Bombay 
Full Bench have so held. (,I > 

3068. “May oppose probate.” —On a similar principle, a rever¬ 
sioner lias been held entitled to oppose the grant of 
Clause (4). a p ro p ; ,ty, and he may intervene when he finds the 

heiress guilty of collusion between herself, and her adopted son. So, 
where one S, alleging himself to be the adopted son of AI, applied for the 
probate of the Will of his fathei, and the latter's widow had first opposed 
the application hut subsequently withdrew her opposition to probate being 
granted to S, whereupon her daughter K applied for leave to oppose the 
grant of probate, on the ground diat her mother had colluded with the 
applicant, which the Court granted, holding that the daughter was the rever¬ 
sioner and her rights would be prejudiced by the grant of a probate with¬ 
out hearing her, as the widow, who naii at first contested the application, 
had withdrawn her opposition, and there was reason to suspect that she 
was in collusion with the son.<’-’> 


30 >3. Administration Suit. —A reversioner is entitled to sue for 
administration if a dedication of property, to which a reversioner is en it)- 
ed, is noi valid, and the executors proposed to carrv outJhtJ edl ™‘ 10r |; 
Such an act would entitle the reversioner to seek the as . s * talKe of the 
Comt and have the property properly administered/”' When a person 
entitled to an estate in reversion brings a suit against the executors o 
the 1 estate for administration, and subsequent thereto an a ^-’ “ 
suit is brought by one executor against his co-executois and a consent 
decree obtained without the reversioner being made a 
sioner will be entitled to bring his suit to a wT undS the 

decree being made, the accounts and enquiries already had 
first decree, will be adopted m the second decree, so fa ‘ ‘ th^con- 

and the reversioner who brought ’he first suit will he entitled to the con 

duct of the proceeding/ 14 ' 


(9) Polepeddi v. Polepeddi, 44 M. 218. 
To the same effect, Ayyadorat v. Solat, 

24 M. 405. .. . ( ,v B< 


(12) Khctlrai 
C. 539- wt 

(13) !Iem C 


(Vs 2 (8), Limitation Act (IX of C. 354 -.Rojomoyce 
nXl • Gavinda v. 7 hxammal, 14 L. 260 (272)-. 


Chundcr v. Sarnamoyt, 22 
moyee v. Troyluckho, 29 C. 


1908); Govinda v. 7 hyammal, 14 *»■ \- (Roiomowc v. Troylukho, 29 C 

J. 209; Abinash v. Ilarviath, 32 ( . 62, ( 4) / following Zambac° v - 

M a A ?”—,4 .. E* 4»i ’• 


(11) Shrinivas v. ’Hanmant, 24 B. 
F. B. 


Surre, 21 Ch. D. &47- 


H. C -95 



1506 


THE HINDU CODE 


[ S. 327* 


327 . (i) A suit to obtain any of the foregoing reliefs 

must be brought in the first instance by the 
Reversioner • suit, presumptive reversioner, but if owing to his 
minority, collusion, consent, ratification, waiver of his right as 
reversioner, estoppel or limitation, he is unable or unwilling 
without sufficient cause to sue, then it may be brought by the 
reversioner next to him in succession but in that case the Court 
may join the presumptive reversioner as a party to the suit. 

(2) A suit instituted by the presumptive reversioner may 
on his death, or otherwise on proof of latches or collusion with 
the heiress whose acts are impugned, be continued by the next 
presumable reversioner. 

(3) Where the immediate reversioner is a female, the 
nearest male reversioner may maintain such suit without having 
to show any of the causes mentioned in Clause (i). 

(4) Any adjudication made in such suit is res judicata as 
against the heir when the reversion opens. 


Synopsis. 


(1) Reversioner's Suit (3070). 

(2) Preferential Right of Pre¬ 

sumptive Reversioner 
(3071). 

(3) Existence of Nearer Female 

Reversioner No Bar 
(3072-3073). 

(4) Minority, Collusion and Con¬ 

sent of Nearer Reversioner 


(3074-3075). 

(5) Ratification (3076-3077). 

(6) Relief (3078). 

(7) When Owner Ousted 

(3079). 

(8) Decision Res Judicata 

(3080). 

(9) Procedure (3081). 


30704 Analogous Law.—A suit to enforce what may be called the 
Clauses (l) (2). reversioner's equity set out in the last section, 

} ‘ belongs, in the first instance, to the presumptive 

reversioner. He and he alone is entitled to sue. As the Privy Council 
observed: " Although a suit of this nature may be brought by a contin¬ 
gent reversionary heir, yet that, as a general rule, it must be brought by 
the presumptive reversionary heir, that is to say, by the person who would 
succeed if the widow were to die at that moment. They are also of 
opinion that such suit may be brought by a more distant reversioner, if 
those nearer in succession are in collusion with the widow or have pre¬ 
cluded themselves from interfering. They consider that the rule laid 
down in Bhikaji Appaji v. Jagannath is correct. It cannot be 

the law that any one who ma\ have a possibility of succeeding on the 
death of the widow, can maintain a suit of the present nature, for, if so, 
the right to sue would belong to every one in the line of succession, how- 


05) io B. H. C. R. (A. C.) 351 . 



S. 327. ] 


REVERSIONKRS AND THEIR RIGHTS 


1507 


ever, remote, rhe right to sue must, in their Lordships’ opinion, be limited. 
If the nearest reversionary heir refuses, without sufficient cause, to insti¬ 
tute proceedings, or if he has piccluded himself, by his own act or conduct, 
from suing, or has colluded with the wul , v v, or concurred in the act alleg¬ 
ed to be wrongful, the next presumable reversioner would be entitled to 
sue/ 16 ' In such a case, upon a plaint staling the circumstances under 
which the more distant reversionary heir claims to sue, the Court must 
exercise a judicial discretion in determining whether the remote reversioner 
is entitled to sue, and would probably require ti.c nearest reversioner to 
be made a party to the suit/ 1 '' ‘ Such a suit Drought by the presump¬ 
tive reversioner is in a repiesentative capacity and on behalf of all the 
reversioners. The act complained of is to their common detriment, just 
as the relief sought is for ihur common benefit. On tl.e death, therefore, 
of the presumptive reversioner, the next presumable reversioner would 
clearly be entitled to continue ibe action instituted by the deceased plaintiff, 
unless there is an) thing in the processual law of India to preclude him 
from so doing.”* 1 *' Again, “ ihere is nothing to preclude a remote rever¬ 
sioner from joining or ashing to he joined in the action brought by the 
presumptive reversioner or even obtaining the conduct of the suit on proof 
of laches on the part of the plaintiff or collusion between him and the 
widow or other female whose acts are impugned. It is the common injury 
to the reversionary rights which entitles the reversioner to sue. Apart, 
therefore, from the question whether the next presumable heir is the legal 
representative of the deceased presumptive reversioner, there remains the 
outstanding fact of identity of interest on the part of the general body of 
reversioners, ntai and remote, to get rid of Ihe transaction which they 
regard as destructive of their lights.” 00 ' As such, they are all hound 
by the result of the suit, whether favourable or unfavourable to them.*-™' 
Hut if the plaintiff in the previous suit was not a reversioner at all, any 
decision given therein would not operate as res judicata on the real rever¬ 
sioners* 21 ' (§ 3057). 

3071. The right oi suit belongs to all reversioners, in iheir order of 
succession, without regard to sex/ 2 -’' So, the daughter may sue during 
the lifetime of her mother, if her reversionary rights are seriously threat¬ 
ened/ 23 ' So, where the widow abandoned possession of her husband’s 
estate, alleging that her husband was not separate but a member of the 
joint family, the daughter was entitled to sue. and w r as put in physical 


(16) Goolah Singh K uni hi Singh, 14 

M. I. A. 176. 

(17) ft nand K uniear v Court of 
Wards, 6 C. 7O4 (772, 773) P. </.; Sit a 
Saran v. Jagat, 49 A. 81 5, 25 A. L. J. 
636, wj I. C. 296. 

( 18) Vcnkatanarayana v. Subbaimnal, 
38 M. 406 (411) P. 0 . ; Janaki v. Nara- 
y etnas ami, 39 M. 634 P. C. ; Kesho prasad 
Singh v. Sheo Prasad, 44 A. 19; affirmed 

O. A., 46 A, 831 (836) P. C.; Maha- 
prasad v. Nageszvar, 52 I. A. 398 ( 1925 ) 

P. C. 272; ChaUagundta v. Madalli, 35 

M. L. J. 57 (71) F. B.; contra 

in Sokhahari v. Bhavani, 27 M. 588; 
Chinna v. Lakshtninorasamtna, 37 M. 


406; Arunachallan v. Vcllaya, 23 M. I„. 

J- 719 . 

(19) rotifcafaiiarciyflna \. 5 td)<i(iinnial, 
38 M. 400 (412, 413). 

(20) Vcnkatanarayana \ Subbammal, 

38 M. jo6 P. ; Janaki v. Narayanasami, 

39 M. 634 (OjS) P. C.; Kesho Prasad 
Singh v. Shco Prasad, 44 A. 19, affirm¬ 
ing O. A. 46 A. 831 (836) P. C; Maha 
Prasad v. Naycshar, 52 l. A. 398, (19*5) 
P. C. 272. 

(21) Kalicharan v. Bageshra, 23 A. L. 

J. 653, 89 1 . C. 374 , ( 1925 ) A. 585. 

(22) S. 39. S. 54, ill. (»i). Specific 
Relief Act (I of 1877). 

(23) Golab v. Shib Sahi, 2 Agra 54* 
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possession of the estate as manager during the widow s lifetime.** 4 ^ So, 
where the daughter was found to' have colluded with the widow, the next 
presumable reversioner was held entitled to sue both/ 2 *) So, where the 
widow and the plaintiff’s father jointly made an alienation, the son was 
held entitled to maintain the suit for its cancellation, even though his father 
and not he was the immediate reversioner. 

3072. The existence of an immediate female reversioner, such as the 
C1 daughter, is no obstacle to the next presumptive 

t )• male reversioner avoiding an improper alienation, 

since the one takes only a life-estate, while the other takes an absolute 
interest. Moreover, as observed in a case, “ that in the case in which, 
upon the death of a full owner, the estate successively passes through the 
hands of a series of female heirs, who take only a qualified estate, before 
the property vests in another full owner, they may rightly be regarded, in 
the aggregate, as the holders of a limited interest which intervenes between 
the full ownership of the original owner and the ultimate taker.”<-*> 

SO’S. It may be also suggested that since such suit is a representa¬ 
tive suit, the female owner cannot represent the interest of the male rever¬ 
sioners, who have, therefore, a cause of action of their own, which is 
unaffected by her intervention. 

The contrary was laid down in some earlier cases of the Allahabad 
Court, where it was held that apart from collusion or connivance, the 
existence of an intermediate female reversioner was an obstacle to the 
maintainability of the suit by the next presumptive male reversioner. 

But since the suit is a representative suit, a reversioner, entitled, after 
the death of a tenant for life, to a share in the inheritance, cannot lay 
claim to any definite share, nor can he sue to set aside a transaction affect¬ 
ing the inheritance, so far only as it would affect his probable share. For 
instance, suppose he is one of six reversioners complaining of an adoption. 
He cannot sue only for his one-sixth share and pay Court-fee thereon, 
alleging that he sues only to the extent of his interest.The reversioner 
cannot oust the heiress because she denies his title,< 4 > but if she disclaims 
all interest in the estate, the Court may place the reversioner in possession 
as manager for her lifetime.W 

The nearest or any other reversioner must, of course, prove his rela¬ 
tionship to the last full owner if it is denied, and unless he proves his 


(24) Gunesh v. Lol Mutee, 17 W. R. 
11. 

(25) Jwala Na*h v. Kulloo, 3 Agra 55 
K. B.; Gatin' Dat v. Gur Sahai, 2 A. 41. 

(1) Retoo v. Lall/ee, 24 W. R. 399. 

(2) Abinosh v. Harinath, 32 C. 62 (66) ; 
Naravan v. Chengalasuma, 10 M. 1; 
Kandasami v. Akkammal, 13 M. 195; 
Raghupati v. 7 irumalai, 15 M. 422; Chun- 
der Koomar v. Dtvarkanath, (1859) B. 
S. D. A. 1623; Balgobind v. Hirumanee, 
2 W. R. 255; Balgobind v. Ram Kumar, 
16 A. 431; Raja Dpi y, Umed Singh, 34 


A. 207; Lakshpati v. Rambodh Singh, 37 
A. 350; Joint Singh v. Gosain, 16 A. L. 
I- 493. 46 I. C. 85; Ramyad v Rambihari, 
(1919) 4 Pat. L. J. 734, 54 I. C. 357 ! 
contra in Radha Kishen v. Bakhtoivar, 1 
Agra 1; Madari v. Malki, 6 A. 428; 
lshwar v. Janki, 15 A. 132; Booma Sun- 
dree v. Banm Soondurce, to W. R. 301. 

(3) Keshava v. Lokshminarayana, 6 M. 
192. 

(4) Naulakhi v. Jai Mongol Singh, 
(1885) A. W. N. 279. 

(5) Ganesh v. Lalmuthu, 17 W. R. n. 
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own title as reversioner entitled to sue, the defendant cannot be called 
upon to justify her alienation/ 6 ! 

3074 . The minority of the nearest reversioner 
Minority. justifies a reversioner more remote to maintain such 

suit. (7) 


3075 . The question of consent has aired*I\ been examined before. 

Connected v.ith \t is the question of collusion. 
Collusion, Content Collusion implies that the presumptive reversioner 
and Ratification. had improperly joined with the heiress in destroying 

the reversion, which enables the . mote reversioners to vindicate their 
rich‘s. w So, where the immediate reversioner consented to a gift by a 
widow, it did not prevent a i emote rcvei sinner from impeaching it. 9 
Ratification is consent given to an act post facto. 

3076 The circumstances in which a remoter reversioner may main¬ 
tain a suit have teen stated in the section. But a question arises, how 
is he to satisfy the Court that the presumptive reversioner was unable oi 
unwilling to sue? 

Whet c such reversioner has joined in the alienation, it is not difficult 
ht interested in upholding the »uor 

is liable to be dismissed. Soi tvouU be ihesuit th P re was „„ 
next reversioner when he was met y f„ such cases, the 

« *«• - - ,a,e ' and 

would not alter the nature of the suit. 1 
3 M 7 . No, only 

but his legal representative » “r 's P d j oin i„ a conveyance 

for its cancellation/'•> and where svitt V\. must be taken 
and convey " the whole a "'i v e ^ e „ P Xh they possess, and that they have 
that they have: exercised every^ power which or in eapectat.on 

preventecl^from “VtenvTrds avoiding the transfer^__ 


(6) Bhabuti v. Khelal Singh, 21 I- < • 
274 ; 1 Dalgan v. ParsM.ii I. C. 202, 

<*»> 

B ( |) Noikram ^ ^ ^ y Jagat> 
49 (g) Bakhta-war v. Bhagwana, 32 A. 
I76 (io) Rughoobar v. Bhekaree, 22 W. 


U nr Sita Saran v. Zagat, 49 A. 815. 

(12) Meghu Rai v. Ram Khclawan, 35 
^"(13) Avula v. Avula, (iQtf) M. W. 

*■$*£&?* *“*• 11 “■ 366 
F (?S) Trilochun v. Vmtth. 7 C. L. H. 
57 1 - 
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So, a reversioner may ratify a transfer. So where a tenure granted 
bv the widow was recognized, after her death, by the reversioner, who 
received rent from the holder of the tenure, such receipt was held to amount 
to ratification of the tenure, precluding a suit for setting it aside on the 
ground of the widow's mcompetency.< ,6) 


3078 . Relief.—The relief admissible in such suit must necessarily 
depend upon the nature of the claim. If it relates to an adoption, it may 
challenge its factum or validity, or both. If to an alienation, it may 
deny its validity on the gound that it was wholly unsupported by neces¬ 
sity. Where it is so, it is open to the Court to cancel the alienation 
altogether* 17 ) or to declare only its partial invalidity.* 18 ) If it is partially 
supported by necessity, it is open to the Court to declare it valid to that 
extent and charge the sum upon the property of which it may order pay¬ 
ment. * ,y) The uncertainty regarding the person who would be entitled 
to succeed the widow, is no ground for refusing a declaration regarding 
the character of the alienation, and the declaration may be that the aliena¬ 
tion is invalid as a whole, but that on equitable ground the alienee should 
have a charge declared in his favour for the binding portion of the con¬ 
sideration/ J °) T» some cases, it lias been held that the plaintiff cannot 
obtain a declaration ot the invalidity of an alienation partially supported 
by legal necessity, unless there is an offer in the plaint to reimburse the 
alienee to the extent the alienation was for necessity/"”) Hut it is sub¬ 
mitted that the right of reimbursement is merely an equity which the Couit 
awards as a portion of its relief, and that it is always open to the Court 
to grant such relief as the plaintiff may be found entitled to.* 2 - 1 ) 


3079 . In a reversioner’s suit in the lifetime of the limited owner, 
the latter cannot be ejected, since whatever 
e jWh en Owner Oust- ma y be the effect of her improper alienation, it does 
not entail forfeiture of her own estate.*- 8 *) And all 
that the reversioner is entitled to and can claim, ‘is to have his possible 
interest protected. As such, he is not entitled to a remedy more extensive 
than is requisite to piotect his rights. His tcversionary interest is not 
accelerated by an alienation which the heiress may make in fraud of his 
presumptive right. All that the reversioner is ordinarily entitled to, is 
a declaration that the female owner’s act is null and void, as far as it 
may affect the interest of the’ person entitled as reversioner, and if there 
were a danger lest from the nature of the property, the corpus should be 


(16) Mahesh v. Uprakant, 24 W. R. 
127. As to what is ratification, sec 
Be joy v. Girendra, 13 C. W. N. 201, 4 
I. C. 513. 

(17) S. 39, Specific Relief Act. 

(18) Pramotha v. Bhubatt, 25 C. W. 
N. 58s. 

(19) Paparayudu v. Rattamma, 37 M. 
275 ; Gobind v. Baldeo, 25 A. 330; Par- 
tapa v. Altar Singh, (1913) P. R. 34 20 
I. C. 2n 0. 

(20) Paparayudu v. Rattamma, 37 M. 
275 


(21) Poolchutid v. Raghoobuns, 9 W. 
R. 108; Sugeeram v. Juddoobun, 9 W, 


R. 284; Muteeram v. Gopal, 20 W. R. 
187; Gobind v. Baldeo, 25 A. 330; Sub- 
ramania v. Ponnusami, 8 M. 92; Singam 
v. Draupadi, 31 M. 153; Gouri v. Tiru- 
maya, 18 M. L. J. 17; Pitta Nath v. 
Ilrisikesh, 20 C. L. J. 285 (290). 

(22) Garikipati v. Garikipati, 37 M. 
275; Vithu v. Mendli, 5 N. L. R. 172. 

(23) Lall Sootider v. Hurry Knshen 
Marsh 113; Jzvala Nath v. Kulloo, 3 
Agra 55; Kishnee v. Khealee Rdm, 2 N. 
W. P. H. C. R. 424; Haradhun v. Issur 
Chunder, 6 W. R. 222; Shib Kocree v. 
Joogun, 8 W. R. 155. 
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wasted, the utmost he 
ment of a Receiver 




iSll 

appoint- 


suitable.^,) Hut though tllis is , bc “ *« Court might deem 

conduct may lead to her own (h-mow-L * c Y ar ', se where her own 
who was entitled to her lather’s ‘ ■ w) ' erc th e daughter 

her father’s relatives, holding then out’ , tl ? e . P ossession of 

awarded her possession, but added a clause that iH h ^ rs ’ the Court 
possession, the reversioner was to be put mto oossJ , dedlnod t0 acce P t 
the property on her behalt, and that »e would then * !? m ? nager of 
and directions of the Trial Court, 

to her through such Court. us) y n another r> th d ia,ng th ® mcorne 
appointing a Keceiver was upheld bj the Iftfty’ cSincil" J ^hat^rs? 
the properly in quest.™, a large and valuable aemiudari, was seLd by 
Government, but afterwards .estored to the widows of the last ho de? 
Wrthm four years of th.s .esluration, the two junior widows sued the 
senior widow, complaining ol various acts done to the detriment of theft 
rights, ami more especially, that she had, without theft consent adopted 
a t°M wh ? m ,? h<: ha 1 d ransferred the entire estate. The senior widow 
upheld the adoption and alleged that the other widows had no right beyond 
a claim tor maintenance. The Court found the senior widow’s manage¬ 
ment reckless anti her expenditure lavish, and that the adopted son could 
not supersede the widows. Put though it held the widows entitled to the 
estate, it refused to remove the manager, as they were old and incompe¬ 
tent. The widows appealed, but the Privy Council held that it was a 
matter of discretion with the Court as to the removal of the Receiver, 
and looking to the case, the Court had exercised a very sound discretion 
in not removing him.<*> The Courts have, in other cases upheld the 
appointment of a manager in a case of proved waste endangering the 
reversion.It will not interfere in an attempt at a false adoption and 
the mutation of names in favour of the so-called adopted son. (d) As the 
Court remarked: " Certain specified acts of misconduct by her operate, 

according to Hindu Law, to destroy her estate and to vest the property 
in the reversionary heirs, and according to several decisions, the Courts 
also have jurisdiction to interfere to prevent the waste or destruction or 
the fraudulent alienation of property by her, if a sufficient case is made 
to justify this interference. In such cases, the widow has been deprived 
not of her interest but of all control over the property, which 
has been placed, for its preservation, in the hands of others (sometimes, 
in the hands of the reversioners themselves) as managers on her behalf.” (4) 


3 08fk 

C]au«« ( 4 ). 


Decision Res Judicata.—Since the reversioner’s suit is a re¬ 
presentative suit, in which he represents fully the 
whole reversion, it follows that a decision given in 


(24) Jwala Nath v. Kulloo, 3 Agra 
55 ( 59 ) F. B. 

( 25 ) Adi Deo v. DukJtaran, 5 A. 532 
(542) ; Radha Mohun v. Rama Dass, 24 
W. R. 86 note. (The view of the case 
on the subject of limitation has been 
overruled by the Legislature). 


(1) Jijiamba (In re), 13 M. 390 (394) 
P. C. 

(2) Maharanee v. Naddu Lall, 10 W. 

(3) Koinul Mones v. Alhadmonec, 1 
W. R. 256. 

(4) lb; P' 257 - 
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his suit operates as res judicata against the other reversioners.**) This is 
the logical outcome of the identity of interest on the part of the general body 
of leversioners. near and remote to get rid of the transaction which they 
regard as destructive of their right.”* f,) In this view, “ it is impossible 
to resist the conclusion that if the right litigated is a common right, and 
if that litigation has been honestly conducted, the other reversioners are 
affected by the law of res judicata This is a logical result of the decision 
of the Judicial Committee.”* 7 ) 

3981. Procedure. —The reversioner, though entitled, is not bound 
to file one suit challenging all alienations.* 8) As he is not entitled to eject 
her transferees during her lifetime, the only suit he can institute is one 
for a declaration that the alienations, being unsupported by necessity or 
for any other cause, do not bind the reversioner.*’) But since a Will is 
at any time revocable, the reversioner cannot sue to declare the invalidity 
of her Will.*' 0 ) 

328. (i) In a suit between the reversioner and the 

Burden of proof. hcircss ’ s alienee for possession of property 
comprised in her estate, it lies on the latter to 
prove that the former is Ixmnd by the transfer to him as sup¬ 
ported by legal necessity. 

(2) In a suit between a pardanashin heiress and her trans¬ 
feree, it lies on the transferee to prove not only that the deed 
was executed by, but was explained to and really understood 
by the former, who had executed it by the free and independent 
exercise of her will. 

Synopsis. 

(1) Burden of Proof (3082). (3083). 

(2) Reversioner and Limited (3) Pardanashin Transferor 

Owner's Transferee (3084). 

3082. Analogous Law.— It is a general rule that a transferee from 
a limited owner must establish that his transfer was competent. As such, 
m a suit between the reversioner and a female heiress’s transferee, the former 


( 5 ) Brojo Kishore v. Sreenalh, 9 W. 
R. 463 (46s); Chiruvolu v. Chiruvolu, 
29 M. 390 (401) F. B.; Challagundla v. 
Madala, 41^ M. 659 F. K lf overruling 
contra in Sakhyahani v. Bhavani, 27 M. 
588; Govinda v. Thayammal, 28 M\ 57; 
Venkatanarayana v. Subkammal, 28 M. 
406 (412); Veerayya v. Gangamma, 36 

M. 570; Narayana v. Rama 38 M. 396; 
Garikipati v. Rattamma, (1912) M.' W. 

N. 1176 (X179); Kessho Prasad v. Sheo- 
pargask, 44 A. 19 (26, 27) F. B., over¬ 
ruling contra in Chhiddu Singh v. 
Durga Dei, 22 A. 382 F. B.; Darbari v. 


Govtnd Ram, 43 A. 558. 

(6) Venkatanarayana v. Subhammal, 
38 M. 406 (413) P. C. 

(7) Challagundla v. Madala, 41 M. 
659 F. B„ explaining and following 
Venkatanarayana v. Subhammal, 38 M. 
406 (413) P. C.; Janaki v. Narayana- 
satm, 39 M. 634 P. C'. 

(8) Bansolochan v. Jagannath, (1924) 
A. 838; Gutha v. Rama Katayya, 96 I. C. 
132. (1926) M. 508. 

(9) Tehlkuar v. Amarnath, 79 I. C. 
670, (1925) L. 2. 

(10) lb. 
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is entitled to succeed by reason of his natural title, unless it is displaced 
by proof of a better one in the transferee.bO As between the grantor and 
the grantee, the rule is, however, different .-,ince the grantor cannot dero¬ 
gate from his own grant. 

But the case of pardanashin women is exceptiond, because a parda- 
nashin naturally lahours under a special d subihtv. and’s, therefore, entitled 
to the same special protection which law confers-oi, the weak, the ignorant 
and the infirm . ( As the I’riv; Council observed "The lady was a 

pardanashin lad), and the law throws aromul her a social cloak of pro¬ 
tection. it demands that the burden of proof 'hall, in such a case, rest 
not with those who attack but those who found upon the deed, and the 
proof must go so far as to show, afirmativcly and conclusively, that the 
deed was not only executed, but was explained to, and was really 
understood, bv the grantor. In such cases, it must also, of course, be 
established that the deed was not signed under duress, but arose from the 
free and independent will of the grantor. The law, as just stated, is too 
well settled to be doubted or upset.’T'd 


3083 . Reversioner and Limited Owner’s Transferee.—The first 
clause deals with the burden of proof in a suit 
ClauM (I). between the reversioner and the alienees of the last 

limited owner. As the reversioner does not claim through or under the 
limited owner, he is not bound by her recitals and acknowledgement of 
transfer, which have to be proved by the tiansferee. This he may do 
in any of the following ways:- 

( 1 ) By proof of consent of th* then presumptive reversioner, raising 
a presumption of necessity. 

(a) Such consent may be proved by the attestation of the deed 
’ b v - him, if it is shown that it was made after it had been 
rea< l to him; 


(f>) It raa) he proved by subsequent conduct such 
or acquiescence; 


i ratification 


{2 ) By independent evidence of payment of consideration and proof 
of necessity; 

( 3 ) By proof that, after reasonable enquiries, he was satisfied ot 
the necessity. 

3084 Pardanashin Transferor.-Where, moreover, the transferor 

cu... ('». ££ E 


(x I) Obala Kondama v. Kondasamy, 
v. Krishna, 39 933 

(9 (13) Kali Baksh v. Ram Gopal, 36 A. 


81 (89) P. T-: Sajjad Hussain v. IVasir 

Al '(j$ Keshublai v.' Radharaman, 17 C. 
W. N. 991 ( 995 )- 



1514 


THE HINDU CODE 


[Ss. 328 to 330. 


It is sometimes insisted on that a pardanashin lady must.have inde¬ 
pendent advice, but as pointed out by the Privy Council/ 1 ** this is not an 
absolute rule of law. Advice is merely a means to secure that which 
is essential, namely, an intelligent appreciation of the transaction. It is 
not the formal execution which so much matters, since, if they .are proved 
to have understood the deed, the fact that they assented to it from behind 
a screen, would not vitiate it for want of due execution, as required by 
S. 59 of the Transfer of Property Act/' 6 * 

329. A suit to avoid an alienation may be brought by the 
presumptive reversioner within twelve years 
»n L iuiMtion. t0 mv ° id and a presumable reversioner within six 
years from the date thereof. 

3085. Analogous Law. —Art. 125 of the Limitation Act prescribes 
the period of limitation applicable to the suit of the nearest reversioner, 
which allows twelve >ears calculated from the date of alienation. But 
a remote reversioner must bring this suit within six years, under the 
general Ait. 120 , calculated from the same dated' 7 * Of course, neither 
the presumptive nor the presumable reversioner is bound to sue the heiress 
or the alienee during the former's lifetime. Their right of suit is a 
concession made with a view to having the question tried before evidence 
is lost by lapse of time. 

3086. But since the reversioner’s suit is a representative suit, the 
cause of action arises on the date of the alienation, jointly and simul¬ 
taneously for the entire body of reversioners. If, therefore, an alienation 
by an heiress is not impeached in a declaratory suit, instituted, within the 
period of twelve years prescribed by Art. 125 of the Limitation Act, by 
the reversioners then in existence, a presumptive reversioner, though born 
after the lapse of twelve years from the date of the alienation, will be 
debarred from bringing a suit for a declaration in respect of it/ ,8 > A 
collusive suit maj, for the purpose of limitation, be treated as a private 
alienation, provided it is the necessary result of some collusive arrange¬ 
ment made by her to use the Court as a medium of transfer, or in other 
words, if she intended to transfer the property and used the Court-sale 
as a means to effect her purpose/' 9 * Otherwise, the alienation cannot be 
held to be made by the heiress within the meaning of Art. 125 , and the 
only other article applicable would be Art. 120 and not Art. 125 . 

330. An alienation by the heiress in excess of her powers 

improper >iien«- is not void, but voidable at the election of 
tion voidable. the reV ersioner. 


(15) Mahomed Buksh v. Hosseini, 15 
C. 684 P. C.; Kali Buksh v. Ram Gopal, 
36 A. 81 (91) P. C. 

(16) Padarath v. Ram Narain, 37 A. 
474 (48O P. C. 

(17) Guntupalli v. Guntupalli, 24 M. 


L. J. 183, 18 I. C. 710. 

(18) Challagundla v. Madala, 41 M. 
659 F. B. 

(19) Ranga Rao v. Ronganoyoki, 35 

M. L. J. 364; Sheo Singh, ig A. 524; 
Ramsarup v. Ramdey, 20 A■ 239. 
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Synopsis. 

(1) 'Vu/Tvii'r u,lion VM - W ‘nay Avoid Alienation 

able ( 3087 ). ( 3089 ) 

( 2 ) Mode of Avoidance ( 3088 ). ’ 


* . 3#47 - *r* w —'! is mm srtt . ,Kl<J0 ' that an alienation by 

the heiress, without legal necessity, is not void but merely voidable at the 
instance of reversioner, who may ratify it or treat it as a nullity But 
except as against the reversioner, it is valid and cannot U avoided bv a third 
party*"' (§ 3089 ). y 


3088. Mode of Avoidance.— liven as regards the reversioner 
such transfer can only be avoided, if it is unsupported by legal necessity 
and if he has not consented to or ratified it. A reversioner is not 
bound to sue for its cancellation immediately after it is sold. He may 
wait till the reversion falls m. He is then pul upon his election whether 
to ratify 1 or avoid it. If he elects to treat it as a nullity, he may sue 
the alienee for possession, and it is then on the latter to make good lus 
alienation by proving both its factum and validity.*"' Even where the 
reversioner challenges it in a suit of his own, the burden of proof is still 
on the alienee. He has still to prove that his alienor was justified in making 
the alienation or that he had, after reasonable inquiries ascertained the 
existence of legal necessity and bona fide believed in its existence. If 
he proves this, his title cannot be shaken, even though, in fact, there 
was no necessity, for, as the Privy Council observed: “ The lender is 

bound to inquire into the necessities for the loan, and to satisfy himself, 
as well as he can with reference to the parlies with whom he is dealing, 
that the manager is acting in the particular instance for the benefit of 
the estate. But they think that if he does so enquire and acts honestly, 
the real existence of an alleged, sufficient and reasonably credited necessity 
is not a condition precedent to the validity of the charges, and they do 
not think that, under such circumstances, he is bound to see to the appli¬ 
cation of the money. It is obvious that the money to be secured on any 
estate, is likely to be obtained on easier terms by a mortgage than by a 
loan which rests on mere personal security, and that, therefore, the mere 
creation of a charge securing a proper debt, cannot be viewed as im¬ 
prudent management. The purposes for which a loan is wanted, are 
often future, and as regards the actual application, a lender can rarely 
have, unless he enters on the management, the means of controlling and 


(20) Ramgowda v. Bhausahcb, 52 B. 1 
P. C.; Modhu Sudan v. Rooke, 25 C\ 1 
P. C.; Be joy Gopal v. Krishna, .54 *’• 
329 (338) P. C, reversing O. A. Be joy 
Gopal v. Nil Ralan, 30 C. 990; Kisltori 
Lai v. Bhusai, 14 C. W. N. 106; Indra 
Narain v. Sarbasova, 41 C. L. J. 34b 
87 I. C. 930, (1925) C. 7431 Upendra 
Nath v. Shibadasi, 88 I. C. 898, (1925) 
IO53; Deonandan v. Udii Narain, 18 
*'. W. N. 940; Sitaram v. Khamdu , 22 
Bom. L. R. 1155, 59 I. C. 480; Chav- 
han v. Ram Samp, 20 O. C. 232, 42 I. 


C. 27. 

(21) Deonandan v. Udit Narain. 18 C. 
W. N. 940; Jagat Chandra v. Bisiva 
Mahar, 55 I. C. (C\) 7431 Sitaram v. 
Khandu, 22 Bom. L. R. 1155; Kesha 
Prasad v. Chandrika, 2 Pat. 217; Smyid 
Mahomed v. Parbati, 9 O. L J. 312; 
Bahadur Singh v. Sultan Husain, 66 I. 
(*. 456 , (1922) O. 171; contra in Sheikh 
Muhammad v. Ramachandra, 90 I. C. 

(3 ( 22) 74 Bi7o.v Gopal v. Krishna, 34 C. 329 
( 333 . 334 ) P- C. 
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rightly directing the actual application. Their Lordships do not think 
that the bona fide creditor should suffer when he has acted honestly and 
with caution but is himself deceived.”*^) These words refer to the 
powers of the manager of an infant’s estate. The heiress is not merely 
the manager of the estate. She is its owner, though her power of aliena¬ 
tion may be limited. “ Her alienation is not, therefore, absolutely void, 
but it is prima facie voidable at the election of the reversionary heir. He 
may think fit to affirm it or he may, at his pleasure, treat it as a nullity, 
without the intervention of any Court, and show his election to do the latter 
by commencing an action to recover possession of the property. There 
is nothing in fact for the Court either to set aside or cancel, as a con¬ 
dition precedent to the right of action of the reversionary heir.”( 34) 

3089. Who may Avoid It.—None but the reversioner is entitled 
to impeach an alienation made by the heiress, though, on her death, if 
there is no reversioner, and the Crown takes the inheritance as the ultima 
haeres, it has the same right of impeaching an unauthorized alienation. (3S> 
The estate of a widow under the Punjab customary law is subject to 
the same restrictions, and the heir who succeeds to her by custom, 
is entitled to challenge her alienations, in the same way as any other 
reversioner.The same right belongs to an execution-purchaser who 
has acquired the entire estate, and not merely the limited estate of the 
female owner.As against all but the reversioner, her transfer stands 
good. So, where the heiress mortgaged her property which was sold in 
execution to another, who sold it to the plaintiff who sued her transferees 
for possession, whereupon the latter challenged the mortgage as unsup¬ 
ported by necessity, the Court held that as the defendant was not the 
reversioner but a mere assignee of the mortgagor’s right, he could not be 
permitted to challenge the plaintiff’s title. ( *> The question whether the 
reversioner’s election is not personal to him, and can be availed of by his 
transferee, can only admit of one answer. The transfer being not void, 
but merely voidable at the instance of the reversioner, the latter is the 
only person competent to challenge it. (4) In any case, his transferee can¬ 
not challenge it where he himself had waived his right by laches or 
acquiescence inferred from his silence and failure to avoid it for a con¬ 
siderable period. And there may be equities to adjust, even if the trans¬ 
fer is set aside (§ 3038 ). 


331. (i) On the death of the heiress her limited estate 

devolves on her next reversioner then alive. 

ccesnon or 

( 2 ) Reversioners take per capita. 


(23) Hanooman Persad v. Mt. Babooee, 
6 M. I. A. 393 .( 424 ). 

(24) Bijoy Copal v. Krishna, 34 C. 329 
( 333 ) P- C; Ramgawda v. Bhausaheb, 
52 B. 1 (7) P. C.; Tirupatiraju v. Vcn- 
kayya, 45 M. 504 (510) F. B. 

(25) Collector v. Cavaly, 8 M. I. A. 529; 
Deonandan v. Udit Narayan, 18 C. W. N. 
940 (94 r); Bijoy Go pal v. Krishna, 25 C. 
1; Madhu Sudan v. Rooke, II C. W. N. 
424. 

(1) Gobinda v. Nattdu, 5 L. 450 (453). 


(2) Raj Kishen v laheeroor-ul-Huq, 
(1864) W. R. 351; Brojo Kishore v. Srec- 
nath, 9 W. R. 463. 

(3) Deonandan v. Udit Narayan, 18 C. 
W. N. 940. 

(4) Kesho Prasad v. Chandrika . 2 P 
217; Saiyid Mhd. Hadi v. P.arbati, 9 O. T,. 
J. 312; Mirza Sodig Husain v. Mhd 
Karim, 9 O. L. J. 456, (1922) O. 289; 
contra in Sheikh Muhammad v. Rama- 
chandra, go I. C. (N.) 74. 
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(3) Where the next reversioner disclaims the estate, it 
devolves on the reversioner next to him in succession. 

Explanation .—The term “ death in Clause (i) includes 
civil death as by remarriage or abandonment of worldly affairs 
which determines the estate. 

309ft. Analogous Law.—On death or remarriage of the female 
heir, the estate reverts to the natural line of heirs. Heme the term 
“ reversioners,” who are heirs ot the last full owner, .f he had lived up 
to and died simultaneously with the female owner.'s' If the next rever¬ 
sioner disclaims the inheritance, it falls on one who stands next to him in 
the line of succession. * 6 > Reversioners take per r a pita and not per stirpes. 

It has already been seen that the succession may be accelerated by 
the remarriage of the female owner, or her renunciation of worldly 
affairs*?) or of the estate.* 8 ) 


332. On the estate vesting in the reversioner he acquires 
the following rights:— 

Reversioner’* right* /\tt - .-.it r , 

on succession. (i) hie is entitled to possession of the 

estate together with all its accumulations, 
accretions and incidents as on the death of the heiress; 

(2) He is entitled to dispute all unauthorized acts of the 
female heir; 

(3) He is entitled to represent the estate, and as such, may 
continue the suit instituted by or against the heiress; 

(4) He may execute all decrees obtained by her as repre¬ 
senting the estate, as he is liable to satisfy all such decrees 
obtained against her. 

Synopsis. 

( 1 ) Reversioner's Rights on Sue- ( 3 ) Reversioner may Dispute 

cession ( 3091 ). Unauthorised Acts ( 3094 ). 

( 2 ) Right of Next Reversioner ( 4 ) Her Legal Representative 

to Obtain Possession ( 3095 ). 

( 3092 - 3093 ). ( 5 ) When the Reversioner maj 

Execute Decrees ( 3096 ). 

3091. Analogous Law.—On the death of the limited owner, her 
reversioner, whether a male or a female, becomes entitled to all the estate 


(5) Abinash v. Probodh, 15 C. \V. N 
Gooshaeen v. Pursotum, ib., p. 238. 

(6) Ladooiah v. Sanvaley, 3 Agra iQi; 
1018, 10 I. C. 356, 


(7) Hafsoonissa v. Padhabinode, 
(1856) 12 S. D. A. B. 559, IS I. D. (O. 


S.) 78 (84). 


( 8 ) S. 319 


(Surrender of woman’s 


estate). 
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of the full owner, including all its accumulations, accretions and incidents. 
As such succession is by descent and not by survivorship, the heir is 
bound to take out a succession certificate, if any of the property inherited 
by him is subject to the Succession Certificate Act.* 9 * 

3092. When the succession opens, it is the right of the next rever- 
. sioner to obtain possession. If he is dormant, and 

Clausa (.1). fails to take possession, it does not pass the title 

to a remoter reversioner, entitling him to sue for possession.* 10 * The next 
reversioner is entitled to the estate, with all its increments and incidents. 
So, where a widow had mortgaged a shop, which she had inherited from 
her husband without any necessity, and the property being destroyed by 
floods, the mortgagee re-built it with his own money, which he continued 
to treat as the property mortgaged to him. On the widow’s death, her 
reversioner sued for possession, while the mortgagee claimed his cost 
of re-building, by way of compensation, but the Court decreed possession 
without compensation, holding that the re-building of the shop by the 
mortgagee did not confer on him any higher equity than if it had been 
re-built by the widow. “Had she re-built by borrowing the amount it 
would have been binding on the reversionary estate, only if there had 
been legal necessity for the purpose and the widow had mortgaged the 
estate therefor.”* 11 / Such a case is indistinguishable from one in which 
one builds a house upon the land of another. He cannot make him pay 
for it. For, as the Privy Council observed: “It is not in every case, in 
which a man has benefited by the money of another, that an obligation to 
repay the money arises. To raise an equity of that kind, there must be an 
obligation, express or implied, to repay.”* 12 * Such an obligation would 
be implied if the mortgage had been wholly or even partially for legal 
necessity. So, if the heiress had borrowed money for the purpose of 
increasing her estate, the reversioner cannot take the acquisition and re¬ 
pudiate the debt.* 13 * The equity against the reversioner would, of course, 
be stronger if he had encouraged the building, *'•»* or if the builder had 
bona fide believed that he was absolutely entitled to the property and 
improved it by adding to its market value.*' 5 * The building of a costly 
temple is not such improvement as the reversioner has to pay for.*' 6 * 

3093. But in such case the builder will be permitted to remove his 
embellishments,*’7) unless he had treated the heiress as their owner, m 
which case he has no equity even to remove them.*' 8 * 

As to accretions, see Section 316. 


(9) Abinash v. Probodh, 15 C. W. N. 
1018, 10 I. C. 357. 

(10) Bind Bahadur v. Returaji, 20 A. 
L. J. 702, 68 I. C. 776. 

(11) V rijbliukandas v. Davaram, 32 B. 
32. 

(12) Ram Tubal Singh v. Bisseswar, 23 
W. R. 305 P. C.; Gadeppa v. Apaji, 3 B. 
237 - 

(13) Oodey Singh v. Phool Chund, 5 
N. W. P. H. C. R. 197; Shewak Ram v. 
Bhowani, 6 C. L. R. 140. 

(14) Dattaji v. Kalb hit, 21 B. 749. 


(iS) S. 51, Transfer of Property Act; 
Abhoy Churn v. Attarmoni, 13 C. W. N. 
Mi- 

06 ) Kidar Nath v. Nathu Mai, 40 C. 
555 ( 5 * 4 > P- C. 

(17) Narayan v. Bholagir, 6 B. H. C. 
R. (A. C.) *10; Vinayak Rao v. Vidya- 
kar, 9 Bom. L. R. 404: Prcmji v. Cassum, 
20 B. 298; Shiddappa v. Pandurang, 47 B. 
696. 

(18) Vrijbhukahdas v. Dayaram, 32 B. 
32 (36). 
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3094. 44 H« may dispute unauthorized » *ru 

Cleu.. (2). bstancf he “ nautborize ;J ^ts f 7 t 

null and void, and enter upon the propery^ inn im F ropf r all ' enation a* 
is not bound 'to have it seasideHe 
the alienee to make good his title or claim rnlll 1 W,U be then , on 
equity to which he may feel himself entitled. P ° n ° r a ° y ° thei 


3095. 

Clause (3). 


Her Legal Representative— fie 

as a legal representative, all i roccTd^’pemlinTat 
her death and relating to his estate .<«>) 6 


3096. As such, he may execute decrees obtained by her as represent- 
CUuse (4). * n 8. as others are entitled to execute 

. against him, as such representative, their decrees 

obtained against her. He is not, of course, bound by any proceedings 
erroneously continued against the heiress s personal representatives/") 


333. On succession, the reversioner becomes subject to the 
following liabilities:— 

HU liabilities, 

(i) lie is bound by all alienations made 
by the heiress supported by legal necessity or benefit of the 
estate; 


(2) He is liable to pay for the reasonable expenses of her 
Shradh in proportion to the estate which he has inherited; 


(3) He is liable to pay all her debts and for her wrongs, to 
the extent provided in the next two following sections. 


3037. Analogous Law.—An alienation by an heiress, for necc«.sitv, 
being authorized by law, necessarily binds the reversioner. The reasonable 
expenses of her Shradh are chargeable on the inheritance in the hands of 
the reversioner, who is liable to contribute a reasonable amount in pro¬ 
portion to the estate inherited by him. (23) 


3098. His liability to pay her debts depends upon their nature and 
necessity. The question was put to the Shastris in a case and they 
replied: “ Supposing the proprietor’s widow, who succeeded him, to 

have contracted the debts for the payment of rent due to Government, 
or other necessary disbursements to save the estate, or for the pur¬ 
pose of promoting her husband’s spiritual welfare, or for the support 
of the family, or for the due execution of any conditions made by her 
husband, and to have died prior to the liquidation of such debt, the 
proprietor’s heirs, that is, his brother and brother’s sons, are bound to 
discharge the debt. And if the amount was borrowed for the purpose 
of being appropriated to any other purposes than those specified, such 


(19) Sulin Mohan v. Rajakrishna. 25 
C. W. N. 420, 60 I. C. R26. 

(20) Rikhai Rai v. Shea Pujan Singh, 
33 A. is; Jadubansi v. Maht>al, 38 A. in; 
Chititamony v. Mohesh Chundra, 23 c - 


454; Prcmnioyi v. Precnath, id., p. 636- 

(21) Mahadeo v. Sheokaran, 35 A. 481. 

(22) Kailash v. Girija, 39 C. 929 ; 

(23} Ramdhari v. Permanund, 19 C. W. 

N. 1183 C1187). 
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debt must be satisfied by him who becomes possessed of her jewels 
and other moveable property.”* 2 ^ Other cases have been decided con¬ 
formably to this opinion, it being held "that if wives, who with the 
consent of their husband, assume the management of his family affairs, 
contract a debt, the liquidation of such debt rests with the husband; 
otherwise he is not answerable for it.”* 2S > 

334. Reversioners are not hound to pay the debts of the 
heiress other than her trade debts incurred in 
heiress* °* th * respect of a family business or those not sup¬ 
ported by legal necessity or benefit. 

Synopsis. 

(1) Debts of the Heiress (3099). (3) Sale for Arrears of Revenue 

(2) Personal Claim (3100). (3101). 

3099. Analogous Law.—Sections 330 and 331 define the extent of 
the reversioner’s liability to pay the debts of the previous female 
holder. This section defines the limit of his liability. It is settled that 
the reversioner is bound by an alienation made by the heiress 
for legal necessity or benefit. But it is not as well settled whether he 
is equally bound to pay her debts similarly supported, though this would 
appear to be the cased 0 In Bombay, it has been held that he is 
liable for the unsecured trade debts of the widow incurred for the pur¬ 
pose of a family business,* 2 ) but in so holding Sir Lawrence Jenkins, 
C. J., who delivered the judgment of the Full Bench, addressed him¬ 
self to the general question and was inclined to hold that the reversioner 
was liable to pay the legal debts of his predecessor. 0 ) And this is in 
accord with the view of the Madras Court, 0 ) but the Allahabad 
Court* 0 and some cases of the Calcutta Court* 6 ) have laid down the 
contrary. 

3100. Personal Claim.—Some claims are, from their very nature, 
personal to the heiress, and any sale made to satisfy them cannot con¬ 
vey any interest beyond that of the limited owner. Such is a claim for 
rent accrued due after the death of the last full owner,* 0 or one made 
in respect of a debt advanced on the personal security of the widow.* 8 ) 
A<nd though, ordinarily, a money decree against the heiress does not 


(24) Mac H. L Case 7, pp 248, 249. 
<25) Mac. H. L. case 4, pp. 246, 247. 

(1) Famcomar v. Ichamoyi, 6 C. 36 
*39); Hurry Mohun v. Gonesh, 10 C. 823 
F. B. 

(2) Sakhabhai v. Magon Lai, 26 B. 206 
(215) F. B. 

(3) Sayhabai v. Magona Lai, 26 B. 206 
(2rs, 216) F. B. 

(4) Regella v. Mimushakari, 33 M. 492; 
Veerabhadra v. Marudaga, 34 M. 188; 
Maharaja of Bobbili v. Zemindar of 
Chundi, 35 M. 108. 


(5) Shiamanand v. Har Lai, 18 A. 471; 
Dhiraj Singh v. Mangal Ram, 19 A. 300; 
Kallu v. Faiyas Ali, 30 A. 394. 

(6) Prosunno v. Vmedur, 13 C. W. N. 
353 ; Giribala v. Srinath, 12 C, W. N. 
769. 

(7) Kristo v. Hem thunder, 16 C. 511; 
Brajalal v. Jiban, 26 C. 285; Sadat Ali v. 
Hara Sundari, 16 C. W. N. 1070 Birestear 
v. Kamal Kumar, 17 C. W. N. 337; 
Ramesivar v. Provabai 19 C. W, N. 313. 

(8) Kallu v. Faiyazali, 30 A. 394; 
Kristo Moyee v. Prosonno, 6 W. R. 304. 
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bind the reversioner, <«> still where it is a decree in respect of a debt due 
from the last owner, it is a decree passed against the heiress as repre¬ 
senting the estate, and, as such, will bn.d the reversioners (, °) But 
where the suit is for maintenance, which i-, a personal obligation bind¬ 
ing on the heiress as such, the dec.ee v- ill only affect her own inter¬ 
est / 1 »> So, the mere fact that the debts were incurred by the widow 
and the reversioner, does not necessarily make the decree realizable 
out of the entire estate, since they may have both iwntracted the debt 
without representing the estate "*• 

3101. Sale for Arrears of Revenue.—The question what interest 
the purchaser takes on a sale held for arrear, »,f revenue, must, for its 
answer, depend upon the terms of the revenue lav. under which the 
sale is held. So, on a sale held under Act XI of 1859, the question 
arose what interest the purchaser took by his sale. It was contended 
that the effect of S. 52 was to comey the estate subject to ail encum¬ 
brances, but the Court held that reading the section along with S. 13, 
the sale conveyed the entire estate / 1 * 1 

335. The reversioner is hound to pay for the tortious acts 
Wrong* of the oi ^ ^firess committed for the benefit of the 

heiress. CStatC. 

3102. Analogous Law.—That die heir is personally liable for 
damages to which another necomes entitled on account of the tortious 
acts of his predecessor, is a branch of the general lav, that lie who talces 
the benefit, must equally bear the burden. But the extent of the heir’s 
liability in such cases is neither unqualified nor unlimited. As Bowen, 
I.. J., observed in a case 1 “The onlv cases m which apart from ques¬ 
tions of breach of contract, express or implied, a remedy for a wrong¬ 
ful act can be pursued against the estate of a deceased person who 
has done the act, appear to us to be those in which property, or the 
proceeds or value of property belonging to another, have been appro¬ 
priated by the deceased person and added to his own estate or moneys. 
In such cases, whatever the original form of action, it is in substance 
brought to recover property, or its proceeds or value, and by amend¬ 
ment, couItl be made such, in form as well as in substance. In such 
cases the action, though arising out of a wrongful act, does not die 
with the person. The property or the proceeds or value which, in the 
lifetime of the wrong doer could have been recovered from him, can 
be traced after his death to his assets and recaptured by the rightful 
owner thereon Hut it is not every wrongful act by which a wrong¬ 
doer indirectly benefits that falls under this head, if the benefit docs 
not consist in the acquisition of property, or its proceeds or value. 
Where there is nothing among the assets of the deceased that in law 
or in equity belongs to the plaintiff, and the damages which have been 


( 9 ) Ram Shezvak \. Shea (iobind . 8 \\. 
K. 519; Naraita v. Pastern. 17 M. 208 . 

(10) Moheuia v Ram Ktshore. 23 \\. 
K. 174; Brajalal v. Jiban, 2() ('. 285 (300). 

(11) Baijun v. Brij Bbookun. 1 l' 133 


P (\; Han tin \ Brij Bhookun. >4 W. K. 

(12) Mo he nut \. (Jouri Nath, 2 C. VY. 
N. 102 (165)- . _ 

(ij) Debt Das v. Btl>ro Charan, 22 C, 
t>4i (64.1). 


H.G—$6 
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done to him are unliquidated and uncertain, the executors of a wrong¬ 
doer cannot be sued merely because it was worth the wrong-doer's while to 
commit the act which is complained of and an indirect benefit may 
have been leaped theieby.”* 15 * But in this respect the liability of the 
reversioner would seem to be greater, since he is equally liable for 
the heiress's torts committed for the benefit of the estate, though 
they may rot have resulted in any benefit to it. In one case, 
the plaintiff, as reversioner, sued the widow for possession and mesne 
profits of certain property wrongly taken possession of by the widow’s 
husband. He obtained a decree and, in execution, obtained possession 
of the property, but the decree for mesne profits remained unsatisfied, 
which he sought to enforce against her reversioners. It was held that 
the property of the husband in the hands of the reversioner was 
liable. (I4) In another case, the widow had taken possession, in good 
faith, of certain property, from which she was ejected by a suit in which 
mesne profits were also decreed. The decree-holder sued out execu¬ 
tion against the reversioners, impleading them as her legal represen¬ 
tatives, and they were held liable for mesne profits, because the widow 
had acted for the benefit of the estate.* 15 * 


336. The reversioners are bound by a decree passed against 
the heiress personally as representing the 
estate, unless it is shown that it was a decree 
obtained by collusion or fraud or that there 
had not been a fair trial of the rights in the suit. 


Decree against the 
heiress. 


Explanation 1.—The decree in this section includes all 
proceedings consequent upon such decree including a sale in 
execution thereof. 


Explanation 2.—A decree passed against the heiress on a 
matter personal to her is not a decree passed against her as re¬ 
presenting the estate. 

Explanation 3.—A decree otherwise valid is not rendered 
invalid merely by reason of the fact that it had been obtained by 
consent or compromise. 

Illustrations. 

(a) A, a widow, sues B for a declaration of the invalidity of his adoption. Her 
suit is dismissed on the ground that B's adoption was valid. On A 's death, her 
daughter sues B for possession of the estate on the ground that B’s adoption is invalid. 
The question is res judicata. 

(b) A, a widow, sues B for a declaration of the invalidity of B’s adoption. 
Afterwards A compromises her claim with B and suffers a decree to be passed declar¬ 
ing B s adoption valid. On A's death, her daughter C sues B for possession of the 


(13) Phillips v. Horn fray, 24 Ch. D. 
439 - 

(14) Lachmin v. Sham Sundar, 1 I, C. 
fA.) 116. 


(15) Lalji v. Kurki, 14 C. L. J. 90, fol¬ 
lowing Ramkishorc v. Kalli Kanto, 6 C. 
470 ; Premmoyi v. Preonath, 23 C. 636. 
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SW the ‘"validity of B's adoption. The question whether the matter as to 

upon whether the decrce in the previous suit had 

i • ^ l n the T mother ? f th , e l ast owner, obtains a decree for maintenance against 

his ' v, dowB. In execution she attaches and brings to sale the right, title and interest 
against™ k ° ny hC w,dows , st ' ,tc as lhe decre.- was a personal decree 

i » ^ ,,ie D crcditor of . last owner, sues and obtains a decree against the 
latter s widow B in execution of which he .-.ells the ri^ht, title and interest of B. 
The sale passes the entire (state and not merely B's htc-< ta‘e 


Synopsis. 


(1) Decree against the Hci*ess 

(3103).' 

(2) Widow Represents the 

Estate (3104). 

(3) Representative Suit (3105). 

(4) Bona Eide Litigation (3106). 

(5) Fair Trial of the Case 

(3107-3109). 

(6) Heiress Represents the 

Estate (3110) 

(7) Decree Against Her (3111). 

(8) Unfair Trial (3112-3113). 


(9' Compromise Decree (3114- 
3115) 

(10) Compromise out if Court 
(3116). 

(11) Compromise When Invalid 

„ (3117). 

(12) Alienation Distinguished 

(3118). 

(13) Decree against her Person- 

ally (31i9-3120). 

(14) Questions for Execution 

(3121-3123). 

(15) Personal Decree (3124). 


3103. Analogous Law.— A decree obtained against the heiress may 
be executed against the reversioner as her legal representative, who 
is bound by all proceedings taken against her, since he is the person 
“ on whom the estate devolves ” on her death.('s) It is true that the 
heiress takes a limited estate, and on her death, her rever¬ 
sioners do not succeed by any right derived through her, since 
they are the heirs of the last full owner. Now, the rule of 
res judicata, enacted in S. 11 of the Code of Civil Procedure, makes an 
adjudication final only as between the same parties to the suit “ or 
between parties under whom they or any of them claim.” (l6) But they 
are nevertheless her legal representatives because between her 
and them there is the privity of estate. But since the rever¬ 
sioners do not claim under the heiress, the rule of res judicata is, 
strictly speaking, inapplicable to them/ ,7 > But both convenience .and 
policy have sanctioned a qualified rule deduced from the underlying 
principle of res judicata, under which they are held bound, if (i) the 
heiress in the previous suit represented the estate, (it) there was a bona 
fide litigation, and (in) the decree was obtained on a fair trial of the 
matter in suit. These three conditions being fulfilled, there is no reason 
why the reversioners should be suffered to re-agitate the same matter 
which has already been decided against their predecessor in estate. 
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3104. Moreover, it is the general rule, now enacted as a part of 
the statute law, that any person against whom a judgment is used as 
barring the re-trial of the same question, may show that it had been 
obtained by fraud or collusion.** 8 * This is a general safeguard, which 
the reversioner can equally avail himself of. The rule was so stated 
by Turner, L. J., in a leading case on the subject/ 19 * in which he said: 
“ Their Lordships are of opinion that, unless it could be shown that 
there had not been a fair trial of the right in that suit, or in other 
words, unless that decree could have been successfully impeached on 
some special ground, it would have been an effectual bar to any new 
suit in the Zillah Court by any person claiming in succession to Anga 
Muttu Natchiar (the widow). For, assuming her to be entitled to the 
zemindari at all, the whole estate would, for the time, be vested in her, 
absolutely for some purposes, though in some respects for a qualified 
interest, and until her death, it could not be ascertained who would be 
entitled to succeed. The same principle, which has prevailed in the 
Courts of this country as to tenants-in-tail representing the inheritance, 
would seem to apply to the case of a Hindu widow, and it is obvious 
that there would be the greatest po c sible inconvenience in holding that 
the succeeding heirs were not bound by a decree fairly and properly 
obtained against the widow.”* 40 * This rule was adhered to in a later 
case by Lord Romilly who, however, added that it was the duty of the 
widow, as heiress, not only to represent but also to protect the estate, 
as well in respect of her own as of the reversionary interest/ 41 * In 
other words, before the reversioners are held bound, it must appear 
that the character in which the previous holder was sued was such 
that she represented the entire estate and not only her own limited 
interest, and as such, she was charged with the double duty of pro¬ 
tecting the dual interest—her own and that of her reversioners. In 
other words, the suit was a representative suit, and not a suit only on 
matters personal to herself. 


The working of these rules in practice may now be examined. 


3105. Representative Suit.—In the first place, then, the suit must 
be one in which the heiress was arrayed as representing the entire estate 
It is not necessary that she should be so described. But what is neces¬ 
sary is that from the subject-matter and character of the suit, it must 
appear that she had been so sued. Such is necessarily the suit in which 
she sues for recovery of the inheritance/ 44 * or attacks the factum or 
validity of an adoption which, if good, would divest her estate.* 23 * But, 
on the other hand, where the decree for rent of a temporary tenure 
was obtained against the widow of a tenure-holder as administratrix of 
her husband^s estate, it was held that the description of the widow as 
administratrix in the decree was not conclusive evidence against the 
reversionary heir, that the estate in his hands was not bound by the 


08 ) S. 44, Kv. A. 

(19) Katama Nachair v. Raja of Shiv 
yanga, 9 M. T. A. 539 (604) ; follower 
in Vatfhahnga v. Srirangath, 48 A. 881 

1 f 1 ir amalha v - Bh « b ™ 

Mohan, 25 C. W. N. 585. 

*20) Katama Nachiar v. Raja of Shiv- 


\ 

gang*, p M. I. A. 539 (604). 

(ar) Nugender v. Rami nee, 11 M. I. A. 
241 (267). 

(22) Brojo Nath v. Jugeswar, 9 C. L. J 
346, 1 I. C. 62. 

(23) Risal Singh v. Bulwant Singh, 37 
A. 496, O. A. 40 A. 593 P. C. 
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decree and that the decree, being in respect of a temporary tenure was 
personal to the widow and could not, therefore, be executed against 
the reversioners ^) So, a decree for re ,t of the estate in the hands 
of the daughter for the year of her possession is a personal decree So 
is the decree for maintenance of a relation not charged on any estate <«) 


3106. Bona Fide Litigation-Second l y , th. decree must have beta 
obtained on a bona fide litigation between herself and her adversary 
There is no bona fide litigation where one person sues m eject the widow 
and the latter absents herself or admits his claim In neither case is 
there anything on record to show that the litigation was bona fide or 
that any question raised therein was fairly tried <0 Rut this should not 
be treated as a general rule. Fqr. it is r. mi eh able that the case may 
be too righteous to admit of any contest. „nd consequently, the mere 
fact that the heiress did not contest the suit, does not suffice to take 
the suit out of res judicata. It depends upon its own facts. The Court 
has to examine the record, if necessary, to see whether the litigation 
was bona fide, notwithstanding that th'e heiress did not appear or did 
not consider it worth her while to contest the suit.*- 2 ' 


3167. Fair Trial. — Thirdly, the decree must have been obtained 
on a fair trial of the matters in suit. What is then a " fair trial”? It 
is apprehended that all that it means is that the heiress should have pro¬ 
secuted her case with a reasonable diligence, furnishing all available evi¬ 
dence, withholding and suppressing none, and that the record should evi¬ 
dence no collusion or secret compact or compromise presenting to the 
Court an appearance which masks the reality of the case. A fair tnal 
is perfectly consistent with any natural disadvantage from which the heiress 
may suffer. It is even consistent with a special disadvantage which may 
impair the force of her pleading. So, where the adoptive mother sued 
her adopted son for a declaration of the invalidity of his adoption, on 
the ground of want of authority from her husband, and the Court upheld 
the adoption/ 0 and where, in a subsequent suit bv her reversioner for 
ejectment of the son, the latter pleaded res judicata, by reason of the 
previous decision, which the reversioner resisted on the ground that the 
previous suit was decided on a jiersonal estoppel against the widow and 
the latter, in suing the defendant, did not represent the estate bur on{y 
herself; but both these contentions were oveiruled by the Privy Council, 
who held that the previous suit had been expressly decided without re¬ 
course to the doctrine of estoppel, and that as to the second, their Lord- 
ships held that, “ notwithstanding the personal estoppel under which she 
laboured, the widow did represent the estate on the question of fact as 
to whether defendant had or had not been validly adopted.”* 0 


(24) Brijun v. Brij Bhookun, 1 C. 133 
P. C.; Kristo v. Item Chunder, 16 C. 511; 
Brajlal v. Jiban, 26 C. 285, affirmed O. 
A. Jiban v. Brajlal, 30 (\ 55 ° P- C? 
Bireswar v. Kamal Kumar, 17 C. W. N. 
337 . 16 I. C. 437. 

(25) Baijun v. Brij Bhookun, 1 C. 133 
P. C. 

(t) Sant Kumar v. Deo Saran, 8 A. 
365: Sachit v. Budhua. 8 A. 4 * 9 i Gobtnd 
v. Khunni Lai , 39 A. 487 (494> '• Mahadci 


v. Baldeo, 30 A. 75; Ghelabhai v. Javer, 
37 B. J72; Jeran v. Vetha, 9 Bom L. R. 

88 (2) Gur Nanak v. Jai Narain, 34 A. 
385; Subbam tnal v. Avudaiyammal, 30 M. 


3 ' (*) Dharam Kuar v. Balwant Singh, 30 
A. 549. O. A. 31 A. 398 P. C. 

(4) Rlsal Singh v. Bakeant Stngh, 40 
A. 593 P- C. 
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3108. In other words, without representing the estate, the question 
of the validity of the defendant's adoption to her husband would be 
meaningless. It was, however, conceded that as A litigant she laboured 
under a personal disadvantage in the previous suit by reason of her own 
adoption, but this did not suffice to remove the bar of res judicata, as it 
could not be said, in the language of the leading case, that there had not 
been a “ fair trial of the right in that suit.' ,<s) “ In the absence of all 
authority, their Lordships cannot decide that a Hindu lady, otherwise 
qualilied to represent an estate in litigation, ceases to be so qualified, 
merely owing to personal disability or disadvantage as a litigant, although 
the merits are tried and the trial is fair and honest. The principle is 
that reversioners must risk that, so that there may be an end to litiga- 
tion.”< 5 6) 7 » 


3109. Another question in this connection arises whether the rever 
sioners are bound by consent-decrees passed against the widow. It is 
said that a Hindu widow, who is a limited or qualified owner, cannot con¬ 
fess judgment and he party to a consent decree so as to bind the rever¬ 
sioners/?) but the decisions of the Privv Council* 8 ) have rendered this 
view no longer tenable; and the sole test by which the decrees and com¬ 
promises of limited owners are to be judged, is whether they were fair and 
suffered or made with due regard to the interests of the reversioners. 
So, the mere fact that the heiress did not contest the suit, or having con¬ 
tested it, filed an appeal which she afterwards withdrew/** does not ren¬ 
der the decree ineffectual against the reversioners. 

3110. Heiress Represents the Estate.—Since the estate vests in the 
female heir in her own right, it follows that she is entitled to represent 
it in all transactions concerning it/ ,0 > Where, for instance, a suit is pend¬ 
ing or a decree is passed with reference to the estate, she is, on the death 
of the last owner, entitled to continue or to defend the proceeding as his 
legal representative/") If a decree is executed against the estate of the 
deceased, without joining her as his legal representative, subsequent pro¬ 
ceedings do not affect the estate which she has inherited, and 
nothing passes by any sale of the estate made in the proceeding 
to which she was no party/*-*) Co-widows are, as a rule, regarded 
as a single juridical person and must act together. But where 
a widow sued for the recovery of her husband's estate, both for herself 
and her co-widow, impleading the latter as a defendant, the Court was held 
entitled to pass a decree for the entire property, if the co-widow was 


(5) Kalama Nachiar v. Ra/a of Stva- 
ganga, 9 M. I. A. 539. 

(6) Risal Singh v Bahvant Singh, 40 
A. 593 P. C. 

(7) Raja Lakshmi v. K at y ay an, 38 C. 
639 (643), following Roy Raaha v. Nau 
Ratan, 6 C. L. J. 490 (525) ; Sheo Narain 
v. Khurgo, 10 C. L. R. 337 ; Sant Kumar v. 
Deo Saran, 8 A. 365; Gobind v. Khunni- 
lal, 29 A. 487; Mahadei v. Baldeo, 30 A. 
75, Jeram v. Veerbai, 5 Bom. L. R. 885; 
Rama v. Doji, 20 Bom. L. R. 947, 48 I. 
C. 125. 


(8) Khunnilal v. Gobind, 33 A. 356 P. • 
C. ; Hiran v. Saturn, 18 C. W. N. 928 P. 

(9) Glielhabai v. Javer, 37 B. 172. 

(10) Bkau v. Govind, (1878) B. P. J. 
60. 

(11) Nat ha v. Jamni, 8 B. H. C R. 
(A. C.) 37; Hari v. Minakshi, 5 M. 5. 

(12) Ramasami v. Sabu Kai, 8 M. H. 
C. R. 186; Siva v. Palanai, 4 M. 401 
(403) ; Subbhanna v. Venkatakrtshnan, 11 
M. 408; Jatha v. Vcnkatappa, 5 B. 14; 
Akoba v. Sakharam, 9 B. 429; Alukmonee 
v. Banee Madhub, 4 C. 677. 
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agreeable to such a course during the trial.Oj) Since a Hindu widow 
represents the estate, any adjudication made in such suit might be availed 
of by her co-widow, though she had opp, ,ed it in the suit. As such, 
an adjudication m favour of a widow, claiming to represent the estate 
of her husband against an alleged adopted son, would enure for the bene¬ 
fit of her co-widow, even if the lattir had disclaimed all interest in the 
estate and supported the adoption in that litigation, in her capacity of guai- 
dian of the adopted son.<'-«> There cannot be - r acceleration of the 
right of a male reversioner by means of transactions between two or 
more joint female heirs without the knowledge or e nvent of the rever¬ 
sioner. A reversioner’s cause of act-on does not arise urder Art. 141 
of the Limitation Act, until the death of all the limited owners, if there 
are more than one.<*s> m 


3111. Since the heiress repiesents the estate, any decree, fairly and 

Decree Agaimt properly obtained against her in regard to the estate 

Her * is, in the absence of collusion or fraud, binding on 

the reversionary heir, and where merits are tried and the trial is faiv 
and honest, a Hindu lady, otherwise qualified to represent the estate in 
litigation, does not cease to be so qualified, merely owing to a personal 
disability or disadvantage as a litigant. (,6 > 

3112. A converse case was decided by the same Board in a case 

Unfair Trial ‘ n which the reversioners having disputed the 

daughter’s right to succeed, the matter was refer¬ 
red to the arbitrators between the daughter and her son Amrit, then 
a minor, represented by his father on the one side and the reversioners 
on the other, but before they could decide, the parties effected a com¬ 
promise, by which the reversioners were to receive the estate, the arbi¬ 
trators were requested to give, and they in fact gave, their award in 
accordance with the compromise, which was filed in Court and embodied 
into a decree. On the death of the daughter, her son sued the tever- 
sioners for possession, but the reversioners pleaded the award in bar 
of his claim which, Amrit pleaded, was a nullity, as secured by fraud 
during his minority and when he was not properly represented. The 
High Court overruled his contention, hut, on appeal, the Privy Council 
reversed the decision of the High Court holding that Amrit had merely 
a spes succcssionis, during the lifetime of his mother, and it could not 
be the subject of any contract or compromise. The action of Amrit’s 
father, therefore, in referring to the arbitration any matter connected 
with his son’s reversionary interest, was null and void. Moreover, the 
compromise was not beneficial to the minor, and, therefore, not bind- 


(13) Ratnachari v. Sarasivati, (1920) 
M. W N. 721, 60 I. C. 246. 

(14) Sukhdco v. Bliulai, 16 N. L. R. 
911. 

(15) Muthiala v. Budhagunta, 39 M. L 
J. 56 7, Oc I. C. 135. 

(16) Katama Nachiar v. Raja of Shtv- 
ganga, 9 M. I. A. 539; Jogul Kishore y 
lolend.ro, 10 C. 985, P. C. ; Pratap Narain 
v. Triloknath, 11 C. 186 P. C. ; llurrinath 
v. Mothoor Mohun, 21 C. 8 P. C; Risal 
Singh v Balwant Singh, 40 A. 593 P. C.; 


Mata Prasad v Kaaahar. 47 A. 883 P. 
C. ; Vaithilinga v. Srirangalhanni, 48 M. 
883 P. C. ; Jharula v. Jalandar, 39 C. 887; 
Mohendra v. Shamsunnessa. 19 C W. N 
1280; Nand Kumar v Rhada. 1 A. 282. 
Sac hit v. Budhna. 8 A. 4-9 ; Uanuman v. 
Bhaqauti, 19 A. 357 (.57^ : Warfflf Mohan 
v. Akharyar, 20 A. 241 ; Shclabai v Javer 
37 B 172; Bhoqaraiu v. Addepalh. 35 M 
560; Ganpat v. Bindeshari, 100 I. C- 
481, 4 O W. N. 140. 
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ing on him. The decree following the award did not determine or 
affect his reversionary rights. The minor was not even a party to the 
proceedings which culminated in the compromise being reduced to a 
decree. There had not then been a fair trial of the minor’s rights in 
the previous suit, and it did not operate as res judicata to his claim/ 1 ?) 

3113. This was, then, a case in which there could have been no 
bona fide litigation and no settlement or compromise. Such was also 
the case of the widow who sued to recover her husband’s estate. After 
partially examining some of her witnesses, she declined to proceed 
further with their examination and summoned the defendant, and on 
his failure to attend, her suit was dismissed. The widow did not appeal 
against that order. On her death, her daughter’s sons sued the same 
defendant to recover the same properly, and he pleaded the previous 
suit as res judicata. The High Court held that, in view of the circum¬ 
stances disclosed by the facts of the previous disposal, it was obvious 
that the facts of the previous case should be closely examined, to see 
whether there had been a fair trial. Apparently there was not, because 
the widow did not fairly prosecute her case and did not appeal against 
its closure. She was bound to protect not only her own interest but 
also the interests of the person who was to take after her death/ 1 ®) 

3114. Compromise Decree.—Since the decree is to be made on a 
fair trial of the matter in suit, a question arises, and has been consi¬ 
dered in several cases, whether a compromise decree binds the rever¬ 
sion. It was at one time held that it did not/"') since a compromise 
was a contract, and a decree on a compromise was indistinguishable 
from an alienation inter vivos, which did not bind the reversion. How 
could it then become (it was said) more binding by the mere fact that 
it was embodied in a decree? Rut a compromise decree may still be a 
fair decree more favourable to the reversion than what a decree might 
have been if passed on contest. It cannot, therefore, be asserted as a 
general rule that no compromise binds the reversioner. The more 
correct rule would appear to be that though the reversioner, as such, 
cannot ipso facto reject a decree passed on a compromise, the question 
whether he is or is not bound by such a decree, depends upon whether 
it answers the general test: Was it bona fide and made with due care 
and caution in the interest of the estate? Moreover, a compromise 
may amount to a family settlement, and the reversioner will then be 
bound by it. It is immaterial whether it is called a compromise, for 
even a compromise is valid, if it is a fair settlement of rival claims. It 
has been so held by the Privy Council/-* 0 ) in which the reversioner had 
contended, on the strength of the earlier cases, that a compromise was 


(17) A writ Narayanan v. Gaya Singh, 
45 C. 120 P. C\ 

(18) Branomoyc v. Kristo, 2 C. 222 
(224, 22s). 

(19) Sunt Kumar v. Deo Sarati, 8 A. 
365; Gobind v. Khunnilal, 29 A. 48; 
Mahandli v. Baldeo, 30 A. 75; Indro 
Kuar v. Abdool, 14 W. R, 146; Imrit v. 
Roop Narain 6 C. L. R. 6 (81); Shea 
Narain v. Komrao, 10 C. L. R. 337: 


Radha Ktssen v Nauratan, 0 ('. L. J. 490 
( 5 2 5 ) I Rajlakshmi v. Katyayani, 38 C\ 
638 (673), followed in Tirupatiraju v. 
Venkayya, 45 M. 504 (511) F. B.; Jeram 
v. Veeraven, 5 Bom. L. R. 885; Rama v. 
Daji, 20 Bom. L. R. 947, 48 I. C. 125. 

(20) Khuntit v. Govtnd, 33 A. 356 
(367) P, C.; Hiram Bibi v. Sohan Bibi, 
18 C. W. N. 929, 24 I. (.;. 309: liar die v. 
Bhagtvan Singh, 50 I. C. (A.) 812 P. C 
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indistinguishable from an alienation, but the Privy Council overruled 
this contention holding the compromise had been made under the 
advice of the District Officer, and that a- a settlement of the family 
dispute, it bound the reversioners. J 


3115. These cases have overruled the contrarv held by the Indian 
Courts and settled the rule that a decree passed .,'n .t tair compromise 
will equally bind the reversioners if it is . v fair settlement,the burden 
of proving which is said to rest on the alienee/--’) it is not an alienation 
or subject to its restrictions.<-■*' 


3116. A compromise out of Con t stands on the same footing and 
its validity is subject to the same test, vis, it is 
CompromUe Out of valid and would bind the reversioners, if it is a 
Court - fair and bona fide compiomise made by ’the female 

owner for the protection or benefit of the estate 
and not merely for her personal advantage/*-*) Moreover, the rever¬ 
sioner who has taken part in such compromise, and benefited himself 
thereby, would he stopped from disputing its validity So, where the 
last owner’s sister’s son J disputed the right of the widow 7f to inherit 
her husband’s estate but compromised his claim, by which the property 
was immediately divided amongst the widow and othci members. A 
took share under the compromise but he was thereby recognized as the 
adopted son of another deceased uncle whose widow” had taken a share, 
which she some six years later surrendered to him. On the death of 13 
four years later, A and his brother claimed the entire property as rever¬ 
sioners, but the Privy Council threw out .s claim, holding that A, hav¬ 
ing entered into and taken the benefit of the compromise, was preclud¬ 
ed from claiming as reversioner/■**) 


3117. Put though the limited owner’s right to compromise a claim 
is now beyond controversy, it must be a compro- 
Inv»Hd Pr0nU * e niise, and not merely an alienation in the guise of 

w * * ' a compromise. Every compromise pre-supposes a 

bona fide claim, and if there was no claim, there could be no compro¬ 
mise/') This is no exception to the rule that a compromise is binding 
if it is fair and made with due regard to the interests of the reversioners. 


(21 ) Bcharilal \. l>aud Husain, 35 A. 
240; Kambinayani v. Kambinayani, 3.1 M 
473; Kumarasami Subramama, 31 M 

L. J. 87; Kodak krai \. Nadakkannu, 
(1921) M. \Y N. 342, b2 I. C 752, ex¬ 
plained in Tirupatirajti \ Wcnkayya, 45 

M. 504 F. B. ; Rama v. Narayanasami, 51 
M. L. J 3 * 3 . 96 I C. 4B3. (* 9 - 26 ) M- 
609. 

(22) Tirupaliraju v. Vcnkayya, 45 M. 
504 F. B. 

(23) Gur Nanaka v. Jai Narain, 34 A 
385; Iliran v. Sohan, 18 (.'. VV. N 929 
P. C., following Khunnilal, v. Gabind, 33 
A. 356 P. C, overruling contra in Sohan 
v. Hiran, 1 I. C. (A.) 180, overruled O. 
A. Hiran v. Sohan 18 C. \V. N. 929 P. 
C. ; Kambinayani v. Kambinayani, 33 M. 
473; Kodak krai v. Nadak Kannu, (1921) 


M. V\. N. 342, (>2 I. C. 752; lieharilal v. 
Hand Husain, 35 A. 240; Kunnilal v. 
Gobind, 33 A 356 P. C. ; Iliran v. Sohan, 
18 C. W N. 029 P. ; Mohendra v. 
Shamsunne\a, 20 t\ I.. J 157 (163). 
approved 111 Ram Sumran \. S hyam 
Kumari, 1 P. 741 (748) C ; 1 / endra 
v. Bindeseri, 20 t . \\ N T 210. Ram 
Sunran v. Shyam Kumari, 47 !• G. 
(Pal) b97 " , t .. 

(24) Mohendra Nath \ Sham sun- 

nessa, 19 C. W. N. 1280, 27 I. C. 954 P- 
r followed III Ramsnmran \ S hyam 
Kumari, t Pal. 741 P C ; Bhayzvati v. 
Jay dam, 2 Pat. L. J. 47*. 4 _ 

(25) Kanh Lai v. Bri) Lai, 40 A. 487 


p (J # 

(ij A tt up narain v. Mahabir, 3 Pat. L. 
J. 83, 48, I. C. 05 - 
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3118. Since an alienation by the female heir stands upon a some¬ 

what different footing, the distinction between a 
Alienatftm Distin- compromise and an alienation is of some import- 
gmshed. ance. Apart from the obvious difference which 

exists between a transfer and a settlement of a doubtful claim, the lat¬ 
ter implies the hushing of an antecedent title claimed through or under 
the last male holder. * 2 * 4 > 

3119. Decree Against her Personally.—Again, since the heiress 
alone represents the estate, it has been held that in order to operate as 
res judicata, the decree should have been passed not personally, but as 
one representing the estate,nor against some only of her represen¬ 
tatives. So, where the widow executed a mortgage, on foot of which 
the mortgagee sued and obtained a decree against her. She preferred 
an appeal, but while her appeal was pending, she died, and the appeal 
was continued not by the reversioners but by the widow’s personal re¬ 
presentatives. It was dismissed and the mortgagee obtained posses¬ 
sion. The reversioner sued him for possession, challenging his mort¬ 
gage as fraudulent and without legal necessity. His suit having failed, 
he sued him again for redemption, on the ground that he was not bound 
by any proceedings continued since the death of the widow, and this 
contention was upheld by the High Court who held that since the decree 
of the Trial Judge merged in that of the Court of Appeal, and since that 
Court had passed a decree against the widow’s personal representatives, 
who could not represent the estate, there was no decree which bound 
the reversioner, and since there was a valid mortgage, as held in the 
previous suit against the reversioner, the latter was entitled to redeem 


3120. Jn another case, the \yidow had mortgaged her husband’s 
land in 1857. In 1865 she sued for its redemption, but her suit was 
dismissed, on the ground that she had, in a deposition made in 1859, 
admitted that her right had become extinguished by the operation of 
the clause for foreclosure. Her suit was dismissed, wrongly, because 
the High Court had, in the previous year, adopted the equitable rule 
against the literal construction of such clauses. ( s> The widow appealed, 
but her appeal was disposed of as “ adjusted.” She died in 1902, and 
her reversioner sued, within twelve years of her death, for redemp¬ 
tion, which was allowed by the Court holding that the dismissal of 
her suit on her previous admission created, only a personal estoppel 
which did not bind her reversioners. (6 > Of course, where the decree 
is personal to the heiress, all that can be sold in execution is hc-r 
^titie and interest in the property. It does not affect the rever¬ 
sioner s interest, which will, however, pass if the decree is made 
against her as representing the estate.*?) 


(2) Rhagwati v. Jagdam, 2 Pat. L. T. 
47 J. 

(. 3 ) Lalit Mohan v. Dnyamoyi. 4s C. 
L- J. 404. (i 9 2 7 ) P. C. 41; Aurabinda v. 
Monorama, 55 C. 903 (911). 

(4) Kailash v. Girijo, 39 C. 925 
( 930 ); Jathti Naik v. Venkatapa, 5 B. 


14, explained in Devji Sambhu, 24 B. 135 
(141. 142); Kanku v. Jadav, 43 B. 869. 

(5) Ratnji v. Chinto, (1864) 1 B. H. 
C. R. 199. 

(6) Kanku v. Jadav, 43 B. 869. 

(7) Ishwari Prasad v. Babu Nandan, 47 
A. 563; Moti Shah v. Chandharp, 48 A. 
(> 37 . 
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3121. Questions for Execution.—Where a decree is passed 
FinUfiAtion I. against a widow or other limited owner, the 

question whether it is or is not executable 
against the reversioner, is one relating to execution, which it is com¬ 
petent to the executing Court to inquire into. The decree-holder may 
then show that the decree is such «.s ’omls the est-.te in the hands 
of the reversioner, while the latter may show tln.t it does not. This 
inquiry, being essentially one for execution, can .ot be relegated to 
a separate suit. If the decree hi wN the estate, m. does the sale held 
in execution of such a decree. ISut electees are ot* .n passed without 
specifying the interest affected, in v hich case, the question whether 
on the sale of the right, title anil intciest of the widow m execution 
of a decree, the whole interest or only her own interest in the family 
estate passes, depends on the nature of the suit in which the 
execution of the decree takes place. If the suit is on a personal claim 
against the widow, then merely the widow's limited estate is sold, if, 
on the other hand, the suit is against the widow in respect of the 
family estate, or upon a cause not merely personal against her, then 
the whole of the inheritance passes by the execution sale. In order 
to ascertain the quantum of interest affected by the decree, it is 
permissible to examine the judgment upon which the decree is 
passed/ 8 * So, where the plaintiff sued for and obtained a decree for 
her maintenance against the widow, in execution of which she attached 
whatever right and interest the judgment-debtor had in the estate, 
the Court held it to he a personal decree, and, as such, one which in 
execution sale conveyed only the life-interest of tb* widow. “ The 
real question is what was liable to he sold under the decree, and what, 
in fact, was sold. The purchaser may have made a mistake. He may 
have thought that the Court was selling something which they did not 
sell, but he was informed distinctly by the notification that the Court 
was selling the interest of the defendant in the estate, and that oc- 
sides that interest no other interest was being sold. It appeals, there¬ 
fore, to their Lordships that what was intended to be sold was the 
widow's interest only and not the absolute estate. But the mere 
fact that the proclamation advertised tor sale the light, title . nrt 
interest of the heiress, is not conclusive, since it is still a question 
for enquiry as to what that interest is and in many ^s, although 
the rieht title and interest of the widow had been sold, the whole 
interest Vthe Sate was held to ha.e passed and the revers.onary 
heir bound by it. (,o) 

3122. The question, in such cases, depends « =1^ Jat«i "pon the 

execution-sale, look to the s ub *ta incorrect description, or 

declined to hold themselvc fetter w jj'^ 1 > have no practical influence 

oil the ”IuU ma A^d so" U*htTconstaut.y happened that where justice 


, r Kithorc v. Jotendra, 10 C. 985 (992) P. 

(8) Jugul Kishorc v. Jotendro, 10 C. Kishorc 
985. „ .. D , , c (10) Jugul Kiskore v. Jotendro, 10 C. 

(I « Wf * <*»> p - c 
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and equity require such a determination, it has been held that a greater 
or other interest in the property has passed than would be warranted 
by a strict adherence to the words of the sa]e notification or certi¬ 
ficate in execution proceedings. Similarly, the whole estate of a 
deceased debtor has been held to be bound by proceedings itl execution 
of a money-decree, though the actual heirs were not, in so many words, 
bound by the decree, but were substantially represented in the suit. 
And one can well understand how the Courts, and more particularly 
the Privy Council, have declined to apply the more rigid test of 
English practice to proceedings in this country. 

So, where the decree was passed against the widow, in respect of 
rent of the estate due for a period when her husband was alive, the 
Court held the sale to convey the absolute estate and not merely the 
interest of the widow against whom the decree was passed. 

3123. In some cases, the widow was held even to have sufficiently 
represented her minor sons living, who were held bound by the decree pass¬ 
ed against her, unless they could show that the decree was not binding 
on the estate in their hands, by reason of the debt not being one for 
which the estate was liable. (,J > 

The matters for consideration in such cases are:—• 

(1) What property could have been brought to sale in a pro¬ 

perly constituted suit; 

(2) What property was actually intended to be sold and bought; and 

(3) Has there been such an error in the constitution of the 

suit or the conduct of the proceedings that effect cannot 
properly be given to the intention or, to state conversely, 
has there been a substantial representation of those 
interested in the property intended to be sold and 
bought ?<’ 3 > 

3124. Personal Decree.—Explanation 2 merely states the rule of 

Explanation 2. construction, vis., that the nature of the decree 

must be determined by the nature of the cause 
of action. If it was personal to the widow, so is the decree. If it 
affected the entire estate, so does the decree. If the cause of action 
was personal, the fact that the decree was passed both against the 
heiress and her reversioners, would not make the entire, estate 
liable. (,4) 

For the construction of decrees generally, see Section 5. 


(11) Deoji v. Shambhu, 24 B. 135 
( 139 ). 

(12) A chut v. Mamjunath, 21 B. 539. 

(13) Devji v. Sambhu, 24 B. 135 
(146) ; Jhari Koeri v. Bijai Singh, 43 A. 
6x3, explaining Jugal Ktshore v. Joten- 
dra f 10 C. 985; Jiban Krishna v. Brojo 


Lai, 30 C. 550, dissenting from Kristo 
Gobind v. Hem Chandar, 16 C. 511, 
following Sitaram v. Khatidu, 45 B. 105; 
Kesho Prasad ' Singh v. Chandrika 
Prasad, 2 Pat. J17. 

(14) Nobin Chandra v. Hemchandra, 
19 C. W. N. 265. 
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337. (i) The reversioner is entitled to sue for possession 

Limitation for po.- wW ^ he be ™™S 

tettion. entitled on the death of a female limited owner, 

at any time within twelve years from her 
death, as provided m Art. 141 of the Limitation Act • or in case 
of its forfeiture, within the same period calculated from when 
the forfeiture is incurred, as provided in Art. U3 of the Limita¬ 
tion Act; 


( 2 ) Where, however, the property to be recovered is move¬ 
able, he must sue within six years fiom the same event, under 
Art. 120 of the Limitation Act: 


( 3 ) Provided that where the heiress had at any time set up 
an adverse title against the reversioner, his claim will be barred 
by her adverse possession for twelve years. 


Synopsis. 


(1) Limitation for Possession by 
Reversioner (3125). 

(2> Reversioner's Title (3126). 
(3) Limitation for Possession 


(3127-3130). 

( 4) Limits of the Rule (3131). 
(5) Suit for Moveables (3132). 
(0) Adverse Possession (3133), 


3125. Analogous Law. —The starting point of limitation for re¬ 
covery of the estate is, since the Limitation Act of 1871, the death 
of the heiress, prior to which possession adverse to the heiress was 
held to constitute possession equally adverse to the reversioner. And 
if adverse possession commenced against the former, it was held to 
continue to run as such against the latter. 00 In other words, under 
the Limitation Act (XIV of 1858), the starting point of adverse pos¬ 
session was its commencement against the heiress, and its starting 
point under the later Acts has been her death. 06 ) the nature and extent 
of the alienation (whether for life or absolute) 0 ?) and the sex of the 
reversioner being both immaterial. 08 ) 


(15) Amirtolall v. Raioaneebant, 23 
W. K. 214 P. C'. 

(16) Runchordas v. Parvati Bhai, 2 1 

B. 646, affirmed O. A. 2.* B. 725 P. C.; 
Bijoy Gof>al v. Krishna, ,14 C. 329 P. 

C. ; Persut v. Paint Roy,. 8 C. 442; Sri- 
nath v. Prosunno Kumar, Q C. 934: 
Harihar v. Dasarathi, 33 C 257; Mce- 
ravi v. Girjanundan, 12 C. \V. N. 857: 
Mukta v. Dad, 18 B. 216; Rakhmabat v. 
Keshav, 31 B. 1; Ram Kali v. Kedar- 
nath, 14 A. 156; Hanuman v. Bhagauti, 
19 A. 357; Amrit y. Bindfsri, 23 A. 448, 


dissenting from tikaram \ Shatna 
Charan, 20 A. 42; Sreeramula \ Krish- 
namma, jt> M. 143 

(17) Ranchor Dot \ Parbatt Bai, 23 B. 
725 (736) P affirming O. A. Vundra- 
ba 11 Das \ Cursondas, 21 B. 646 (670); 
Cursondas v Vundrabandas, 14 B. 482 
(488). 

(18) Ranchordas v. Parvati Bai , 23 B. 
725 P. C. ; Jhumman v. Tilokt, 25 A. 425; 
Ram Dei v. Abu Jafar, 27 A. 494; Ram 
Singh v Bhani, 37 A. 117; Sambasiva v, 
Rogova, 13 M. 312, 
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As regards moveables the reversioner’s suit for possession would be 
subject to Art. 49 of the Limitation Act<^> though in some cases the Privy 
Council have held Art. 120 as more appropriate. * 25) 

3120. Reversioner’s Title.—The reversioner suing for possession 
has, in the first instance, to prove his title. This does not mean that 
he must categorically disprove the existence of all possible heirs, for 
such a thing wtould, in many cases, be impossible. All that he can 
be expected to prove, and must prove, is that, to the best of his 
knowledge, there are no nearer heirs. Tt is then for those who claim 
on the ground of nearer kinship, to come forward and establish their 
relationship.* 15 

3127. Limitation for Possession.—The special starting point of 

c . limitation applicable to a reversioner suing for 

au*e U). possession of the immoveable property allowing 

him 12 years from the death of the widow is an exception to the 
general rule that adverse possession has the effect of extinguishing 
all rights.* 2 ) Under S. 1 (12) of the Limitation Act, 1859,*3) which 
prescribed 12 years for the recovery of any interest in immoveable 
property, to which no other provision of that Act applied, and as 
there was no other provision in that Act corresponding to Art. 141, 
the Courts were constrained to hold the general article as equally 
applicable to a reversioner suing on the death of a Hindu widow.*«) 

3128. A special provision shifting the starting point for limitation 
from the date of adverse possession to the death of the female was inserted 
in the Limitation Act of 1871,**) and it has been reproduced in the later 
Acts * fi ) under all of which the reversioner whether male or female* 7 ) is 
entitled to sue within twelve yeaVs from the date of the death of the 
female, although she may have been out of possession for more than twelve 
years.* 8 ) 

3129. Rut since remarriage under the Act or complete renunciation 
of the world by the female have the same effect limitation, in the one case, 
starts from the date of the forfeiture under Art. 143,* 9) and in the other 


(24) Mahomed Riasat Ali v. Hasitt 
Banu, 21 C. 157 P. C.; Runchordas v. 
Parvatibai, 23 B. 725 (736) P. C., affirm¬ 
ing O. A. 21 B. 646; Aurabinda v. Mono- 
rama, 55 C. 903 (916) (either Art. 49 or 
Art. 120 applicable). 

(25) Mahomed Riasat v. I!asm Bam, 
21 C. 157 (163) P. C, Runchordas v. 
Purvati Bat, 23 B. 725 (736) P. C. 
affirming O. A. 21 B. 646. 

(1) Javitri v. Gendan Singh, 25 A. L. 

J. 500, 102 I. C. 167. 

(2) Ganpatibhatta v. Ramkrishna- 
bhatta, 42 B. 69. 

(3) S. t. Cl. (12), Act XIV of 1859. 

(4) Nobin Chunder v. Guru Persad, B. 
L R. (Sup Vol.) roo8; Amrit Lai v. 
Raionee Kant, 15 B. L R. 10 P. C.; 
Vaithialinga v. Srirangath, 48 M. 883 


(904) P C. 

(5) Art. 142, Act IX of 1871; Ram 
Singh v. Bhim, 38 A. 117; Tulsa Bai v. 
Bhagivat Prasad, 11 A. I. J 333, 20 I. C. 
179; Maltran v. Quarutullah, (1909) P. L. 

K. 121, 3 I. C 984. 

(6) Art. 141 (Act XV of 1877 and Act 
IX of 1908). 

(7) Ranchordas v. Parvati Bai, 23 B. 
725 P. C.; J hum >11 an v. Tiloki, 25 A. 425; 
Ram Dei v Abu Jafar, 27 A. 494; Ram 
Singh v. Bhani, 37 A. 117; Sambasiva v. 
Ragava, 13 M. 512. 

(8) Amrit Dhar v. Bindesri, 23 A. 
448; Jhamman v. Tiloki, 25 A. 435; 
Gojadhar v. Parbati, 33 A. 312. 

(9) Doraiswamy, In re, 12 M. L. J. 152, 
15 I. C. 602; Nathu v. Nai Balm, ji N. 

L. R. 86. 
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the renunciation of the world which i« „ 

and, the reversioner’s right to sue is taken tn ™ ou,lt . t0 u Wl1 death > <4) 
remarriage which involves no forfeiture will f thereupon A 

no right to possession, and consequently r Iht to reversion ^ 

For so long as she is not naturally or'wi"v HeS or Zr 
forfeited no act or alienation by or a,lte,se possesion aga inst the femile 
heir affects he reverstone. whose nght to i»ssession r.-erucs only on her 

ct th affe«ViV^ Uen, ’ y ' °"' y tr ° m ^ d “ le ~n 


3130. The death of the female .-eing the sole starting point d nv 
act such as that she had set up .m adoption r.n-1 transfc-red the estate 
purporting to be absolutely in favour of me alleged adoptee or a 
transferee for or without value, would start limitation against 
the reversioner, since none of these acts amounts to civil death 
of the female or entails the forfeiture of her estate giving the reversioner 
the present right to possession which he needs to protect by suit/?) Where 
the estate vests in two or more female limited owners, with the right 
of survivorship inter se, limitation tnder Art. 141 would start from 
the death of the last survivor The fact that one co-widow had sur¬ 
rendered her interest in favour of another, does not accelerate succes¬ 
sion and has no effect upon the reversioner’s right/ 4 5 6 7 8 * * But while no 
adverse possession against the widow affects the reversioner’s limita¬ 
tion, adverse possession by her affects his right. A decision against 
the widow who fails to recover her estate within twelve years of 
her husband’s death, only affects he-* title and cannot operate as res 
judicata against the reversioner. <9 * 'I he case is, however, different if 
the trespass commenced against the last full owner, in which case, the 
limitation having started against all comers, the intervention of the 
widow could not arrest its operation, .and if the widow is barred, so 
would be the reversioner/ 10 * * So. again, where the widow seLs up 
an adverse title on her own account, in which case, limitation against 
the reversioner commences to run as from the date of her assertion 
of such title, and he would be barred, unless he sues for possession 
within twelve years from that date, as provided in Art. 144 of the 
Limitation Act/"* 


(4) Nobo Kishore v. Hart Nath, 10 C 
1102 (1108) F. B.; Hem Chunder v 
Sarnamoyi, 22 C. 354 (361) 

(5) S. 2. Act XV of 1856. 

(6) Cttrson Das v. Vuudra-. au Das, 14 
B. 482 (488), affirmed O. A. Vundravan 
Das v. Curson Das, 21 B. 646 (670), O. A 
Ranchordas v. Parrati Bat, 23 B 725 
(736) P. C.; Ram Shcreak v. Sheo Gobind, 
8 W. R. 519; Hanuman v. Bhaganti, 19 
A. 357. 

(7) Bhagivati v. Murarilal, 15 C. \V. N. 

524, 7 I. C. 427; Curson Das v. Vundraban 

Das, 14 B. 482 (486), affirmed O. A. 

Vundraban Das v. Curson Das. 21 B. 646 

(670), O. A. Ranchor Das v. Parbati Bai, 

23 B. 726 (736) P. C.; contra in Ram- 
krishna v. Tripara Bai, 33 B. 88; in Sree- 


ramulu v. Krishiantma, 26 M. 143, both 
Arts 141 and 144 held applicable 

(8) Mutaivala v. Buradagunta, 39 M. 
L. J. 567. 

(9) Ram chandra v Kakutnn, 3 XI. 
L. J. 1230, 627, 42 I. L\ 228 

(10) Mohcndra Nath v. Shamstinncssa, 
19 C. W. N. 1280, 27 I C 954 

(11) Jou’ala Bukslt v Dharttm Singh, 
10 XI. I. A. 511, ( 535 ); Satgur v. Raj 
Kishore, 24 C. W N. 304 P. C.; Sham 
Koer v. Dab Kocr. 2Q _ C 664 P. C.; 
Lachan Kocr v. Anant Singh, 22 C 445 
P. C.; Mahabir v. Adhikari, 23 C 242; 
Kcdar Nath v. Jatindra, g C. L. J. 236, 4 
I. C. 44; A writ v. Bindsri, 23 A 448; 
Jhammnn v. Ttloki, 25 A. 4351 Gajadhar 
V. Parbati, 33 A. 3 12 - 
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3131. Limit* of the Rule.—Art. 141 applies only to a reversioner 
succeeding to the estate of a female limited owner. It does not apply 
to cases in which the Hindu female had been in possession of the full 
estate and where the heir succeeds as her heir.*' 2 ) So, where a 
Dayahhag father died, leaving him surviving his two daughters and a 
daughter-in-law, being the widow of a predeceased son, who entered 
upon possession to the exclusion of the two daughters who were his right¬ 
ful heirs. She sold the estate to the plaintiff, and the possession of 
these two was adverse for more than twelve years, which extin¬ 
guished the title of the two daughters; after which one of them got 
into possession of the property, whereupon the plaintiff sued her and 
her sons. The Court held that it could not decide on the title of the 
sons who had a mere contingency during the life of their mother, whom 
the plaintiff was entitled to oust on the ground of adverse possession. 
It was contended for her that since her sister had died within twelve 
years of the suit, and she had succeeded to her moiety by survivorship, 
the starting point for limitation against her was not the date of the 
daughter-in-law’s adverse possession but her sister’s death; but the 
Court had no difficulty in holding that since the surviving sister suc¬ 
ceeded not as reversioner to her sister but by survivorship, she could 
not claim the benefit of Art. 141 and was consequently subject to the 
ordinary rule regarding adverse possession.* 1 ^) 

3132. Suit for Moveables.—A suit for the recovery of moveables 

Clauae ( 2 j wr to ‘ com P ensa l' on for wrongfully taking or injur- 

au * e ing or wrongfully detaining the same is subject to 

Art. 49 of the Limitation Act.* 1 -*) Uut this Article has been held to 
apply only to a claim in respect of a specific moveable property, and L 
inapplicable to a suit to establish a right to inherit the property of a de¬ 
ceased person,*'s) or to recover it as such, to which Art. 120 would apply .* 1 ' 0 
The question which of the two Articles should apply depends upon the 
nature of the claim made 


3133. The reversioner’s suit for possession may be barred by the 
Clause (3). adverse possession of the heiress.*'?) as where the 

widow sets up her title to ownership of the pro¬ 
perty, of which she was given possession as only a maintenance 
grantee*' 8 ); or as a limited owner. The subject w'ill be more fullv 
discussed under S. 339 ( 6 ). 


(12) Gobiuda v. Dimmalh, 2’, C W. N 

977, 5*> b * I4 1 ! Malraltiun v A writ a, 

42 B. 714; Municipal Council v Poster, 
41 M. 538; Sounya v. Kandatami, 17 I. 
(M.) 136; Chira Sinyh v. Gajraj, 18 O. 
<-' 289, 33 I- C. 371 

(13) Sachindra Kishore v Rajani, 18 
C. W. N. go4, 27 T. C. 250. 

(14) Aurabinda v. Manorama, 55 C. 
903 (916), contra in Ranchordas v. Par- 
vaiibai, 23 B. 725 (736) P. C., not 
followed. 

(15) . Mahomed Riasat v. Hasin Banu, 
21 C. 157 (163) P. C. 

( 16 ) Ranchordas v. Parvatibai, 23 B. 


7AS (73**) P *', affirming O A. 21 B. 
646. (But in this case the applicability 
of Art 49 was neither argued nor con¬ 
sidered. It appears to have been over¬ 
looked altogether.) 

(17) Vaithilinga v. Sriranqath, 48 M 
883 (904) P. C; Sham Koer v. Dab 
Koer, 29 C. 664 (671) P. C.; Mahabir 
Pcrshad v. Adhikari, 23 C. 942 P. C ; 
Lachhan Kumvar v, Manorath Ram, 22 
C. 445 (450) P. C.; Kedar Nath v. 
Jatindra, 9 C. L. J. 236; 4 I. C. 44. 

(18) Sham Koer v. Dab Koer, 29 C 
664 (671) P. C.; Satgur v. Raj Kishore, 
42 A. 152 P. C. 



CHAPTER XXVlii 


Stridhan. 

3134. Topical Introduction.—T tic rights ot , Vo ... n ■ ~ n , 

develop*,! as time progressed bm the rglits „[ here liale te-wie 

similarly curtailed Tins tendency is noticed bv b„ Hemv Maine ™ho 
wrote: The settled properly ot a married woman, invauabie ... ahenJinn 
by her husband, is well known to the Hindus under the name ul S iridium 
It is certainly a remarkable fact that the institunon seeim to have been devc 
loped among the Hindus at a period relalivth much earlier than among ihe 
Romans but instead of being matured and improved as it was in the 
Western society, there is reason to think that in the East, under various 
influences which may partly be traced, it has gradually been reduced to 
dimensions and importance far inferior to those which at'one time belonged 

to d.Among the Aryan communities as a whole, we find the 

earliest traces of the separated propert) of a woman in the widely diffused 
ancient institution known as the bride-price. Part of tins price which was 
paid by the bridegroom either at the wedding or the day after it, went 
to the bride’s father as compensation for the patriarchal or 'family authority 
which was transferred to the husband hut another part went to the bride 
herself, and was very generally enjoyed by her separately and kept apart 
from her husband’s property. It further appears that under a certain 
number of Aryan customs the proprietary rights of other kinds which 
woman slowly acquired were assimilated to them rights in their portion, 
probably as being the only existing type of woman’s property.”* 9 ) 

3135. Put with the impact of Western civilization there is again a 
tendency towards the education and emancipation of women. In the Vedic 
age when marriage was generally a love union between adults women 
possessed individual rights. The Vedic text quoted by Baudhyuvan, which 
later writers reiterated as establishing women’s dependence, was probably 
an interpolation, and it is so considered by West, J., in a considered judg¬ 
ment in the course of which he said: “In the dim twilight of the early 
Vedic period, it is possible to discern some indications of a theory of 
perfect equality once subsisting between the parties to a marriage. The 
indications are by no means uniform, but the prevailing notion appears 
to have been that of a free choice of her husband by the damsel, who 
was even dowered by the father. The married couple were conjoined to 
pass their lives in union and content. Yet by the time of the actual com¬ 
position of the Vedas a text could be introduced which according to the 
interpretation of Baudhyayan<'°> and ApastamM”) declared that ‘ women 
are not entitled to use the sacred texts or to inherit.’ I bus the traces 
of generous respect were partly lost in the overgrowth of another stage 
in the national existence, and by the time when the Code of Manu was 
drawn up, the sex had fallen to a distinctly lower position. A wo man is 


(9) Maine, Early Institutions, 3 2 *;324' 2 3i. . it vi-iz 

(10) Baudhyayan, II-II-27; 14 S.B.E. <n) Apastamb, IJ-VI-M 


H. C.— 07 
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never to seek independence, no religious rite is allowed to her apart from 
her husband; she must revere him as a god. (,2) To the same set of 
doctrines must be assigned such texts* 1 *) which taken without the gloss 
of Kalluk Bhat exclude wives and daughters from the line of inherit¬ 
ance. It is thus possible to trace throughout the principal sources of 
Hindu Law two entirely different, if not inconsistent lines of thought on 
the subject of the position and legal capacities of women. ” (, 4) 

3136. “ In the more modern developments of that law, these opposite 
views have given rise to directly contrary theories on the subject of woman’s 
property. The widow’s right to take her husband’s estate or the share 
having been established, the questions became, under what circumstances 
did this occur? and what was the nature of her right? The text of 
Manu*'*) which defines or enumerates the six-fold property of a woman 
is immediately followed by one*' 6 ) which apparently recognizes two kinds 
of such property not included in the preceding enumeration. The lawyers 
of the Bengal school, though not without a great many variances of 
opinion, have resolved that the enumeration of the six kinds is intended 

by Manu to be exhaustive.Thus the doctrine of a general incapacity, 

qualified by a special capacity for property of particular kinds, and generally 
of no great value forms the ground-work of the whole of the 
Bengal Law of woman’s property. It is necessary on this theory to 
exclude property acquired by inheritance from the class of stridhan, though 
women are allowed to enjoy such property for their lives.”*' 7 ) 

3137. This is also the theory of the Mitakshara which, however, 
includes all property inherited by a woman in her Stridhan. In the same 
chapter*' 8 ) it had previously, through an elaborate course of argument, 
arrived at the conclusion that a widow takes the whole estate of her 
deceased husband separated in interest from his brethren. Tt makes no 
distinction between inheritance of a woman from her husband and her 
inheritance from any other person. The right which it thus confers on 
her is balanced by a corresponding right which it allows to the husband 
and his sapindas. Thus inheritance from a member of her own family, 
which on a woman’s death, would according to the Bengal school, revert 
to the next heirs of him from whom she inherited and which according 
to the Mayukh would go to her heirs as though she had been a male, 
is assigned by Vidyaneshwar to her daughters, her sons and after them 
to her husband and his sapindas. The two rules spring from the same 
source, a higher conception of a woman’s capacity for property, and of 
her complete identification by marriage with her husband’s family, than 
the Bengal lawyers would entertain; while the limiting of the widow’s 
rights as an heir to the case of her husband's having been separated in 
interest from his brethren harmonises more with the Hindu theory of the 
united family than the opposite doctrine of her taking his share equally, 
whether the family were divided or not. 

3138. But whatever may have been the genesis of Baudhyayan's 
text and the curtailment of women’s rights, the fact remains that women 


H. C. R. (O. C.) 244 (257, J 
( 15 ) Manu, IX- 194 . 


( 16 ) Manu, IX- 195 . 

( 17 ) Vijiarangam v. ^u*. 

H. C. R. (O.C.) 244 (259) 

( 18 ) II- 1 - 39 . 
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had no rights in the medieval epoch, being classed with slaves and cattle 
and it is only in a comparatively later nee t . t u p - -jr? 1 ttle ’ 

vividly recognized and the Smntikam began to concede to ^TfiS 

S u. S - t ,n “ Pl 1V '° ^ “ < r; ! " n,c '' "*« " f thought between their 
nghts and the,r duties I-or while on ,„e cue h ,„d. the woman was 
assigned an exalted rank by the side ot 1,., htisUnJ , . his better half 
it was only a courteous phrase, tut she was still ti.and as incompetent 
to hold and wield properly cl her own. A,,art fn-i.t their domestic 
duties womens only occupation appear to have been .spuming and weav¬ 
ing; and Manu knew of no occasion to speak of women’s separate property 
except in the six-fold gifts which he Heated as her sole S'trie mm 


3139. This was the stereotyped expression of her rights which later 
Smritikars reveal with no refreshing comments of iheir own Fven 
Yadnavalkya who did much to develop the law of inheritance, left women 
m that strait. His expositor Vidyaneshwar took a bold stand and taking 
advantage of one loop-hole in his author's description of women’s property 
classed all her estate as Stridhan. But it was an isolated passage, ami 
later writers demurred to so astounding an innovation. Jumit Vahan who 
drove a chariot through his conception of a joint family and modernized 
the law of property so far as regards man, struggled against the Mitakshara 
conception of Stridhan of which he laid bare the hollowness. 


3140. The law of Stridhan is the most difficult, as it is the least 
settled branch of Hindu .Law. In its forefront stands its etymologi ;al 
definition by Vidyaneshwar, and its repudiation by the Privy Council. The 
term Stridhan literally means ‘‘ woman’s property,” and Vidjancdiu.u 
defined it as such. But as has been seui, woman’s propert) is a generic 
term, and embraces property which a woman may acquire by inheritance 
or partition, or it may come to her by gift from her parents, husband or 
his or her other relations. Yadnavalkya employed the term stridhan to 
denote the quality of the right in property which she obtained mostly by gift 
over which she had the absolute power of disposa'. In describing such 
property he mentioned that which was obtained by gift from her husband 
*■ et cetera ” (“ adi ”). Vidyaneshwar seized hold of this word and 
explained “ et c<tera" to include all her other estate, however acquiree 1 , 
with the result, that if his explanation w'ere accepted, all that woman 
acquires by inheritance and partition would fall into the same category 
as her bridal gifts, with the further result that they would all be^ at her 
absolute disposal and on her death pass to her own heirs. Now as 
Vidyaneshwar’s scheme of woman’s right was limited and followed the 
earlier conception of her dependance and cautious concession of enjoyment, 
the Privy Council would not allow the enlargement of her rights as the 
result of a single text, and one wholly out of keeping with the general 
tenor and purpose of his general scheme. In the very first case winch 
they had to try they repelled the logical deduction pressed upon them/ 

3141. In later cases<-'°> they reiterated and reinforced their earlier 
stand-point with the result that Vidyaneshwar’s definition o f Stridhan 


(19) Thakar Deybe v. Bulukrom, 11 M. 
I. A. 130 (175). 

(20) Bhugwandeen v. Myna Bae, 11 M 
I. A. 481; Chotay Lall v. Chunno Lall, 4 
C. 744 p. C.; Sheo Shmkor y. Debt Sghai, 


2 . a. 468 P. C.; Sheo Perlab v. Allaha¬ 
bad Bank, ib 47b P .C.; Debi Mongol v. 
Mahadeo 34 A. 234 P. C, overruling O. 
A Debi Mongol v Mahadeo, 32 A. 253, 
also Qhh'iddu y. Naubat, 24 A. 67 (74, 76). 
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stands repudiated, and the term Stridhan must now be limited to comprise 
only such property as the woman acquires, otherwise than by inheritance 
and partition, and over which she possesses plenary powers of disposal. 
Leaving out of account then all other property, Stridhan has but a 
limited significance. It is a legal concept—a term of art and bears only 
the meaning assigned to it in S. 339 where all the sources of her acquisi¬ 
tion of such property are set out. 

3142. This Stridlian the owner may dispose of by a gift inter vivos, 
or by will. Hut it does not mean that the donee or the devisee, as the 
case may be, will acquire all the rights which she had herself possessed in 
the property, since the incapacity of the sex remains, and if the donee or 
the devisee be a woman she will acquire no more than a limited estate, 
whatever may have been the intention of the grantor. Here again, Hindu 
Law' modifies the first rule of conveyancing which holds the transferee 
to take all that his grantor can give. The same rule obtains in case of 
inheritance. Take an example. A Hindu widow acquires one village (A ) 
by inheritance, and anothei ( H) by adverse possession. If she sells or 
mortgages both, the vendee whether a male or a female, a relation or a 
stranger, prima facie acquires an absolute estate both in A and ft, because 
the transaction is subject to Chapters IV and V of the Transfer of Pro¬ 
perty Act, which overrules any rule of Hindu Law to the contrary. But 
since the grantor in either case cannot create a greater interest than he 
himself possessed in the property, the quantum of interest conveyed in 
each case would be determined by the personal law to which the grantor 
was subject. Rut the grantee is subject to no disability as regards the 
quantum of interest which he or she could take. 

3143. But if instead of mortgaging or selling the two villages, sup¬ 
pose she makes a gift of them, then, since the Hindu l.aw of gifts remains 
unaffected by the Transfer of Property Act, the interest which her donee 
takes in the two village-, depends entirely upon her personal law'. Now 
since this law only recognizes a limited estate as possible to a woman, 
the sex of the donee will determine the quantum of interest which her 
deed of gift will convey to the donee. If the latter is a male, he will 
take an absolute estate, ff she is a Hindu female she will prima facie 
take but a limited estate lor that is all that Hindu Law permits a woman. 
If a donee weie a non-Hindu woman her estate would not be trainclled 
by the limitations of Hindu Law, since Hindu Law does not prohibit 
absolute ownership in a woman, but what it does prohibit is that an 
absolute owner, if a female, cannot directly convey her absolute estate 
to another Hindu female by gift or devise. But in such a case she may 
evade the law' by transferring her absolute ownership to a male and then 
the latter may transfer it as absolutely to the female who u'as to have 
been primarily the object of the owner’s bounty. In other words, she may 
do indiiectly what she cannot do directly. 

3144. This is again an anomaly, but when law creates artificial bar¬ 
riers, anomalies do creep in, and they abound in the law relating to suc¬ 
cession, which follows no unifoim general rule, but depends upon at least 
six disturbing factors: (1) The kind of stridhan; (2) the fact whether 
the owner was a maiden or married; and (3) if married, whether she had 



3*. 337 & 338. ] stridhan l$4l 

children or (4) was childless; (5) even the mode of Inr marriage; and 
(0) lastly, the school to which she is subject. Even in the case of the heirs 
when they are daughters preference is given to unmarried and indigent 
daughters over daughters who are married '*"..1 well off; while the Bengal 
law discriminates between daughters who h« ve a son or arc likely to beget 
a son and those who are widowed and soilless. 

3145. It might Ik- supposed lhai in the face of these numerous dis 
tinctions it would not he possible to genenh/e u|*m the law of succession 
to stndhan And the text wnlcis do not attempt It. But if the subject 
is analysed it will he seen that there is a possibility of reducing it to a 
system 

In the first pl.i< e, though s t ri<il...n is acquired m a variety of w ays, an 
examination of the subject \> ill show that all ns sources are reducible to 
two main lie-ads Mridhan which, the older Smritikars describe in detail, 
and winch is all they provide for, lias come to he understood as the technical 
or proper stndhan. It t'-.ms an inconsiderable part of woman’s absolute 
estate It, however, follov s the special rulc*s of devolution upon which 
there is the gieatest conflict. Other stridhan, described in Clauses 1-7 of 
S 339, is subject to a more general rule*, because ;t has only latterly become 
recogin/ed. and its law of succession is not tramelleel by any textual direc¬ 
tions. It is then possible to formulate the general rules subject to which 
this description of stridhan passes Both as regards its enjoyment and 
the law of its succession, it is not a wide departure from the general 
law. It is, however, natural that the mother’s estate should first go to 
her female issue. As remarked in a ca-e: “ The law of succession, there¬ 
fore, generally follows the- female line.” 


338. (i) “ Stridhan,” unless otherwise expressed or 

necessarily implied, means the woman’s 
“ Stndhan" define p ro p er ty acquired by her otherwise than by 
inheritance or partition, over which she possesses full power of 
disposal, and which on her death devolves upon her own heirs. 

(2) It includes property into which it is converted by sale, 
exchange or otherwise. 

Illustrations. 


(a) A possesses two properties B and C as her stridhan She makes a gift of 
B to P and devises C to H Both the gift and the devise arc valid as the properties 
jemg A ’s stridhan, she possessed the absolute power of disposal over them. 


(l>) A inherits the property B from her husband. She accumulates its income 
which she bequeaths to C by Will. The bequest is void as though A possessed the 
; bsolutc power of disposal over B 's income, it was not her stridhan She could 
not therefore bequeath it. 


Synopsis. 


(1) Texts on Stridhan (3146). 


(2) Historical 
(3147). 


Retrospect 
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(3) What is Stridhan (3148- (4) What Property is Not Stri- 

3150). dhan (3151). 

3146. Analogous Law.— The foliowing texts support the rules 
siated in the Section:— 

Manu. —“194. What was given before the nuptial fire, what was gi\en on the 
bridal procession, what was given in token of love, and what was received from a 
broihcr, a mother, or a fathc-r, are considered as the six-fold separate property ot 
a married woman.”(*0 

Katyayan.— “ What is given to a woman at the time of her marriage, near the 
nuptial fire is celebrated hy the wise as woman’s property bestowed before the 
nuptial fire (Adhyagnik Stridhan). That again which a woman receives while she 
is conducted from iter father's house (to iier husband's dwelling) is inslanccu as 
the property of a woman, under the name of gift presented in the bridal procession 
V\ halever has been given to her through affection hy her mother-in-law or hy her 
lailicr-in-law or has been offered to her as a token of respect is denominated an 
aficclionalc present. That which is received hy a married woman or hy a maiden, in 
the house of her husband or of her father from her parents is termed a kind 
gift 

Narad.— “ What was given before the nuptial fire, what was presented in the 
bridal procession, her husband’s donation and what has been given hy her brother, 
mother or father is termed the six-fold property of a woman. 

Vishnu. —“ What has been given to a woman hy her father, mother, sons, or 
brothers, what she has received before the sacrificial fire, (at the marriage ceremony) 
what she received on supercession, what has been given to her hy her relatives, her 
fee (Sulk) l**) and a gift subsequent, are called a stridhan (woman’s 
property) .”(-*5) 

Apastamb. —“ Ornaments arc the exclusive property of the wife and so is 
wealth given to her by kinsmen or friends, according to some legislators.”(D 

Vyas. —“That which is given to bring the bride to the family of her husband is 
her perquisite which is given as a bribe or the like, that she may cheerfully go to 
the mansion of her lord "(*) 


Devala.— “Food and vesture, ornaments, perquisites, and wealth received hy a 
woman, from 0 kinsman, arc her own property; she may enjoy it herself, and her 
husband has no right to it except in extreme distress. If he gives it away on a 
false consideration, or consume it, he must repay the value to the woman with 
interest, but he may use the property of his wife to relieve a distressed son.”<3) 

Yadnavalkya,— " What has been given to a woman hy the father, the mother, the 
ivisband or a brother, or received by her at the nuptial fire, or presented to her on 
her husband’s marriage to another wife, as also any other separate acquisition is 
denominated a woman’s property.”(4) 

Mitakshara (citing Manu).—'"The enumeration of six sorts of woman’s 
property by Manu is intended not as a restriction of a greater number, but as a 
denial of a less. 


“That which was given by the father, by the mother, by the husband, or by a 
brother; and that which was presented (to the bride) by the maternal uncles and the 
res. (as paternal uncles, maternal uncles, etc.) at the time of the wedding before 


(21) Manu, IX-194 cited in Mit, II-XI- 
4 

(22) Cited in Mit II-XI-s. 

Ul) Narad XIII-8; 33 S. B. E. igo. 
(24) Sulk was originally the bride- 
price paid to the wife’s father. Later on 
it became payable to the wife as her 


wedding present. See Gautam, XVITI-25; 
2 S. B. F.. 303. 

(25) Vishnu, XXVII-18; 7 S. B. E. 69. 
(») 3 Dig. 570. 

(2) 3 Dig. 583. 

(3) 3 Dig. 577, 578. 

(4) Yad., II-144. 
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the nuptial fire; and a gift on a second marriage, gratuity on account of supersession 
as will be subsequently explained (‘To a woman whose husband married a second 
wife let him give an equal sum as a compensation for the supersession) and also 
property which she may have acquired by inheritance, purchase, partition, seizure or 
finding arc denominated by Manu and the rest hikdi’s property.’"(s) 

Dayabhag.—“ 20 Over that which has been received by her from any other 
but the family of her father, mother or 'iiish tl >id or has been earned by her in the 
piactice of a mechanical art (as sj inning or weaving) her husband has dominion 
»nd full control He has a right to take it, t\.,n though no distress exists. Hence 
thi ugh the goods he hers, they do not constitute woman’s property; because she 
has not independent power over them 

“21 Hut in other dcsc.ipiion of property excepting ti.es^ two, the woman has 
the sole powers of gift, vale ,, r ..‘her alien .ior”t« 


3147. Historical Retrospect Meaning of “ Stridhan.” —Strictly 

speaking, stridhan is that pioperty of the woman own which she possesses 
absolute pover of disposal/ 7 * As is stated in the Dayabhag “That alone 
is the stridhan, which she has power to give, sell or use independently of 
her husband’s control.” 1 he term was used in this sense by the Privy 
Council * 0 ' 1 who said. “There can be no distinction between different por¬ 
tions of a woman’s stridhan or separate property. If she can dispose of 
part of it she may dispose of the whole.”* 10 * They then cited the follow¬ 
ing passage from Sir William Macnaghten’s Hindu law with evident 
approval: “ In the Mitakshara whatever a woman may have acquired, 

whether by inheritance, purchase, partition, seizure or finding, is denomi¬ 
nated woman’s property, but it does not constitute her pcculium /’*"' whicn 
alone their Lordships held to deserve the name of stridhan/ 12 * But they 
recognize the distinction between stridhan in its wider sense as described 
in the texts and stridhan “ in the narrow sense of that word, indicating her 
separate property or pecaliiun which passes on her death to her own heirs 
as distinguished' from “ Stridhan ” in the wider sense in which the word 
is sometimes used as indicating any property in which she may have some 
right of proprietorship.”** 3 * “The six-fold enumeration of the sources of 
.1 woman’s propeity as given bv Y:\dnavalkya and Manu, corresponds w‘th 
the technical or narrow signification of stridhan indicating property which 
is under hei absolute control during life and on her death is descendible to 
her heirs Do the same characteristics attach to a woman’s property derived 
from the additional sources specified by Vidyaneshwar, inheritance, parti¬ 
tion etc ? The words ‘any other’ with which Yadnavalkya concluded 
his enumeration arc a translation of the word Wt * or ‘ adya ^hich accord- 
mg to Mr, Mayne (Hindu Law, 7th ed, p. 823) means and the like. In 
that view, Yadnavalkya meant to limit his description of woman s^pro¬ 
perty ’ or ‘ Stridhan ’ to property acquired in any of the six modes he had 


(5) Mit„ ll-XI-5 

( 0 ) Dayabhag, IV-1-20, 21. IV-11-26 

contains .1 long disquisition on the 
woman's stridhan explanatory of texts ol 
Manu and Katyayan . 

( 7 \ Ihbi Manga l v. Mahadeo , 74 A 
234 P. C. ;Hukunt Chand v. Sital Prasad, 

(8j I Uiyabhag, IV-1-18 cited in Phukar 
v. Ran jit, 1 A. 661 (b& 3 )- , . 

(9) Ihakoor v. Baluk Ram, 11 M. 1 . 
A. 139 (173. 174 )- 


(10) lb, pp. 173 , 174 - „ _. 

(n) 1 Hindu Law 38. P e . r . S,r 
James Colville in Bhugwandeen v Myna- 
bai, 11 M. 1 . A. and P er b° rcl R . obs ° n 
in LU'h Mangal v. Mahadeo, 34 A. 234 

l Ti2) P 7 hakoor v. Bahik Ram, 11 M. 1 
\ jin (174) to the same effect Bhagwan- 

iiV&Lb *... m. 1 a & (mo). 

(13) Debt Mungal v. Mahadeo, 34 A. 

234 1*40 P - C ’ 
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just specified or in any other manner ejusdem generis with those modes. 
Vidyaneshwar’s additional enumeration goes beyond that. When read with 
Yadnavalkya’s description, it constitutes a practically complete statement of 
the means by which a woman can acquire proprietary rights. Dealing with 
this extended signification of the term ‘woman’s property* Vidyancshwai 
says in paragraph 3 of the same section that it “ conforms in ^s import with 
its etymology and is not technical.” In paragraphs 2, 3 and 4, therefore, 
he is speaking of stridhan in its wider sinse. In paragraphs 5, 6 and 7 
Yidyancswar cites the description of ‘woman's property' given by Katyayan, 
which does not expressly profess to be exhaustive, but which closely 
approximates in character to that given by Yadnavalkya and Manu, and 
does not include any of the heads (inheritance, partition, etc.) added to 
the list by Vidyaneshwar in paragraph 2. Then comes paragraph 8 which 
gives rise to the difficulty. It runs thus:— 

“ A woman’s property has been described. The author next propounds 
the distribution of it. ‘ Her kinsmen take it if she die without issue.’ ” 

“ . . . . When Vidyaneshwar says, ‘ a woman’s property has been 

thus described ’ he may have been referring to the description given by his 
author and by Katyayan and have intended to confine Yadnavalkya’s rule of 
devolution to Yadnavalkya’s classification Ilis language, how r ever, in para¬ 
graph 8 w'hen read with what he says in paragraphs 2, 3 and 4 is open to 
the meaning that a woman’s property of whatsoever kind, descends always 
to her own heirs. It is difficult to adopt the latter construction in view of 
the undoubted fact that as Sir Arthur Wilson said in delivering the judg¬ 
ment of their Lordships’ Hoard in Sheo Shankar Lai v. Debi Sahat (>4) 
“ most of the old commentators recognize with regard to the property of a 
woman, whether called Stridhan or by any other name, that there may be 
room for difference in its line of descent according to the mode of its ac¬ 
quisition.ri This case then settles the following points: (i) that the 
term stridhan has a dual meaning. («) as meaning a woman’s property 
generally, and (in) as limited only to such property over which she possesses 
by law an unfettered power of disposal and (iv) that the Mitakshara deals 
under the head “ woman’s property ” with both these classes of stridhan: 
but ( v ) their mode of devolution must be determined not by what thev are 
called but by how they were acquired; (vi) Stridhan proper must comprise 
only that property classified as such by Manu and Katyayan. All other pro¬ 
perty possessed by a woman is not her stridhan or pecalium properly so 
called.” 

3148. What is Stridhan. —With the exception of the Mitakshara 
all texts use the term “ Stridhan ” to denote the property of a woman over 
which she has absolute power of disposal. Yadnavalkya uses it in that 
sense, and illustrates his meaning by enumerating certain well-known kinds 
of that property, adding the word ‘ adya * i.e., ‘ and the like,’ or ‘ cl cetera ’ 
as meaning that his enumeration is merely illustrative and not exhaustive. 
The author of Mitakshara takes advantage of this incomplete enumeration 
and explains the word " adya ” to mean all other property acquired by a 
woman whether by inheritance or partition. It might at first be supposed 
that Vidyaneshwar, an ascetic and expositor of the conservative thought 


(14) 25 A. 468 (472) P. C. (15) Debi Mangal v. Mahadeo, 34 A 

234 (240-242) P. C. 
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was striving to enlarge the rights of woman hy conferring upon women 
absolute power of disposal over property, even acquired hy them by inherit¬ 
ance or partition. But this does not appear have been his object, though 
by enlarging the meaning of the teim and giving it a wider significance he 
clearly intended all such property to descend to the woman’s special heirs. 
This was in itself a serious innovation md was not submitted to by the 
other commentators and the Courts who li-dd that ir did not descend in the 
special line prescribed for Slridban, strictly so called/ °* and that in this 
respect there was no distinction between a woman’s property inherited from 
a male and that which she iuheiile 1 fjoni a female/ 1 '* *. id that on this point 
there is no distinction between tin- Md .kshara anti the ?*laynkh (,f b or the 
Bengal laws/ 1 *' In other words, proptrty acquired by inheritance and 
partition 120 * by a woman is not her .So«//>«» Vidyancshwar is not to be 
followed when he defines stndhan as including ouch property.'“> 


3149. Ignoring then the wid.r definition of the leuu “ Stridhan ’’ con¬ 
tained in the Mitakshara as lmorrect, the r e remains its original connotation, 
and in that sense, the term has now come to be recognized, and will he used 
throughout m this Chapter Stridhan is sometimes spoken of and defined 
as property of a woman over which she possesses the unfettered power of 
disposal. But all propeity over which she possesses such power is not 
necessarily her Stridhan For example, she possesses an absolute power of 
disposal over the income of her inherited estate, but it is not her Stndhan, 
because on her death it devolves ujhjii the heir of the last owner, and not oil 
her own Stridhan heir. < July such property over which she exercises un¬ 
controlled dominion when alive and which on her death devolves or her 
mvn heirs is her stridhan/ 22 * On the other hand, a sister in Bombay in¬ 
heriting to her brother takes his property as her Stridhan, because she has 
an absolute power of disi>osal over it during her lifetime and on her death 
it devolves upon her own heirs, namely, her own daughters/ 2 *' 

3150. This being then the test, in order to determine whether any 
property is a womans stridhan or peculium. the question to inquire is not so 
much how it was acquired as what power ot disposal she jxisscsses over it. 
It is conceded that the following six kinds of propeity aie undoubtedly her 
stridhan 

(1) Nuptial gifts (Katyayan 1-2). _ __ 


(ifi i 7 hakuor Dry her v. Baluk Ram, 
n M. I. A. 139; Blmguandecn \ JV/v«a 
Urn re. 11 M. I. A. 4«7I < hotay Lall v 
Chum,00 /.all, 4 C. 744 ». 1 ■}, 

Dorasiuga. .1 M 290 P / . C 
Chelikani, 25 M ('7* 1 <■ •;- s b / t 0 '\ h ?i k ,“ 

I al v Debt Saha,. 2S A 4<>* s (473* S • 
reversing O A. Debt Saha, v. Shea Shan¬ 
kar Lai, 22 A. 353- o 

(17) Vijtarattqam v Lakshman, X n 

U C R. (Of.) 244 (272); v- 

AVwn 17 B 7^8 ( 760 ; Vtra SengapM v 
RudratM, 

Ial\ Debt Sahat, 2, A 468 (473) P 
Shea Partab v. Allahabad Bank, 25 A. 476 

P It 8) Vijiarangam v. Lakshman, R B. H- 
C. R (O. C.) 244 (260) ; Narmada v. 


Bhatj-n antrai. 12 B. 505 ; Manilal v. Reiva, 
17 B. 758 explained in Shea Shankar Lai 
v. Debi'Sha,. 25 A 468 (474) P. C revers¬ 
ing O..A Debt Shai v Shea Shankar Lai, 

(19 ) IInri Dayal v Crish Chtinde,, 17 

C (m) ( /)ebiMangal v. Mahadco, 44 A 
2U P C. overruling O. A. 42 A ^54 and 
contra in Chhiddn v Naubal, 24 A. 67; 
Sri Pal \ Sttraibalt, 1 b 82 

(21) Janakisetty v. HUrtyala, 32 ft. 
eg 1 (S24); Sengamalathammai v. I ala- 

vudu, 3 M H. t. R 3* 2 .. , 

(22) Phnkar Singh v. Ramjtt Singh, 

' (23) l Bhaskar v. Mahadeb, 6 B H. C. 
R. (O. C.) 1. 
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(2) Gifts through affection made by the father-in-law, the mother- 
in-law and by the elders (Katyayan 3). 

(3) Gifts by the father/-'* 1 mother, brother* 241 (Katyayan 3-6), the 
husband* 2 * 1 or his relations/’ 1 It is equally conceded that this list is not 
exhaustive. Consequently, it has been held that whatever a woman acquires 
by her own exertion**’ 1 or by adverse possession** 1 becomes her stridhan. 
Property absolutely gifted or devised to the wife become her stridhan if it 
was so intended.* 41 So are the arrears of maintenance due to her**) 
Where it was shown that a childless Jain widow was by custom, entitled 
to deal with the propetty inherited by her, at her pleasure, it was helld 
that that property becomes her Stridhan.* 61 It has ahead) been stated 
that there is no presumption that property in possession of a woman is 
her Stridhan (S. 313, Com ). 

3151. Not Stridhan. —Hut property acquired by inheritance is not 
her stridhan notwithstanding the contrary laid down by the Mitakshara/ 71 
it being immaterial whether the person to whom she inherits was male or 
female, her husband or any other relations/* 1 or whether the property is 
moveable*?* 1 or immoveable. A maiden daughter inheriting the stridhan of 
her mother does not acquire it as her own stridhan/ 101 

The case is, of course, the same w'hen she inherits from her father/” 1 
So again, while nuptial gifts are stridhan, gifts made after marriage, such 
as ornaments made by the father to his daughter subsequent to her marriage 
are not her stridhan/’ 21 Savings from the income of a widow’s life estate 
are not her stridhan, and if she has not disposed of them in her life, they 
follow the estate/ 1 * 1 Under the Mithila law' immoveable property taken 
as a gift by the wife from her husband is heritable but not alienable, 
except for necessary purposes, even with the consent of the husband/ 141 
In this view she has only a qualified right in her Stridhan 


(23) Guru v. Nafar Das, 11 \V R. (8) Dcbi Mangal \ Maluulco. 34 A 

497; Muthapudayan v Ammani, 21 M. 234 P <‘ ; Shea Shankar \ Debt S'ahai, 
58. 25 A 468 PC; Shea P.rtab v. Allaha- 

(24) Mann IX-194; Munia v. Ptiran, had Hank. 2 5 A 476 P C.; Lhotaylall v 

5 A 310 K B. Chunnolall. 4 C. 744 P C ; Hhagwandecn 

(25) Radha v. Bisheshur 6 N. \V P v Myna Race, 11 M. I A. 487; Scnya- 

H. C. R 279; Thakro v. Goran, 10 A. malalhamnial v. Vclayuda, 3 M IF. C 
197 P C. k 312; Viragangappa v Rudrappa, 19 

(1) Hurry Mohutt v Shonatun. 1 C \f no; (Madras I .aw (lie same); 

27^ Sooryudu v. Ilanutuayya, 32 M 521; 

(2) Narmada v. Bhagioantrai, 12 B. Muihn \ flora, 8 I. A 90 (rule appli- 

505; .S uhramaman v Arunachellam. 28 rable to (arnalic) contra in Sri Pat \. 
M. 1 F R Surajhali, 24 A (>7 (82) o\crrnlcd by 

(3) Kantai v. Ameri, 32 A. 189; the contrary held by the Privy Council 

Mohim thunder v Kashi, 2 C. W. N. (9) Chandan v Ishri, (1884) A. \V 
161: Mooli v. Ludli. 13 I C 644 N 67. 

(4) Thakro v. Ganga, 10 A 187 P. C (10) Shea Shankar v Dr hi Salim, 25 

(5) Court o] Wards v Mohessur, 16 A 468 (474) P. C ; Sooryudu v. flaiiu- 

\V R. 76 tnavya. 32 M. ^21; Jankisctfy v. Miriyala. 

(6) Hukum Chand v. Sital Persad, 50 6 M. L. T. 196 See S. 305, comm, pod 

A. 232. (11) Chotey I.all v Chunao, 22 \Y. R. 

(7) Debi MangaI v Mahadeo, 34 A. 496. 

234 (238) P. C.; funakisetti v Mirivala, (12) Go pal v. Ram Chandra, 28 C 
32 M. S21; Senqamalathammal v. Vela- 311 following Jadu Nath v. Bussunt, JQ 
vuda 3 M H C. R. 312; Panchhnund v. W R. 264. 

Lalshan, 3 YV R 140; Janki Setty v. (13) Ishri v. Hansbutti. to C. 324; 
Mirtyala, 6 M L T. 196. Apparao v. Gopala, 31 M. 321. 

( 14 ) Hitendra v. Rameshv/ar, 4 P. 510 
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p op«r»y i» 339. The following property constitutes 
Sl ' ,dhan - a woman’s stridhan-- 

( 1 2 * 4 5 6 7 ) Property inherited by female heirs born, in the family 
and subject to Mayukh. 

( 2 ) Income and its savings iioin property inherited by 
female heirs elsewhere, not being an accretion thereto 

( 3 ) Property acquired by grant, gift, or devise from a rela¬ 
tion or a stranger which o ulers a. absolute power of disposal. 

(4) Property given for the purpose, or in lieu of mainten¬ 
ance, not being juoperty allotted on partition to a wife or widow. 

(:>) Accretions to and purchases made out of such property. 

( 6 ) Property acquired by adverse possession. 

(7) Property acquired by self-exertion. 

( 8 ) Wedding gifts, and more particularly the following:— 
(i) Yautuk including— 

(a) Adhycf/mk Stridha.i —gifts made before the 
nuptial fire, i.c., at the actual marriage cere 
mony, and 

(/>) Adhyavahnik Stridhan —gifts received at the 
time of the marriage procession. 

(») Sulk —or gratuity. 

(9) Adhwednik —or the compensation given by the hus¬ 
band to his wife on his marrying another wife. 

(10) Anvadheyik —or gifts made after marriage by her 
relations or by her husband’s relations. 


Synopsis. 


(1) What Property is Stridhan 

(3152-3153): 

(2) Bombay Females (3154). 

1 3) Income and its Savings 
(3155-3160). 

(4) Grant and Gift ( 3161-3165). 

(5) Gains of Prostitution 

(3166). 

(6) Property Given for Main¬ 

tenance (3167). 

(7) Accretions and Purchases 

(3168). 


(8) Adverse Possession (3169- 

3170b 

(9) Acquisition by Self-exertion 

(3171). 

(10) Wedding Gifts (3172). 

(11) Y T aatuk (3173). 

(12) Ayautak (3174). 

(13) Adhyagnik: Adhyavahnik 

(3175). 

(14) Sulk (3176). 

(15) Adhyavednik (3177-3178). 

(16) Anvadlieyak (3179). 
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3152. Analogous Law.—All the clauses of this section arc drawn 

from the decided cases. (l5) Of the ten clauses, Clauses 8-10 alone are 
referred to in the texts cited under the last section as constituting Stridhan, 
but as the Court remarked: " We are not prepared to hold that the rules 

of Hindu Law are so inelastic as to L>e capable of application only to 
such description of interests in the property as formed the subject-matter 
of transactions at the time when the rules were first formulated. Indeed, 
if the rules of Hindu Law were so narrowly construed and applied, it 
would be impossible to administer them because in anj case, the Courts 
would be called upon to hold a preliminary enquiry as to when a particular 
rule was first laid down and also as to what kinds of interest in property 
were recognized at that time.”( ,6 > Moreover, the six-fold description of 
property was never intended to be exhaustive. 

3153. The rest are generally described or necessarily implied. The 
woman’s stridhan was formerly the battle ground for interminable loga- 
machics being a topic on which, according to Kamlakar, “ the lawyers fight 
tooth and nail,” (, 7> and Jimut Vahan himself was glad to close the sub¬ 
ject with these words: "Thus has been explained the most difficult sub¬ 
ject of succession to a childless woman’s stridhan.”< l8 > 

3154. Bombay Females.—It is now settled that females outside 

C1 a Bombay, to whatever school subject, do not acquire 

“ u ** ' ' an absolute estate in property inherited by them 

whether from a male or a female, or obtained on partition (§§ 2898-2899). 
But as has been seen before, in Bombay female relations born in the family 
take an absolute estate in the property inherited from a male other than 
the husband, and all females inheriting stridhan take the property so inherit¬ 
ed as their Stridhan which devolves upon their own heirs. 


(IS) Cl. (i)—May, IV-X-26; Vijia- 
rangam v. Lakshuman, 8 B. H. C. R. 
(O C.) 244 (261) ; Bhagirathi Bai v 
Kanhujirav, 11 B. 285 (303, 310); Gan¬ 
dhi v. Jadab, 24 B. 192; Gulappa v. 
Tayazua, 3i B. 453. 

Cl (2) —Slteo Lochan v. Saheb Singh, 
14 C. 387 (393, 394) P. C.; Saodamini 
v. Administrator-General, 20 C. 433 
(442) P. C.; Raja Bahadur v. Indarpal 
26 C. 871 (878) P. C.; Nabakishore v. 
Upendrakishore, 26 C. W. N. 322 (325) 
P. C. Akhanna v. Venkayya, 25 M. 351 
(359, 360). 

Cl. (3)—Manu, IX-200; Doorga v. 
Tejoo, 5 W. R. (M. A.) 53; Court of 
Wards v. Mohessur, 16 W. R. 76; 
Judoonath v. Bassunt, ig W. R. 264 ; 
Salcmma v. Lachman, 21 M. 100; 
Subramaniam v. Arunachelam, 28 M. 1 
Cl (4)— Doorga v. Tejoo, 5 W. R 
(M. A) 53; Ncllai Kumaru v. Mara- 
Kathammal, 1 M. 166; Subramania v. 
Arunachalam, 28 M. 1. 

Cl. (s) —Appa Rao v. Gopala, 31 M. 
321. 

Cl. (6)- —Lajwanti v. Safachand, 5 L. 
192 P. C. Kanhai Ram v. Amri, 32 A. 


189; Mohini Chinnier v. Kashi Kant, 2 
C. W. N. 161; Maghli \. Ladli, 13 1. C 
644; Frattipati (In rc), 11 M L. T. 261; 

15 I. C. 403. 

Cl. (7)—Katyayan cited in Dayabhag 
IV-1-10 explained in SaUmma v. Lutch- 
mana, 21 M. 100 (102) 

Cl (8)—(i) Dayalihag I-II-13, 14; 
May., VJ-X-17; Sm. Hi, 1X-III-13 lb 
Cl. (a) Manu, IX-194; Narad, (Jolly) 
95; Mit, 1I-XI-2; Churamun v. Gopi, 13 
C. W. N. 994 (996) lb Cl. (1) (ft) 
Manu, IX-194; Bistoo Per.shad v. Radha, 

16 W. R. us («i) Mit, Il-XI-6. 

Cl. (9)— Mit, II-XI-2 

Cl. (10)— Manu, IX-194; Mit, II-XI 
57; Basanto v. Kamthshya, 33 C. 25 P. 
C .; Ram Go pal v. Naraiti, 33 C. 315, 
Copal v. Ram Chandra, 28 C. 311; Sita- 
bai v. Wasant Rao, 3 Bom. L. R. 201. 

(16) Ram Gopal v. Narain, 33 C. 315 
(319). 

(17) W. & B H. L. (3rd Ed.) 145: 
Banncrji’s Marriage and Stridhan, (4th 
Ed.). 290. 

(18) lb. Dayabhag, IV-III 42 (Cole- 
brookes’ translation omits the words 
quoted in the text) 
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3155. Income and Its Savings.—The heiress being the owner(‘ 9 > 
Clause (2) ^ er inherited estate, it follows that the income 

she receives there:..mi is her own; and she may 
keep or invest it at her discretion.< 2 »> Not being a trustee of the estate 
she is not bound to capitalize her savings, nor can the revers : mer call 
her to account for the unexpended suiplus in her hands. Thir view of 
the law has now been settled after some conihct in the subjt t of the 
woman’s power over her income. In some earlier cases even ie Privy 
Council said: “ If she took ihe estate only of a Hindu widow, one con¬ 
sequence no doubt would be that she would be unable to alienate the profits, 
or that at all events whauver she purchased out of them would be an 
increment to her husband's estate/-") Pour years later this view was 
modified in a case in which it was said: ” It therefore becomes unnecessary 
to decide what might have been the effect of a distinct intention on her part, 
if it had been proved, to appropriate it herself and to sever from the bulk 
of the estate such pun hast s as she had made with the view of conferring 
them on her adopted son.”*-") Hut m a later case decided in 1885 Sir 
Arthur Hobhouse pointed out that the ownership by the widow of her 
husband’s estate clearly gave her the right to expend or to save its income, 
adding: “ That it is difficult to specify the point of time at which the 
widow loses her control over the unexpended portion of her income from 
her husband’s estate. If she may spend or give away the whole, may 
she not put some by? It she saves one year or month, may she not spend 
those savings the next year or month? If she may save and spend again 
may she not place her savings so as to get some income from thun" ?<*•*> 
He then added: “ It was not possible to lay down any sharp definition 

of the line which separates accretions to the husband’s estate from income 
held in suspense in the hands of the widow as to which she has not deter¬ 
mined whether or no she will spend ib" (J41 “ The true test to be applied 

to cases of this description is to determine from the surrounding circum¬ 
stances the intention of the widow. Did she intend to treat tne disputed 
property as part and parcel of the estate of her husband or did she treat 
it as a temporary saving liable to be applied by her subsequently for her 
own purposes.”^*) 

3156 . Apart from such cases already discussed (§§ 2922-2925) it is 
now settled that the female heir is entitled to treat and dispose of in her 
lifetime the savings from her income as her own stridhan. (,) But while 


(19) Vcsonji v. Chanda Btbi, 37 A. 
3(19 P. C. 

(20) Soorjccmoney \ Jhnobundho, 9 
M. I A. 123 explained in Ishrt I)nlt \ 
Uansbutti, 10 C. 324 (335) P- G; Lach- 
mun v. Katlii hum, 19 \V. K 292; P. C. 
Venkata v. Venkata, 1 M. 281 affirmed 
O. A. 2 M 333 P. C , Saodamini v. Ad¬ 
ministrator-General, 20 r. 433 P. C ; 
Nabakishore v. I'pendra Kishore, 26 C. 
\V. N. Mi (325; P. 65 I. C. 305: 
Charusila v. Urinalini, 64 I. C. (C) 531; 
Kcshav v. Maruti, 46 B 37; Subrama- 
niam v. Arunachelam, 28 M. 1 (S) ; 
Shyam Narain v. Jadu Nath, 25 O. C. 41. 

(21) (1870) Bhabut Daee v. Bhola- 
nath, 1 C. 104 P. C. 


(22) (1874) Gonda v. Oodey Singh, 14 
B. L. K. 159 P- C. 

(23) Isri Dull v. Uansbutti, 10 C. 324 
(334) P- C. 

(24) lb. P. 337. 

(25) Bhagabati v. Sohoodra, 16 C. W. 
N. 834; 13 I- C. 691 (693). 

(1) Sowdammee v. Administrator- 
General, 20 C 433 P. C ,.; Naba Kishore 
v. Upendra Kishore, 26 C. W. N. 322 
(325) P. C.; 65 I. G 305; Subramaniam 
v. Arunachalam, 28 M. 1 (5); Keshav 
v. Maruti, 46 B. 37; Ahkanna v. Ven- 
kayya, 25 M. 3SD Nihai Khan v. Hur 
Churn 1 Agra 219; Puddo Monee v. 
Divarka Nath, 25 W. R. 335 (340); 
Narain v. Jadu Nath, 25 O. G 4 1 an d 
cases cited supra. 
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the Courts are now agreed on this point some of them seem to shudder 
at the consequence of their view. For if the property so acquired is 
at her absolute disposal, there is no reason why she should not be entitled 
to dispose of it by deed or will, and failing which why its devolution should 
not follow the usual course of her stridhan. This was conceded by Sir 
Subramaniah Iyer, O. C. J., in a case in which he remarked : “ Nor could 
it be supposed that, as a matter of abstract reasoning, there is any con¬ 
nection between the limited nature of the estate which a widow takes in 
her husband’s property, and the interest accruing to her in the income 
derived by her as such limited owner. In the absence of any clear provi¬ 
sion of Hindu Law defining the character of her interest in the income, 
it must, on general grounds, be held that what becomes vested in her 
is her own right and what she can dispose of at treasure as her own 
property, not limited but absolute, exclusive and separate in every sense 
and devolving as such.”* 2 3 * 

3157. But the same latitude is denied by the other Courts who while 
conceding to her the unfettered power of disposal by an act inter vivos, 
deny to her the right of bequest,* 3 * and even hold that the estate so un¬ 
disposed of should be treated as an accretion to the corpus and follow the 
line of its devolution. It has consequently been held that where her 
agent had realized ineon.e, but failed to account for it to her, he was liable 
to account for it to the reversioner/ 4 * And so where a widow in posses¬ 
sion of her husband’s estate did not collect a mortgage debt due to her 
during her lifetime, it was held to become accretion to the estate/** But, 
or. the other hand, where the widow had mortgaged with possession her 
husband’s estate, but on her death her reversioners took possession of 
the properties, and realized the rents that had accrued due during the 
widow’s lifetime, the moneys so realised were held to be assets of the 
widow' in the hands of the reversioners, and as such liable to satisfy the 
claim of the mortgagees/ 6 * 

3158. In another case the widow' purchased certain lands out of the 
savings of her estate which she had inherited from her husband, which 
she sold during her lifetime. On her death her reversioner sued to eject 
her alienee on the ground that the properties were accretions to the estate. 
The trial Judge upheld the alienee’s contention which, however, was reversed 
by the High Court w'ho upheld the reversioner’s contention. The alienee 
appealed to the Privy Council who said: “Now there can, their Lord- 
ships think, be no doubt that whatever stridhan she possessed was due 
to the accumulated savings from the income of the property, which she 
received from her husband’s estate, and though it is true, that when that 
property had been received, it would be possible for her so to deal with 
it that it would remain her own, yet it must be treated and shown to 
have been so dealt with, and in this case there is no sufficient evidence 


(2) Subramaniam v. Arunachelam, 28 
M. 1 (5) ; followed in Veeragha \. Kota, 
3 M. L. W. 422, 33 I. C. 532; Pathasari 
v. Sendaratnier, 3 M. L. J, 2R4: 8 T. C. 
385; Aviswaryanandaji v. Sivaji, 40 M. 
L. J. 568, (1926) M. 84. 

(3) Sridhar v. Kalipada, 16 C. W. N. 

106 Wahid Alt v. Tori Ram, 33 A. 551 


(555); Rivet Carnac v. Jevibai 10 B. 
478; Sasiman v. Sibnaravaita, 1 Pat. L. 
W. 375; 30 I. C. 75s. 

(4) Sridhar v. Kalipada, 16 C. W. N.‘ 
106. 

(5) Uadi v. Parbatt, 9 O. L. J. 312. 

(6) Chhannu v. Raj Kuar, 9 O. L. J. 
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of this having been done.’'ts> Their Lordships mentioned two facts in 
support of their view, first that some of the , Tiperty comprised the acqui¬ 
sition of the rights of tenants belonging to her inherited estate; and 
secondly that in her own recitals in the sale-deed she had justified the 
sale on ihe ground of necessity. This ease is then a further reiteration 
nf the rule now sufficiently settled that all savings of the female heir from 
the income of her inherited estate, and the property to which they may 
he conveited become her stndhan, and are, as such at her absolute disposal. 

3159. A case on the other side of ‘he line was decided on the follow¬ 
ing facts. A widow had pur.based ov. < i her savings her brother’s pio- 
perty at a Court vie and recoin even it to him On her d-ath the rever¬ 
sioner sued to dispossess the brother, but the Court dismissed his suit 
holding that the m induct of the widow cka - .Ij showed that she did not 
intend that the property should form an accretion to her husband’s 
estate.^ 


3160. I hoe cases are onlv reconcilable on the ground that the widow 
being the owner of two . states, one limited and another unlimited, the 
close inter-relation he'ween the two makes it essential that there should 
be something to show that the one was intended to be maintained distinct 
f' urn the other, and that where such evidence is lacking, the two ray w ell 
be treated as one and which will then follow the usual course of devolu- 
tn A more corrcU vie.- of the taw suggests the rule that atsavma 
md uroiiertv into which they are converted being her stndhan, it should 
Air the purpose of devolution, unless the reversioner 

^161. 5 ’ Grant Mister 

Clause ( 3 ). relations conferring upon her “ 

P,0 v7..'-"™s. ha. hem *• to a — W «- —* * 

as she plcases."f I, l ___—---— 

* " W- N. 3* P C.. 65 <• P C ; 

3 °(6) Mmi v. Manfi, 4t> & 37 - M 4 i? 5,0; BMtndra v. C.oontndrt, 32 
W> U20): afijsww V. S» « M - „ M M Ch , x .„ >nd in 

r4> 
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Vivtd Chint&m&ni. —“ 177. Katyayan thus explains the first three kinds (of 
Stndhan ). ‘What is gi\en to a woman at the time of their marriage, before the 
sacred fire, is denominated by sages their property bestowed before the nuptial fire, 
(odhayagni ) what is given means what is presented by any person.’” 

Her power over moveables being thus admitted, the question arises 
whether the texts control her power of disposal over immoveables. It has 
been held that her power in this respect is subject only to the general 
law that whatever is absolutely given to the wife by the husband, whether 
moveable or immoveable, is equally at her disposal by gift or devise at 
her discretion* 12 ) and that the same rule applies to property acquired by 
her by grants, gifts or devise from any other relation, such as her father,*' 3 ) 
mother,*'•») son,*'*) brother,*" 1 ) husband’s father’s sister’s son,*‘t> or a 
complete stranger*' 8 ) such as the Government.*' 9 ) 

11 191 Apaslamb thus speaks of the gifts of affectionate kindred: ‘Ornaments 
arc the exclusive property of a wife, and .so is wealth gnen to her hy kinsmen or 
friends, according to some lawghets ’ ” 

So where a widow at a partition by her husband’s undivided brothers 
was given a share which they agreed she should hold absolutely with a 
power of free alienation, it was held that the grant so made became her 
stridhanS 20 ' Jewels made out of family funds for the exclusive use of a 
female member become her stridhan * 2 ') 

3162. Property granted or gifted to a woman by her husband or his 
or her own relation is called Sonda\ik^ J -^ over which she possesses unfet¬ 
tered power of disposal by gifts or devise even during coverture as will 
be presently seen.* 23 ) 

3163. It has been seen, before, that any property acquired by deed 
or devise, that is to say otherwise than by inheritance or partition,* 2 ') may 


(12) Luchmun v. Knllhhurn, 19 \Y 
R. 292 P. C. followed in Venkata 
v. Venkata. 2 M. 333 (335) P (' 
affirming O. A. 1 M. 281; Thakoo \ 
(Sanya Prasad, 10 A 197 P. (. ; Ketter- 
bai v. Hunsraj, 30 11 431 P. C re\ers- 
ing O. A. Hunsraj v Kasserbai 6 Hum 
L. K 17; Jairain v Ketowiee, 4 Bom 

L. R 555; Kurdoram v. Himbhai, 
(1879) B. P. } 8; Avteioi v. Sana, t N. 
W. P. If. C. R. 66; Rad ha v Btthedtar, 
6 N. W P. H. C R 279; Bhujanga v. 
Ramayama, 7 M 387; Kashee Chinnier 
v. Gour Kishore, 10 \Y. K 139. 

(13) Muthappudayun v. Ammani, 21 

M. 58; Guru Prasad v. Ha far Pas, 11 
W. R. 497; Judoonath v Hut sunt, 19 W. 

R. 264; Pur a Sundara v Btraj No pant, 
37 C 362. Ameer Singh v. Kanh Singh 
(r«7o) P. R. 56. 

(14) Churamon v Go pi, 37 C. 1; 
Janaki v. Mirk’ala, 32 M. 521 

(15) Dorga v. Tejoo, 5 W. R. (Mis.) 
S3- 

(16) Gosaien v. Kishanmunnee, 6 B. 

S. R. 90; Basanta v. Kanikshya, 33 C. 
23 P- C.; Munia v. Puran, 5 A. 310. 

(17) Hurry Mohun v. Shonaiun, j C. 
275- 


(18) Sul email v Linkman, 21 M 100 
(t9) S idem an v Lachman, 21 M. 100; 
Subharayi \. Mudolt 23 M 47; Gotaein 
v. Kushenmunce, 6 11. S R 90; Poorqa 
v 'letoo, 5 \Y, R. (M R.) 53 contra 
Narad, 1, 28; hayahhag IV-1-20; Yirmi- 
trodai, V-1-4 (Sctlur) 442; Sm Hi, 
Ramdulal v. Joymoncy, 2 Mor 
which declare the wife’s imniovc- 
aide property as subject to the control 
of the husband as no longer tenable. 

(20) Subbayya v. Chirumamella, 
(1914). M W. N. 875, 25 I. C. 412; 
Amibai v. Musso, 4 S. L. R. 271, 10 I. 
C. 982. 


(21) Alameki v. Numbcrumal, 15 
M. L. J. 352, 23 I. C. R24. 

(22) Lit Sau Love day given Love- 
offering offering through love. 

(23) Illtan v. Raghunatk, 30 II. 229 
(240), Muthukaruppa v. Selathammal, 39 


(24) Thakoor Deyhee v. Baluk Ram, 
ir M I. A. 182; Bhagivandcen v Myna 
^ at > lb- 487 J Chotay Lall v. Chunoo Lall, 
4 C. 544 P. C.; Sheo Sankar v. Debt 
Sahat, 25 A. 468 P, C.; Sal Sheo Pertab 
v. Bahadur, ib. 476 P. C.; Debi v. 
Mahadeo, 34 A. 234 P. C. 
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be stridhan i£ it is taken absolutely/-' 1 '' .‘-:ich was held to be the case 
of an Oudh Taluqdar whose estate had been confiscated in 1838 by the 
British Government by virtue of Lord Canning’s proclamation. The estate 
belonged to one Rai Charan Singh, and .it the time of its confiscation 
it was in the possession of his junior widow Kublas Kuar, upon whom 
the Government finally conferred it by a Sanad, which declared that in the 
event of her dying intestate, the estate should descend to the nearest male 
heir, according to the rule of primogeniture and tlr . all her successors 
should have full power, to alunate the estate. On the question arising 
whether the estate became KuLila’s stridhan descendible to her own heirs, 
the Privy Council held that the Sa.nd was a iresh grant amt had made 
Kublas an absolute owner ol the estate. They added: “It the interest 
which Kublas, as the widow of her deceased husband originally took in 
the property had remained unaltered, she would have had no power of 
alienation either in her lifetime or by will. The estate would have des¬ 
cended to the heirs of her husband, and not to her heirs; but her interest 
as widow and that of the reversionary heirs were absolutely destroyed 
and put an end to by the confiscation under Lord Canning’s proclamation, 
by which it was declared that ‘ the whole proprietary right in the sod is 
confiscated to the British Government, which will dispose of that right 
in such manner as to it may seem fitting.’ In disposing of that right 
by the Sanad, the Government granted to Kublas and her heirs male, 
according to the law of primogeniture the full proprietary right and title 
to the estate.” It was contended that upon acquisition Kublas became 
a trustee for those who would have been entitled to it. if it had not been 
confiscated, to which their Lordships replied: “ To hold that such a irust 
arose would reduce to a nullity the confiscation, and disposal by the Gov¬ 
ernment of the property confiscated. The power of alienation by sale 
mortgage or gift, or bequest was wholly inconsistent with an intention on 
the p*art of Government to create a trust for the benefit of the reveiJ 
heirs of her husband.”* In another case, the land in dispute formed 

a woman in whose favour a service grant was enfranchised. 

3lM . Bn. 'SET'S 

2 ? f'aTlhaf property Merited as sM.n doesjmt 


(20 Kunj Behari v. Premchand, 5 £. 
684 ; 5 /eam Norain v. Peary 9 C. 

830 ; Bhoboiorim x. Peary Lai, 34 C. 
Annaii v. Chandrabat 17 B- 5<>3. Mon 
Lai v. Ran Lai, 21 B. *?? T r t r 
(1) Brij-lndar v. Jonah, 1 C. L. K. 
318 (322) p - c - 


(3) Saiemma v. Latchmana, 21 M. 100 

(1 ?5V Venkataramadas v. PachigoUa , 
43 ( tf.L J. following Venkata v. P«ra- 
bhadroppo, 44 M. 643 p - <-■ 


H. C.-9S 
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make it stridhan of the heir^> results in the consequence that upon the 
latter’s death succession must be traced from the last owner and not from 
the last holder.TWit this is the general rule which admits of many excep¬ 
tions, one of which is the case of a daughter, sister or niece in Bombay who 
inherits an absolute estate, and which is treated as her stridhan for the 
purpose of further devolution. 

3165. Where the husband during his lifetime always represented that 
certain immoveable properly belonged to his wife, it was held that pur¬ 
chasers from her could not be equitably turned out of the property in 
favour of his heirs, since his heirs would be as much bound by the repre¬ 
sentations of the owner as the owner himself. w 

3166 . Gains of Prostitution. —The question whether the gains of 
prostitution hv a woman married or unmarried constitute her stridhan has 
been on a review of authorities answered in the affirmative by a Full Bench 
of the Calcutta High Court. (q) a view also taken in other cases, (,o) though 
the contrary has also been held elsewhere. 

3167. Property Given for Maintenance. —Property given for the 

Claus f 4 ' purpose oi in lieu of maintenance* 1 -> not being pro- 

au * e ' pert> allotted on partition to a wife or widowed 

is stridhan. So Dcvala cited in the Dayabhag says: “ Tier sustenance, her 
ornaments, her perquisite, and her gains, are the separate property of 
a woman. ,,(, 4) In this view arrears of maintenance due to a widow at 
her death do not revert to the estate fiom which they were to be derived, 
on the ground that they were not separated from the corpus of that estate 
during her life. (,5) So property purchased by a widow out of her mainte¬ 
nance is her absolute property. * ,0 > 

So where a sum of money was. given to a widow without restriction 
in lieu of maintenance by her deceased husband’s family it was held that 
it became her stridhan which she was competent to dispose of inter vivo f 
or by will.P?) Maintenance is a personal right and all arrears due to a 
woman on account of maintenance constitute her stridhanS l8) 

Property which comes from a father to a daughter before her marriage 
under a testamentary devise is her stridhan according to the text of 


(5) Shco Shankar v. Debt Sahai, 25 
A. 468 P C Prankissen v. Soyanmoney, 
5 C 222; Hurt Doyal v. Grish Chundcr, 
17 C. 911; Jogendra v. Phani Bhushan, 
43 C. 61 

(6) Madhumala v. Lax man, 20 C. \V. 

N. 627; 22 I. C 518 

(7) Gttlappa v Tayaiea, 31 13 . 453; 
Kasear Bat v thins raj, 30 B 431 P. C. 

(8) Luctwmn v Kali chum, 19 W. K. 
292 (296) P. C. 

(9) Hiralal v. Tripura, 40 C. 650 (661. 
662) F. B. 

( 10) Mandaram v. Mandaram, 24 M. 
L J. 223; 18 I. C 601; Jagannath v. 
Narayan, 34 B. 553 (559). 

(ti) Maharana v 7 hakur Per shad, 14 

O. C 234; i2 1 C. 778: Rantprasad v. 
Subu, 4 N. L. R. 3f (33). In Chandro 
bhaga v. Vwhwanath, 9 L. R, 102 ( 107 , 


109) the real question appears to have 
been misunderstood 

(12) Doorga v. Taoo, 5 VV R. (M. 
A.) 53; Nallaikumaru v. Markathammal, 
1 M. 166 Subramaniam v. Arunachelatn, 
28 M. 1. 

(13) Court of Wards v. Mohessur, 16 
W. R. 76; Debt v. Maliadeo, 34 A. 234 
P. C. 

(14) Dayabhag IV-1-15. 

(15) Court of Wards v. Mohessur, 16 
W. R. 76. 

(16) Pellisari v. Sendamarai, 8 M. L. 
T. 284; 8 I. C. 385: Girja Bat v. Babu 
Lai 93 I. C. 624; (1926) N. 342. 

(17) Chandranath v. Ramjai, 6 B. L. 
R. 303; Doorga v. Tejoo, 5 VV. R. 53; 
Neelai Kurnaru v. Marahothammal, 1 M. 
166. 

(18) Court of Wards v. Mohessur, 16 
W. R. 76 . 



5. 339.] 


STRIDHAN 


1555 


Katyayan. “ That which has been given to her by her kindred goes on 
failure of kindred to her husband.”* 1 **) 

3168. Accretions made to Stridhan themselves become Stridhan.* 20 ) 

r Out Autar Singh had purchased a Darpatni mahal 

.„ap , Accret!on * in the name of iii^, wife, whom he declared to be 
its owner In sevem' suits relating to the estate, 
he made similar averments. The wife sold the es'an- to another whom 
Autar’s adopted son sued to » j< n. Autui's widow pleaded a gift of the 
estate to her by her hushnn 1 uliiili was not proved n was falsely recited 
in her sale-deed that the «onsrdeiafioti A Us. 3 . 2 lX'> was her stridhan, but 
it was found that sin w.> poor ..nd -.'id no moi ov of her < nil The pur¬ 
chaser had no notice of it, whereupon tin f’rivj Council held (he plaintiff 
bound by his lather's disclaimer and nusrepiescntation. They said: “It 
appears to their Lordships that there was a misrepresentation on the part 
ot the tather in allowing the properly to be taken by the wife under a 
deed of sale lep.esentiiig that the purchase monev was her stridhan and 
in all his aits both public and puvate during his lifetime representing that 
the propeity was his wife’s. After me representation on the part of 
the father his heirs were no more entitled to recover than the father who 
had been in his lifetime. And it appears 1o their Lordships that the minor 
claiming b\ descent from the tather is equally hound by those represen¬ 
tations and that lie cannot, is heir to his father, set up {hat that property 
belonged to the father when the father could not in his own lifetime under 
similar circumstances have set up lhal the property belonged to him.’ 

In another case the wife had received monev presents from her husband 
from time to lone and on his death partly out of such property and partly 
from other funds raised l>\ the pledge of jewels admitted to he her stridhan, 
the wife purchased an estate which she devised to the defendants whom 
her reversioner sued to eject. The defence was that the defendant's 
alienor had acquired Ihe estate by her own exertions and was therelore 
her stridhan. All the Courts upheld the defence and the contrary con¬ 
tended for was disposed ot hv the Privy Council in the following words 
“ It is suggested that where the funds are shown to have come wholly or 
in part from the husband and to have lieen afterwards invested in land 
by his widow, the same law which governs the devolution of immoveable 
estate derived from the husband is to govern that acquisition, but their 
Lordships cannot find any trace of authority to support such a distinction. 
It is clearly the law that from the time the funds were given to the widow 
by the husband they became her stridhan and that she had full power of 
disposition over them. Years after the death of the husband she chooses 
to invest them in land. Can it be contended with any plausibility that that 
was land which was derived from the husband. Their Lordships can see 
no ground for establishing this subtle distinction, or for thus arbitrarily 
interfering with the power of investment and application and disposition 
which the general law gives to a Hindu female over her stridhan.”** 2 ) 
These last words are significant. Thc> were used with reference to the 

(io) Judoo Nath v Bussunt, 19 W. R (21) Luchmun v. Kalichurn, 19 \V. R. 


(19) Judoo Nath v Bussunt, 19 W. R (21) Luchmun 
264 (265); Muthu v. Scllathammal, 16 29 2 (297) P. C. 
M. L. T. 587; 26 I. C. 785; Janakisetty (22) Venkata 
v. Mirixala, 32 M. 521. CHS) P. C. affi 

(30) Luchmun v. Kalichurn, 19 W. R. following Luchin 

2tp. R. 292 P- C. 


(22) Venkata v. Venkata, 2 M. 333 
(335) P- C. affirming O. A. 1 M. 285; 
following Luchmun v. Kalichurn, 19 W. 
R. 292 P. C. 
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plea of perpetual dependance of women, and the restraint upon her power 
of alienation, analogous to that imposed upon a Hindu father by his 
sons/-'*) for which in the opinion of tlicir Lordships there was no justi- 
fication as a Hindu woman was as regards her own property, subject only 
to the,general law. 

The subject has already been examined in the preceding discussion. 

3169. Adverse Possession.—The acquisition of title by adverse 
possession is the creature of law which is inde- 
CLuse (6). pendent of Hindu Law. The title so acquired is 

absolute without reference to the sex of the 
acquirer/ 24 ) A female may acquire a complete title against all comers 
including her own reversioners. But in such case, the question depends upon 
whether she took such possession as representing her hus¬ 
band’s estate, or in her own right, and the ordinary presump¬ 
tion would be against her. though it is open to her legal representatives to 
show that her animus possidendi was adverse/ 2 *) The fact that she 
obtains possession to the exclusion of the rightful heirs would make her 
possession prima facie adverse unless it is otherwise explained away or 
accounted for/') So the possession by the widow of a portion of the 
joint family estate in lieu of her maintenance is not adverse to the other 
members of the family/ 2 ) though she may render it adverse by an asser¬ 
tion of her unqualified title thereto/*) The fact that the widow claimed 
the estate as the heir of her husband would not qualify her title/ 4 ) and 
since a widow ordinarily lakes only a limited estate, her acquisition of 
property by adverse possession against strangers would ordinarily be 
deemed to be an accretion to her estate. In other words, it does not 
ipso facto become her stridhan descendible to her special heirs/*) But 
this is only a presumption limited to the widow and cannot be extended 
to all females, and even in the case of a widow it is subject to rebuttal, 
since she is not debarred from acquiring an absolute estate if she had 
asserted such title to the estate and intended to hold it otherwise than an 
accretion to it. In short, while her adverse possession against the rever¬ 
sioner clothes her with an indefeasible title/ 6 ) her adverse possession 
against a stranger may or may not be an accretion to her limited estate 
according to her intention. But where of two joint brothers A and B, 
A died leaving a widow C and a fortnight later B died leaving his mother 


(23) Venkata v. Venkata, 1 M. 285 
(286). 

(24) S. 28 and Art. 144 Limitation Act. 
Brij Indar Bahadur v. Kant Janki Koer 
1 C. L. R. 318 P. C. Mohin Chander v. 
Kashi Kant, 2 C. W. N. 161; Kashi 
Ram v. Amri, 32 A. 189. 

(25) Suraj Balli v. Tilakdhari, 7 Pat 
163; Prattipati (In re) 11 M. L. T. 
261; 15 I. C. 403. 

(r) Jowala Buksh v. Dharune Singh, 10 
M. I. A. 511, (535) ; Lachhan Kunwar v. 
Manorath Ram 22 C. 445 P. C.; Sham 
Koer v. Dah Koer 29 C. 664 P. C.; 
Satgur v. Raj Kiskore 42 A. 152 (157) 
P. C. and cases cited in § 1406. 

( 2 ) Shag warn Kuar v. Mohan Singh, 


23 A. L. J. 589, 88 I. C. 385; (1925) P- 
C. 132. 

(3) Bhogwan Din v. Ajudhia, 87 I. C. 
1021, (1925) O. 729. 

(4) Sotgur v. Raj Kishore, 42 A. 152 
(iS7) P. C.; explained in Umau Shan¬ 
kar v. Aisha 45 A. 729 (735) ; Lachhan 
Kunwar v. Manorath, 22 C. 445 (449) 
P. C. 

(5) Lajwanti v. Safachand, 5 L. 192 
P. C.; followed in Chakradhar v. Shah 
Kant, 88 I. C. 767, (1925) P. 460; Jag 
Mohan v. Prayag, 87 I. C. 473, (1925) 

P. 523. 

(6) Lachhan Kunwar v. Manorath, 22 
C. 445 (449) P. C.; Sekkara v. K. Ramo- 
raju, 86 I. C. 296, (1925) M. 1066. 
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D as his sole heir, C however, took possession of the estate as against the 
mother and continued in possession for 12 years, it was held that C’s 
possession was adverse to L) and that on the ■ \piry of the statutory period, 
the estate became her stridhan descendible t<> her own heirs/*) So where 
Oil the death of the father-in-law his dauglilei-in-law being the wife of 
predeceased son assumed possession to th. .occlusion of his grandson and 
his wife, her possession was held to be adverse io reversioners who, on 
her death, could not la> claim to her estate/*) 

3170. It was contended in this case that piojr>ty acquired by a 
female by adverse possession is not her stridhan, but the Court had no 
difficulty in overruling this contention L>\ reference to precedents, apart 
from which reference to S. 28 combined with Art. 144 of the Limitation 
Act is a sufficient answer. 

3171. Acquisition by Self-exertion.—The prototype of this clause 

Claus* (7). is Katyayan’s text cited tn the Dayabhag/'') 

Katyayan.—“ The wealth which is earned by the mechanical arts or which is 
itemed through affection from any other l but the kindred] is always subject to 
her husband's dominion. The lest is pronounced to be the woman’s property.” 

Devala—“Her subsistence, her ornaments, ber pciquisitcs and her gains are 
the separate property of a woman.”U°) 

Dayabhag explains the mechanical arts to mean “ spinning and 
weaving” which was the only occupation of women when the texts were 
composed. The woman being regarded as the chattel of her lord all 
her exertions went to his benefit. But the text does not say so. Jt merely 
exempts from stridhan the product of mechanical labour pronouncing the 
“ rest to be the women’s property.” All products of her individual skill 
and industry will, therefore, constitute her stridhan/ 1 ') Such was the case 
of the woman who purchased certain immoveable properly and ro-mortgaged 
it as security for the price which she afterwards paid presumably out of its 
income/ 1 *) So where the wife had acquired her husband’s office and its 
emoluments since enfranchised, it was held that the land became her stridhan 
which she may dispose of at her discretion, and which on her death devolves 
on her heirs/ 1J ) So where a widow in possession of her husband's estate 
exercised in the virtue of such possession her right to pre-empt another 
property, the price of which she paid by mortgaging a part of the pre¬ 
empted property, her acquisition was held to be her separate property 
in the absence of any intention to shew that she intended to treat it as a 
part of her husband’s estate/ 1 *) So whatever is acquired with profits 
earned by both husband and wife in a joint trade is their joint property, 
and on the death of the wife, her heirs are entitled to inherit her share/ 1 *) 


Ladli, 


C. (A) 


(7) Maghli 
644. 

(8) Kanhi Ram v. Amri, 32 A. 189 
(103) following Brij Indar v. Janki, l. 
C. 318 P. C. Mohini v. Kashi, 2 C. W. 
N. 161. 

(g) Dayabhag IV-I-19. 

(10) Cited in Dayabhag Ch. IV-Sech. 
I-§ IS; Virmitroday Ch. V Pt-I-§ 7 \ 
Madaviya (Burnell’s Tr.) P. 46; Sara- 
swati Vilas | 276. 


(u) Subramaniam v. Arunachalam, 28 
M. 1 F. B.; Tadiboyina v. Debha Kutti, 
28 M. L J. 495; .'-9 1. C. 1P4. 

(12) Tadiboyina v. DcbltakuUi, 28 M. 
L. J. 495; 29 I. C. 184. 

(13) Salemma v. Lulchmana, 21 M. 100 
(102). 

(14) Sri Ram v. Jagadamba, 43 A. 374 
F. B. 


(15) Ramakrishna v. Goundan 38 M. 
1036. 
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Property acquired by prostitution does not become the acquirer’s 
stridhan,* 16 ) though it follows a special line of succession. 

3172. Wedding Gifts. —Wedding presents given to a woman in the 
shape of jewels, cloths and the like at the time of her marriage are her 
separate property intended to be enjoyed by herself, and there is no pre¬ 
sumption that they iorm pari of the family property.* 1 ?) 

3173. Yautak. —Clauses (6) to (8) deal with stridhan specially 

mentioned in the old texts and which is, therefore, 

* u * e ( ) (*)• sometimes called technical or proper stridhan all 

else being noil-technical or improper stridhan This stridhan is, generally, 
speaking: wedding gifts, though the classical writers discriminate and 
describe it with particular minuteness. Of these Yautak ^ 16 ) and its analo¬ 
gous si yautak are thus described. 

Ma.nu.—“Property given to the mother on marriage ( Yautak ) is the share of 
her unmarried daughter."Os) 

Dayabhag (Citing the last)—“ Here Yautak signified properly gnen at a 
marriage, the word Yut derived from the verb Yu to ‘mingle’ imports ‘mingling’ 
and ‘ mingling ’ is the union of men and women as one person and that is accom¬ 
plished hy marriage For a passage of the scripture expresses • ‘ She becomes 
identified with his hones, llcsh with flesh, skin with skin ’(■“'! Therefore, what has 
been received at the time of the marriage is denominated Yautak '"(*0 

Smriti Chandrika. —•“ Yautak is wealth given by any one to the bride and bride¬ 
groom while seated together at a marriage or the like. It is said in the Nighantu 
jdictiomuyl that the word Yautak is derived from being then joined together 
( Yut ]. The meaning is, that wealth given to the bride and bridegroom is denomi- 
nalcd Yautak, the term Yautak deriving its origin from Yut (mingling).”(-’*■) 

Dayakram Sang rah. —“The order of succession requisite to he observed 
in regard to women’s peculiar property generally, whether Yautak or ‘Ayautak’ on 
a failure of heirs, including all yet enumerated, will be hereafter declared. But at 
fi-st we treat of the order of succession in regard to wealth not received by women 
at the time of nuptial termed Ayautak."t-i ) 

3174. Ayautak. —The gift is Ayautak if made before or after the 
marriage, though in fulfilment of promise made at the marriage, since 
Ayuautak refers to the time when the gift is made, and not to the time when 
it is promised.* 24 ) So where at the time of the marriage of a woman 
subject to the Dayabhag law, her brother promised to give her some land 
as dowry which he gave seven years later, the Court held it to be her 
slyautak Stridhan which on her death devolved on her brother in preference 
to her husband.*-' 5 ) The burden of proving that property purchased by 
a woman long after her marriage was slyautak property, because the pur¬ 
chase was made from a special fund obtained during her nuptial ceremony 
is on the person who asserts it.**) 

317b. Adhyagnik: Adhyavahnik. —Gifts are further subdivided into 
(a) Adhyagnik or gifts made before the nuptial fire, i.e., at the actual 


(ifi) Maharana v Thakur Pershad, 
14 O C. 234; 12 I. C. 778; Chandra- 
blutya v Vtshwamith 9 N. I.. R 102; 
20 I C. 557- 

(17) Thayalambat v. Krishna, 32 I C. 
(M ) 955- 

(18) Lit. “Conjugal”—from Yut (Lat. 
Jui/am) a yoke. 

(19) Manu, IX-131 

(20) Veda. 

(21) Written both as “Yautak*’ and 
" Yautuk.” 


(22) Sm. Charnl., IX-III-13; (Sctlur) 
266. 

(23) Dayakram Sangrah, II-IV-i (Set- 
Iur) 129 

(24) Mahendra v Girts Chandra, 19 C. 
W. N. 1287; 31 1. C. 561; Muthukaruppa 
v. Scllathamwal, 39 M 298. 

(25) Mahendra v. Girts Chandra, 19 
C. W. N 1287; 31 I. C. 561. 

(1) Deldluney v. Pranbati, 22 C. W. 

N. 990; 45 I- C. 879. 
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marriage ceremony,< 2 3 4 5 > and ( b ) into Adhyavahnik or gifts at the time of 
the marriage procession, or at a time during the continuance of the 
marriage rites before or after the crucial ceremony of marriage. “ (liven 
before the nuptial fire” is. however, onh v term to signify all gifts made 
during the continuance of the marriage ccremom .<->> So the Pandits 
opined in a case.t i) " A gift of orn mwils or other effects to a woman of 
any one of the four classes at the time of her nvunago by a member 01 the 
family, eithei of a husband or her pa nuts or by a stranger is bv law 
termed Adhayagni stridhan, or in other words, the woman’s peculiar pro¬ 
perty bestowed before the nuptial fire. It be-'orn- s her exclusive property 
and the husband’s mother or other persons have nw right to share it with 
her.( s ) 

3176. Sulk (Gratuity)—Th 1 term “ Sulk" is explained in the 

Clause ( 8 ) (») Mitakshara as gi.ituitv for the receipt of which a 

girl is given in marriage.. Sulk was originally the 
bride-price received bv tlu father on the marriage of his daughter, 
but as the properly ovx.i children ceased, Kanyadan or the gift 
of a dauglitei was exalted to a virtue. The price was still received but 
treated as the wife’s dowry. Virnmrodai cites Yvas who descubes it 
as “ what is given to bring to her husband’s house is called the fee or 
Sulk."b) Evidently the Sulk differed according to the needs of the wife 
and the means of the husband. So we have the following description of it 
by Katyayan: “ Whatever has been received as a price of work on houses, 
furniture and carriages, milking vessels and ornaments is denominated 
Sulk or a fee .”* 81 C’ting this, the Dayabbag explains it as “ the price of 
labour, since its purpose is to engage a labourer or “ what is given 
by way of bribe or the like to induce h r to go tr the house of her hus¬ 
band,’’ (l0 > or rather to induce the father to part with her to go to her 
husband. Vumitrodai, speaking of the Sulk, says: “Hoth these descriptions 
of property belonged to the woman, for to her alone they are given.”*") 

3177. Adhyavednik.—Solatium on re-marriage or / idhyavednik 

is another species ol slridh.in, being compensation 
Clause (“)• given by the husband on his marning another wife. 

The Mitaksliaia explains it as a “gratuity on account of superccssion ” (,2> 
paid, as provided by Yadnavalkya:— 

Yadnavalkya.—“ To a woman whose husband marries a second wife, let him 
give an equal sum las compensation! for the supcrcession, piovidcd no separate 
properly has been lie-slowed on her, but if any had been assigned, let him allot half.”C* 3 > 

Mitakshara (citing the last).—“She is said to he superseded over whom a 
marriage is contracted. To a wife so superseded as much should be given on account 


(2) Manti, IX-194; Mit, 1I-XI-2; 
Churamun v. Gopi, 37 C. 1. 

(3) Bistoo v. Radha, 16 W. R. 115. 

(4) Case 2 in Macn. H. L. 108, 109; 
3 I>iK- 5 S 9 > 560. 

(5) See this term explained in Vira- 
nutroday, Ch. V-1-3, (Setlur) 440 So 
in Dajakram Sangrah, II- 11-3 (Setlur) 
121. Gifts “at the time of the marriage” 
fYautak) arc explained as made between 
“the time occupied by the ceremony com¬ 
mencing with the performance of funeral 


ohbcquics for the departed ancestors, and 
concluding with the prostration of the 
husband at the feet of his wife.” 

(6) Mit. 1 I- 1 X -6 

(7) Vlrnntroday, V-I-3 (Setlur) 441. 

(8) kited in Dayabhag, IV-III-19. 

(9) lb p. 20. 

(10) lb p. 21. 

(11) V-1-3 (Setlur) 441. 

(12) Mil. 1I-X1-3. 

(13) Yad, 11-143; cited in Mit, ll-XI- 

34. 
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of the supercession as is expended [ in jewels and ornaments, or the like 1 for the 
second marriage provided separate property had not been previously given to her 
husband or by her father-in-law. But if such property had been already bestowed 
on her, half the sum expended on the second marriage should be given. So much 
theiefore should be paid as will make the wealth already conferred on her equal to 
the prescribed amount of compensation. Such is the meaning.^*) 

3178. That Adyavednik gifts by the husband to the wife on the occa¬ 
sion of his remarriage are not unusual was admitted by the Privy Council 
who said: “ It is not unusual for a husband upon his being about to marry 
a second wife to make a present to his first wife and if he does so, the pro¬ 
perty so presented becomes her stridhan according to the doctrine above 
laid down.”*'*) In that case the question arose with reference to a village 
measuring 679 bujhas 2 biszvas which the wife in her evidence stated, had 
been gifted to her in 1847, by her husband on the eve of his second 
marriage. There was no actual proof of that fact, but the Privy Council 
thought it not improbable “ that the husband when about to marry a second 
wife, should have stated to his first wife that he would appropriate that 
part of the property which he had purchased in his own name as a present 
to her in consideration of his being about to marry the second wife.”*' 6 ) 

The latter had gifted the share to her own daughters in 1878 from 
which the plaintiff, the son, sued to eject them alleging that the defendant’s 
mother was permitted to hold the share benami for her husband. The 
Privy Council threw out the suit holding the wife’s version more probable 
and that it constituted the share her stridhan over which she had full dis¬ 
posing power. 

3179. Anvadheyak. —Anvadheyak is a post-marital gift made by 

Clause fiO) her husband*'*) or the husband's relations or by her 

* u,e ' '* own and is comprised in the six-fold Stridhan spe^ 

cified in the text,* 1 ®) and is described as follows:— 

Dayabhag. —" Katyayan defines a gift subsequent. What has been received by 
a woman trom the family of husband at a time posterior to that of marriage is called 
a gift subsequent, and so is that which is similarly received from the family of her 
kindred. Whatever is received by a woman after her nuptial either from her 
husband or from her parents through the affection of her giver, Bhrigu pronounces 
to be a gift subsequent."Os) 

Anvadheyak stridhan may then include property received from the 
parents* 20 ) nr from a brother.* 2 ') It includes all jewels presented to her 
for ordinary use but not family jewels lent to her for occasional use 
only.* 22 ) 


(1 4 ) Mit., Il-Xl-35; Virmitrodai, V- 
1-43 (Setlur) 441 

(15) Thakro v. Ganga Prasad, 10 A. 
179 (203) P. C. 

(iG) 'lhakro v. Ganga Prasad, 10 A. 
1 97 (203, 204). 

(17) Jagannath v. Narayan, 34 B. 553. 

(18) Manu, IX-194; Mit, II-X-5-7. 

(19) Dayabhag, IV-1-2; Cited in 
Virmitrodai, V-1-3 (Setlur) 441. 


(20) Sitabai v. I Vasontrao, 3 Bom. L. 
R. aoi dissenting from Harry Shankar 
v. Krishnarao, Bombay unreported S. N. 
84 of 1876. 

(21) Basanta v. Kamikshya, 33 C. 23 
(27) P. C.; Mahendra v. Girishchandra, 
19 C. W. N. 1287; 31 I. C. 561. 

(22) Devala cited in Dayabhag. IV-l- 
15; May., IV-X- 6 ; Sm. Ch„ IX-i-li; 
Rukman v. Gungoram, (1883) P. R. 81. 
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340 . (i) Notwithstanding: anything hereinbefore con- 

Stridhan in Bombay, ta i ne< l» Stridhan in the provinces subject 
to the Mayukh means and includes property 
acquired by a woman in partition or by inheritance otherwise 
than from her husband. 

( 2 ) For the purpose of sue'ession, the Mayukh sub 
Tachnical and non- divides Stridhan into ( a ) technical, or 

tac meal Sindhan. proper and (/>) non technical, or improper. 

( 3 ) Technical or proper Stridhan means and includes— 

(a) a woman’s mairiage presents, and 

( b ) gifts and bequests made to her by the blood rela¬ 

tions. 

( 4 ) Non-technical or improper Stridhan means and 
includes— 

(a) property inherited by her from a male; 

(&) or received from a stranger; 

(c) her own earnings, and 

(d) her maintenance grant. 

( 5 ) Succession to Stridhan, technical and non-technical, 
follows the special rules laid down in the Mayukh, and here¬ 
after set out in Sections 345 and 355 (-’)• 


(1) Technical and Non-technical (2) Stridhan in Bombay (3183). 

Stridhan (3181-3182). 

3180. Analogous Law. —The Bombay view of stridhan is the sub¬ 
ject of a long disquisition in the Mayukh from which the following passage 
is abstracted:— 

Mayukh 3) (Abstracted)*.—“ Stridhan is of two kinds: (*) technical and (it) 
non-technical. Technical stridhan is the property expressly recognized as stridhan 
ty the oider sages such as Katyayan, Manu and Yadnavalkya, that is (o) gifts from 
strangers at marriage called Yautak(* 4 >, and (b) gifts from relations made at any 
time called Ayoutuk.”t*s) 

3181. Non-technical stridhan comprises every other kind of property 
belonging to a woman and more particularly that mentioned in clause 4. 


(23) Contains an extended disquisition 
citing all texts; Mandlik, pp. 91 - 99 - 

(24) From Yuta —joined together; 
Yugum —a yoke. Dayabhag, 1-II-13, 14 - 


Mayukh IV-X-17; Smriti Chandrika IX- 
III-I 3 . 

(25) That not "Yautak.’ 
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3182. Stridhan in Bombay.—Women subject to the Mayukh are 
allowed larger rights over property inherited by them 
Clause (I). from any relation other than the husband/') Such 

property is their stridhan . iJ ) The Mayukh sub¬ 
divides stridhan property into paribhashik, or technical, and apanbhashik or 
non-technical, also called stridhan proper and stridhan improper, the course 
of devolution being dependent upon whether it is stridhan of the one kind 
or of the other.(J) The paribhashik, technical, or proper Stridhan comprises 
that expressly mentioned in the sacred texts, while the a paribhashik, non 
technical or improper Stridhan is that otherwise recognized Generally 
speaking, the one devolves on the female heirs in preference to the males, 
while in the other the preferable heirs are in the first instance, the son, the 
grandson and the great-grandson and failing them the daughter. The sub¬ 
ject will have to be further discussed in the sequel, (Section 347V 

341. A woman cannot alien or devise her Stridhan other 
. „ , than Saudayik during coverture without her 

Huiband s control. . . ,, 

husband s consent. 


Synopsis. 

(1) J fits band’s Control over Stri- (2) Husband’s Right to Seise 

dhan (3183-3185). Wife's Property (3186- 

3187). 

3183. Analogous Law.—The following texts define the term Sau- 
dayik :— 

Katyayan.—“ \\ hatever is obtained bv a married urnnan <>r d.ume' from the 
house of her husband » r her father or from her hiollu-r or parents is called Saud.ayik ” 

lb.— "Having obiamed 'iavdtyik wciltli, women ha\o independent power o\cr 
it, because it was given them fc r lnain'etirmee out <>l affection The independence 
of a woman in respect of V iitu/ayik is ever celebrated noth as regards sale and gift, 
even in respect of inuiiovablis "(O 

Vivad Chintamani (<1/1119 the last ).—“ The word ‘husband ’ is also connected vv ill 
house the word ‘Sardha’ is an incorrect reading ‘ llrothcr ’ is used illustra¬ 
tively rile ineainrg, therefore, is that what is obtained by a married or unmarried 
woman front her father or his family or from her husband oi his family is called 
her Saudayik The allotment for maintenance that follows is an extension of this. 
The same author thus states her power of disposal over it ”ts) 

Manu.— “A woman should never make (any) expenditure out of the family 
property belonging to scvctal or even (out of) her own wealth without the assent 
of her husband.”( ft ) 


(1) ltunsraj v. Keserbai, 6 Rom. I„ 
R. 17; the same rule obtains in Rcrar 
which is subject to ibe Mayukh; Krishna 
v. liayaii, 87 1. 0. 1010, (10.25) N. 342. 

(2) Rhaskar v. Mahadev, 0 R. If. (\ 
R. (() C.) I fart v. Damodar, 3 R. 17; 
Rabajt v Ralaji, 5 R. Wx); Gula[>t>a v. 
Tavatoa, 31 R. 453; contra Dal pat v. 
Bhaywan, tj R. 30 f (303). 


(3) Afanilal v Retea, 17 R. 75S 
Hunsraj v Monyhibai, 7 Rom I.. R. (122, 
Dayaldas v. Savitri Rat, 14 R. 3R5. 

(4) C ited in Mil., Ch. ll-l, § 2; Vir- 
mitroday T. 215 p. T.; Mayukh (Mand- 
lik’s Tr ) jip. u3, 94; Vivad Chintamani 
(Setlur) 255, 256. 

(5) lb. 

(b) IX-199. 
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Vi ram it rods y a<—" In the disposal of woman’s property, however, females have 
no independence without the permission of their husbands.”'?! 

3184. This section may he regarded as laying flown an exception to 
the general rule applicable to all Stridb.m due to the woman’s subjection 
to her husband during her covertur- Moreovei, die general spirit of 
Hindu Law is not to allow women independent r as regards disposition 
of property. In the case of females property or uvnership has reference 
to the right of possession ami the light of emojnent The third clement 
of ovvneislup, namely, tht p iwer of disposition, ,s not recognized by 
Hindu lawyeis The right of al 'lute disposal oid not enter into 
Vidyaneshwara’s conception t!‘ essentials of owners! 1 .p, and is a later 
development. 

3185. The one case in which this question \as decided arose on 
the following tacts. The parties hailed fioni Nasik where the right to a 
I'rilti or a religious ottice, m which were attached monetary emoluments, 
vested m one I i.'mg.ibai who had inhi riled it from her deceased husband. 
Sho ti.msf erred. her light by a gift w ter vivos to her daughter, and 
grand daughter Krishna Bai, who bcoucathed it. during the lifetime m 
her husband Bhau, to one Kaghwutli who obtained piobate of the Will, 
but was prevented by Bhau from olhciating and receiving the cmolumuits 

gs s zsr? a - 

f,v from lxtr ^ramlmolher constitulal her stn.U™. Irat >t held 

r rf 

married and had practically abandoned nr 

3186. Husband’s Right to Seize Wife’s Property.-- Hie lo 

cxlrc,,, “ nrassi,y as pr 




n assume the power o\ct 


the brothers 


II. !-*•> . v Q . yinorangam v. 

Sifiii c K <°« * 


(265, 2O6); Bhau v. Ratjhmalh, 30 IV 229 
(2 SV Bhau V. Kat/hn'ialh. 3 P B 220 (240) 

" West & liuh (jnlM.) 1-0- 
' (m) Mmjvanlal v IhvchV Bom. L. 
R £»« ; W I. C. 7SO; ( 1925 ) » «5- 
K '(ii) Cited in Sm. Ch., lX-11-13- 
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Mitakshara. —“ In a famine, for the preservation of the family or at a time when 
a religious duty must indispensably be performed, or in illness or “ during restraint ” 
or confinement in prison or under corporal penalties, the husband being destitute 
of other funds and, therefore, taking his wife’s property, is not liable to restore it. 
But if he seize it in any other manner or under other circumstances he must make 
it good.”( ,J ) 

3187. The texts on the subject of the husband’s right to seize his 
wife’s Stridhan are conflicting, and those that recognize the rights are, it 
is submitted, obsolete. Civil law cannot recognize what criminal law will 
punish as robbery, and the tendency of the Courts is to encourage no usurpa¬ 
tion of property by appeal to the Jus mariiii. At any rate, the husband’s 
control over his wife’s Saudayik is, as stated before, S. 27 (6), limited, 
and merely suspends her right which is set free on his death, irrespective 
of whether the stridhan had been acquired by her during her maiden-hood 
or coverture. (, 3> 


342. 


DUpocal by Will. 


Save as provided in the last section, the owner of 
Stridhan possesses the power to dispose of it 
by an act inter vivos or by will. 


3188. Analogous Law.—The following texts are held to support 
this section. 

Narad (cited in Smriti Chandrika).—" What has been given by an affectionate 
husband to his wife, she may continue as she pleases when he is dead, or may 
give it away excepting immoveable property.”(14) 

Vya«.—“What has been given to a woman by her husband she may consume 
as she pleases.”<»s) 

3189. The limitation on the wife’s power of disposal over her 
Stridhan is stated in the last section, but it appears to be one of question¬ 
able legality. The true rule appears to be that the woman owning Stridhan 
possesses the full and unfettered power of disposal by an act inter vivos 
ot' by Will. Consequently, the testamentary power of a Hindu female 
over her stridhan, being commensurate with her power of disposal over it 
in her lifetime, and both being absolute, no distinction can be taken as 
regards a widow’s power of disposal by Will over the immoveables which 
constitute her stridhan.< l6 > This is another right which the woman owes 
to the absence of any text limiting her testamentary power over her 
Stridhan property/ 17 * Of course, the text limits her power over inherited 
estate/ 18 * and it has been held that her testamentary power in respect of 


(12) Mit., II-XI-32; Dayabhag, IV-i- 
19-25; Mayukh, IV-X-7-10; (Mandlik’s 
Tr.) p. 94; Viv. Chint (Setlur) 225; 
contra Sm. Ch., IX-II-14 (Setlur) 261. 

(13) Brij Indar v. Janki Koer, 1 
C. L. R 318; Venkata v. Venkata, 1 M. 
281 (286). 

(14) IX-II-page 10. 

(15) Cited in ib. and in Venkata v. 
Venkata, 1 M. 281 affirmed O. A. 2 M. 

(16) Luchmun Chunder v. Kalli Chum 
Singh, 19 W. R. 292 P. C.; Venkata v. 


Venkata, 1 M. 281 affirmed O. A. 2 M. 
33.1 P- C- Mule hand v. Bai Mancha, 7 B. 
491 Motilal v. Ratilal, 21 B. 170 (173); 
Koonibehari v. Premchand, 5 C. 684. 

(17) Venkata v. Venkata, 1 M. 281 
(286) affirmed O. A. 2 M. 333 P. C.; 
Madavaroyya v. Tirthasami, t M. 307; 
NalUti Kumarle v. Marutha Kammal, 1 M. 
166. 

(18) Gadadhar v. Chondrdbhagabai, 17 
B. 6po F. B. Motilal v. Ratilal, 21 B. 170; 
Gurtvi v. Chinnamma, 7 M. 93. 
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Ss. 342 & 343. ] 

to moveablesO') 

appear to warrant this SaS. a'L'V* ' case ?, , aW * ^ does not 
leceived into land over which h*r ’ ^ ** '?■ P ossl ' 3 * e to invest money so 

And no prtmmy\ a „ StdSSI P ° W fT ? by WiB is admitted.09) 

incident, Namely, X Us ™ 

343. On the death of a maiden, her 
Mrulhan is inherited by ncr heirs in the 
following ordor:— 

(1) Uterine brothers. 

(2) Mother. 

(3) Father. 

(4) The father’s sapindas. (i,) 

(5) The mother’s sapindas. 

(6) Her own sapindas. (J2) 


Succession t< 
maiden’* Stridhan. 


Synopsis. 


(1) Texts on Succession to U) Maiden’s Heirs ( 3191). 
Malden’s Stridhan (3190). 

3130. Analogous Law.—The following texts support this section:— 

Baudhsyan. “ The wealth of a deceased damsel, let the uterine brethren them¬ 
selves taW.- On failure of them shall it belong to the mother, or if she be dead, 
to the fathcr,”( 3 3 ) 

Mitakshara (citing the last).—“ Should a damsel anyhow affianced, die before the 
’completion, of the marriage, what is to be done in that case. The author replies: 
“ If she die [after troth plighted]; let the bridegroom take back the gifts which he has 
presented; paying, however, the charges on both sides." 30. If a betrothed damsel 
die, the bridegroom shall take the rights and other presents, or the nuptial gratuity 
which had been previously given by him [to the bride] “ paying, however, the charges 
on both sides” that is, clearing or discharging the expense which has been incurred 
both by the person who gave the damsel and by himself, he may take the residue. 
But her uterine brothers shall have the ornaments for the head, and other gifts which 
may have been presented to the maiden by her maternal grandfather [or her paternal 
uncle], or the relations, as well as the property, which may have been u-gularly 


(18) Venkata v. Venkata, 2 M. 333 P. 
C. explained in Hoorbai v. Sooletnan, 3 
Bom. L. R. 790 ( 792). 

(19) Venkata v. Venkata, 2 M. 333 P. 


(20) Brij Indar Bahadur v. Janki Koer, 
1 C. L. R. 318 (325) PC.; Behary Lai 
v. Juggo, 4 C. 1 (6); Nellai Kumoru v. 
Marakathammal, 1 M. 166. 


(21) Only legitimate— See S. 299 (5). 
Subramania v. Rathnavelu, 41 M. 44 F. 
B.; Ayiswarya v. Sivaji, 49 M. 116 (136, 
T 37 . 154 . 155 )- 

(22) Janglubai v. Jetho, 32 B. 409 
(413); Narayan v. Lakshman, 51 B. 784. 

(23) Cited in Mit., II-XI-30. 
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inherited by her. For Baudhyayau c ays, “ The wealth of a deceased damsel, let 
the uterine brethren themselves take. On failure of them, it shall belong to the 
mother; or if she be dead, to the father.”< 2 3) 

The Vimiitrodai contains an elaborate discussion on the subject of 
succession to maiden’s Stridhan,but most of it is of little practical 
value. 

3191. Maiden’s Heirs.—The heirs of a maiden’s Stridhan are, 
as stated in the section, her uterine brothers, mother, and father and 
failing them the nearest relations. “It has been held that these relations 
must mean the father’s sapindas, since his sapindas are also the mother’s 
sapindas by virtue of her identity with her husband of half of his 
body. J But this identity is limited to his legitimate relations For even if 
the husband be a Shudra, the fact that his illegitimate son is his heir 
(S. 299), does not make him his married wife’s Sapinda, so 

as to entitle him to inherit her stridhanAfter the father’s 
sapindas the mother’s sapindas and after these her own sapin- 
das take in succession. Thus a father’s paternal uncle’s sou 
is entitled to succeed in preference to the father’s sister/-’) 
and a sister is preferred to the father’s brother’s son, a) the father’s sister 
to his gotraj sapindas five or six degrees removed 1 *) the father’s mother’s 
sister to a maternal grandmother^) and a stepmother to a mother’s 
sister ” (6) In the case of a prostitute, her sister is her heir in preference 
to the Crown/ 7 * 

344. (i ) Except as otherwise herein- 

SuceeMion to Stri- after provided, the Stridhan of a woman 

chiWren. w ° manW ' married in the Brahm form with children 

devolves on her following relations:— 

( i ) Unmarried daughters; 

(») Married daughter who is poor or childless; 

(in') Married daughter who is well-to-do whether she 
has children or not; 

(iv) Daughter’s daughter (8> ; 


(23) Mit, II-XI-29, 30. 

(24) Ch. V (Setlur) 438-456. 

(25) Dwarka Nath v. Sarat Chandra, 39 
C. 319 (323) ; Janglttbai v. Jetha, 32 H. 
409 (4H). 

(1) Subramania v. Rathnavelu, 41 M. 
44 (72) F. B.; Ayiswarya v. Sivaji 49 
M 116 O36, 137, 154 , 155). 

(2) Sundaram v. Ram Asamia, 43 M. 
32; Kamala v. Bhagirathi, 38 M. 45 ; 
Janglubai v. Jetha, 32 B. 409; Tukaram v. 
Narayan, 36 B. 339. 


( 3 ) Dwarka Nath v. Sarat Chandra, V) 
C. 319. 

(4) / ukaram v Narayan, 36 B. 339 
( 359 ) F. B. 

( 5 ) Janglubai v. Jetha, 32 B. 409; Gan¬ 
dhi v. Jadab, 24 B. 192 (212). 

(6) Kamala Bhaairathi, 38 M 45 

(7) Narayan v. Lakshman, 51 B. 784. 

(8) Preferred to Son’s Son; Ram 
Kali v. Gopal Dei, 48 A. 48 ; but no pre¬ 
ference of unmarried over married — ib. 
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(v) Daughter’s son; 

(vi) Son; 

( 7 ' 1 0 Son’s son; 

(znii) Husband; 

- (w) His nearest sapindas; 

(-r) Her own blood relations. 


(2) the heirs of a woman married in 
other unapproved form of marr’age are her- 
0) Mother. 

00 Father; 

(»0 bather’s Sapindas. 


Synopsis. 


( !) Analogous Law (3192). 

( 2 ) Unmarried Dauahter 

(3193). 

(3) Married Daughters (3194- 

3196). 

(4) Daughter's Daughter 


(3197) 

(5) Daughter's Son 63198). 
fo) Son (3199). 

(.7) Grandson (3200). 

(P) Husband’s Nearest Sapindas 
(3201). 


3192. Analogous Law.—This section is drawn from the Mitakshara 
in which this order of succession is set out and explained.<?> 


3193. Unmarried Daughter—The first heir to a mother’s Stridhan 
Clause (i). I s her unmarried daughter, and she is so declared 

in the Mitakshara/ 8 ) 


A question arises, and has been raised, whether a betrothed daughter 
is unmarried. The Mitakshara uses the expression Kumari to designate 
an unmairied daughter, and it has been held that reading contextually it 
means that the daughter must also be unbetrothed (<) ) But it is submitted 
that the term “ Kumari ” means really a virgin and would include a 
betrothed but unmarried daughter. 

3194. Married Daughter.—The succession of a married daughter 
Clause (2). is provided in the following text:— 

Mitakshara. —“ Hence it the mother be dead, daughters takr her property in 
the first instance, and here, in the case of competition helwcen married and maiden 
daughters, the unmarried take the succession but on failure of them the married 
daughter and here again in the case of competition between such as are provided 
and those who are endowed, the unendowed take the succession first, hut on failure 
of them those who are endowed. Thns Gautam says a woman's property goes to 


(7) Mit., II-XI-ij-25. (9) Sreenath v Surbo, 10 W R. 438 

(8) lb.; Ram Kali v. Gobal Dei, 48 A. (490); contra Bannerji’s Stridhan, (4th 

648 . Ed.), 367 . 
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her daughter unmarried or urjprovided< IO > or provided, as is implied by the con¬ 
junctive particle in the text. Unprovided are such as are destitute of wealth or 
without issuc/'f* 1 ) 

3195. Referring to this text Sir Gurudas Banerjee writes: “I 
think Vidyaneshwar’s meaning is. that the rich daughters, whether they 
have children or not, should all be excluded by the indigent daughters, 
whether they are childless or have children. And I presume that the 
childless daughters would be preferred to those having issue, only when 
the competitors are poor, and their means and circumstances are equal. 
In the case of daughters who are poor in different degrees, no hard and 
fast rule can be laid down, but a Court of Justice should take into account 
the circumstances of each case, and order distribution accordingly. <I3 > It 
will be noted that no preference is ordered by the Mitakshara as it is by 
the Dayabhag, to a daughter who has or is likely to have male issue over 
a daughter who is barren or a childless widow/ 13 ) while in Mithila the 
distinction between the rich and poor is immaterial. The difference in 
the three schools is due to the interpretation of the word " Apratishthit ” 
in Gautam’s text which has been translated “ unprovided for,” “ with 
wealth ” by some, and “ with children ” by other comm “*tators. It is now 
settled that the former is the Mitakshara and the'*’ t ’ter the Dayabhag 
v >ew. In the first view, however, a minute enquiry into the question of 
comparative poverty is not called for. When the difference in wealth is 
marked, the whole property passes to the poorest daughter/ 1 ** Since the 
distinction is based on a special text which is limited only to the succession 
amongst daughters inter se, it cannot be extended to other female relar 
tions, e. g., sisters by analogy/ 13 * Where several daughters inherit jointly 
‘.hey take as tenants-in-common without any right of survivorship/ l6 * 

3196. As stated m the sequel, unchastity and illegitimacy are no bars 
to succession to Stridhan, though being a prostitute tbe daughter is regarded 
as neither married nor unmarried and therefore takes only in default of 
them/ ,3 > But the contrary has been laid down in Allahabad, where it is 
pointed out that consanguinity and not any theoretical spiritual benefit is 
the sole rule of succession to Stridhan/ ,8) 

3197. Daughter’s Daughter.—After the daughters the daughter’s 

CUus* (iv) daughter takes the succession under an ex¬ 
press text/”* which further provides: “If 

there be a multitude of those [granddaughters] children of 
different mothers and unequal in number, shares should be allotted to them 


(10) Gautam, 28, 22. 

(11) Mit„ II-XI-13. 

(12) Marriage and Stridhan (4th Ed.) 

367. 

(13) Wooma v. Gokoolonund, 3 C. 587 
P. C. 

(14) Wooma Daee v. Gokoolnund, 3 C. 
5^7 ( 593 ) P- C. ; Totawa v. Basawa, 23 
B. 229: Poli v. Narotum, 6 B. H. C. R. 
183; Bahubaiv. Manchhabai, 2 B. H. C. 
R. 5 : Audh Kumari v. Chandra Dai, 2 A. 
561 Danno v. Darbo, 4 A. 243 (245) Sint- 
inani v. Muttammal, 3 M. 265 (269). 

(15) Bhagirathi v. Baya, 5 B. 264, 


(16) Karuppai v. Sankaranarayanan, 27 
M. 300 (303, 314) F. B. ; Parson v. Somli, 
3 B. 424 contra Sengamalathammal v. 
Velayudo 3 M. H. C. R. 312, (317); 
Venkalarama v. Bhujunga, 19 M. 107. 

(17) Advyapa v. Rudrava, 4 B. 104; 
Tara v. Krishna, 31 B. 495. 

(18) Ganga v. Ghasita, 1 A. 46 (49, 
So) ; Nagendra v. Benoy, 30 C. 521; 
Angammal v. Venkata, 26 M. 509. 

(19) Mit,, II-XI-15; Ram Kali v. Go pal 
Dei 48 A. 648; Dhanna Mai v. Parme- 
shari, (1928) L. 9. 
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accS y th tn r tvT° lhC ?t: aS dir f cted by Gautanl - ° r the partition may be 
g h m f h f rs and a particular distribution may be made in 
ami l ,T hat u iS dau « hter " ‘^hters inherit per stirpes 

anythin '* P ta l ,lta \ . Daughters of predeceased daughters do not take 
anything in competition with daughter tl.migh the Mitakshara does not 
altogether ignore them “ Hut ii there be daughters as well as daughter’s 
daughters, a tntV oul\ is to be given to me gt.mddm ghters. So Manu 
declares, Lven to the daughter 01 those daughters something should be 
given as may seem tit from llv ass. is of their mate i -1 grandmother, on 
the score ot natural afferUon. ’< > lo t tins tulle : s not a share and not 
claimable as such. In u-ga.\ to su> u successio.i laughter’s daughters 
whether married or u.imained take -oually n .aeference ».j son’s s»n.<')> 

3198. Daughter’s Son.-—\ adnnv.iikv.i’s te<t coutuns n«. provision 

ClauM (iv). i egardmg die rights of a daughter’s so»i 

and \ idyaneshwar express!}" mentions him 
as the next heir and supports his view on a text of Narad’s 
which sa\s; ' l.et daughters divide mother’s wealth or on failure of 
daughters their male issue According to the Smritichandrika the 

daughter s sons take like daughter’s daughters, ,j s) hut only after the 
latterd’l As such, they would take per stirpes They are, of course 
preferred to a son who comes after them ( ’> 

The question whether a daughter’s son would also include an adop¬ 
ted soil, and if so what would l>e his share in competition with an Auras 
son has not yet arisen, but it is submitted that since such succession is 
solely based upon affinity, in which the question of spiritual benefit has 
no place and since an adoption is more an act of the husband than of 
the wife, an adopted son is no heir to las grandmother's Stridhan < -» ) 

3199. Son.—The son is next assigned a place in the line of sucees- 

sion both by Yadnavalkya' s) and Vidyaneshwar. ( ' ,> 
Clauce (vi). The view" of the Dayabhag school will be noticed 

later. The son in this connection means only a legitimate son/?) 
and certainly not a son horn of adulterous intercourse. (X) The question 
whether the son here includes also an adopted son has been answered 
both ways in the decided cases, it heing held that since the highest Hindu 
authorities place a son cm adoption in the category of an Auras sonW 
he must be so treated for succession to Stridhan (§ 880). On the 
other hand, the contrary has been laid down in other cases( ,o) in one of 
which the Pandits opined: “If a man appoints another his adopted son. 


(jo) Mit, II-XT-16; Mann, IX-iqj, 
Sm. Hi, IX-IIT-.m 

(21) Sitbrumaniam v. Arimuhelam. 28 
M. t. 

(22) Manu, IX-193; Mit., IT-XT-17 
(2,0 Ram Kali \. Copal Pci 48 A (vpt 

(24) Narad. XIII-i ; Mit, IT-Xl-i8: 
Mayukli. IV-X-20. 

(25) IX-III-25. . „ „ . 

(1) Sham 11 chart v. Ram Kan 45 A 

(2) Bannerji’s Stridhan ( 4 *h Ed.) 374 .- 

(3) Dhaurn Mai v. Parmeshrt, 

^f^Banerji’s Stridhan (4th Ed.), 


P- 375 - 

(5) Yad, I1-118 

(6) Mil. TI-XI-U); Karuppai v Smi- 
kara, 27 ,\r. 300 F B 

(7) Avisscarv Anandan v St:vi)t. 40 
M L. j‘ 5(>«: (io*o M *4 

(8) JtHjunmilJi \ Narayan, 34 B. 553 

(9) Dalt Ch. (Suth.) 210; Dayakram 
Sangrah, V-I-i; Macn. H L, 30 , 4 ft, fol¬ 
lowed fecit, fierce \ Dihonath, 3 W. K 
40; Sham Knar v. Caxa Pm, 1 A 255 F 
]}.; /tnandi v Pari, 33 B. 404 (po). 

( 10 ) Sree Narain v. Bhya Jha, 2 B. S. 
R.29 ( 34 ) & 1 n (O. S) 380 (384) (:i 
Mithila case). 


H. C.—99 
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that person so adopted stands in relation to him of his son, and offers 
up his funeral oblations and is heir to his estate, but the person so appoint¬ 
ed does not become the adopted son of the adopter’s wife, nor does he 
offer funeral oblations to her. nor succeed to her property.”* 10 * So in 
Bombay it has been held that “ a son adopted by a widow with her hus¬ 
band’s consent will not inherit her property, which will go to her father’s 
brothers.”*"* Of course, a woman cannot adopt a son to herself, and such 
adoption confers no right of inheritance on the adoptee/ 12 * A woman's 
step-son is not in the same position as her own son, though 
he comes in after the husband as his sapinda/ 13 * It has J 
been held that co-heirs inheriting Stridhan take as tenants-in-common. 
with no rights of survivorship* 14 * because this is a succession to obstructed 
heritage, but the Privy Council point out that this is by no means an 
infallible test, nor indeed universally true/ 1 ®* 

Still, both under the Mitakshara and the Mayulch, sons inheriting pro¬ 
perty from their mother succeed to them not as joint tenants but as 
tenants-in-common without benefit of survivorship/ 16 * 

3200. Grandson.—Failing sons, son’s sons inherit<‘7*; grandsons by 
r| . different sons inherit per stirpes and not per 

ause (vu). captiaS ,s * If the adopted son takes a share he wll 

share equally with an 4was son/ 10 * 


3201. Husband's Nearest Sapinda.—On failure of the grandson, her 
ri . ... . . husband and other nearest Sapindas inherit/ 20 * that 

auae (v u,ix, xj. . g tQ t hc estate devolves as if she had died 
issueless* 21 * 


As such, her husband is a preferential heir to his son by another 
wife/"* 

Failing her husband’s Sapindas/ 23 * stridhan devolves on her own blood 
relations. 


The heirs of a woman, married in an unapproved form, are those 
Cl*ua« (2). °* a mai<len * ^ ie reason being that by such marriage 

the woman does not pass into the Gotra of her 
hushan, but retains that of her father, and her heirs are those of an 


(10) lb., p. 34; 6 T. D. (O. S.) 380 

(384). 

(11) 2 S. A. R. 178 cited in 1 Norton’s 

L. C. IT. L. 101. 

(12* Narendra v. Dina. 36 C. 824. 

(13) Bliimacharya v. Ratnacharyo 33 
B. 4S2 *462) 

(14) S. 254; Karuppai v Sankara. 27 

M. 300; F. B.: Parson v. Somli, 3 ft B. 
424; but see Mit., T-TV-2; 3 Pig. 603; 
Katama Natchiar v. Rain of Shivganga, 
0 M. T A. S43 (615 ); Venkayatnma v. 
Venkataramanayamma, 25 M. 678 (687) 

(15) Venkayatnma v. Venkataramanar 
yamtna, M. 678 (687* P. C. 

(16) Karuppai v. Sankara, 27 M. 300 F. 
B.; Knnakammal v. Ananthamathi, 37 
M. 293; Parson v. Sowalu, 36 B. 424; 
Ganpat v. Secretary of State,’ 45 B. 1106 


(mi); Jumma Das v. Kuntoar Bai 
(1Q2O A. 447. 

(17) Gautam, XTT-32; Yad., II-50; 
Mit.. IT-XI-24; Sham Behari Lai v. Ram 
Kelt, 45 A. 715 P. C. ; Raman v. Jajivan 
Das, 41 B, 6tR. 

(18) Sm. Chand, IX-TII-25. 

p Op) Nagin Das v. Bachoo, 40 B. 270 

(20) Mit., II-XI-25; Tukaram v. 
Naraiti, 36 B. 330. 

(21) Mit., Il-XI-g; Utnrao Kuar v. 
Sarabjit Singh 85 I. C. 618; (1925) O. 
620. 

(22) Bhimacharya v. Ramacharya, 
33 B 452 (462). 

(23) Kanakammal v. Ananthamathi , 37 
M. 293; Ganpat v. Secretary of State, 45 
B. 1106; Matichand v. Kumvar Kalika, 
48 A. 663 (665). 
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such ’ her sister takes ,,efr,re ,,er siste,,s s ° n - (,9) 

345. (i) lhc Stridhan of an issueless woman devolves 

Succession to Stri- her husband if she was married to him in 
woman ° the Bralim foim which will be presumed, and 

r ., . ailing him on his uea-est sapindas in the 

blood reladoTs: SUCCeSS1(>n ,,im ’ " k1 fail, > lhei " ™ °wn 

(2) But if she was married to him in the Amir form for 
some other unapproved form; it divol.va on her mother, then 
n her father, and then on the father’s or mother’s nearest 
Sapimla m the order of their succession to them 


Synopsis. 


i 1 ) 7V rts on the Sub jeet ( 3202). 

(2) Meaning of Words (3203). 

(3) Stridhan of Brailm Marriage 

(3204). 

(4) Astir Form of Marriage 

(3205). 


•'5) Husband’s Sapindas (3206). 
(6) Different Views as to Order 
of Succession (3207- 
3210). 

1.7) Mithila Law (3211). 

(8) Heirs of Asur Marriage 
(3212-3213'). 


3202. Analogous Law—-The rule here stated is deduced from the 
following texts:— 


Mitakshara.— “ If a woman die ‘without issue’ that is having no progeny, in 
other words having no daughter nor a daughter’s daughter, nor daughter’s son, nor 
son, nor son’s son’s son, the woman’s property as above described shall be taken 
by her kinsmen, namely, her husband and the rest a s will be (forthwith explained). 


“ io. The kinsmen have been declared generally to be competent to succeed to a 
woman’s property. The author now distinguishes different heirs according to the 
diversity of the marriage cciemonies. ‘The property of a childless woman married 
in the form denominated. Rrahm or any of the four (unhlamed modes of mairiage) 
goes to her husband; but if she have progeny, it will go to her (daughter’s) 
daughter, and in other forms of mavriatre fas the Asur. etc.) it goes to her father 
and mother on failure of her own issue.’f 21 ) 


“11. Of a woman dying witliou' issue as before stated and who has become a 
wife by any of the four modes of marriage denominated Brahm, Daiv, Arsh and 
Piaiapatya, the whole property as before described, belongs in the first place to her 
husband. On failure of him it goes to her nearest kinsmen ( Sapimla) allied by 
funeral oblations. But in the other forms of marriage called Asur, Gandharb, 
Kakshnsh and Paishach, the property of a childless woman goes to her parents) 
that is to say, her fattier and mother The succession devolves first and the 
reason has been before explained/ 22 ) on the -nother, who is valuably exhibited 
(first) in the elliptical pin use pitri ; ;ami implying goes ( gaiheti) to both parents 
( pitaram ), that is to the mother anil to the father. On failure of them their next 
of kin take the succession.”( 2 3> 

3203. Meaning of Words.—“Issueless won’an ” means without 
legitimate issue/-’ 4 * But a woman with an adopted son is not issueless, 


(18) Kesserbai v. Hunsraj, 30 B. 431 

(451) P. C.; Janglubai v. Jetha, 32 B. 
409 (4t2. 413)- , .. 0 

(19) Raju v. Am mam, 29 M. 35«. 

(20) Govhid v. Saidtri, 43 B. 173. 

(21) Yad. II-146. 


(22) Mil, II-Xl-2. 

(21) Mit, II-XI-10, 11; Kxshan v. 

U,co Pal tan 2,| A. L J 981; 90 I. C. 
158. 

(24) Japan noth v. Narayan, 34 B. 553. 
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though she is issueless if she is possessed of only a stepson, i.e., son of 
the husband by a co-wife.* 4 ®* A woman is issueless if her issue had 
predeceased her.* 1 * 

3204. Stridhan of Brahm Marriage.—It has already been 

seen that of all the eight forms of marriage only 
q ). two forms, the Brahm and the Asur survive (§ 429). 

The question of Stridhan succession then depends upon whether the woman 
was married in one form or the other. And since law presumes that 
in the absence of anything appearing to the contrary all marriages are per¬ 
formed in the Brahm form* J * (§ 557) it follows that Clause (11 lays down 
the normal rule of devolution of Stridhan; Clause (2) only applies to 
exceptional cases. 

The same presumption applies equally to Shudras if the parties belong 
to a respectable family. Such a presumption was made in the case of 
Katnathis who were held to be " an intelligent and respectable section 
of the Hindu community”* 3 * and there is no room for any other presump¬ 
tion in the case of non-Hindus such as the Cutchi Memons who follow 
the Hindu i.aw without following the Hindu religion,* 4 * though the special 
rules as to the devolution of Stridhan do not apply to Khoja Mahome- 
dans.CO >* qhe legal consequences of the classes of marriage, the approved 
and the disapproved, in relation to inheritance, vary according as their 
leading characteristics are blameworthy or not and suggest the inference 
that it is the quality and not the form of the marriage that decides that 
course of devolution, whore the marriage is approved the husband and his 
side come in, when disapproved, they do not ”*°* 

3205. The Asur form of mariiage has been aheadv described. 
Asurs were the aborigines of India .before the Aryan settler by whom 
Asitr marriage was regarded as demoniacal. Its leading characteristic 
is the payment of a price for the purchase of the bride from her father* 7 * 
as distinguishing from a present made to the bride.*"* In spite of the 
textual objurgations against it, it is quite commonly practised amongst 
Hindus of all castes, amongst Brahmins in Bengal* 9 * as amongst the Brah¬ 
mins and other high caste residents of western*' 0 * and southern India 
where Sir Thomas Strange doubted whether any other form was observ¬ 
ed.* 11 * Many variations of the Asur form have come into vogue, and 
if the question were ever put to the test, whether a given marriage was 
Brahm or Asur, it might not ahvays be easy to furnish the answer. 


(25) Gangadhar v Iliralal, y C 094. 

(1) Chandrabhaga v. Vislneanatb, 9 N. 
L. K. J02; 20 I. C. 557. 

(2) S 21 (4) (a) , Jaaannalh v Ran- 
lit Singh, 25 ('. 354 following T link our 
Deyhee v. llaluk Ram, 11 M I. A. 139; 
Gojabai v. Shahajirao, 17 B. 114; Jagan- 
nath v. Narayan, 36 B. 553 (559); Gir- 
dharilal v. Government, 1 B. L. R. 44 P. 

; Authi Kesavalu v. Ramanujam, 32 M. 
5 ' 2 . 

(3) Jagannalh v Narayan, .34 B. 553 
( 559 ). 

(4) Moosa v. Ilaji Abdul, 30 B. 197 
(203). 


(5) Karim v Pardhan, 2 B H. ('. K. 
276. 

(6) Moosa \ Ilaji Abdul, 30 B. 197 
(203); Guviud v. Daolat, 6 N I,. R. 3; 
5 I. C. 426. 

(7) Maim, III-31 ; Chunilal v Suraj 
Ram, 33 B. 433. 

(8) Jaikisondas v llarkisondas, 2 B. o 

Os). 

(g) Banncrji’s Marriage and - Stridhan 
(4th Kd.) 83. 

(10) Steele’s T.aw of Caste, 150. 

(11) 1 Str. H. L., 43. 
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What would for example be the class o 
7' a ^atar marriage in which the wife 
lerior position to a married wife. And 
which defy classification according to t!i. 


f a Gandharba< 12 > a Srntigrihitri*) 
is held to occupy a distinctly in- 
there are several other marriages 
. orthodox view of marriage 


arc ., HuSba w * Sa P ,n * as — 1 ’iniiig, however, that all marriages 

and his nen, Pn,VC - ^ , tlv; wlfe ’ s ^han goes to the husband 

See f. Z bapn - ' lS 1,1 f ' C 0,,k ‘' 131,1 1mvn "■ thp Mitakshara with refer- 
■ bind t-.Jr h Q\^ UCC ‘‘ SS10I1 4 to t!l J piopert\ of a male, that is to saj, the hus- 
^ hi, k t U ‘ pr, ' pert> a! ; wn - a » d is then competent to transmit it 
m ' n hl ' lrs as i h ‘f '«- ,f acquired projK rty <■ • it does not go to the 
with thTcrm V* ^ 31 a11 ’ ' ' P 1 ,n ll, c last resort in competition 


3207. 1; i>, liinvcvei, said that the order cf proximity in the case of 

nusoaiul > Sapiiidas. miot be m atcnrdancc with the following text:— 


Brihaspali.—" The r 

wife, tlu f;\hcr’s >w t 
pronomicul to he bund, 
hod}, no stepson nor a 
properly.”(i6) 


'ioiIvi ^ sisters, the maternal uncle’s wife, the paternal uncle’s 
l, ilie mother-in-law, and the wife of cider brother arc 
Ai to mothers If they hase no legitimate offspring of the 
ii.'ughlet’s son, then the sistei’s son and the rest take their 


3208. According to the text of Mitra Misra, on failure of these (the 
inheritance devolves) on the stepson, his sons and grandsons, because 
under such circumstai oes, these offer the natural oblations, .and pay the 
debts, and because it has been ordained in this manner in the above text 
of Maim. 1 *' 1 Then on the failure of these, though sapimlas, such as 
a father-in-law, may he living, the sister’s son aim the rest have a right 
to mheri 1 . according to the scale of tiuir nearness mentioned in the text 
of Bnlinspati. the property of their mother's sister and the rest, bv virtue 
of the special text (of lbihaspali) which cannot have any other application. 

This order not onl\ accoids with the text of Brihaspati hut also with 
that given in the M.mikh< lf,> and the Smriti Cliandrika,(' q ) hut being in 
conilict with that indicated in the Mil.ikshara, the latter must prevail, 
and has been upheld by the Privy Council who held that the co-widow 
was entitled to succeed to the proper*} of a woman dying without issue, 
in preference to her husband’s brothei or husband’s brother’s son on the 
ground that a wife was a sapinda of her husband, and therefore on failure 
of the husband, the co-widow was his nearest sapinda and entitled to the 


(ij) Uajmu v Bhadooruu referred to 
iu (i«4t>) B. S L>. A 340; 7 B. S. R 355 
(356); Moktmd v Btssetsuree, (1H53) B 
S I). A 159; Famndru v. Rajeswar, 11 
C. 463 P. C. 

(13) Prandhur \ Rnmcheudcr. (i860 
B. S. D. A. 16; Lhtrrapstng v Buzsnr- 


dhun, 2 Hay 335- „ , , „ 

(14) Thakoor Devhee ^ Balitk Rain, 11 
M. I. A. 13S (i 7 S); Chain pal v_ Shiba 
8 A. 393 (395>; Ganesh v. Ajudlna, 28 
A 345; Jagannath v. Ranjit Singh, 2 5 C 
,54 (366); Mary a Pillai v. Sivabagyatlia- 
’ chi 36 M. 1x6; Kanakammal v. Ananiha- 
mathi, 37 M. 293; Marya v. Sivabagyan- 


thachi, (1911) HI. \V N. 1G8; Mathosri 
v Sha/i, (1920) M. W. N. 501; 59 I C. 
265 

(15) Kanakammal v Aiianlhijnathi, 37 
M 293; Ganpat v. Secretary of Slate, 45 
B 1106; Mo lit hand v. Ktonear Kahka, 48 
A. 663 (665). , „ J 

(ib) 2 W. and B 99; Bannerji s M. and 
S. (4th Ed ) 386. Its scope discussed in 
Sundaram Pillai v Samasamia, 43 M. 32. 

(17) Manu, IX-183 

(18) May, 1V-X : 30 explained in 
Kesscrbai v. liunsraji, 30 B. 431 P C. 

(19) Sm. Ch, IX-TII-36. 

(20) Banner) i’s M. & S. (4th Ed.) 387. 
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property in suit.* 2 *) Referring to Brihaspati’s text their Lordships said: 
“ They are of opinion that the text of Brihaspati should be read distributivc- 
Iy as regards the property of woman married according to one of the approved 
forms and the property of those married in one of the lower forms. In 
the one case those of the heirs enumerated in Brihaspati who are blood 
relations of the husband, viz., the husband’s sister’s son, the husband’s 
brother’s son and the husband’s brother will succeed to the women’s pro¬ 
perty and in the other cases the relations of the father will succeed. Tn 
the diversity of opinion amongst the text-writers whether Brihaspati’s series 
of heirs take in the order in which they are enumerated, their Lordships 
think that the better opinion is that the order of succession is not indi¬ 
cated.”^ 2 ) 


3209. According to this view, Kainlakar enumerates the following 
relations as ranking next to the husband:— 

(1) The stepson. 

(2) The stepgrandson. 

(3) The rival wife. 

(4) The stepdaughter. 

(5) The husband’s other Gotraj sapindas, and 

(6) Bandhus, in the order, in which they inherit his property. 

This view is indorsed by the Bombay Courts) in a case in which 
the stepgrandson was held entitled to a woman’s Stridhan in preference 
to a co-widow or to the husband's brother’s son; and a co-widow was 
preferred to the grandchildren of the father-in-law’s brother; because she 
was the nearest sapinda of the deceased husband,<■*-») and the whole brother 
of the husband to his half brothers*-®) or to the deceased woman’s step¬ 
brother.**) So in Madras the stepson is preferred to the sister’s son,* 2 ) 
and following the same rule the grandson of a co-widow is preferred 
to a nephew and co-widow*®) and so the Priv\ Council preferred a 
co-widow to the husband’s brother or the husband’s brother’s son,* 4) and 
the same high tribunal in another case confirmed the rights of the colla¬ 
teral heirs of the husband,*®) and the Allahabad Court maintained the rights 
of a collateral relation who was the near sapinda of the brother of the 
deceased husband in preference to the brother of the deceased,*®) and in 
Madras the husband’s brother’s daughter’s son is placed before the sister’s 


(21) Kesser Bni v. Hunsraj, 30 II 4.0 
P. C. affirming O A. Kester Hat v 
Manghibai 5 Bom 1. K. 244 reversing h 
Bom. L. R. 17, Krishnai v. Shripali, 30 It 
333 - 


(22) Kesser bai v. Hunsrai. 10 II 431 
( 451 ) P. C. 

(23) Gojabai v Shahajirao, 17 B. 114; 
approved in Kesscrbai v. Hatismj, jo II. 
43 i P. C. 

(24) Krishnai v. Shripali, 30 B 333. 

(25) Paramappa v. Shiddappa, 30 B 
607. 


(1) Gunantani v. f’rasanna, 23 C W 
N 1038: Debi Prasanna v. Unrendra, 37 
C. W»3 (Oayalthag case). 

(2) Sm. Ch., IX-III-38; Brahmappa v. 
Papama, 13 M. 1-8. 

(3) Jayannalh v. Pun jit Singh, 25 C. 
354 (367). 

^ (4) Kcsserbai v. llunsraj, 30 B. 431 I’. 

(5) Thakoor Deyhec v. Bn Ink Radi, 11 
M I A. 139 O75). 

(6) Champat v. Shiba, 8 A. 393. 
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daughter’s son/?> But as compared with the collateral sapindas of the 
husband his co-wife’s daughter is held entitled to preference.W Some 
modern text-writers, however, favour the ight of the deceased’s step¬ 
daughter as against the collateral relations of the husband/ 9 ' In the 
Punjab the husband is held to be the preferential heir to the woman's 
parents, sisters and other heirs/ 10 ) 

Since the husband’s sapimlas succeed t«- the StiiJha i of Iris wife, there 
can be no distinction between his natural and adupud sou as both are 
the sapindas of their father w.-uld take equally <’•* 


3210. On the lailure o f he husl ”d’s heirs, her own blood relations 
are held to come in before the On ui.' 1 -) Time is no t< Uual authority 
for this view, though it is otherwise poundaiiiiv justified Of her own 
relations the mother takes precedence of lit- In other, but a brother’s widow, 
though a cjotiaj sapiiidu, is not .ntitled to succeed as heir in Madras/ 13 * 
though she would be so u'litleo in Bombay. 


3211- The same prin lple governs the Alithila country where the text 
of Brihaspati has been deserted in favour of the 
Mithila Law. Mital.-dnira 1 ' 4 ) a* lording to which the husband’s 

brother’s son< l5) and the husband's sister’s son are preferred to his paternal 
great-grandfather’s great-grandson/ 1 ' 0 

The Mitakshara is silent as to who are to take on a total failure of the 
husband’s heirs. In Bombay it is suggested that in that case the fathers 
sapindas next inherit/ 1 " This view is deduced from a text quoted in the 
Mitakshara that “on failure of relations on both sides (the husbands 
and the parent’s) the king becomes the supporter and master of a female 
and is endorsed bv Sir (xurudas Banerji who, however, adus that it is 
not dear whether the paternal kinsmen should come after the husbands 
sapindas or after his Sanianodaks.”< ,8) 

3212. Heirs of Asur Marriage.-Tu ruing next to the heirs to StrU 
cllian of a woman married in the Asur foirn, it has 
Clause (2). already been seen that Mitakshara expressly men- 

Secretary of Stale, 45 B. 1106. 

(i^) Kanakammal v. Ananthantatni, 37 

>u) Hathha v. Jugnwhan, f £ 34& 
357) I Mohan Pershad v Kishen 
Mohan, 21 C 344. r 8 

(15) Bachha v. Jugnwhan, 12 t 34° 

{3 fih) S Molnin Pershad v Kishen Mohan, 

2 (j7 M W and B, P 243- _ , . 

(18) Marriage and Stridhan, (41k Ed -)» 

*%) mu., iT-x.-ii; 


(7) Venkalasubramamam v. Thaya- 
rammah. Ji M. 263. . 

f 81 Marxa v. Strabhagya, 36 M. no. 
o Golan Shastn’s 11. I. (4th Ed.). 
580 ; ltt»attachar>a’s 11 1 58°; Banner- 

fee’s Marriage and Strulhan, ( 4 m Ed.y 
389; but see Na«ja v. Stvabayathachi, 36 

M (io) 5/Si"?/’''"' sin o h > (i9<y)) p 

<p r ■ Joy Kishore v. Panchoo, *(■ 
L K 5 >’(S 5 S>; Gangadhar v. I hr a Lai, 
43^ M 4 / 95 h)- K am kamnal v. 

aSUS&VtfW a— - 
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son, her husband’s brother's son, her brother's son, her son-in-law and 
her husband’s younger brother in accordance with the following text:— 

Brihaspati. —“ The mother’s sister, the maternal uncle’s wife, the paternal uncle’s 
wife, the father’s sister, the inothcr-in-law and the wife, of an elder brother are 
pronounced similar to mothers If they have no soil Itorn in lawful wedlock, nor 
daughter’s son, nor his son, then the sister’s son and the rest shall take their 
proper ty.”( J °) 

3213. As already observed, the Privy Council have held that this text 
of Brihaspati, is illustrative and not exhaustive and that it should be read 
distributively as regards the property of women married according to one 
of the approved forms, and the projierty of those married in a disapproved 
form; in the one case, those of the heirs enumerated in the text who arc 
blood relations of the husband will succeed, and in the other case the 
relations of the father will succeed. 00 Under the "Mayukh, however, the 
kinsmen enumerated by Brihaspati take ir. the order named by him. With 
this difference there is no other difference 00 between the Mitakshara and 
the Mayukh order of succession to the Stridhan of a woman married in 
either form. Amongst the distant kinsmen (iotrajs take precedence of Ban- 
dhus.° jl Hut the wives of Gotraj Sapindas and Samanodaks possess the 
right of inheritance co-extensive with those of their husbands after whom 
they are entitled to take.<■*■*> According to the custom in Agambadia caste, 
the Stridhan propert} of a widow without issue goes to her parents in 
preference to the husband’s kindred. 00 

346. (i) Both under the Mitakshara and the Dayabhag 

_ ... „ system Sulk goes iirst to the uterine brothers, 

then to the mother, then to the lather, and m 
default of them, it goes to the heirs of the other Stridhan: 

( 2 ) Provided that in the Dayabhag country the heir rank¬ 
ing next after the father is the husband. 

Synopsis. 

ll) Text on the Subject (3214). (3) Dravid Departure (3217). 

(.2) Mithila Law (3216). 

3214. Analogous Law.— Ibis and the next section state special 
rules governing the devolution ot certain classes of technical Stridhan. 
The rule here stated is with the variation noted in Clause (2) applicable alike 
to the Mitakshara 01 and Mayukh. 01 


(20) Cited in May., 1-XV-jo 
^ (21) Kesarbai v. Httnsraj, 30 B. 431 P. 

(22) Krishmi Shripali, 30 11. 333; 
Krsar Hat v. Httnsraj, 30 B 431 I*. C ; 
Parmappa v. Stnddapta, 30 1J. 607. 

(23) 1 W: & B, p. 215. 


(24) Lakshmi Hat v. Jayaram, ft B. H. 
t. B (A C ) 15 2; J.allubhai v. Mmiku- 
x-arbai, 2 B. 338. 

(25) Vellatchanu v. Main midi , 2 \ 1. ( • 
CM ) 124. 

(1) Mit, II-X1-14 

(2) May., IV-X-32; Sitabai v. lYasav- 
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The texts on this point somewhat differ as wiJl he apparent from the 
following:— 

Gautam (one reading).—“The sister’s fee bci i.gs to the uterine brothers after 
the death of the mother 


Ib. (another reading).—“The sistei’s f.'» brings to the u”riiie brother; after 
them it goes to the mother, ?.ul next to the father. Sr siy before her.”CO 

Ib. (another reading—“The sister’* Ire belongs to hci uteiinc brothers, if her 
mother be dead. Some (declare, lhat it belongs to them) c\eti while the mother 
lives.” (sl 

3215. Hut the variation in the re.: ;; ug j s nnniaten.il si net, the bluffier 
being mentioned first, he was ore*' • bl\ intend* d tu take first, and this 
is the view now general)’ held f 0 

After the bluffier and the ui'ither the course <>i devolution follows 
the other .Stridhan. 


3216. Mithilau—In the Mitfiila country after the brother and the 
mother, the father takes, which is also consistent with one reading of the 
text before cited accepted by the Vtvad Chintamani which is a local author¬ 
ity in the Mithila country. 

3217. Dravid Departure.—1 n the Dravid country where the SmnU 
Chandrika is a special local authority, the variation in reading ^ ef() ^ 
noticed is accepted, so tha’ the Sulk is first inherited by the mother and 
then by the full brother. 

347. In the Mayukh and the Dravid countries the follow- 

D...U.10. .1 .... classts l,f Sirillhan f ” ll,,iv a s l H:c,al hni ' 

tain other Stridhan. u f devolution :- 

(l) Yautak Stridhan goes to the maiden daughters in the 
first instance. . 

s 7> ^ ,hey 

arc inherited by the daughter's children and son s son. 

Provided that in the case of Stridhan 
clause widowed daughters are excluded .m.t the wtdows 
/Jotraj Sapindas do not inherit any Stridhan. 


Synopsis. 


(1) Analogous Law (3218). 
1 2) Pitri Putt (3219). 


(3) Ayautak (3220). 


1V (f)' 3 iuum. XXVII^.^;^ BhSacharyaC H 3 u'Sd'V.dt % 
Dayabhag, 331 Vivad Cum. H U p. 
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3218. Analogous Law.—The first clause stating that thei Yautak 
Stridhan goes first to the unmarried daughters alone, and not to the sons is in 
accordance with Manu/ 7 ) followed both in the Mitakshara* 8 ) and the 
Mayukh/°) 

As to Anvadhcyak Stridhan/ 10 ) Manu declares that it shall be in¬ 
herited by her children* 1 *) but Mitakshara’s gloss upon it, however, is that 
sons inherit only in default of daughters. The Mayukh dissents from this 
view holding both sons and daughters its equal participants/ 13 ) and it has 
been so held*' 3 ); the son taking in preference to a grandson of a pre¬ 
deceased son* 14 ) while a stepson is no heir at all/ 15 ) As amongst daughters 
the unmarried are preferred to the married/* 6 ) The same rule extends 
to Southern India** 7 ) except that widowed daughters are excluded from 
inheriting it** 8 ) and the widows of Gotraj Sapindas do not take as they do 
under the Mayukh.<*») Consequently, neither the brother’s widow* 30 ) nor 
the daught r-in-law* 3 *) will take as heir. 

3219. Pitri-Dutt.—Is a species of Anvadlieyak and follows the 
same rule/ 33 ) 

3220. Ayautak.—The rule of succession regarding Ayautak stridhan 
appears to be the same, in areas outside the influences of the Mayukh 
and the Dravid schools. Thus according to the Calcutta High Court, sons 
and the maiden daughters take equally the Ayautak Stridhan, married 
daughters being postponed/ 33 ) 

Special Rules of Dayabhag Succession. 

348. The heirs to the Sulk, Ayautak, Anvadhcyak and 
Succession to Sulk gifts received during maidenhood of an 
and Anvadheyak. issueless woman, subject to the Dayabhag 
law, are, in the first instance, her— 


(7) Manu, IX-T39 

(8) Mil., II-XI-ij 

(9) Manu, IX-139 cited and followed 
in May., IV-X-17. 

(10) Manu, IX-195; May, 1-V-X-14 
(Mandlik) 95. 

(11) Means a gift to a woman from 
her husband or his family subsequent to 
her marriage. Hurry Shankar v Krish- 
mrao cited in Utiyal Das v. Savitribai, 
34 B. 385 (389) 


( 12) Mandhk’s Hindu 1 .aw, j». 95 ex¬ 
plained in Dayal Das v Savitri Bai, 34 
K 385 (389. 390). 

(13) Ashabai v. Ilaji Tyeb, 9 B. 115 
(126) followed in Silabai v. H’asaitl Kao, 
3 Bom. L. K. ioi (208); Dayal Das v. 
Savitri Bai, 3 B. 385; Jagannath v. Nora¬ 
yr, 34 B. 553 (558). 

(14) DavAalram v Narmadas, 14 S. 
L. R 231; 60 1. C. 929. 

(15) Bhimacharya v. Ramacharya, 33 
B. 452; Lai Singh v. Girdhari Das, 14 
S. L. R. 224; Go I C. 263. 


(16) Dayal Das v. Savitribai, 34 B. 
335 - 

(17) Sm. Chand., IX-III-1-11; Muttu 
v. Dorasingha, 3 M. 290; Sengamala- 
thammmal v. Volayanda, 3 M. H. C. R. 
312 (313, 316) ; Sm. Chand., I-X III-i- 
j 1; Scngamalathammal v. Volayanda 3 
M H. C. K. 312 (313, 316); Muttu v. 
Dorasinga 3 M. 290; Venkataroma v. 
Bhujanga, 19 M. 107. 

(18) Sm. Chand., I-X-III-9. 

(19) Bandam v. Bandam, 4 M. H. C. 
R. 180; Thayammal v. Annamalai, 19 

M. 35. 

(20) Thayammal v. Annamalai, 19 M. 
35; Kanakammal v. Anantharathi, 37 M. 
293 - 

(21) Bandam v. Bandam, 4 M. H. C. 
R. 180. 

(22) Jaganath v. Narayan, 64 B. 553 
( 558 ). 

(23) Delanney v. Pranbari, 22 C. W. 

N. 990; 45 I. C. 8719. 
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(1) brothers of the whole blood, 

(2) mother, 

(3) father, 

(4) husband, 


and it then follows the line of succession appr« able 
btridhan. 11 ' 


to other 


(1) Analogous-Law 0221). 


121 Ayaut ;k: 
(3222). 


. a 3221. Analogous Law. —This section is supported by an express 
text of the Dayabhag, ^) the scheme of which is thus explained: ‘For 
the puiposcs of inheritance Jimui Vahan divides stridhan property into two 
broad classes, namely, Ayautak, or property given to a female at a time 
other than that of marriage, and Yautak or property given to a female at 
the time of marriage. The rules laid down for these two classes which are 
mutually exclusive are subject to modifications in the cases of («) maiden’s 
property, and ( b ) Pitri-Dutt or property given by the father, for which 
special rules are laid down. . If we refer to S. 3 which deals with 
succession to the stridhan property of a childless woman, we find it laid 
down in para. 29 that ‘the property goes first to the whole brother; i: 
there he none, to the mother; if she be dead, to the father; but on failure 
of these it devolves on the husband.’ This passage in our opinion contains 
the rule laid down by Jimut Vahan regard.ug the order of succession to the 
Ayautak Stridhan of a childless woman. No doubt, the passage comes im¬ 
mediately after a discussion upon the question of the right of inheritance 
to the kind of Stridhan called Sulk or gratuity, but we do not think that the 
passage can be restricted in its application to that kind of Stridhan 
alone.” 


3222. Ayautak: Anvadheyak. —The terms Ayautak and Auvadheyak 
are not mutually exclusive since a gift may he Ayautak, because it was 
given to a woman by her father after her marriage, (l > and it may be 
Anvadheyak, because it is a post-nuptial gift.^ 


349. The Stridhan of women subject to 
Devolution of Stri- the Dayabhag law, other than Sulk, Ayautak 
D * ya and Pit i i-Dutt and other special classes of 
Stridhan, hereinafter provided for, devolves 
on the following heirs;— 

(i) The son and unbetrothed daughter, (3) 


(zi) Daxabhag. IV-IH-25-28. 

( 25 ) Ram Copal v Naram Chandra, 
33 C. 3'S (J2i, J22) followed in Malic n- 
dra v. Girish C handra, 19 t. W. N. 1287, 

3, (ij RdwCflH v. hlarain Chandra, 33 


C 315 (320)- 

(2) Day a, Ch. IV, Seel III, §3 15, 16. 

(3) Ornaments presented before or 
after marriage, go to the son in prefer¬ 
ence to the daughter; Bhttpendro v. 
Goomndra, 32 C W. N 133 
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(2) Married daughter having or who is likely to have a 

son, 

(3) Son’s son, 

(4) Daughter’s son, 

(5) Son’s son’s son, 

(6) The son of a rival wife, 

(7) Her son’s son, 

(8) A barren daughter or sonless widowed daughter, 

(9) The parents, 

(10) Brother, 

(11) The husband. 


Synopsis. 


(1) Tex Is on Devolution of Stri- 
dlmn (3223). 

\2) Son and Betrothed Daughter 
(3224). 

(3) Married Daughter Having or 

Who is Likely to Have an 
Issue (3225). 

(4) Son’s Son (3226). 

(5) Daughter's Son (3227) 


( 6 ) Son’s Son’s Son (3228). 

(7) Son of a Rival Wife (3229). 

( 8 ) Grandson and Great-grand¬ 

son (3230). 

(9) Barren or Widozved 

Daughter (3231). 

(10) Other Heirs (3232). 

(11) Heirs to Ayautak (3233). 


3223. Analogous Law.—The Dayabhag law on the subject of this 
section is supported by the following texts:-- 

Devala.— “ A woman’s property is common to her sons and unmarried daughters, 
when she is dead; but if she have no issue, her husband shall lake it, her mother, 
hei brother or her father ”(3) 

Dayabhag (citing the last).—" Here it is expressly declared that the mother’s 
goods are common to the son and unmarried daughter and if the maiden daughter 
were exclusively entitled to the whole of her mother’s estate [ notwithstanding the 
existence of the brother] the special text of Manu and others [which will be 
cited] concerning \yaulak] wealth given at the nuptials, would be unmeaning, 
since she should have the right to all cases indiscriminately.'^t) 

3224. Son and Betrothed Daughter.—The next heir to the mother’s 

c , rn Stridhan is her son and “ unbetrothed ” daughter. 

*“* ' ’’ The Sanskrit word for “unbetrothed” ( Kumari ”) 

is so understood. The fact that the daughter is betrothed but not 
married is immaterial since both fall into a class apart. <6) But 


(.0 tiled in Dayabhag, 1V-I1-0. 

(4) Dayabhag, 1V-II-;. 

(5) In Basanta v. Kamikshya, 3.4 C. 
23 ( 27 ) P. C. it was conceded that an 
“unmarried daughter” succeeds to the 


Ayautak Stridhan, in the absence of a 
son. 

(6) Srecnath v. Surbu, 10 W. R. 488 
(490). "The daughter not verbally be¬ 
trothed, whom the legislator calls a 
virgin daughter.”—3 Dig. 591. 
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hikarTnd other« ll fi !? f Jaganna * h w , ho wntes: “ ^ hri Krishna Tarka- 
or not' l d H M, h ° d th ? Unm f ried dau ^ters whether v rbally betrothed 
STJ ha . U at the . sam< ; tlme take equal shai« Does it not appear from 

successive^ ° f lh T the lCXt ° f Gaulaill > ** ^ title is 

successive? To this we reply, since .t o ac> nowledgcd tint the succession 

1 augh « r Wh( ^ h . as l 1001 ’' clroUv ’ d is ; ' ar,od h y the clani of one who has 
not been affianced, both cannot have an eqj.d right to uiherit with their 
biother; one who has an equal title with the piefe..ibh> hei. cannot lie 
reduced to an equal succession with one who woukl h tv been excluded by 
that heir; for stronger and x.eakei tiaini- cannot, m fit- ,,m.e circumstances, 

1 e equal. But as a son, who w 'jid he d< i arred h\ tlie existence of Ins own 
father, has an equal claim to tli- pj' imony whis pater a 1 uncle who 
had an equal right with his father, likewise m the present instance, a 
betrothed daughter who would have been debarred hy a daughter not 
1 etrothed has an equal tide with a -.on who had an equal title with a daugh¬ 
ter who was not betrothed w,,) 

3225. “ Married daughter having or who is likely to have an 

Clause (2). issue-”—The meaning of this phrase has already 

v been examined in the preceding pages, while deal¬ 

ing with the general law of inheritance 

3226. Son’s Son.—The son’s son takes precedence of a daughter’s 

Clause (31 son f‘ >' it is reasonable, since the married daughter is 

au * L *’ debarred from the inheritance by the son, that the son 

of the debarred daughtci shall be excluded In the son of the person v ho 
bars her claim/ 7 * 

3227. Daughter’s Son.—The daughter’s son t.ikes next, for as the 

text of Manu expresses: “ Even the son of a daughter 
]au*e ( ). delivers him in the next world, like the son of son ”< s > 

But a daughter’s daughter’s son is no heir to* 

3228. Son’s Son’s Son.—The son’s grandson is placed on the 

CUuae (5). authority of Shri Krishna/ 10 * 

3229. Son of a Rival Wife.—His claim was affirmed in an old i.ise 

decided in 1836<"> on the authority of the Court 
Clause (6). Pandit, who cited Dayakram Sangrah in support of 

liis opinion. Golap Shastri assigns him even a higher place between (3) 
and (4)/ ,J > 

3230. Grandson and Great-grandson.— Wording to the Dayabhag, 

barren and widowed daughters should come in after 
Clause* (7) (8). the q auj rhter’s son, hut both Sliri Krishna 1 ’* :.nd 

Raghunandan support the order given here, and Shri Krishna’s views are 
considered as preferable in this matter. 

(6) 3 Dig. 590- vn„ (wT! ^ I I* (<* S) 7.U (7.W 

w i£m &.»; is fS“»’u»»x.»risS l ii) , w 

-I sr, 

'■ 1X-II-T2; See Cole- <4«. W »• 

brooke’s note. 
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3231. Barren or Widowed Daughter.—A barren or sonless daughter 
Clause (9) ‘ s i^ ace< * ^ ere f° r reasons last given. According to 

au,e 1 ‘ the Dayabhag, her place is after the daughter’s son in 

the list of heirs.* 1 *) 


3232. * Other Heirs.—In default of her children, her stepsons or 
ci their male issue, the heirs to succeed are the heirs of 

ausa* i )-( ). a chijjiggs W oman, vis., her father, mother, brother 
and husband/ 1 *) And it has been held that a woman’s half sister’s son 
is entitled to preference over the daughter’s son of the great-grandson of 
the grandfather of the woman’s husband.* l0 ) 


3233. Heirs to Ayautak.—The brother succeeds to the Ayautak 
Stridhan property of a married woman governed by the Dayabhag law 
in preference to the husband irrespective of the form of tUe marriage. 
Similarly in a competition between the father and the husband and the 
son of a co-wife the father is entitled to preference/ 1 *) while sons are 
given preference to married daughters in the succession to Pitri-Dutt 
Ayautak Stridhan. (,9 > 


350. Except the Sulk and Anvadheyak 
ief.Tomen nt °* hild ' Stridhans, the heirs to the Stridhan of a 
childless woman are— 

(a) If married in Brahm form — 

(1) Husband/ 30 

(2) Brother. • 

(3) Mother. 

(4) Father/ 30 

(b) If married in Asur form — 

(1) Mother. 

(2) Father. 

(3) Brother. 

(4) Husband/ 30 


(14) Dayabhag IV-II-12. 

(15) B as ansa v. Kamik Shy a, 33 C. 

23, (27) P- c. 

(16) Sashi Bhusan v. Rajeudra, 40 C. 


(17) Mahendra Nath v. Girish Chan¬ 
dra, 19 C. W. N, 1287, 31 I. C. 561. 

(18) Baikunta v. Kasinath, iO 1. C. 
(C) 5? 


^(19) Prasanna v. Surat Soshi, 36 C. 

(20) Dayabhag IV-III-2-4; Bis to Per- 
shad v. Radha 16 W. R. 115; Suraj Deo 
Narain v. Ramdewan, 103 I. C. 869 
(1927) Pat. 392. Bhagwan Das v. Gaja- 
dhar, 9 N. L. J. 221. 

(21) Dayakram Sangrah, II-T II-iO, 17 
(Setlur) 128. 

(22) lb. 
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(c) After whom in whatever form married her heirs are— 

(5) Husband’s younger brother. 1 ' ' 

(6) Son of husband s elder or younger brother/* 4 * 

(7) Sister’s son, including step-sister’s son. J5) 

(8) Husband’s sister’s son. 

(9) Brother’s son. 

(10) Daughter’s hush/iiid/ 1 * 

(11) Fathe r-in-law. 

(12) Husband's elder brother. ( ' !) 

(13) Her fa;hcr-iu-law's great-grandson in the male line. 

(14) The paternal grandfather of her husband or his 
issue/ 3 * 

(15) The paternal great-grandfather of her husband or 
his issue of the husband in order of propinquity. 

(16) The Sakulyas/ 4 * 

(17) The Samanodaks/ 5 * 

(18) Samanpravars. 

(19) The Crown/ 0 * 

Hair* to proparty 351. The heirs to Stridhan given by the 
given by the father. father arc in the first instance— 

(1) The full brother. 

(2) The mother. 

(3) The father. 

(4) The husband. 


(2t) Who comes before widow's step¬ 
brother; Debiprasanna v. Harendra, 3? 
C 863. In Toolsey v. Luck\money, 4 C. 
W N 743, Sale, J., placed a brother s son 
before the husband’s younger brother ol 
the half blood. 

(24) This order is supported by Daya- 
bhag, IV-III-31, as explained in Kesser- 
bai v. Ihinsraj, 30 B. 43« (45*. 452) P. 
C.; Bacltha v. Jugmon 12 C. 34» (35J)- 

(25) Dathralhi v Bipm Bihqn, 32 t 
261 P. C.; Sashi Bhutan v. Rajendra, 40 

C ' (0 Xti ^Gossain v. A’tr/i«i»»««<*, 6 B. 
S R 00 7 I'. D. (O. S.) 734. *e son of 
co-wife was preferred to the son o 


the daughter’s son of the woman’s pater¬ 
nal great-grandfather. 

(2) Dayabhag, IV-TTI-30; Dayakram 
Sangrah. ll-Vl-io (Setlur) 133; I^ya- 


taltwa, X-39 (Setlur) 504 

(3) 3 Dig 623 citing Vishnu P 

(4) Dayakram Sangrah, II-V-11 


(5) lb, Il-V-13 (Setlur) 133. In lb, 
§ 12 it is said that if the woman be a 
Brahmin the heirs are “ inhabitants of 
the same village,” but this view is over¬ 
ruled by the Privy Council in Collector 
v. Cavalv. R M. I A 500. 

(6) 3 Dig. 623 Jagannath placed next 
mother’s Sapindas and Samanodaks; but 
does not mention Samanpravars. 
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3234. Analogous Law.— This section is based on the Dayabhag<s ) 
and supported by judicial precedents.< 5 6) 

„ , 352. (1) The Yautak is in the first 

Heirs to Yautak. . . , , 

instance taken by— 

(1) Unbetrothed daughters. 

(2) Betrothed daughters. 

( 3 ) Married daughters who have (7) or are likely to have 

son. 

( 4 ) Barren and sonless widowed daughters. <8) 

(5) The son. <9) 

( 6 ) Daughter’s son. (,0) 

(7) The son’s son. (,,) 

( 8 ) The son’s son’s son. (,a) 

(9) The son of a rival wife. (,3) 

(10) Grandson of a rival wife. (,4) 

(11) Great-grandson of a rival wife. (,s) 

(j) In default of the aboveinentioned heirs, her heirs are 
her— 

(15) Husband; 

(16) Brother; 

(17) Mother; 

(18) Father; 

if she was married in an approved form; 


(5) Dayabhag, IV-UI-10, 29; contra 
Kaghunandan, Dayataltwa, X-10, 11, 26 
who places the husband lirsl except as 
regards the property given by parents 
during maidenhood, and Sri Krishna, who 
places him first also as regards gifts sub¬ 
sequent. Dayakram Sangrah U-V-3, 4. 
Sec this subject discussed per Dwarka 
Nath Mittcr, J., in Jadoo Nath v. 
Busunla, 19 W. R. 264 (266, 267). 

(6) Judoonath v. Busunta, 19 W. R. 
2fi4; Hurry Mohan v. Sonatun, 1 C'. 275; 
Copal v Ramachandra, 28 ('. 31 r ; Ram 
Copal v Narain, 33 C. 3 13- 


(7) "Married daughters who have a 
son ” includes a widowed daughter having 
a son; Charu Chtmder v. Satish Chunder, 
18 G. 327. 

(8) lb. 

(9) Dayabhag, IV-II-25; Dayakram 
Sangrah, II-III 8. 

(10) Dayakram Sangrah, II-TIf-q. 

(11) lb., § 10. 

(12) lb. 

03 ) lb, § 11 . 

04) lb. 13. 

(IS) Manu, X-»3i; Gaulam, XXVTII- 
21, Yadnavalkya, II-117; Hassanta v. 
Manikshya, 33 C. 23 (27) I*. C. 
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.rfW Una " Pr, ’ VC<1 f0n ”' ’ h “ the ^ e r 

(18) Mother; 

(19) Father; 

(20) Brother; 

( 21 ) Husband, 

(22) Husband's younger brother; 

(23) Husband's brothei s son; 

(24) Sister’s son; 

(25) Husband’s sister’s sou; 

( 26 ) Brother’s son; 

(27) Daughter’s husband, 

(28) Husband’s heirs. 

i 3 , 235 ' 1 , A**® 1 , 0 ® 0 " 5 Law.—Succession to Yautak, under the Bengal 
school, follows the oithodr x texts in favouring the exclusive succession of 
daughters, the only difference being in the order in which the daughters 
take. 1 his, as explained before arises, from the significance attached to the 
word “Apart” and “ A protest hit,” which are interpreted to mean 
“ unaffianced " and “ not actually married.”’ *<»> 

\ widowed daughter having a son, himself disqualified to inherit, will 
still count as a married daughter having a son.O?) 


353. (i) Persons disqualified from ordinary inheritance 

.... ,. . bv reason of their disabilities mentioned in 

Disqualified heir’. ^ ^ ^ ^ j 1K ., usive) 

equally disqualified to inherit Stridhan. 

( 2 ) Rut itnchastity does not disqualify a woman from in¬ 
heriting it. 

3236. Analogous Law.—The following texts support this section. 

Mann. —“Impotent poisons and outcasts are excluded from a share of the 
heritage, and so are persons horn blind and deaf as well as mad men. minis, the 
dumb and those who have lost a «nise (or liinl>).“(>8) 

Mitnkshara (citing the last) - The masculine gender is not here used restric- 
nvelj ill speaking of an outcast and the rest. It must be. therefore, understood 
tint the wile the daughtei, the 111. liter or .uiy other female being disqualified for 
any of the defects which have been specified is likewise excluded from participa¬ 
tion ”('9) _ _ 

(. 6 ) ,n 

‘ *(& Chin! Chundc, ^ A lobe Snmtmi Ilaimcrice-s Marriage and Stridhan ( 4 th 

18 ( . .137 ™ ' ,09 ’ 3/ 

(t 8 ) Mann IX-201. 


H. C.—TOO 
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3237. This passage however refers to succession to a male. And the 
question arises whether it is equally a disqualification to succession to 
Stridhan. On this point, it was observed in a case: “ According to the 
Hindu lawyers, such and other infirmities are the signs of original sin, and it 
i* the sin which is the cause of disinheritance, and this is used as a ground 
for bringing men to repentance. The Stridhan heir, would not be affected 
by this, and the widow, though dumb, may recover this portion of the 
property; the daughter cannot.” (20) 

3238. Neither unchastity, as distinct from prostitution, (2,) nor 

Clau«« (2) illegitimacy disqualifies an heir to stridhan: the 

* u *® * '' reason for the one is the absence of any express 

disqualifying text,* 22 > while the other is supported by express texts in 
its favour quoted under the next section. The clause is supported by 
cases.* 2 ^ it w iH | )e seen that under the Mitakshara law of inheritance 
to males only the unchaste widow is disqualified from inheriting to her 
husband, though under the Dayabhag such disqualification is more general 
(S. 288). 

But so far as regards inheritance of stridhan this disqualification is 
generally absent, whether the heir be subject to the Mitakshara or the 
Dayabhag Law. In this respect therefore, the rule stated in Clause (2) 
of the section affects the Dayabhag, more than it does the Mitakshara. 

For further commentary to Clause (2), see §§ 3241-3244. 

• . 

354. (i) Illegitimacy is no bar to sttc- 

git^ate^chiidrsn.' 114 * cession to Stridhan of which the heirs rank 
in the following order:— 

(a) Legitimate daughter, 

( b) Legitimate son, 

(c) Illegitimate daughter, 

(d) Illegitimate son, 

(c) Other blood relations of the Proposita in their order 
of propinquity. 

(2) Provided that where the tie of marriage is not legally 
severed on the wife’s immorality, her husband and his Sapindas 
take in preference to her own blood relations. 

(3) On failure of the issue, legitimate or illegitimate, a 
child validly adopted by a woman inherits her Stridhan in pre¬ 
ference to her other heirs. 


(20) Mit. II-X-8 explained in Valla- 
bhratn v. Hariganqa, 4 B. H. C. H. (A. 

C.) 135 . 

(21) Nogendra v. Benoy Krishna, 30 
C. S2i (526). 

(22) The text of Narad cited in Mit. 
II-§ 10; Dayabhag V-§ 13; Dayakram 
Sangrah Ch. Ill—to the effect that vice 
disqualifies an heir i$ too vague and there¬ 


fore, obsolete; Ganga v. Ghasita, r A. 46 
(47, 48) F. B. 

(23) Mynabai v. Uttaram, 8 M. I. A. 
400 (425, 426) on remand 2 M. H. C. R. 
196 (203, 204) ; Ganga v. Ghasita, 1 A. 46 
F. B. followed in Nogendra v. Benoy 
Krishna, 30 C. 521; Angammaf v. Venkata, 
26 M. 509. 
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Synopsis. 


(1) Right of Illegitimate 
Children to Inherit to 
Mother (3239-3240) 

V 2 ) Principle (3241 -3244V 
•3) Prostitute's Children (3245- 
3246). 


(4) Degraded Married WOman’s 
Heirs (3247-3251). 

'5) General Result Stated 

(3252 i. 

<6) No Heir* (3253-3254). 

' 7) Right oi /idopted Children 

(3255) 


3239. Analogous Law.—Hie M-vcial cI.m’m , ,.f this section are 
supported |>y the undernoted cases/- ’ 

3240. Abundant texts*-" 5 exisr m the early Smritis recognizing one’s 
natural offspring, and there is no authorit\ against the existence of 
heiitable blood between tlu woman and her offspring. As such, Hindu 
Law recognizes <hildmi whether legitimate or illegitimate as entitled to 
inherit to their mother*’3> in the ihsence of legitimate issue/’*) Hut the 
Mile is obviously inapplicable to the illegitimate issue of a married woman, 
(.it which vve find the following text: • 

Asahaya. —“When the widow having sun possesses strii'han blinded by sexual 
passion forsakes the son, and takes to another husband with her. Stridhan is taken 
by the other husband, and ih . h> the son 

" But she who having no Stridhan takes to another man with the property 
left by her husband that property is not taken bv the other husband To that 
personal wealth the sons arc entitled."(as 1 

3241. Principle.—T he law of succession to and by the unchaste 
ieniaies is a subject upon which the textual authority is meagre, and judicial 
authority, after a certain point, conllicting. But the subject is one which 
-Mould not he suffered to rest in this state of uncertainty So far as 
lfgards the general law of succession it has already been seen that 
illegitimait and unchastity arc harriers against inheritance, since, except 
i-- the case of a Shudra, the illegitimate son of a twice horn male and 
his unchaste widow and daughter are all excluded from inheritance. 
(S. 283). So far the law is well settled, hut it is settled on the 
authority of texts which only refer and relate to inheritance to a male. 


(21) (/ (i)— Atvna Pai \ Vttaram . 
> M H (‘ R. k/> ; Kojiyadu v. Lak t/i- 
mi, S M. 149, Gaily a Jali v Ghasita, 1 
A ff) K B.; . Ideyapa \ Rudrava X B. 
104; Iliralal 1 Triputn. 40 ( 650 (*>72) 
V B. 


f'l (2). — Suhbaraya v Ramatamt, 2.1 
M 171 ; Pebi Prasanna \ Harcndra. 17 
( ' 868; Gunamani v Pcbi Prosaima. 2.1 
l \\ N. 1018; Iliralal v Tripura, 40 C 
bio ((>74) T ; - H I Pisheslinr \ Mala 
Gholam. 2 N \V P. II. *.- K- .wo: 
Nitrain Pas \ 7 irtob Imart . 29 A. t. 
Contra blood relations preferred to hus¬ 
band and his snpindas--.S tratumju \ 
Mi,ml. 12 M. 277: Narasauna \ Gnnyu 
d M. i.?3; Kaminey Bexealt, (In re). 21 
c. 697; Ram Prasad v. Mt Subu Pat, 4 


N. L R. 31; Chandrabhaqa v. Vishxea- 
uath, i) N. !.. R m2; 20 I C 557; Malta- 
rani v. Thakur Prasad, 14 O C\ 234; 12 
T. C\ 77«. 

Cl. (3) — Chalakouda v. C halakunda, 
2 3 d. H. C. K 56, Kamakshi v Naga- 
rathnam, 5 M H C R. ifii; Venku v 
Mahalinya, 11 M 393; Muttukannu v 
Paramasami, 12 M 214 


(22) Mann, IX-35. 38. 

(23) Myna Pai v. Uttarmn. 2 M. H 
C*. R. J96 (203) Arunayiri v. Rangana- 
vaki. 2\ M 40; Dmidappa v. Rhimava, 
45 B. 5571 Kasturi v. hole, tG N. L K. 
22t; 56 I. C. 952 

(24) Meenakshi v. Muniandi, 38 M, 


II 44 - 

( 25 ) 


Narad Tit Il-V-20. 
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There is no similar textual prohibition extending to the inheritance to a 
female. The question being thus left unfettered by authority, it was left 
to be decided on the basis of equity and justice, which it was held 
supported the natural claim of the children to inherit to their mother/') 

And between them legitimacy and the fact that succession to Stridhan 
preferably followed the female lme established the precedence of legitimate 
offspring and the daughter. 

3242. And the further paucity of the texts distinguishing an in¬ 
herited Stridhan and that acquired otherwise by the owner, dispensed with 
the necessity of discriminating between the two classes of Stridhan which 
both became subject to the same law of inheritance, except in Bombay, 
where the technical Stridhan is held to follow the special line of shastric 
devolution/ 1 2 ) 

3243. But this raised the question of the comparative rights of the 
husband and his Sapindas and the owner’s own blood relations. One 
view was that since in the view of Hindu Law marriage was a sacrament 
and created an indissoluble union upon marriage from which there could 
be no divorce neither unchastity nor prostitution sufficed to sever the 
marital tie, and therefore, the right of the husband and his Sapindas to 
inherit to the wife remained unaffected by her lapse from virtue, while 
the other view was that the wife’s continued immorality and the abandon¬ 
ment of her husband sufficed to sever the conjugal relationship, and with 
it the right of inheritance/ 3 ) That she ceased to be her husband’s heir was 
clear from the textual authorities. But here again the texts were silent 
on the husband’s disqualification to inherit to his wife. And the same 
parity of reasoning which admitted the right of her blood relations, were, 
it was argued, protected the right of the husband and his relations to 
inherit to her. 

This view, however, concedes that where a divorce is sanctioned by 
custom, and prostitution entails a divorce, then the husband and his 
Sapindas would walk out of the line of her heirs/*) 

3244. It will be observed that in so far as the law now permits illegi¬ 
timate children to succeed to their mother’s Stridhan, Hindu Law sanctions 
one more anomaly, in that while a male over is incompetent to transmit 
his property, even if self-acquired, to his illegitimate sons and unchaste 
wife and daughter, the latter possess greater rights in that they are 
competent to transmit their Stridhan to their own offspring, even though 
illegitimate and unchaste. In this respect woman, who otherwise pos¬ 
sesses very limited rights under Hindu Law, has acquired larger rights than 
are allowable even to man, the reason being that equity has filled in a 
lacuna in Hindu Law and created rights out of all proportion to her other 
rights. 


(1) Myna Bai v. Uttaram, 8 M \ A. 
400 (425, 426), on remand 2 M. H. C. 
R. 1 <56 (203, 204). 

(2) Dayal Das v. Savitri Bai, 34 B. 

385; Jagannath v. Narayan, 34 B. 553 


(55«). 

(3) See cases cited in f n. (1), C'l. (2), 
p. 1216 

(4) Jagannath v. Narayan, 34 B. 553 
(558). 
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3245. Prostitute’s Children. —The rule is more applicable to pro- 

Cl&use (n fessional prostitutes than to women who have be¬ 

come degraded by uuchastily. In the case of the 

former attached as Devadnsis to pagodas, the Courts both m Bombay 0 ) 
end in Madras* 6 ) have recognized tin* right of their illegitimate issue to 
inherit, daughters taking before som 'l his is so by custom, if not by 
law/'’ 1 But it is said that the pagoda girls should not be taken to deter¬ 
mine the general law of their class, since they lake more by custom than 
by law, (8) which creates no preference of daughters over sons as 
heirs/9) 

3246. The question is. uowcvei, one upon which one cannot feel 

certain, since there aie two views "nssible, ai.d kali are supported by a 
strong body of judicial opinions, since while oil the one hand, it is held 
that "with piostitutes the tie of kindred being broken, none of their 
telations who remain nndegraded in caste, whether oltspring or not inherit 
from them Their issue after their degradation succeed.” 00 ) On the 
other hand, it has been held that "no tie of blood can be destroyed by 
unchastitv, whatever peisonal disability may be imposed by express 
provisions of the law upon the person who has become unchaste; conse¬ 
quently while inheritance is a right arisuig out of ''onsanguinitv, the 
unchastity or degradation of the Propositus or Pioposita as the case may 
ue, will not divert the descent of property, save where there is an express 
povision This view seems unquestionably right, for there is no 

authority for the proposition that when a woman had lapsed into pros¬ 
titution, she Ixxomes civilly dead, with the result that the tic of rebtion- 
‘hip which connects her to her kindred is completely severed. It has 
accordingly been held that the Stridhan of a degraded married woman 
would follow the natural line of succession applicable to her btndhan. 1 


(5) Jay a Madhaz v. Manjunath, 19 
Hum. I.. K. 320. 

(6) Katnakshi v. Nagaiathiiam, 5 M. 
H C. K. i6r; Narasaitna v Gangu, 13 
M 133; Arunaqiri v. Ranganaki, 21 M 
40; Subharaya v. Ramasami, 23 M \7 l 
(177) ; Meenakshi v. Mttmandi, 30 AI. 

“It) Venku v. Muttukamm. 12 M. 214. 
(X) Meenakshi v. Mumandt 38 M. 

"ft) .S'. Taleb AM v. 5'. Abdul, 29 C. 

vv. n. 624; so, 1 - £• *4*5 c 7 $: 

(10) Strange’s Manual, § 3M. P- °9- 
Tara Munee v. Mollee, 7 H S. R- 32s. 
8 I D. (0. S.) 247: Kammeymoney (In 
re), 21 (*• 697; Tripura v. Harwich, & 
C 405; Myna Bai v. Uttaram, 2 M. H. 
C. R. 196 (203); Sivasangu v ; Mmol, u 
M 277; Narasanna v Gangu, 13 M '33 
(134); Maharana v. Thakur Pershad, 14 
n( -2T.A • 12 I C 778; Saltsh Chander 

VlW- 

Ramchavdra v. Sttbtt Bat, 4 N- L - • 
Chandra Bhaga v. Vislmanath, 9 «■ L - 

R (ii )’HirlieU v 57 Tripura 40 C*. 


(673) F B, overruling Tara Muntiec 
v. Motce, 7 «• S R. 3*5, « «• D- (O- S ) 
247; Ram Nath v. Ihirga 4 C. 5501 Satm- 
neymonev, (In re) 21 C. 697; Rama.ianda 
v. Taikishari, 22 (\ 3471 Sana Moyee v. 
Secretary of State, 25 C 254; Sundnn v 
Pitambari, 32 C. 871, dissenting from 
Sivasangu v. Mittal, 12 M. 277; Narasanna 
v. Gangu 13 M. U3, following Buheshur 
v. Mata Gholam, 2 N. W P. H C. R. 300; 
Gattga v. Ghasilo, 1 A 4b F. B. ; Naratn v. 
Tirlok, 29 A. 4; Adeyapa v. Rudrava, 4 
B 104; Tara v - Krishna. 31 B. 495 
(sii): Jagannath v Tripura, 34 R. 553 
(550); Kujiyadn v f-akshttn 5 M *40: 
Subharaya v Ramasami, 23 M. I7< I W*” 0 
mfh v. Secretary of State 10 C. W N. 
1085; Sundatn v. Netnye, 6 f. I. J. 37 2 . 
Tripura v. Harimati, 38 C 493 ; 
Prasad v .Vh&t* #««. 4 .N b !<• 3° 
Subharaya v Ramasami. 23 M i7> j 
Meenakshi v Mumandt. A M H44- 
Mandaram v Manduram 24 M. L. J. 223. 
18 l C 601; Jagannath v. Narayan, 34 

B '(i 3 v Tripura, 40 C. 650 F. 
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As such, the Courts have upheld the claims of the husband,**®) stepson,** 4 ) 
brother’s son,* 1 *) the daughter,** 6 ) the mother* 1 ?) and the sister.** 8 ) 

3247. Degraded Married Woman’s Heirs.—This clause describes 
r . the heirs of a married woman. It does not accord 

aute ( ). with the text cited (§ 3240 ) which refers to the 

devolution of property possessed or acquired by a fallen married woman 
with or without issue. The subject requires examination. The following 
contingencies are possible: (i) The status of such women who had fallen 
before the succession opens; (it) is she a qualified heir to her husband, 
and (tit) her father; (iv) Ihe devolution of her property on her death; 
(v) her heirs to inherited estate, and (vi) her heir to her self-acquisition; 
(vii) the status of her bastard issue in relation to her legitimate issue, (viii) 
iheir rights, if any inter se. The first three questions have already been 
dealt with in the preceding pages.* 1 ’) As regards the effect of her un¬ 
chastity upon her heirs it is clear that unchastity does not amount to civil 
death, and it has no effect upon the enjoyment of her own inherited 
estate or upon the course of devolution of her estate. It is clear that 

where such woman is possessed of any property which she has acquired 

or inherited from her male relations such as the father or the husband 
its devolution would be unaffected by her taking to a course of immorality 
since immorality does not destroy the kinship, and kinship determines the 
right to inheritance. Upon her death,* 20 ) there are no doubt numerous 
texts*-'*) which represent the unchaste wife as civilly dead, but these are 
txeated as mere moral objurgations which have no legal value.* 22 ) If she 
remarried and her remarriage entails forfeiture of her interest in her 
husband's property as provided in S. 2 of the Hindu Widows’ Remarriage 
Act,* 2 ®) then her reversioners will take the estate. In this case Hindu 
Law condones unchastity but not remarriage, because it involves no change 
of gotra and while penitence and reformation is possible in the one case 

it is not in the other. In a Calcutta Full Rench case the question was 

whether a brother’s son was an heir to a degraded widow in respect of the 
gains of her prostitution The case w'as one under the Dayabhag law, 
but the ultimate decision rested upon a more general principle, for while 
the Court held the property acquired by a prostitute as her stridhan,* 24 ) 
and her brother’s son her heir under an express text of Dayabhag,* 2 ®) 
still as regards its applicability to a prostitute it was held that a woman 
does not cease to be a Hindu or exempt from the Hindu Law by reason 
of her prostitution.**) and this is the view also taken in other cases.* 2 ) 


(13) A 'arain \. Trilok, 2Q A. 4 

(14) Subaraya v. Ratnasami, 23 M. 171. 
OS) Hiralal v Tripura, 40 C . 650 F. 

B. 

(16) Tara v. Krishna, 31 B. 495. 

(17) Bhanga v. Dm Mahomed, (1922) 

44 P- L R. R. 

(18) Narayan v. Lakshman 29 Bom. L. 
R. 9.10; ( 19 ? 7 ) B. 456. 

(19) S. 244. 

(20) Debi Mongol Prasad Singh V. 
Mahadeo Prasad Singh, 33 A. 234 I’. C. 

(21) Matiu, XI-1K3-186; Gautam, XX 
§§ 4-7. §§ 10-14; 2 S. B. E. 278, 279; 
Baudhyayan, II-I-36; 14 S. B. E. 216; 


Vasislh, XV-§§ 12-16; 14 S B. E 77; 
Yadnavalkya, HI-295 (Mandlik) (270) 

(22) Hiralal v. Iripura, 40 (\ 650 F. 
B. (and cases there cited). 

(23) Act XV of 1856. 

(24) Hiralal v. Tripura, 40 ('. 650 
(661, 662) F. B., citing Dayabhag, Ch. IV, 
Sect I, § 18; Brij Indar Bahadur Singh 
v. Rani Janki Koer. r C. L. R. 318. 

(25) Dayabhag, Ch IV, S. Ill § 37. 

(1) Hiralal v. Tripura, 40 C. 650 
(663) F. B. 

(2) Jagannath v. Narayan, 34 B. 553 
( 559 ) followed in Meenakshi v. Mitni- 
andi, 38 M. 1144 (1154). 
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3248 . In this view the self-acquisition of a woman married nr 

SnSItute^e^S^ridhan a , moral cal | in S or h y prostitution would 

The Mndhan, and devolve upon her Stridhan heirs (8 3196) 

Jn/f j CO " cl . us : on wa<: reached in an Oudh case,>' 3 ) but in this the 
ratio decidendi is m conflict with the Calcutta Full Bench. In that else 
l h Brah,Zl 0t a i Halwai 1 b >. wh( / m sl'o had a son became the mistress of 
some and f y T ^ ^ & <la . u S hter - Her paramour’s brother had gifted 

descended / i ’1 “v thc qut ? u,n arose whether on her death the & land 
the Cnnrt h m*" so ? s ,K ‘P h f' »r her iregitimate daughter, and 

„ * , Urt - hcid [ oy iht , daugluer unde** the rule . t justice, equity and 

wa^ noi n he e, 'S : mi U 11 a S ° *' 1(1 lhat , r aa I»* s iiion of land by prostitution 
was not her Strnlb.m. the \<-.y r /erse of which i.as Ucn laid down by 
the Calcutta rligli Court who hau, howcvci, before ihem the case of 
a widow 


3249. Rut suppose a marurd woman with her husband and sons alive 
took to immoral ways and a< qvired property and had legitimate issue, who 
is to succeed to hei illegitimate or her legitimate issm or both? If the 
former it would offend against the laws of morality. If the latter it 
wouJd be unjust to her illegitimate issue. The succession of both may 
offer a solution, but it is still not unexceptionable. 

3250. According to a Madras case in such a contest, and indeed in 
all cases, an illegitimate child ot a prostitute cannot support his title to 
succession in preference to or along with a legitimate son, or even a 
stepson,<•»> either under Hindu Lav/ or on the ground of equity.(5) It 
has in fact no right of inheritance to either parent at all. This view 
proceeds on the ground that the illegitimate children of dancing-girk are 
allowed to succeed to their mother .solely by custom/ 6 ) hut that custom 
cannot by analogy be extended to all prostitutes/?) and that, apart from 
custom, neither Hindu Law nor equ ; ty favours their succession. As for 
the Hindu Law, it is pointed out, that although it speaks of the twelve kinds 
of sons, they refer to a primitive age long since past, and which was 
spoken of as past even in the Rigveda 3,000 years ago. At any rate, the 
Privy Council have held that, except an auras and an adopted son, the 
other sons have long since been obsolete/ 8 ) and as the Dasi-putra has only a 
place amongst Shudras, there is no texual authority to favour the suc¬ 
cession of illegitimate children/ 9 ) What then remains but equity and 
equity cannot, it is said, favour illegitimate children against the 
legitimate/ 10 ) But it was conceded that in the absence of legitimate 
children the illegitimate children would be heirs/ 1 *) though later on 


(3) Maharana v. Thakur Pershad, 14 
O. C. 234; 12 I. C. 778. To the same 
effect Ram Prasad v Subu, 4 N. L. R. 

(33) ; Chandrabhaga v. Vishivanath , 0 
N. I. R. 102 (107, 109). 

(4) Subharaya v. Ramasanu, 20 M. 
171. 

(5) Meenakshi v. Muniandi, 38 M 
1144 (1152). 

(6) Venku v Mahahnga, 11 M. 393; 
Miittukannu v. Paramasami, 12 M. 214. 

(7) Meenakshi v. Muniandi, 38 M. 
1144 (1151) ; Guddati v Ganpati, 23 M. 
L. J. 403- 


(8) feebnath v. Court of Words, 14 

w. r 409 r. c. 

(9) Meenakshi v. Muniandi, 38 M. 
1144 (1152) following Annoya v. Chun- 
nan, 33 M. 366. 

(10) Meenakshi v Muniandi, 38 M. 
1144 (1152) dissenting from contra in 
Taramuni v. Motee, 7 S. D A R. 273. 

(11) Mvna Bai v. Ullaram, 2 M. H. C. 
R. iq6 O'. A. Myna Bai v. Dotaram, 8 
M I. A. 400 (425); Meenakshi v. Muni¬ 
andi, 38 M. T144 (1153). 
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a more unqualified statement was made denying to illegitimate children any 
right of inheritance, and the contrary held in Bengal was explained on the 
ground that those were cases decided under the Dayabhag law and were 
therefore inapplicable to the Mitakshara country. But the Calcutta cases 
did not proceed upon any dissenting text of the Dayabhag, but on the broad 
ground that the self-acquisition of a woman whether married or unmarried 
constitited her stridhan and would consequently devolve upon her own 
Stridhan heirs. 

3251. The question who are her Stridhan heirs remains. 1 ler own 
issue are certainly her heirs, but does the term “ issue ” include the illegiti¬ 
mate issue? This is the crux of the question, and it must be confessed that 
unless they come in under the capacious rule of equity they have no other 
right of inheritance. 0 ■*> And in the singularly meagre state of textual 
authority on the subject, the Courts have decided the cases before them in 
accordance with the rule of justice, equity and good conscience. 0 3) This 
was the guiding test in a case in which the sister’s son of a prostitute 
claimed the estate against her husband’s brother's son. 

The Court held that while the tie of blood could not be severed by 
unchastity, it was sufficient to sever the tie of marriage, and that the wife’s 
desertion of the husband for purpose of prostitution for some 30 years and 
the latter’s abandonment of the former was tantamount to her divorce which 
left the sister’s son connected with her by marriage as her sole heritable 
heir.°b That unchastity does not sever the tie of blood was held by a hull 
Bench of the Calcutta High Court, 0 ** who however refrained from decid¬ 
ing the difficult question whether it sufficed equally to sever the tic by 
marriage. But in either view the preferential heirs of such married woman 
are her own blood relations, and in view of the Calcutta High Court the 
fact of marriage does not alter the rule applicable to unmarried prostitutes. 

3252. General Result Stated. —From the foregoing discussion it will 
be clear that the self-acquisition of a prostitute whether maiden or married 
are classed as her Stridhan (§ 3248) and that the right of illegitimate 
children of prostitutes of the dancing class to inheritance to their mothers is 
now recognized, but it is recognized as one arising out of custom and not 
under Hindu Law. In some cases the same rule is held to apply to other 
prostitutes, at any rate unmarried prostitutes, but this is regarded as an 
unwarranted extension of the custom. But upholders of the illegitimate 
children's right support it on equity which the other side do not recognize 
as tending to encourage immorality. The case of married women 
makes the question more difficult, for in their case the rights of the illegi- 

(12) Kamineymoney. In re. 2f C 607; Muniandi, .38 M 1144 (J15.3) 

Maharana v. Thakur Per shad, 14 O. C. (13) Ram Prasad v. Subu, 4 N. T.. K. 

2.34; 12 I. C. 778; Satish Chander v .31 To the same effect Maharani v. 

Mahabali, 2r Q. C. 272; 48 I. C. 750; Thakur Pcrshad, 14 O. C. 234; 12 I. C. 

Chondrabhaga v. Vishwanalh, 9 N. L. R. 778. 

102; 20 I. C. 557; Taramunee v. Motee, (14) Ram Prasad v. Subu Bai, 4 N L. 

7 S. D. A. R. 273; Myna Bai v. IJttaram, R. 31 (37) dissenting from contra in 

2 M. H. C’. R. 196, O. A. remanded on a Surnomoyee v. S-S, 25 C. 254; Sundari 

different point Myna Payee v. Oottaram, v. Nemyc Charan, f> C. I.. J. 372; Narain 

8 M. J. A. 400 (425) ; Sivasangu v. Pas v. Tirlok, 29 A. 4 

Minal, 12 M. 277; Narasanu v. Gangu, (15) ltirnlal v. Tripura, 40 M. 630 

13 M. 133; Subharaya v. Ramasami, 23 (677) F. B. 

M. 171 (177, 178) ; contra in Meenakshi v. 
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timate children come into conHict with their legitimate issue. No case has 
gone so far as to deny to the one his legal right, though in the absence of 
the illegitimate issue there are cases which >uld award the inheritance to 
the illegitimate issue and other blood relations of the degraded married 
woman in preference to her husband or his other sapindas. In the case of 
a married woman the order of successor '.<> her would then he (a) hei 
legitimate issue, firstly daughters and tlicn sojv>- (f;) her illegitimate 
issue in the same order: then, (c) either tier huslmnd and his Sapindas 
or her own blood relations- -a point upon which judicial opinions do not 
agree. But it seems that of die two the husband am’ his relations have 
undoubtedly a superior legal right, tho>' T h her ow:i b.ood relations may as 
plausibly appeal to equity in support r.f their claim 


3253. No Heirs. —That illegitimate children are at all dh.wcd to 
succeed is a corn ession to < ustom. As such, their succession is limited 
to their own parent, ■unce they have no right to collateral succession. 
Consequently, the illegitimate ^op of a bhudia is not entitled to niheiit 
his married wife’s stridhan/'s) But the rule cannot tolerate the recogni¬ 
tion of otiiu illegitimate concession, such as, for example, an illegitimate 
daughter of the sister of the deceased prostitute. In fact a sister s daughter 
is no heir to Slridhan in any case.!" 0 


3254. And following this view, it has been held that if a married wo- 
man deserts her husband and becomes the mistress of another man her daugh¬ 
ter tx.nl ... lawful wedlock. who has smee the dcgtada.um of her mother 
lived with her does not cease to be the .laughter of her mottrer fi>«™- 
ouroose of inheriting her Stridhan by reason of the mother s expulsion from 
“r Th latSStf suet, a daughter is rotated to st,creed to t o Stru han 
of the degraded woman in preference .o her illegitimate sons. " ™ “ 

iiltvinus because even if the sons were legitimate they would be included by 
t "SgwXdaughter, and they can aSjuirc no better nght by reason of 
their illegitimacy. 

M55 . Right of Ado^d m^Where JE 

CImm. (3). adopted child a right which is second only to the na¬ 

tural child. This is rMOgoiscd^ hcr i“^“Xth!r^Nfi'tin.ate or 
aStaTfc ^ttSllmanTIo Recession is the adopted chib.. 

35S fit Save as otherwise herein provided, Stridhan in- 

3 ’ herited by a female heir does not become hei 

F.m.i. 0 wn Stridhan, since a female can mhe.it < > 

«*t.t. i" Stridh.o. woman’s limited estate therein, which on 

her death reverts to the heirs of her last predecessor-.n-t.tle: 


fill Aviwary Auandoji v Sivaji, 49 

M ( ?iM?36. i.* following 

v Rathnavelu, 41 M. 44 ^ 6 

' (16) Secretary of State v. Shahnan, 0 

1 ( l7 ) A Mandaiam v. Mandatam, 24 M 


I J 221 following Subharayn y. Kama- 

2, M. .7. C 77 ) Hi«nt.«g from 

contra in Snasangn v. MmoI. 12 M. 277 
( 281 ); Narasanua v Ga>m, M M 
Tarammee v. Molee, 7 5 A - 
Kamineytnoney, In re, 21 C. bgtj. 
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(2) Provided that in the country subject to Mayukh, 
females belonging to the family of the Proposita, whether by 
birth or by marriage, take by inheritance an absolute interest in 
the Stridhan, which they possess as such, and which, on their 
death, devolves upon their Stridhan heirs. 

Synopsis. 

(1) Text on the Subject (3256). (3) Doctrine of Reverter (3260- 

(2) Textual and Judicial View 3261). 

of Stridhan (3257-3259). (4) Exception (3262-3263). 

3256. Analogous Law.—The rule here stated contravenes the 
express text of the Mitakshara which runs as follows:— 

Mitakahara.—“ 1 . After briefly piopounding the division of wealth left by the 
husband and wife (‘ Let sons divide equally both the effects and the debts, after 
the demise of their two parents’), the partition of a man’s goods has been described 
at large. The author, now intending to explain fully the distribution of a woman’s 
property, begins by setting forth the nature of it: ' What was given to a woman 
by the father, the mother, the husband, or a brothel, or received by her at the 
nuptial fire, or presented to her on her husband’s marriage to another wife, as 
also any other separate acquisition, is denominated a woman’s property.’ 

“ 2 . That which was given by the father, by the mother, by the husband, or 
by a brother, and that, which was presented (to the bride) by the maternal uncles 
and the rest (as paternal uncles, maternal aunts etc.,) at the time of the wedding, 
before the nuptial fire; and a gift on a second marriage, or gratuity on account, 
of supersession, as will be subsequently explained (‘To a woman whose husband 
uianics a second wife, let him giv«. an equal sum as a compensation for the super¬ 
session,’ § 34) and also property which she may have acquired by inheritance, 
purchase, partition, seizure c» fiiul’.w, are denominated by Manu and the rest, 
woman’s property.’ 

“3 The term (woman’s property) confoims, in its import, with its etymology, 
and is not technical, for, if the literal sense be admissible, a technical accepta¬ 
tion is improper 

“4 The enumeration of six sorts of woman’s property by Manu: What was 
given before the nuptial fire, what v'as presented in the bridal procession, what 
has been bestowed in token of affection or respect, and what has been received 
by her from her brother, her mother, or her father, are denominated the sixfold 
property of a woman is intended, not as a restriction of a greater number, 
but as a denial of a less.’T'S) 

3257. According to this definition all property which a woman inherits 
becomes her stridhan with all the incidents which belong to such property; 
and make it descendible as such in the special line prescribed for stridhan 
strictly so called. 

3256. The Privy Council Have, however, in a series of cases held this 
definition of stridhan as too wide. They first made it clear that property 
inherited by a woman from a male was not her absolute property, and 
that it passed on her death not to her stridhan heirs, but to the heirs of the 
male person from whom she inherited it.f‘«> 

(18) Mit-.,* Ch. II., Sec. XI-§§-i-4. 290 P. C.; Chelikani v. Chelikani, 25 M. 

(19) Tkok'oor Dayhee v. Rai Baluk 678 P. C.; Sheo Shankar Lai v. Debt 

Ram, 11 M. I. A. 139; Rhugwandeen v. Sahai, 25 A. 468 (473) P. C.; Sheo Par- 
Myna Bace, 11 I. A. 487; Chotay tab v. Allahabad Bank, 25 A. 476 (402) 

Lall y, Chunoo hall, 4 C. 744 P. C.; P. C. 

Malta Vadugauadha v. Dorrsinga, 3 M. 
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th T^ tent u e A the Same . rule t<J Property inherited by a 
heritinu tn fema,e which was inevitable, since a woman upon in- 
snrh ? I 1 ° u OU - f - n0t acqu,re Ilbsr,; ' l0 ri K l,t . hnw could She acquire 

nr .L g K 111,0 ■ ,nh f r,tln T to , a le,!ia le- (i,/ This rule has often been ex¬ 
pressed by saying that what has once descended as striding does not so 
descend again/ 2 -*) 


3260. Ibis ruic is another coiollary flowing from the general depen- 
Clause (l). dence of women who are piesutnably incompetent to 

exercise unlimited right of o\.n. rship over property 
whether the\ acquire it by gin, beqm t. partition o- inheritance. And it is 
immaterial whethei the prope r tv a.quired by them was s* rid lion ol the last 
owner or was itself a limited estate. If a shidhan, its fullest enjoyment is 
limited to its owner for the time being. Lpon its descent to another it 
ceases to be Stridhan. Since if the heir be a female the slridlwn lo 3 es its 
all especial attributes and descends to hei as her ordinary woman's limited 
estate/-*) and in its turn passes not to her Stridhan heirs but to the heirs 

of her predecessor-in-title. 12 o 


3261. This is the logical outcome of the view now settled, that a 
female heir inheriting property from a male takes onlv a limited estate; 
how can she then inherit a larger estate from a female, since Stridhan 
property can in no way be superior to other propeity held in full pro¬ 
priety right. Hut though the female heir to sliidlian takes only a limited 
estate, her heirs to it are not traced from the last male holder, but fiom 
the last female holder of the Stridhan who possessed the absolute right of 
disposal. Consequently, where the stridhan of a mother was in¬ 
herited by her daughter, the latter’s heir is the mother’s daughter’s daughter 
and not her son’s son/ JS) But in their case no preference is given to a 
daughter s unmarried daughter over a daughter’s married daughter, since 
such preference is only applicable to the own daughter/') 

3262. Exception.—The only exception to this rule is that now 

recognized in the country where the Mayukh law 
Clause (2). supplements and in part supersedes the Mitakshara, 


(20) Shco Shankar Lai v Debt Sahai, 
25 A 468 (474) P ('• 

(jt) Shco Shankar v Debi Sahai, 25 
A 468 (475) 1 J - C overruling O. A. Debt 
Sahai v. Shco Shankai, 22 A. 353; Slieo 
Par lab v. Allahabad Bank, 25 A. 476 P. 
C. To the same effect Vijiarangam v. 
La ks liman, 8 B. H. C. R. (O. C.) 244 
(272) ; Manilai v. Bat Rewa, 17 B. 758 
(761); Venkata v. Bhujanga, 19 M. 107, 
Vtrasangappa v. Rudrappa 19 M. no 
(118); Chotay Lai v. Chunnoolall, 14 B. 
L. R 235 O. A. 4 C. 744 P. C. 

(22) Sheo Shankar v. Debt Sahat, 25 
A. 468 (474) P- C. approving Hurt 
Daval v. Grish Chunder, 17 C. 911 (916). 

(21) Sheo Shankar v. Debi Sahai, 25 
A. 4<S8 P. C.; Sheo Par tab v. Allahabad 


Bank, 25 A 476 P C ; Sham Behan Lai 
v Ram Kali 45 A 715; Ram Kali v. 
Gopal 48 A. 648; Prankri Sen \ Noyan- 
,a nicy, 5 C 222; Hurt Dayal v llurish 
Chunder, 17 C. 911; Jogendra v Pliant 
Bhushan, 43 C. 64 (f>8). 

(24) Sheo Partab v. - lllahabad Bank, 
25 A. 476 ( 492 ) PC. 

(25) Subramaman v. / trnnacrwlam , 20 
M. 1; Hurt Dayal v. Grish Chunder 17 C. 
91 x followed in Sham Bihari v. Ram 
Kali 45 A. 715; explaining Sheo Partab 
v. Allahabad Bank 25 A. 476 (489) P- 
C.; Laksltmi Naraut v. Sumarni 46 A. 
439; Dhauna Mai v. Parmeshri, (1928) 

L. 9. 

(1) Ram Kali v. Gopal, 48 A. G48 

( 654 ). 
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where all females whether belonging to the family of the Proposija or 
married therein by birth take and transmit an absolute interest in their 
stridhan S -> 

3263. It lias already been seen that a woman inheriting from a man 
inherits a limited estate, the only exception being a woman, subject to the 
Mayukh, born into the family of the deceased, who takes an absolute estate 
[S. 303 (3)]. This section deals with her inheritance of stridhan, as to 
which, both the Mitakshara and the Dayabhag agree in regarding her 
estate as iti no way exceptional. It is true that the Mitakshara treats 
property inherited by a woman as her stridhan, hut in this respect the Courts 
have overruled the texts, holding that a woman takes only a limited estate, 
whether the property she inherits is from a male or a female.* 2 3) It has 
settled the law so far as the rest of India outside the Mayukh is con¬ 
cerned. Hut in that case stridhan property inherited by females, 
whether belonging to the family by birth or by marriage, retains its 
character of stridhan. In other words, they inherit an absolute and 
not only a limited estate It was so held in a Full Hench case, in which 
the grandmother had inherited from her grand-daughter upon her death 
three days after her mother who had inherited to her husband.*■»* It 

was agreed that in western India, daughters, sisters and nieces took 
an absolute estate when inheriting from a male and it was held that 
the same rule should be applied to all women when they inherited stri¬ 
dhan from a female, including even females who inherit as gotraj 
sapindas from females.*** 

356. The heirs to a stridhan take in severalty without 
Heir, take in benefit of survivorship, even if they be mcni- 
■•veraity. bcrs of a joint family. 

3264. Analogous Law.—It has already been stated that since the 
inheritance of stridhan is “ obstructed.” heirs take as tenants-in-common 
and not as joint tenants with benefit of survivorship* 6 * (§ 1230). 


(2) Bhau v. Raghunath, 30 R 220 (237), Fran Kissen v. Noyanmoney, 5 C. 

(237); Gulappa v Tayann. 31 B 453; 222; I lari Dayal v. Grish Chunder, 17 

Fandharinalh Gorind, 32 R v>; Dan- (\ on; Jogendra v. Phani Bhushan, 43 
lat Kao v Govind Rao, 5 N L. R 13; C. 64; Segamalalhammal v. 3 M. H. C. 
1 1 . C. 243; Laxman v. Bhau, 48 T 1'. R. (314); Venkatarama v. Bhujanga R. 
(N.) ir6 (Rule extends to Berar where 107 (109); Virasangappa v. Rudrappa, 
the Mayukh is dominant). ib, no. 

(3) S'/tro Shankar v. Debi Sahai, 25 (4) Gandhi v. Jadab, 24 B. 192 F. B. 

A. 468 P. C.; Shea Fcrtab v. Allahabad ( 5 ) Narayan v. Woman, 46 B. 17 ( 21 - 

Bank, ib., 468 P. ('.; Frankissen v. Ml. 23). 

Bhugivatee, r B. S. R. 4 ; Gangopodhayo ' ( 6 ) Karuppai v. Senkaro, 27 M. 300 
v Sarbrma 2 R L R (A. C.) 144 ; (308) F. B.; Parson v. Somli, 36 B. 424 . 

Cliofny Lall v. Chmmno Loll, R. I.. R. 



CHAPTER XXIX 


Su pplf.mf\- tary Provision. 


357. (i) 

Shastras subject 
equity. 


Question shou: i not be ' tided solely on the 
texts ot .,!(■ Slu'sfrtis hut i iust be made 
-rumble to roa.vm. 


f . (2) Where upon any matter the author¬ 

ity ot tlie Shastras is conflicting, it should be decided in con¬ 
form i tv wilii the rules of equity. 


Synopsis. 

(1) Shastras Subject to Equity (2) Principle (3266). 
(3265). 


3263. Analogous Law.—The t\\.» clauses merely paraphrase the 
following texts-— 


Brihaspati —“ Decision should not l-.- hased only <<n the Shaslrns By an un¬ 
icast >ni tig judgment there is loss of Dharm.'W 


Artha Shastra. —"Where the texts of the Shastras me it variance with equity 
with which Dharm always agrees, equity must piex.iii, the reading of the conflicting 
text of Dharm Shastras being considered to be erroneous ”<i' 


3266. Principle.—Shastric rules are merely general directions - 
neither framed with the studied accuracy of an Act of Parliament, not 
intended to possess indexible rigour of the laws nt the Modes and the 
Persians. It is true that some of the Shatras profess to be revealed, 
hut even they recognise the paramountcy of reason, justifying their 
infallibility on the ground that they referred to an age long past. 


358. In cases not provided for by this Code, or by any 
other law for the time being in force, the 
expressly 1 * C *r**ided Courts shall act according to justice, equity 
for. and good conscience. 


of this section underlies the 


3267. Analogous Law.—The principle 
following text:— 

~ .<48 In cases foi which no uilc has hecii gnen, that course mu 

he foESHf which at S hast ten Brahmins who arc well instructed, skilled 
i easoning, and free from covetousness, app-oxo 


(3) Cited in t Chose H. I.. (d r<1 ^ 

V 34- 


(4) Kautilya’s Artha Shastra, Bk ITT, 
’h. i, Tr 3, Ghose’s II. I- (3rd Ed.), 
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“49. They declare that an assembly shall consist at least of the ten following 
members, vis, four men who have completely studied the four Vedas, three men 
who belonging to the three orders enumerated first, and three men who know 
three different institutes of law. 

" 50. But on failure of them the decision of one Shrotriya, who knows the Vedas 
and is properly instructed in the duties, shall be followed in doubtful cases. 

“ 51 . For such a man is incapable of unjustly injuring or unjustly favouring 
created bcings.”<s) 

3268. The Hindu Law as administered by the Courts is the law as 
stated in the sacred books which is both imperfect and incomplete. This 
was recognized by the Smritikars who add a general statement to their texts, 
to the effect that upon matters not therein expressly provided for, the law 
to be administered is, that which the learned men propound is good law. 
This is paraphrased in the several Indian enactments as the rule of justice, 
equity and good conscience (§ 255). Acting upon this rule the Judges have 
built up a strong body of case-law, which has, to that extent, supplanted 
the rules deducible from the sacred texts. The Privy Council have recog¬ 
nized the force of equity in a case for which the Hindu Law, as such, 
provided no solution. The question in that case was whether a person 
could accelerate his own succession by his own wrong, <?,</., where he com¬ 
mits the murder of his predecessor-in-title. As already stated before, the 
Privy Council held that Ixith he and his descendants were debarred from 
all succession/ 6 ! t 


( 5 ) Gautam, XXVIII-48-51; 2 S. B. E., (6) Kenchava v. Girimallahha, 48 B, 

PP- 306, 307. 569 (575) P- C, 
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Laws applicable to 217 , 218 
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Absolute estate— See also < ift. Will 
(oft to females, when creates 1121.1124 
Conferred by the use 
term “ malik ” 

(oft to wife or widow 
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\\ ills 


f the 
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1121 . 1436.1437 
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1122 . 1436.1437 
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Words neccssarj to confer 1124,1125 
Account (•). 

Right of co-parcener to claim ✓ 11*-/1J 
No liabil'ty of manager of 

Hindu family to submit 710 , 711 
bxccption in case of fraud or 

agreement . 712 

Mode of taking, in partition 
suits 742 

Trustee, duty of. to keep .. imi 

Accretion. 

T<. ancestral property 597 , 598,601 
Special custom in the Punjab 597 
To separate property 619 

Impartible by 1000,1001 
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To impartible estate, how far 

self-acquisitions 009 

In impartible estate are self- 
acquisitions .. 1015 

Do. presumption regard¬ 
ing such J 016 

Do devolution of such .. 1016 

Do. difference between 

Mahomedan and Hindu Law 1016 
Woman’s estate 1438,1439 

Power of heiress to dispose 1440-1442 

H. C—101, 


Accretion. —(u 

mi :<i 4 

Page 

Bv lieuc-'-. 

how treated for 


put poses , 

■I inheritance 

1439 

Questi- n .>! 

mtentu 1 

1440 

jlv h< ii< ss, 

presumption re- 


naniiiig 


1440 

By heiress, 1 

v lew of important 



cases 1439 1442 , 1447,1448 

Unappropriated profits of heiress 
pass to reversioners only 1443 

Presumptions regarding, by 
heiress, arise when estate 
got by inheritance and not 
by devise 1443 

By heiress, when she is not in 
possession of estate 1442,1444 

By heiress, wlicn the purchase 
was made henami 14 - 15,1446 
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1040,1041 

Principle of rule regarding 1040 
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Direction for, by Hindu, can 
only be of self-acquired 
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During lifetime of widow for 
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Direction for, perpetual, too 
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Hindu Law fails 1040 , KM 1 

Religious and charitable en¬ 
dowments 1203 

Widow’s power over 1433-1435 

Two kinds of, inherited and 

accumulated by widow .. 1434 

No power over inherited .. 143-4 

Can dispose of her own 1434 

Prom limited estate by women, 
no testamentary power 1449 

Consent of reversioner ineffec¬ 
tual 1449 

Exception in Madras .. 1449 
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Act XXT of 1850 (Caste Dis¬ 
abilities Removal Act) 77, 2«44, 
218, 240, 241, 322, .140, 
357, 301, 484, 490, 503, 504 
Act XXI of 1850 (Freedom of 
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XI of 1852 1231 
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414, 500, 1280, 1318, 1410, 1590 
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VIII of 1859 .. 89 
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III of 1872 211, 213, 302, 340, .142. 

343, 302 
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257, 325, 320, 521, 737, 742, 757, 
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1190, 1444 
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575. 718, 752, 754, 708, 10.30, 1031, 
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1188, 1273 

VII of 1889 1260 
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Wards \ct) 78, 355, 493, 494. 
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Deceased Wife’s Sister's Mar- 
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Spec.al works of authority on 
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Kids applies 10 gi .iiidmothcr 409 

l , ‘sl.ile vested ill co-widows .. jio 

Kills inapplicabh to loint 

families . 110.411 


II ho max i/u r in adoption. 


’lexts 011 the subject 
Right to give confined to 
pari ills 

I’athei's power to give 
.'such power not controlled by 
the mother 

father's right not allected by 
age or conversion 
Mother's right 

Mother, limits of the rights of 
Ke-inarriage of mother not a 
bar 

Delegation ol right ji.i. 

T.imits of delegation 
Conditional delegation 


41 1 


4 1 ,t. 4 1 ' 
4 1 .<• 4 • * 

4U 

4 M. 4'4 
411 

»U. I". 

I'l 
4'4. 115 
4«4.4'5 
415 


Who cannot yire in adoption 
Brother .. 415 

Paternal grandfather 415 

Step-mother 415 

Adoptive falliei 415 

Adoptive mother |i 

Il ’Jiu may be adopted 
Qualification for adoptee Jib 

Textual rules on the subject 417-410 

Special text of Satuiaka re¬ 
garding 418 

Commentary on this text hy 

Nand Pandit 418 

Niyog rules .. 419.420 

Extension of Niyog rule, not 
permissible .. 428,429 

Identity of caste .. 420 

Orphan ineligible 414,420,421 

Person already adopted ineli- 
gihle 421 

Same boy cannot be adopted 
by two persons .. 421 

Nand Pandit’s view combated 421 

Age r f adoptee immaterial 


421,422.427 


Page 

Adoption.—(< onid ) 

H’lio may In adopted. —(coiicld.) 
Adoption before investiture in 

Ilengal and Benares . 4-4.4-D 

\dopt 1011 alter investure valid 
in Southern India 124 

Adoptee to Ik- unman led 
except 111 Bombay 422, 42.1 

Prohibited relations . 421, 125 

\dopiion of prohibited icl.i- 
lions cannot be suppoited by 
Jaitiim .aid |-i4 

\doptioii of eldest son or 
youngest son 145 

Xdoptiuii of .01 only son |.t; 

Mi anger can be adoplid |JJ 

Invalid adoptions (2O 

\ alid adoptions 427 

Prisons eligible lor adoption 42S 

\iloplloll of ilailghlel s by 

dancing gills |8p 4K5 

Lcicnionx for adoption 

Texts oil the subject 140, |41 

(oving ami taking essential 141, J42 

(living and taking imt as 
evidence but as its cssintial 
ceremony 141 

Mere ixccntioii of ilml in - 

Million lit I4i 

(■mug and taking, want oi, 

(annul In m.uli goml by 
/1/1 tun . alt I 451 

The gift and acnplaiiei aie 

only seculai acts 464 

Datta I Ionia can be pcrlnrm- 
ed after sometime 4(14 

Datta Homa unnecessary 
when adopter and adoptee 
belong to the same gotra 442 

Religious ceremonies unneces¬ 
sary for Smlras JJ4 

Can be performed vicariously 4O4 

Father can delegate authorny 
to some person to make 
delivery 4O4 

Inn turn ;aid, application of 
doctrine of . 445-447 

bit s tills of adoption 

Change of family 4(11,4(12 

Texts on the subject .. 4(12 

Retains pro|ierly vested in him 
before adoption 462 

Loss of rights in natural 
family .. 462 

Not liable for the debts of the 

natural family l<>2 

\cquisiiiun of tights in ariup- 
hvr family 4(14.404. pis 

\doptfc gels the same status 
as an auras son .. 464 

Exception in a few instances 
which are clearly defined 4(15 
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\doption.—(< until.) 

i> -(could) 

( C<J l ,arcu » ar > J»n.|wni )(,< 

, 01 }*>»lilu>n agantsi 

.i<loi>ti\c father and Ins n, 
pure_uiers , 

Succeed, l.«,ll, , , l„s a ,|o„ m , 

Ut her ami his adoptive 
mother 

Succeeds aK., to 1,, 1 .siridi.au 
and other relations , 

Rights of success,,,,, ; ,,i, 1 * 

lineally and collaterally 1,, 

Rights arise only at adoption 
, 46. 407 ,r h v[ 

>'XU-1,11,,ns la case of ado,,. 

dons liy widevs , ,,1_. „ |f)iS 

1 licit 01 such ado) lion 
trading In-. s],i,, 4 , K; 

WIhi. v.doVs hits),.mil -as 
IMtllal lit 11 Side 
1 tied on the tight o' smvi- 
\.ushi\i of cojiarc,mis . 41*, 

Ndojekd son’s ughis ugau.st tin 
ndojun, moth, 1 470 

I'^Uu ,il ra«l\ \ c‘slc‘fj in 
•ideiplie IS 1101 ill M slid >11 
adoption . 461,462 

l ontlict ot taws and illusion 
of Btuy I Untied 41,5,4',f, 

\doptcd son liounel l.y ahina- 
I'oits and lou'iacts ot adop¬ 
tive lathi, made lu fun 
., loplKiU 167, )(sS 

Oiltei alienations of adoptive 
lather, same light n. ccies- 
tion as ,inrut sou |fi(i 

Nights of adoptive fathet 111 

He ngal 41 

Only cut tailed h\ espiess 
agrieimm at the 'itne of 
adoption .j(>S 

1-ttect ot, in a 10,111 Muaksha,:, 

fainilv 4(«t 

liupailtblc 1 stale, nuiiis son 

prefeiied to adopted son . 471 

Kights of adopted -on limited 

ll> l>11 ill of ell,MO SOI, I/I, 1/2,474 

Tests .In- suhjcu . 171.47-* 

Muie of adoplcil son ami u» 

so,, 011 partition 171.472.474 


, Bengal and 


Piffcrenl \teu> 

Benares 

How caliulaicil 
'1'isl.s ot S aslnsth anel .. 

mtcrpii tail.»n 47-. 474 

Kights of adopted a,tel e ,unit 

loll, tit detent among Mnulras 471. ) 7 .( 
Sliuelia adoplcel soil gets u|iial 

shaic with 1,t ,mm sen, • 474 

Among dwtjas ade.pteel s,m 
gets t>| 01 1.3 01’ i;S ol the 
whole aivi-rdiiig t- dtfteieitl 
schools 


4/4 


174 


Adoption.—(, „ntd ) ^ A6, ' ; 

Result. „j adoptions .—(coneId.) 

Best, wllIl 

''ral iclaii .„s 

« «>]tLi<»ii 1< -.e 1 „j comph u 

t .'Usi'lU Vi'' llo- , , , nu . s - US *^" 

kg'.e e i..sins w, 


''M'tl • 


>-gills 


440-II1 

•' . the egle-e- 

tueili ,-aih |,M lall.et 

't , ' , l ‘"..- I" (.iiiopiie’s' 

1 2.i,s i, n asoiialile I )U 

•«. aelopii,, 
me,the' slloulil I, tain ihi 

hiinled estate ehiruig he 1 
HU turn . 

\giriin. 111 that ado).lee shall 
' C!, h '"I partition eluting 
■t'lopltve lather's hlelinte up, 

vgmmi-ui allow mg adoptive 
'■'•''ll le, give soon portion 
to his daughteis ( 

\gt cement allowing ,iele.pl, v. 
tat hi r ahsolute ,igl,i to ehs 
pose of 'el* l„s )iie>pe.,t\, io,el ill 

I .units Ilf till tule 440,4)1 

I'.tfeit of adopt,0,1 on Will ol ’ 
last oWliei 4) I. UQ2 

Is,glil -o sucicssion lineally ((>4,4(1) 
Rights to aiccessioii col¬ 
laterally )/,.), 4 (, | 

Ihvishmi of e-Wet/e’ ihi adoption. 

Limits ot the rule 410, e.; 

Results e,f (tec,sums 406-40N 410, 411 

What piopcrlKs \est 1,1 
adoptee 464 

Hushand e,f wiele>vv, a me mini 
ot a jouii family 467,4(1, 

Husband ot widow, a eli.ieletl 
nu-mhir 4117 

LlUct on widow’s estate )7u, 142H 

I'tTect on widow’s siridhau ^()f) 

Wile llu-i estate previously vest¬ 
ed 111 the idopled son is 

■hvcsti-il J63 

/ Lveimi/ e/tveiye,// adopt ton 

History of the law 4ft It’ 

Tests „n the sub] 1 el 44>.4|2 

Had its origin m Niyog 442 

( ondiliot's ol . 412,4)4 

Who can aelopl m this foim 1(2,,444 
I ..cal v.uiitns ot • 444 

(emirnon among \aml.ueln 
Bi.ehnims and Lmgayals and 
seitllhet u districts ot I’.ont- 
hay I’lesulency 4 44 

\’ot unknown 111 Bengal. I' B 

a,-el l 1’ 444 

I’likneiwn in Bun jab • • 444 

Rights of inheritance ■ 414.41V 
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Pace 

Adoption .—(eontd ) 

Diuamushyayan adoption —(concld) 
Rights of afterhorn sou of the 
adopter and adoptee .. 44.}, 444 
Customary adoptions. 

Jam adoption 

Who can he adopted .. 47b. 477 

Absence of religious sig¬ 
nificance . . 358,477 

Authority of husband un¬ 
necessary .. 388,477 

Age, marriage and relation¬ 
ship unnecessary .. 477 

(iivmg and taking, and the 
tying of father’s turban 
essential ceremonies .. 477 

Adoption of orphan allowed .. 477 

Adoption of married man 
valid .. 477 

Kritrim adoption. 

Meaning of 479 

Kritrim, Svayamdult, & Kreet 

sons . »79 

Last two now absolcle . 479 

No ceremonies necessary, oftcr 
and acceptance sufficient .. 480 

Adopter and adoptee must he 
of same caste 480 

Relation created only personal 480,483 
Hut if jointly adopted by hus¬ 
band & wife he becomes the 
son of both 484 

Kritrim more in vogu< in 

Mithila than 1 lattak .. 480 

Not secular but spiritual .. 480 

Simplified Kritrim in vogue 
in the Punjab 483,488,489 

Mithila variety .. 480 

Qualifications for 478,479,480 

Incidents of 480,481,482,483 

Distinction between Kritrim 
and Dattak adoption .. 481,482 
Its history 481 

Widow may adopt to herself 482 

Text of Vachaspati Misra .. 481 

Only Kritrim adoption allow¬ 
ed in Mithila .. 482 

Relationship created personal 

to contracting |iarties .. 480,482 
Adoption completed by con¬ 
tract ., 482 

No restriction as to choice of 

adoptee or his age .. 483 

Rights of succession .. 483,484 

Adoption of a Daughter. 

Conflict of views . . 487 

Illatom adoption. 

Customary in South India 485,487,488 
Its incidents .. 488 

Local variations of adoption 485,486 


Adoption.—(eontd.) 

Burmese adoption 

Page 

Apatilha and Keitima forms 

4*9 

Rights of succession 

Person of either sev. could be 

4*9 

adopted 

Insistence of natural or adopt¬ 

4*9 

ed child no bar 

4*9 

No ceremonies 

Same rights of inheritance 

489 

as natural son 

Adoptee can be disinherited 
if he becomes enemy of 

489 

adopter 

Burst adoption 

•1*9 

Absence of religious element 
Two kinds of adoptions 

4<*> 

among 

Xo adoption 

No adoption in Maliomedan 

490 

Law 

Nor in the case of cornu is 
from Hinduism unless by 

35* 

custom 

Such adoption by custom car¬ 

35*. 3<>-i 

ries no right of inheritance 
No adoption by Mithila widow, 
as husband's consent neces¬ 

35* 

sary 

Leidcnee and proof of adoption 

415. t'6 

Strict pi oof essential 
, l'vidcnce 111 writing if neces¬ 

<445 

sary 

Value of adoption-deed, imita¬ 

4 45 

tions and mutation of names 
Value of cntiy 111 ll'ajib-ul- 

445.447 


arac 388 

No presumption in favour of 
adoption .. 440,447 

Antecedent probabilities .. 447,448 
Condition of the adopter, as 
being issueless, very old or 
dying .. 447 

Publicity .. 448,449 

Admissions and conduct of the 

parties .. 449,450 

(onsistency of such admissions 
value of .. 449 

Conduct of the adopter .. 450,451 
Admission shifts burden of 

proof .. 451 

Adoption by widow, proof of 

assent by husband .. 452 

Adoption by widow, receipt of 

independent advice .. 452 

Ancient adoptions, proof of, 
less st rict .. 453 

Adoption by estoppel .. 453 

Limits of the rule .. 456 

Kstoppcl in cases of fraud, 
misrepresentation, etc. .. 458 
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Adoption .—(ton, Id) * AGE 

hvidence and, proof of adoption.— 
(concld.) 

Kstoppel l»y representation . iei 
Principle of the cui alii. t fT«ci 
ot tune iccog.iiscd 

Kstoppel hy arijiti'-cenct -iil-45 > 

Limitation for challenging 
adoption 454. t-> 

Limitation lor establishing 
adoption , 

Iturdcn of proof j'- 7 

Pleadings rcgai ding adoption 
Working rules with letmnci 

. , 15* 1W 

I’tntnni valet 

Scope of the ruL < (- 

Limits, to ns appltrali -n ‘ (37 

Adoption of y< Hugest -on 445 

\doptnm of eldest or nidi -im 4(4,435 
Vdoptnm hy widow liregi ml 
tit concuhinagr 457 

Vdoption hi untonsured widow 437,43X 

Other disqualifications . 438 

Vdoptiou tluough hi die 43X 

Invalid adoflion* 

One adoption hy two persons 35R 

Simultaneous adoptions 307 

( annot hi> Hired hy subsequent 

consent 174.475 

Kstoppel hy ronduct .. 4/5.47b 

Mire piesviiie does not 
amount to istoppcl . 475 

Adoption not invalid hecaitsi 
adoptee has nothing to in¬ 
herit .. 105 

KtTect of acqtnscencc .. 475 

l old adoptions 

\doplce acquiies 110 lights . 450, 4(10 

Request to adoptee • • 460 

l‘oustruction of the bequest .. 4(10,461 
\\ hether hequest also fails, 
question of donor’s intention 
to benefit adoptee as such or 
otherwise •• 4fi°.4& 1 

Persona desu/nata hequest to 460 
Invalid on account of public 
policy, plea of estoppel not 
allowed 4bo 

Adultery. 

Of wife • 

Of husband 3-*>. 33 2 

KtTect of, on right to mainte- 

nance • > ,2X ’ 545 

KtTect. on lestilution ot con¬ 
jugal rights •«- 

Adverse possession. 

Against manager ot endow- 
meat , ’ 

M,solute estate hy woman by 4.0 
llv heiress, limitation period 1554. 1 5.w' 
Heiress acquisition by, her 


Affiliation. 

Moo - ot, eaily Hindu Law . 
Modem law, as to 
\ftc,--born son. 

•< ght to claim jia. ntioii 
Mi “ havi '..Tii conceived at 
the I1111. ot p,u titiou 
Where fatho scpaialcs Horn 
comr sms and ..•man.s joint 


Pack 


.515. (47 


34* 


W, 


\hiic lai mi 

at all 

Mights ' . S ..11 


takes no diari 

**5,1/11,!/15 
r Hire l\id a. tin 


tuiK ol partitu.u and aftei 
distinguished o>j|) 

Special test and authonhe- 


Agarwal Bania. 

Adoption among .. ., 7 h 

Agreement. 

Marriage agreement ,27.x, 271;, jXo 

Mauiage, 1111 -.pecifically 
eufmceahle jXo 

Marriage, can In liiokcn for 
valid reasons am 

N'ot to aili p<, void 311} 

Ry widow, not to adopt, illegal 
and void 371 

To pay or receiv. money for 

adoption, void . 404 

To give and take in adoption 411,415 
To adopt, cannot he specifically 

enforced .. 474 

Rut suit for damages allowed 474 
1 uniting of postponing rights 
of the adopted son, validity 
of .. 43X, 44 ( > 

To hold pi upci ly in shares 
effects jiartition .. XCx> 

Korbearancc to sue good con¬ 
sideration for .. X64 

Against partition,, how far 

valid *97- *6*. 10.(6 

Where such agreement is for a 
specified time or definite 
purpose • • fy7 

To hold shares in severalty; 

proof of partition ■ ■ qjr, OAT 

To allci course of inheritance. 

void 1^67, taM* 

Not to exercise right of in¬ 
heritance, void IJ 7 A 

Alienation—SVe also Copereener, 

Joint family, 1 To man's estate, 
et, , ete 

Micnalion defined • • l0 34 

Inalienable properly 10.(4-1036 

Condition against alienation .. 10^6 

Void conditions l0 36. 10 37 

Valid conditions • • ,0 3H 

Rule against perpetuity 103R, 1039 
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Alienation. - (could) 

Direction to accumulate, lmw 

far \ alid 10.40-1041 

Principle of election applies 1042 
Of self-acquired property . 1042 

Of coparcenaiv property, when 

valid 104.4. lO-t4 

By female heiress 1045 

Powers of, manager . 10.45 

Powers of, irustee .. 1045 

Powers of, guardian 1045 

Powers of, shehait .. 1045 

Powers of, female hur 1045 

Hy guardian, how far voidahh 

hy minor . sjj 520 

Manager of joint family . 725, 726 
h'alhcr’s power in Miiaksli.u.t 


808,810.814 
iself-acquiicd piopvilv (160, 104.’ 

Coparcener’s right in I >,i\ .1- 

hhag 847,8 48 

l ather's right of alunation 111 
Dayabhag . 8|t» 

C oparrciiet’s right in Mit.ik- 
shara law 666. <1(17, um <>75 

Whether maiiitcnaucc-gr.ini 
creates a right 111 rent 10.44 

Burden of proof 794-797 

My limited owner 1045 

Holder of nti|iartiMe estate 

Ioo.t, 1004, 1005. lOdX 

Misnice of, no proof of in 
alienalulity of estates 100,4, 1004 

Kestianil on . 10,4(1 

When \oid 10.4)1, 10.47 

When \alid 1058 

Manager of religious and 
charitable endowment 1205. 1210 

Setting aside of improper, h> 
manager of religious endow¬ 
ment 1216. 1217 

Hurden of proof of iinjnoper 

1217. 121K 

By heiress 1440, 1452. 145.4, 1454 

Limited not hy others hut by 
nature of estate '1428, 1440 


restrain 1450 

Power of, by heiress allowed 
for religious purport s and 
necessity i|»r, 1453 

Reasons for limited pnvvu of, 
by women 14.II.14.4J 

Powers of, by qualified owners 
generally compared 1045 

lieneral powers of, by heiress 1045 

bor benefit, by heiress 1457, 145k 

Widow, no power to alienate 
property for her own spiri¬ 
tual benefit . . 1 

Dt whole estate by heiiess 
with consent of all ievci- 
siont ' r< f 47 —, 1474 , I J80, 148.4 


pAGh 

Alienation.—(r oncld.) 

Reversioner's light to avoid 
unauthorised, of heiress 1504, 1519 

Por partial necessity .. 726, 727 

Rules for setting aside or up¬ 
holding such .. 726-7.40 

hquitics on selling aside .. 7214, 7.40 
Widow’s power 145.4, 1454 

My heiress, burden of proof 1480, 1512 

My heiress through a collusive 
suit, limitation 1514 

luipiopcr, by heiress not void 
but voidable only 1514 

Monafule alienee when pro¬ 
tected 1047, 1048 

Of slndhati with or without 
considciation, ettects ditfei- 

ent 15 

AKyasantana 

Panuly, no partition among . q.45 

Anand. 

I list, >111.10 I01111 of 1n.1rn.1ge 

among Sikhs _*ty4 

Ancestral Property. 

Meaning of the term .. 595 

Texts on the subject 505 

Inherited piopcrly 5145 

Self-acquunl propniy undis- 

pos«d of 595, 596 

Nfodes of acquisition . . 596, 5148 

.Tendency of properly to be¬ 
come ancestral .. y/> 

Immaterial whether issue was 
horn before or after its ac¬ 
quisition provided it vested 
in bun some lime .. 596 

Accretions and accumulations 
„ , . 597.5yK,(*i9 

Purchase with joint or ances¬ 
tral f mills and repayment, 
etfeet of 5147 

Xo presumption that property 
111 (xissession of member of 
joint family is .. 598 

Unobstructed heritage .. 000,614 

If maternal grandfather’s 
property ..fjoi.fi 14 

Lift or devise by ancestor .. 615 

Joint acquisition by members 
of family .. 601,602 

Property thrown into common 
stock 602 

Properly treated as joint .. 602-606 
(•rant by flovermnent .. 606,607 

Impartible estates .. (107,608 

Acquisition under father’s will 609.610 

J ra,Ic . . • 7J6.75« 

Kc-umted ro-parcencr, properly 

• • • <-<49 

Maintenance giants 1008, 1009 
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Ancestral Property .—(covdd ) 
Rights of sons in, under 
Mitakshara 

Rights of sons in, undo Dava- 
bhag 

Direction for acuunulalint, in' 
applicable to 
Ancestral Trade. 

Distinction belvvnii, and nidi 
nary pailnership 
Heritable asset 
Manager who is 
Xred not he tin ehust m.ih 
member 

Rowers of man .go 
Must ,irl iti ’li.it c.ip,u'i\ and 
within .srojie of |i s tl .ifInnits 
< an pledge family rr. dil 
Liability of mmoi -nimbus 
Managi i no: accountable tor 
past profits 
Fraud of managet 
Liability of other nuntheis 
Manager cannot slat! new 


Rules applicable to Kutchi 

Menu >ns • 74? 

Manage i's right of suit . 744.744 
Partner-hip with stranger 744 

Ancestor worship. 

Practice of 5.6 

K\|dains the lest applied h> 

Day abhag • 6 

Angiras. 

Author ot a minor Snniti 36, 61, 6a 

Anityadwamushyayan—A.. . tdoftwn 

Antecedent debt S?<■<• uUo Debts. Father. 
Joint family. 

Meaning of “ Antecedent debt 747 

What is f 7St. 75A Hi* H 6 
Four senses of S, ' l • 8, ' , 

Not only anterior but also in- 
dependent 

F.sccssiee raU ’ ° r HiC 

recklessness, no far 
Father's power to sell propen, ^ 

Mortgage debt of fathei 
l.imits of the power • 

Debt merely promised not 
antecedent 

A«~dk.y.-''V SI,.dim, 7 I.,, 

Wliat i- 

... B.U 

Apastamb. , 42,37,5 

anil avitiu'utv ° , 

Anpared with aml c 

Hatnlhayan 


Apavidha. 

On ot the suh'idiary 
now obsolete 
Appointment—S'y t'other 

Ap..'Stacy. 


St!11''tn'!i i'Y' ni* (*! iuV.rand |ap.oi 2 

Arya Samajis 

(io\c med by Hindu Law 213.211 
Afainly confined to the Punjab 214 
Direct conversion by \ry.i 
Samajis 222 

Ascetic (s). 

Who ai e 21216, 3<>3,1 383,1384 

I.;t\v governing sucressimi to 

1381, 1418 

Aiur. 

Form ot marriage W 2?) 

Foiin of marria/e piesalent 
anoiig Shudras _ . 27o 

Succession to Strnlhan of 
woman 1575,157(1 

Atri. 

Autlnii o f minor Smriti 32, .16, 65 

Attachment. 

Of undivided share in joint 

family property 676 

Refore judgment creiites a 
charge 760 

Not effective to create 
- set crane e 

i Property not liable to .. **»> 

’ Attestation 

Kffect of, if estoppel • • 784 

Knowledge of contents not i«n- 
a pnted for • 789 

5 Ry reversioner to sale hv 

4 widow, if proof of consent 

6 AWM W M8 

6 Legitimate son ;■ 

Rank of, among sons in early 

7 Hindu Law • • J4/ 

Authority to adopt. 

A (ieiieial authoritv •• f' 

Mav hemal or in wimng 
X) If in writing and luui-tesia- 

mental) it ' ,c u ' li ' s ' -wo-,™, 


t'oiistiuctioii of authority 
Liberal construction of 
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Pace 

Authority to adopt .—(concld ) 

Can be conferred only on wife 395,397 
Widow must obey strictly 388 

Special limitation on, who can 

make 392 

Primal father can defer vest¬ 
ing of estate t’ll the death 
of the widow 391 

When becomes spent 393 

J’llTect of death of one widow 
having joint authority with 
another ' .. 394 . 400 


Page 


Bandhu (•).— (concld.) 

Classified order of heritable 1359 , 
1360 , 13 <i 2,1369 
Atma Bandhus 1344,1360 

Female Bandhus in Madras 1376 , 

1378-1380 

Female Bandhus in Bombay 1369 , 
1370 , 1372-1375 
Davahhag Law as to 1384 , 

1385 , 1393 

Who are not heir at all 1384 , 


1385,1419 


Ihrcction to adopt a /Viiwm 
desiynala .. 394 , 39 s 

i.united authority 399 

Illegal authority 39<>, 397 

\ ague authority 398 

Abuse of 398 

in vocation of .188, 398 

Prc sumption of t twor.itmn 389. 398 

Hmdu Wills Vet. effect of 391 

A«vard. 

Directing partition etTeets 

partition 875 

B 

Babuana grant. 

Kcvervun to grantor 578 

Bachelor. 

Wloptinn b.v, \alid 3<>2 

Balam Bhat 

\uthor of \ aijayanti 227 

Bandhu (•)—SYe al o Inherit¬ 
ance and S'in t ct\ion. 

Definition of 1298 , 1299 

Texts on the subject 1299 

Three classes of 1299 , 
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Rules of inhcrnanre 
How it differs trom Mitak 
shara ! ,g.- 



176 37' 

*"'■ *47 
’ tQj. 6190 




Benefit. 


Of two kinds (,^o 

Spiritual benefit defined 621 

Seculai benefit defined 034 

Spiiitual benefit distinguished 

fiom spiritual necessity 621.624.024 
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Heir to his uncle 1424, 1.136 

\ fleeted by half blood rcslric- 
tion • 

Preferred to grandson ot 

another brother 
inheritance per capita 
Position of. among heirs, in 
Mitakshara 


213 
213 
21.1 
213 
2 h1 
.V, I oint 
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Kinht t» ni.imiiii 
'/i//n> quo (ml,- on 
Miscncc (>f, r.ii'iini ij> 


common 1122, 1123 

Deyolmii n .1 prope-ity lu Id 
l’> 1257. 1258 

1 'igHts of, eulaigcd per ilirpei 
am! not p<■> nipit.i 1248,1252 

Take l>> succession under 
Dayabliag 1251 

Sin\i\orshi.i uhin defeated 1253, 1254 
Nil* sinwwiiK, propetiy !<- 

volw-s In inheritance 1255, 1^56 
Night oi ejecting purchaser 
Under Mitakshar.i m North - 
i rn India 1254 

Sm\i\mg, ii Jit oi, t<> sue for 
the drill in deceased co par- 
uner 1200, 12(_»I 

\nd comirsion 057-059 

( omertid, may ehet to fo’low 
old lan ' 057,058 

Hut rglits of nncoin cried 

nii’inhers safeguarded 058, 0.59 

Co»t(»). 

Of litigation, a family neces¬ 

sity 032,033 

Litigation must he foi benefit 


Of defending numheis, a I'anv- 
1 > necessity 

Partition suit. puniMon lor .. 

I’p to preliminary decree, in 
suit for partition 

Litigation about religious en¬ 
dowment, right of manager 

Court(t). 

Duty of, i» administering 
Hindu law 

"'"'""'Vau 

Stare Pei i (it ... 

Limits of jurisdiction ol, almut 
questions of caste 


, mtii.,, 568-570 

•iin 11 Mt ri hi oi, to adlin- 
uistei i-j.cci.d equitj m p.irti- 

. 950,951 

i i' on, to jihss final 

dime in a partition suit 
witln u apjilicatioii of iiartics ‘>70 

Power of, to fiame scheme foi 
charitable purposes 1144, 1145, 1245 
l’owei oj, to apjiiiint trustee 
for ichgious and ch.ititahle 
iiiilowment . 1195 

Knlis binding on, in making 
smli appointment 1195 

I diviT of, to decide gucstioiis 
unpro\ided for b\ thi Hindu 
Code 1597, 1598 

Texts on the subject 1597, 1598 

dourt of Wards. 

\ge of majority for a person 


Co* widow. 

I imitations of hci estate 14.17, 1438 
Is'ght to claim partition against 
each other 880, 1437 

Uiil\ for siparate possession 

and enjoyment 888 

Partition does not ^prejudice 

enorship unless by agree¬ 
ment ' .887,888 

yssignee from co-widow 889 

How far affected by decrees 
fin or against one widow 
e-yeu though she opposed 
the suit 1*27 

Oo-wife. 

Heir to Sliidhan, May tilth .. 1-574 

Heir to Stridhau of issuelcss 

c«,-wife 1574 

Right of, as ultuuus haeret 13801381 

Right to restrain act of heiress 1381 


contuqal riijhls 

Defence to suit for restitution _ 
of conjugal rights • - 

Rv husband 
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Cruelty —( concld.) 

Criterion of legal cruelty 
Instances of cruelty from judi¬ 
cial decisions .. , 

^ Custom. 

General. 

Recognition of, by legislation 
A universal custom soon be¬ 
comes statute law 
“ General custom as distinct 
from law” explained 
Source of Hindu Law 
Distinguished from law 
Proof of actual events not 
essential 

Authority of, in the Punjab 
compared with that in other 
provinces 

Growth of, reflected in the 
commentaries 

Recognition of, in Hindu Law 


Definition ol .. 247,249 

Definitions of, in English Law 248 
Texts on the subject of .. 247 

Confused with usage .. 248 

How it differs from usage 
generally 248, 249, 268, 209 

Recognition of, by courts .. 248 

Recognition of, in other sys¬ 
tems of law .. 248 

Nature of. 

General custom .. 249 

Local custom .. 249 

Tribal custom .. 250 

Family custom .. 250 

Strongest proof necessary for 
family customs .. 250,203 

Elements of valid custom. 

Agreement, custom originating, 
invalid .. 253 

Must not override statute law 251,257 
It must be ancient .. 252, 253 

Origin within living memory 
not ancient .. 252 

Proof necessary for presump¬ 
tion of antiquity .. 253 

Antiquity, proof necessary 
under English Law .. 253 

Must be certain .. 254,255 

Must be compulsory 250 

Payment of fees effect of ., 256 

Must be consistent ., 254 

Must be peaceable .. 256 

It must be uniform .. 253,254 

Effect of discontinuance of, • 
whether accidental or inten¬ 
tional .. 253 

Difference between interrup¬ 
tion of right and interrup¬ 
tion of enjoyment ,, 254 

Morality, ideas of, different for 
different societies ,. 258 


Custom —(com Id.) 

330 Invalid custom 

Illegal • ■ 21 

131,332 immoral •• 2! 

Unreasonable 

Opposed to public policy .. 2. 
82, 83 Heading and proof. 

Q General custom 

4" |‘lea of custom must be fully 

249 , ■' i 

ioo Proof of custom .. 2 

Not a mete balance of probabi- 
82 lilies 

Question of, mixed question of 
18y law and tact 

Degree of pniof 
Quantum of evidence 
82 Difference, slight ami wide de- 

parturc from normal law 
• oq Strongest proof necessary for 

.. ‘iv’ family custom .. 2 

C\'- Numerous instances if ncccs- 


If necessary to be proved up to 
date 

Impartiality of estates 
Entry in wajih-ul-ar/ 

Practice of primogeniture for 
four or five generat'ons 
Onus of proof 

l:: idciu e oj custom q_ (j ^ ^ 
7\cts and - conduct 
Admissions and estoppel 
F.ntncs in public record 
Instances of application 
Numerous instances necessary 
in case of general custom .. 
Effect of lapses, difference be¬ 
tween family and general 
custom 

Judicial notice, when custom is 
well known 
Judgments of Courts 
Opinions 

Published works of repute 
Transaction recognising 

custom 

General custom 
Local custom 
Communal custom 


|S3 Local custom .. 268 

254,255 Communal custom .. 268 

256 „ ^ 

256 V9»tom«ry Rule*. 

254 Adoptions 388, 476-490 

256 Adoption among Hindu con- 

253,254 verts to Mohatneditnistn in 

the Punjab .. 485,486 

Marriage 292, 293, 297-299, 343, 344 

253 Punjab marriages .. 294 

Divorce .. 321 

Remarriage of widows 295, 302, 303 

254 Impartiality ..993,994 

Inalienability 1003-1005 

258 Primogeniture 1020-1022 
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tu.tom.ry Rules— (tom Id ) Pa< * 

v>>«^i ,l M, i ;:!:;r ncnis w « m»i 

.Mins 219 

Miujus ■ 211-21.1 

Sikhs 2.8,219 

Punjab • 210 

Cutchi Memons. / 

Vl»l>ll€ .l|»l|,ty |l m| | H | ( 

inheritance to 

Cypre.. 

1 hirtfiriiH* "f iiii 

r..no„lc ,,f do 1|IHI HIt {}}] 
|>pht.uhle to religious and 
rhanuble l ,,, quc-is .,',l v H42 1144 

Milu whin ijiplii.l 1142, 1115 

i <gacy in hr applied to objects 
•ikni or ( . the localm ip 
O iulcil by the testator ' 1143 


Micu i’t lorin of murmur 

Damdupat. 

Rule nl 7 

History nt tlir Mile 
'•’■'xi of Mann 

Ktrnt and scop,. of the rule .. 
Not applicable when creditor 
liable to account 
Only applies to Hindu debtor 
Whether affected by the 
Transfer of Property Act .. 7 
Dancing girls. 

\doption of daughters among 4 
\Ilowed by Madras High 
Court only when it is not for 
iiiunoiul purpose 
Succession to stridhan of 
Nights of children 
Nights of other blood i elutions 


Nature of the ceremony .. 4 
Unnecessary where adopter 
and adoptee belong to the 
same got ra 

Usually performed among 
tw ice-horn 

Performance of, after adoption 
Non-performance of, whether 
would imalidatc adoption .. 
Unnecessary for Shudras 
Non-perfoimance of, and 

factum calc! •• 4 


Son l»y adoption 

Place of, in early Hindu La 


Dattak Chandrika. 1>A< * 

Authorship und ,. H <. „ f 

S: -».. 71 

\uth. Mty ln , •• 71, 230 

Authouty s*oV'h India JS 

Dattak Mimamsa. 

Authorship und a„. 

'“thorn on ! 7, 

..t i* § 71,230 

. u > ... "gal J26 

Daughter. 

M.irn.;^ it nueessits 275,27o 

•\,i oo , ) l>cns, ‘ s . Ml, 948 

•\ih»puoM <>[, cnmirou i» cmi)\ 

tunes J ... 

Adoption of, now prc\ahnt 
only among dancing girls 353, 4gl, 

Ad>,jiiion of, legal decision re- 

fusing to uphold 4X7 

Night to puitition against each 
otm i s 8HS 

Only for separate possession 
and enjoyment ggg 

Partition does not prejudice 
revusio'n'rs or right of 
survworship . 888,889 

{ ‘ ,n . . 1121, 1121 
Kignt of survivoish.p among, 
■nhenting from father 1250 

Exception in Maharashtra . 1250 

.Maintenance nt, alien widow¬ 
ed 554 

Maintenance of, if iiiiinariied 554 

Illegitimate daughter if entitl¬ 
ed to maintenance 5s4 

Nights of inheritance 1317, 1318 

Texts on the subject 1317 

Pioference among, for inherit¬ 
ance 1317, 1318 

Uarren m childless widowed, 
rights of 1318 

Illegitimate, rights of 1318, 1319 

Competition with illegitimate 
son of Shudra .. 1313 

Right of inheritance under 
Dayahhag Law 1409, 1410 

Preference among 1409, 1410 

Unchastity, disqualification 1319, 1440 

Limited estate 1319 

Exception in Hoinhay .. 1319 

Exclusion of, by unchastity .. 1319 

Exclusion of,-by custom 1319 

Stridhan, right to 1506-1508 

Limited estate n> inherited 
stridhan .. 1425 

Takes as absolute heiress in 
Isom hay • • 1436 


No right of maintenance un¬ 
less he has ancestral pro- 
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Daughter-in-law—(< omld ) 

Heir of lather-in-law hound 

legally to maintain .. 553 

But donee or de\isee of father- 
in-law of his self-acquisi¬ 
tions, not hound 553 

Daughter’s daughter. 

Handhu m Madras 137*1 

Bandlui in Bombay 1370.1375 

Stridhan, heir to 1568, 1569 

Daughter’s son. 

\doi>tion of, valid h> custom 186 

I'ositiou as heir 1320, 1321 

Reasons for heirship in Mitah- 
shara . 1320 

Postponed till alter his mother 1320 

Reason for licit ship in l)a>a- 

hhag U10 

IV’fjrred to childless widowed 
daughter 1410 

T ikes as full owner . 1320 

Survivorship among 1320 

'L'vvo or more, take /*rr mfitu 1320 

Daughter's son’s son. 

Bandlui in Milakshar.i 13(i0 

Dayabhag. 

Age and authorship of (i7 

Pragmcnt of a larger work 
“ Xyayaralna ” of Jimut 
Valiati (>7, 188 

Principal work ot authorilv in 

Bengal . 225 

Dayabhag Law. 

Right to claim partition under 

863, 861,878,885,880 
Law of inheritance .. 1385, 

1386, 1393 

Compared with Mitakshara 
about inheritance 1385 

Principle different hut result 
the same as to near relations 1385 

I bffcrent only as to remote 
relations .. 1385 

Spiritual benefit, key to suc¬ 
cession 1393,1394,1395 

One mode of succession only 1387 

Samanodaks under, who arc 1402 


Of inheritance to stridhan 1578-1585 


Daybhag School. 

Authority to adopt 369,371,372 

Joint family .. 593 

Differences between, and 
Mitakshara .. 593 

Inheritance 1393,1394 


Dayatatwa. 


Authorship of 
Extent of its authority 
Bengal 


226 


Page 

Dayakram Sangraha. 

\gc and authorship of 220 

Aulhoi it> of, hi Bengal 226 

Daya Vibhag. 

\gc and authiii ship of 38,70 

Deafness. 

(■round toi exclusion fiom m- 

hci nance 1390 

Debt(s)—Xi. in'vji Jowl Jointly 

Pc bunion ot 746 

Torts, damages uiismg Mom 718 

Pic-cmpiive deem _ 749 

Rule oi I '.undiip.il 771-773 

f-Meni and scope ot tin rule 772,773 

t onii.titvd hv managei, Joint 

Hindu Emml) 713-715, 777 

Biuni /ic/e tianslcicc Horn 

maiugci when pioicctcd 721,785,780 
Bv •nauagci. Joint lamilv, pic 
sumption ol valulitv iinliss 

piovid to he illegal 725, 726, 785 
Bv inaiMgci, Joint family, hm- 
den ol prool varies as it is 
seemed or unsecured 7<it) 

I'.llects of invalid tiaiiskr 725.726, 790 

Piltci cnees in i(|mt> helween 
voluni.irv and iiiveduutar> 
tiansfers 675,791-793 

P.lletts oi mvaliil tiansfers in 
elillereiit provinces mi ac¬ 
count ot ditfcicni schools of 
law 790, 791. 793 

Decree against father oi 
manager . 799,801 

Pious obligation of sou to pa> 
the debts of ancestors 81 

l ; athe*r’s debts, liability ol son. 
under Mitakshara . 808-813, 

815,832,833, 835 

Pious obligation of son, mi 

father’s death . 808, 835 

Son's liability original!) mile- 

pendent of assets 813 


Obligation now 

limited to 

assets 

813 

Whole joint fan 

illy property 

is assets 

813 

Liability during 

father’s life- 

time 

762.808-815 

Power of fat Im¬ 

to sell whole 

properly 

.. 808,814 

Position of assignee by father 828 

Equity Iwlvvevii 

sou and 

falhei’s assignee depends oil 

bona fid a and 

notice . 843,844 

Execution sale- 

of ancestral 

property 

.. 840-843 

Notice of immoral or ilU’Kal 

debts to purch; 

iscrs in cxc- 

cut ion sale 

798, 799,840, 841 

Execution sale, 

vvliat passes 

by 

.. 842,843 


226 
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lexis fur determining 7‘io. 812, W3 
yinsiion as to what mint si 
was sold, one of tact 7W.W2.SU 
Klghl of soils to he hi aid n 

•'‘■feme «4? 843 

Sons need not In miph ailed . w 41 

Son’s mtcrisl when passes . X41 

K'gbt, title and intirist, mi ail¬ 
ing ot t > 

< reditor’ i right s, H en"-- 
•state for drill of lathii 

alienation tot debts 


Debt 

\\ hat 


1023 

P.M» 

-6 mild ) 

is an antuei’i ill debt 

717, 751, 752 

I her, .1 low.d •• wssily XI 5-817 


bxeessive alienation tin debts 79(1 
Hoim fide transfer!e protrvir.l ,8-, 786 
Nil* station, > Hit! -f 789 

Kintals, eud.i’ir of r. pie- 


II, 

\i...... 

Ki cital 
sentation 
\ idi miarv \ aim 

Nir.ssiu tor me 

N 


h> creditor or alienee 787,788 

Notice when presumed 788 

(Ju.mutin of evidence neces- 

sarv to prove necessity 789 

son "not liable for illegal or 

minimal debts ot lathe' W- -820. 

823, 82'. 761, 702 
bather's own share liable ?(i2 

Onus of proof of minimality 

(..•ni nil* proof of imnn.ral.iy 

ii.sutticiem , ■: ' x 

"S„ - 7«: i“! m-m 

What is imprudent or ""pr«'l*r 

dehi , •• 7,4 

\vvavaliank debts what are . 7M 

|low distinguished from illegal 
oi immoral debts 

Imp. ude.il . “avjavahank ^ 

nuaiuiiR of, the p ' 7 (y 4 , 

Imprudent debts of fat gw 

i ,,sts of unsuccessful hliga- 

,i„n, whether illegal or im- ^ 

liar red' ^ acknowledged ^ ^ 
wbethel illegal 

\greeineni n> 1*y l,slrrc ‘ ’ * 825.820 

father it ;° 1,<l J l | K . r 8)8.826.827 

surety debts ot 82 0, 

Misappropriations of tatnc ^ ^ m 

mlmnnstia.um^ 

S StiUv of fraud in such ad- ^ 

/"'U or mortgage 
|,, :SIV ‘'-charge ante- 


l.ial. ’ .y to p.y t;>t’in's ilvhts, 

when be...mi rsonal 833, 834 

i not 1ial.lv f .. father’s 
dihis iii.iiriv.l .• ii partition 835 

Nmm.iUi ii f.• >■ ll.iruiig lain- 

tt.i against .■ 7l>7,7o8,829 

P.u dally i did tiow far is soa 
iial l. 765 

! i.iii'ht;, i son I'm iiilervsi 7Wi 

l.ial hi 1 ot gi Hudson and 

great pi and son 837 

Vrovi-aons foi family del .Is in 

partition decree • 946 

Incurred after parti 1 ion by 
manager . 838 

Ot one copaicenei, liability of 

.mother • ■ 759-761 

Non-lMhiliti of Coparceners 
for, of diCvAsul coparce 


1259,1200 
12fit) 

12<i0 


Kxception m cast of die son 1260 

I'.sccption where the debt 
'Hinefits ,he estate 
( oparemer’s liability tor 

personal dehts •• 753,759 

Kv^cmuoii s*nlc shares, for 
debts of coparcener 675,076,759-761 
Whether such sale creates a 
right f« rail ■ m 

Mortgage «f shar. for, when 
binding 

Right of sunning coparceners 
to sue for the debt due to 
deceased coparcener 1260, 1261 

Husband and wite, liability ot, 
for debts of each other 
Implied agency ot wth, 'or 

necessaries 

■US; if"”* 

1 ‘iarn'd f debt's >V> ' * 758,14t/. 

Priority of husband’s, to 
widows claim for mamte^ ^ ^ 
nance ’ j jr 

Heir, liable for debts 75j 

Liability limited to ass. 758 

Limit ‘>f the , ' 

Surviving coparcener wnn 
liable 

Non-liability of other copai 
ccners 

Liability where decree, an • wl 76l 
°lil’.c eMail, micccsm., la pa!^, m2 
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Page 

Debt(a )—(font Id ) 

K\tent of his liability depends 
on nature of estate 1011 

Earlier and later views on the 

subject . 1011 

Liability of donee to pay .. 768,769 
Of heiress binding on rever- 

sioners, what are 1519, 1520 

Trade, reversioners bound to 

pay ■ ■ 1520 

Debuttei*. 

Property, what is .. I1W 

Decree. 

Against father binding on 

sons 834, 835, MO, Ml 

Eight of sons to contest 
against .. M2. M3 

If separate suit necessary for 
executing against son, the 
decree against father .. 829 

Sale iii execution of, against 

father MO-MJ 

What passes by sale in execu¬ 
tion of .. M2, M.1 

Meaning of “right,” title and 
interest 842 

Pre-emptive, classed as debt 
under Hindu Law 749 

Partition decree, provisions in 946 

Preliminary, in partition suit 9(>X 

Effect of, shares not altered 
by subsequent events .. %9 

Final decree in partition suit 790 

Obligatory on Court to pass 
without application of 
parties 790 

Restitution of conjugal rights, 
form of 326, 328,329 

Against manager of joint 

family 799,800,801,802 

Against manager, minor when 
hound 706,719,721,722 

Against manager, of charit¬ 
able endowment 1215, 1210 

Against minor, validity of . 530-532 
Representation necessary .. 530 

Consent decree against minor 
void unless consented to by 
guardian .. 331,532 

Decree against minor by fraud, 
etc., of guardian .. 531,532 

For maintenance, what it 
should contain .. 585-587 

Should provide for every con¬ 
tingency .. 585-587 

Form of decree .. 585, 586 

For maintenance, without 
charge, on property, nature 
of .. 587 

For maintenance, with charge 

on properly nature of .. 587 


Page 

Decree —(< om Id ) 

Against limited owner or 
heiress when binds i eversion 

1522,1526 

Against widow, when binds 

the estate 1522-1526 

Sale in execution of, against 
widow how far binds rever¬ 
sioners 1531, 1532 

Against heiiess, binding on 
leversioneis only when it is 
lepiesentalive suit 1521-1526 

Do. when litiga¬ 
tion bona fide 1525 

Trial must be fair .. 1525 

Consent, against heiress, how 

far limiting oil rej ei sinners I.x20 
t oui|)i oinise, against Iniress, 
how far binding on rever¬ 
sioners 1528, 1529 

Exception in the case of fraud, 


collusion, etc. 

1525, 1528 

Personal, against liei 

ress not 

binding on reversionss 15JO, 1532 

Dedication. 

What ci nisi mites 

1170, 1173, 11/4 

May be, by gift or lx 

Lillies! . 1178 

If "by gift, may be oi 

ral 1177,1178 

Xo expiess words 

necessary 

for 

'1177, 1178 

Partial 

1170, 1171, 1181 

Absolute 

1173, 1174 

Xo Cl e.illi ill ot liu-i 

. sary' for 

1 H77, 1179 

Proof of 

1179, 1180 

Proof of, maintaining 

separate 

acci nulls 

1180 

To non-existing idol 

51ti, 1182, 1183 

De facto guardian. 

Who is 

. 494,515 

Ills powers and tight 

s . 515,517 

His position in Mu 

hamedan 


Law 5 It) 

Has no power over personal 

rights of the boy 517 

( annul enlarge limitation by 
payment or acknowledgment 517 
I Hffercntiated from an inter¬ 
meddler ,. 517,518 

Degradation. 

Effect of, on right to suc¬ 
cession 240, 241,1285.1286 

Statutory provisions .. 240,241 

Preference as between degrad¬ 
ed and undegraded relations 

1591-1593 

Degraded women. 

Law applicable to ,. 2 24 

Heirs of 1590,1593 

Husband and his sapindas 1586,1590 
Preference of legitimate to 
illegitimate issue 1591-1593 
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Degraded women— (tun, 1,1.) 1 At,E 

Siicci'ssiim, illegitimate daugh- 
Uis m .Madias allowid % 
custom i SfH 

\doplcd daitghici, alleged 
custom ' . 

Desertion S ee J\\ Utlul-.n, „i 
ru/his. 1 1 

Devala. 

Author of second.u v >1111111 , g, 

Devanand Bhatt. 

Author of Siimti f luiidiiK., ;u 

\Vho L.m make IOW-I093 

\\lut p.issis 01. IP,', llJt-1128 

I crson.i design it.i . 4CW) 

lo person diM’uhed as adopt- 

'' ,1 . s, ' l a f 4oO,4ol 

*>> iatnci, of ancestral pio- 
I'rrty .. 015,610 

lo member of joint family .. 015,<»10 
Of undivided share, invalid .. 1092 

To unl/orn person void under 
Hindu Law 1079,1081 

Modification by statute 1081. 1082, 108.1 
Hindu Disposition of Property 

\ct 1082,1083 

'lo wife or daughter as heir .. 1125 

To females, difTiicnl views 
Mated 1124-1128 

Divesting of Estate. 

By adoption 403. 127', 1428, 1429 
Remarriage .. 1429 

Conversion . 1429 

Retirement from the vvoild . 1429 

Subsequent removal of dis¬ 
ability . 1272 

Not by subsequent disability 1272 
Mid incontinence 1272 

B\ subsequent birth of a son 1273 


Dharm. 

Bequest for, void 
Dharma Shastras. 

Table showing age and author¬ 
ship of 

Sources of Hindu I.aw 
Age of „ 

I’m lion of the Smrjtis 
Sge and authorship of 
Digest*. 

Table showing 
\tiglo-Indian 
(‘olehtooke’s Digest 
Of Sir Thomas Strange 
Of Sir W. Macnaughteii .. 


Disqualified Heirs 

Who 

No 1 mill p, clan 
Dn 1 n.difi cation 


1273-127/, 127*1, 1281 
P notion . 883 


'■d of duq.ialilicaii 


]• olt«|..„ 

Right of, 10 in. mt. ua 
tests 11,1 the slibp 1 1 
R ght of family 
niainti nance 
Can pel feel title hv 
! tssessnni 
Right of issue of 
Divorce. 

As such mi' now n lo 


Whin allow id 321 

In case oi conversion in 
C hristunm 32() 

Native convert's Marnage 

Dissohil...n Act 320 

Indian Dnoice Ait .. 32) 

Bv pas incut oi line, ms- 
toniaiy * 321 

\ aluhtv of sihIi divorce 321 

Domicile. 

“ Doiiunli of origin" mean¬ 
ing of the plnase 231 

What is “law of oiigtn'’ 230 

Hindu Law, not alfected by 
change of 230 

On migration option lo adopt 
the law of new domicile 233 

Evidence and proof of 230, 233, 2.14 
Migrating family, law applic¬ 
able to 233,234 

Jains no exception to the 


Donatio mortis causa. 

Recognition of, 111 Hindu 
law .1074, 1123 

Uillercncc hclwien English 
and Indian Law 1123 

Donee— SYe aUo Gtjl 
Acceptance by, if essential 1069 

Possession, delivery of, to 1069, 

1074, 1075 
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Donee —(cone Id .) 

Idol, if can be .. U)7(> 

Ch»ril> 1079, 1084 

Unborn person, if can be 1076-1079 
Statutorv modification of the 
rule ' 1077, 1079, 1082, 1083 
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814, 842 

'’■ill does not pass when simple 
money decree 8(4 

I h i roe against man.igci of 
joint family . 799-80.1 

What passes under such sale 799,800 
Meaning of right, title and 
interest . 842 

Headings to he examined 803,804 

Decree against manager of 


endowment 1205, 1215. 1216 

Decree against heiress how far 
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Svstcm of kinship through, m 
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adoption 

Debts of, grandson s obligation ^ ^ 

Grandmother. , 

Right of. on partition to a 

Portion of. as heir in Hominy 1373 
Position of, as hen; except in 
Rombay 1320 


578, 1008, 1009 

1129 


Existence of, bar to ado 
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Nature and scope of 
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Greece. 

Education in .. 8 

Adoption in 10 

Guardianship. 
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Of separate property 540 
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Appointment by Court — (concld ) 
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Grounds of unfitness oi 
guardians . 534 
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parcener 535, 539, 540 
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ing principle 533. 53 ■> 538 

What is minor’s w If.ti > \4o 

Natural parents pu ierred («. 
adoptive u'tir 

adoptive pan up- . 538 

( on version of parent to other 

religion, cHect of 5O.’-500 

Removal of guardian • 5 7 -', e 36 

Uiifitinss -f father 536 

Ihililncs* oi mother 537 

Ni' jurisdiction to Jppon.t 
when minor or disqualified 
memher not entitled to pos¬ 
session 539 

Joint euardians of persons 

and property 538 

Minor when consulted 538 

Finality of Court’s order 538 

Kffcct of, cancelling a guardian 
otherwise appointed or 
constituted . 512 

Natural guardian's poweis are 
reduced if he is appointed 
C ourt guardian 542 

Powers of manager limited 
when he is also guardian- 
ad-litem • ■ 719 

/’..avrr and Rights of guard tan 
\cts of guardian binding on 
minor, only when he acts 
as such • ■ 528* 529 

Rule confined to cases of un¬ 
certainty and not of defec- 
live con\cvtincintr •• 529 

Natural guardian 49 fi cic 

l)c facto guardian 414,513,515 

Powers of natural guaid-an to 
alienate property •• 511-51J 

Conditional for necessity or 
benefit • • 

'Powers of Ac facto guardian 513 

Certificated guardan • 

Speculation not permitted .. 

Power to conduct trading 
business 5, 3, 3l4> 313 

Powers of different guardians ^ 

compared • * 

Power to compromise^ . ajjj 


Guardianship— (ton<Id ) 


Power to contract for tumor 
Power to charge minor's 
estate 

H. C.-103. 


519,520 


and Rights >f guardian — 
(conch , 

Power to acknowledge liability 519,521 
• am..a acknowledge after 
dtalh of minor 521 

Perso’-al haln'ily >>f minor 
for necessaries .. 520 

What arc nccc'sai .cs 520 

Personal contra* t In guardian, 

111 mm i->t • >rs ,na'Iy bound 521,522 
•nits ot di. •ule .. 522. 523 

Mat minor's < -late can lie 
ehatgi' 1 •• _ 524 

iiu.-i.li.'r. ad-lilcii) .. 531,5J2 

Uig’n 1 guard'.ii’ to aisto<lj 
of minor -><1 

Question wbethel it is a suit 

or an application for custody 511,512 

sii its by minor 
Transfer In guanliaii when 

vuulabh 524,525 

Vab'lily of tr.iiis f er when 
transfuie '•ana fide bchov- __ 
e*l neet ssit> att* r 1 ii<|iur> 52s, s26 

Suit tor possession < \en whe*i 

transfer vnd *2h 

lf*»w far minor bound in re- 
stoie heiieht 525, 526 

Limitation for siiit- by minor 
to -et aside iiansfer by 
guaidiaii . 526-528 

Voidability <>l minor’s (ouis- 
action 1111 mu’s personal 
pimlcgt • 529,530 

Equities mi setting aside .. 

Gudhaja. 

One of the subsidiary sons 

n*uv obsolete • ■ 546 


Half blood. 

Postponed to males of full 
blood , , 1523-1324 

Affects brother and brothers ^ 

Distinction, if applicable to 

brothel’s son’s son • 

Special rule in case of succes- 

si,,,, of re united members 1324 

Half brother. 

^S,“'ni.M..»Kiv'»- iS 

Through mother, unknown 
except m the Punjab .. 

1'ositi.m if i« "Hf* $ 

Succession to Stndhan 1565, 5/0 

Position of in Madras •>'* 

Position of m Bombay •• W* 
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Page 


Heir —See also JnJicrilaih e and 
Succession. 

Duty of, to maintain those 
whom the proprietor was 
morally and legally hound 
to support .. 551,552 

Liable to pay debts of his 
predecessor .. 755 

Texts on the subject .. 754 

Creation of power to appoint, 
if valid .. 1065 

Principle of succession in \ht- 
akshara 1262, 1265 

Compact series of 1263, 1325 

Power of, to wai\e rights 
of inheritance .. 1268 

Rights of, personal 1268, 1269 

Succeeds to last owner 1268, 1269 

Exception in the case of 

females .. 1270 

Woman disqualified to be, 

' unless enumerated .. 1278 

Texts on the subject .. 1278 

This disqualification does not 
affect their children .. 1279 

Disqualified heirs 1276-1284 

Legal position of widow as, 
explained 1316 

Male, becomes a fresh stock 
of descent 1268, 1270 

Female, except in Bombay not 
a fresh stock of descent .. 1270 

Co-heirs, when take as joint 
tenants 1254, 1437, 1438 


Hereditary offices. 

Treated by Hindu writers as 
indivisible 609 

Now enjoyed by different co¬ 
parceners in rotation 609 

Transfer of, to one next in 
succession 1220 

Transfer of, to stranger 1220 


Hermit. 

Who is 1382, 1383 

Rules of succession to .. 1382 

Rules applicable only to twice- 
born classes .. 1382 

Secular property of, vests in 

his ordinary heirs .. 1383 

Religious property, descends 
by custom .. 1384 

Hinduism. 


Different definitions of, con¬ 
sidered 

Essential articles of faith 
of 179, 180, 

Essence of 

Unity of the Godhead 
Belief in Maya 
Pantheism 

The doctrine of Kami 
Pessimism 


178,179 

198-200 

198-200 

199 

199 

199 

200 
200 


Page 

Hinduism .—(concld ) 

Outward marks of .. 203 

Renunciation of .. 204 

Conversion to .. 221-223 

If after conversion to, whether 
family customs could be re¬ 
tained .. 223 

Whether there could be direct 

converts to .. 222 

Converts to, by Arya Samajis 
and other reforming societies 222 

How aboriginal races are 

absorbed into •• 221,222 

Hindu Law. 

General 

Origin of 2 

Confusion of law and religion 6, 7, 42 
As now administered is far 
behind the Roman Twelve 
Tables .. 7 

Comparison with early Roman 
and Greek systems .. 10,11 

Greek and Hindu Ideas and 
Ideals contrasted .. 11 

Difference due to the influenc 
of climate .. 13 

Egypt and India compared .. 13,14 

The three epochs in the His¬ 
tory of 20 

Srnti and Smriti, primary 
sources of 20 

Secularisation of, from what 
time 77, 80, 89, 195 

, Reasons and causes for se¬ 
cularisation .. 77 

Already secularized in one 
sense .. 41 

Secularization, first necessary 
step in reform of H<ndu 
Law .. 43 

Origin of the term Hindu .. 31 

State of Hindu Law since the 
advent of British rule till 
the first appearance of this 
code .. 67,86 

Policy of (io\crnmcnt with 
reference to 89 

Its failure in the past 89,90 

Hope for the future .. 90 

Present state of Hindu Law 
as administered .. 88 

Necessity for the Hindu Code 
and what it is 87, 88, 178 

Essentials of a modern Hindu 
Code 87,88 

Of inheritance, an offshoot of 
its religion .. 1263 

Of inheritance, history of 1263, 1264 
History of the Hindu Code .. 181 

Its extent and operation .. 181,182 
Extended application to Jains 
and Sikhs .. 184 
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Hindu Law.— (tunld) 
General— (concld.) 
Principles f rt m i c.i- 


Sniritis, c« n 

, ,‘1'Kcsts 189-191, 195, 1% 

Distinction be ! ecu Hi rectory 
and mandatory rules 100,191 

Procedure of the old Hindu 
Law now obsolete . Ute 

Secularisation of Hindu La>v 
by judicial decisions 195 

Most of the ll’iidu l..i,v oi 
the present d.i> »s oulv 
case-law . 195 

Migration, effect ot . 23.1.234 

Hindu law pc, soual .. 2 ji\232 

Strictly speaking then -can 
be no lex lo < i in 231 

What "lev loci ” means in 
Hindu Law .. 231 

Founded on immemo ial eiis- 
tom 247 

Primitive Hindu Law 274-276 

Polygamy permitted by . 28*1 

Divorce unknown to 320 

Partial partition unkn«<wi. to 
old .. 900 

Of property, abrogatcil ex¬ 
cept as to gifts 1074, 1075 

Equity in fa\our of alienee 
unknown to archaic .. 746 

Creation of estates unknown 
to, void 1128, 1129 

Sources of 

Texts on .. 184 

The Sruti 184 

The Smritis .. 184,185 

Commentaries and Digests 184, 

185, 186, 188 

Custom 81-83, 189 

judicial decisions 80, 81, 189-191 

Legislative enactments .. 191,192 

Origin and different schools 194 

Dayabhag and Mitakshara # 194,195 

Benares school and its 

authorities • • ]94 

Dravid ■ ■ 194 

Maharashtra • • 4*7 

Mithila ■ • 194 

ll'ho are governed by 

Hindus " lor loo* 

Who are the Hindus 19o-iy»> 


i of the four castes 


207, 208 

Minor sects 

Heterodox Hindus 204, 210, 211 

OlltCftStCS OCil OOf\ 

Offspring of mixed alliances 204-206 

Aboriginal Hindus 217,218 

Converts •• 218-221 


H ‘id.; Widow* ’ Kiniamagc 
Act 7(> 

( aste Disabilities Removal 
Ait 77 

Hindu Wills Act 78 

Dissolution <>t Native ( on- 
verts Marriage Act 78 

Of the Hindu Criminal Law 80 

Guardian .md Ward . 78 

Majority .. 78 

Transfer of Pmpeity 78 

Civil Procedure a”d Evidence 79 

Religious and Charitable 
Trusts 79 

By custom 81-83 

By judicial decisions 80,81 

Iff l cability Oj. 

Same for the three twice- 
born castes 203 

Law on migration 230, 233, 234 

Law of domicile when applies 234, 235 
How far applicable to Hindus 
who emigrate outside India 
and mix with the natives .. 233,245 

How far applicable to Kalals 245,246 

Law in Bengal, Assam etc .. 225, 226 
Law in Bombay, Berar and 
Gu/crat • • 226, 227 

Law in United and Central 
Provinces 227 

Law in Mithila •• 227,228 

Law in Southern T ndia •. 228,229 
Law in Punjab • • 229 

Rules of Interpretation 
Jainnni's rules 

Other canons of interpretation 86 

H<ndu(t). 

?vfcaning of }kk 

Who arc • • 196-98 

Tests to find out ioa inn 

Essence of Hinduism . . 19K-2UU 

Names of, and their sigm- 

finfirf 1 ■ * tovll 

The four castes 26, 27, 206, 207 

Orthodox Hindus .. 

Samskaras for •• 291,202 

Outward marks of ..OJA 
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Pace 

Hindu* (•).—(concld ) 

Tests for determining status 203, 
204, 207, 208 

ihudras, position of .. 203, 204 

Masked Hindus .. 204 

Outcastc Hindus 204 

Illegitimate children of 
Hindus 204 

OlTspring of mixed alliances 204-206 

Sikhs .. 210 

Jats .. 210 

Lingavats .. 209,210 

Jams' .. 211-213 

Arva Samajis .. 213,214 

i'arthana Samnjis .. 214 

Jirahmos .. 213 

Kahir 1’an this .. 214 

Shaivites and Yaishnantcs , 214,215 

Minor sects .. 215 

Ciosavis . 216 

Aboriginal races .. 217 

l>anc"ig git Is and prostitutes 218 
i-inverts to ll.nduisni .. 221-223 
Mauipuris, how they were 
converted imo Hindus whole¬ 
sale 222 

Whether iiuddhists rould he 
classed as . 224 

Primarily governed b> the law 
of their origin .. 230,231 

Cannot have two inconsistent 
personal laws . 232 

Law applicable to, when they 
migrate to other provinces in 
India 2.10,233-231 

Law applicable to, when they 
migrate (o places outside 
India .. 233 

Husband and Wife .—See also 
Marriage, Restitution oj 

conjugal rights 

Duty of husband to maintain 
wife ..324, =45 

Guardianship of minoi wife . 324,326 
Succession to stridhan of 
wife 324, 1567, 1571 

Rights of husband to society 
of wife .. 326 

Restitution of conjugal rights 32o, 328 
Cruelty and adultery etc .. 326,328 
Mutual rights and obligations 
of 324, 325, 327 

How far liable to pay each 
other’s debts .. 770 

Texts on the subject .. 770 

Depends on agency express or 
implied .. 770 

Husband hound to pay debt 
of wife for necessaries .. 770 

C»ifts by husband to wife 1121 

Gifts by husband to wife 
when stridlian 1551, 1552 

Power of husband over wife’s 
property 324, 1563, 1564 


Pace 

Husband and Wife. —(coneld ) 

1 hi-hands right to sci/.c wife’s 
property in case of extreme 
necessity 1563, 1564 

Right personal .. 333 

Cannot he enforced against 
wife's consent - - 333 

Cannot he availed of by his 
creditor .. 333 

Texts on the subject 1563, 1564 

Harit. 

Simiti of 34,48 

Relative age of 32,34 

Work of. no practical value to 
the law vet .. 3-4,48 

1 

Idiot. 

Marriage of .283 

When disqualified f<>r in¬ 
heritance 1276. 1391 

1 hsquali (nation of, must be 
congenital in Mitakshara 1276 

Xced not be congenita! ill 

Davabli.u 1 1391 

\doptton bv. whin set aside 360 
Idol. 

Moth a person anil property 1030 
As a juridical person, a per¬ 
petual minor holding pro¬ 
pel tv through manager 1030, 1031 
As priipritv subject to juris¬ 
diction of Civil Court 1030 


.Request <> 

r gift to, va 

lid .. 

1076, 



1083, 

1084 

( ustody o 

f 


1201 

Certain p« 

trtion of the 

gift to, 


set apar 

t to member 

s of the 


family 

for admit 

listering 


trust." v; 

klul 


1084 

Validity < 

>f such depends on 


whether 

such disposition 


bona fid 

e or ficlitiou 

IS 

1084 

Non-cxisti 

ng, gift to, 

valid .. 

1084 

Xo differi 

■nee hetvveei 

i family 


idol am 

1 one install 

led in a 


temple 

for public 

worship 

1084 

Offerings 

to, ownersh 

ip of .. 

1203 

Partition 

of right to 

worship 937,938 

Pertnaiien 

t image not neces- 


sary 



1031 

IHatom. 




Customary form of 

adoption 486,488 

Common 

in South Im 

lia 485, 487, 488 

Existence 

of natural 

son no 


liar 



488 


Rights created by .. 488 

Illegal purpose. 

Trust for, invalid .. 1051 

Right to avoid henami trans¬ 
fer for 1063 

No right to recover property 
transferred henami, if illegal 
purpose carried out .. 1059 
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illegitimacy. Page 

N Jh» I" 

Illegitimate children. ' ^ 1 ' 

sLUzT'- . .. i.. ». 

Guardianship of 31)1 

Maintenance of • , , !'^ 

-Maintenance, :.moi,„i ' 1 
-Maintenance of, n<)l . . 6si 

alilt! right ’ ‘ “ .. 

Whether female olmdmi j lllu . ^ 

•he right to n uMcni.V 

‘<'Kht to tr. ,inl, CVUl 
when horn ..du'-u. ;5 > 

°* C hnsti.in ami H-.mIu 

onion-, ... 

K'Kht u> min in to moilu-i J586, 15S8 
Illegitimate daughter. 

Inherits to mother LI 19, l.s8(,, 1588 
•Not entitled to fathe's ,,ro- 

I,crty 1.118, 1519 

Illegitimate son. 

Who is an illegitimate son .. Ul« 

Bight In maintenance . SW, 5f7 

Right of inheritance 1.110, 1511 

Of Dwtjas, entitled only L. 

mainienanci 1310, 1511 

Of Shndras. lights ,,t niherit- 
;"><* 1311, 1312 

Of Shudras hy adulterous or 
incestuous intercourse, not 
entitled lo inherit 1311, 1312 

Texts on the subject 1311, 1312 

Wight of partition 882 

Survivorship hetxxeen legiti¬ 
mate and illegitimate sons 1314 

Share of, under Mitakshara 1312, 1315 
1 hftcrence between the schools 

1313, 1314 

Wight of father to inherit to 1322 

Share of, in competition with 
widow 1313, 1314 

Share of, in competition with 
daughter • - 1313 

Share of, in competition with 
daughter’s son 1313 

No right to inherit to col¬ 
laterals •- 1314 

Wight to succeed to mother’s 
properly 1586, 1588, 1589 

Wights of, compared with 
those of an adopted son . J3IS 

In Bengal, rights of HU8 

Difference between Mitakshara 
and Bengal due to construc¬ 
tion of the woid “Hast- 
putia” 1408 


lo3? 


Immo, cable property. i>AUS 

Whd I „ 

s '“ ilt tn, i., . ,UJI . 1032 

ii. mi., uxv 

\n ' ,ily " ’ 1 1031 

X. l.aiulh „ t h "!' 1 1032 

M.hklun. ' " ly r ' 10-15 

To.!.. („ ri s II „ 1055 

\ a. si. .. o s ‘ 1«33 

1035 

••rmartible est ; i«- 

in... i,, w , th 

XI, ','”. 1 ' w } m . 1020-1022 

1 ■! **'11.1 lehgi.uis 

•emu.- 7 

Hindu test books of law ton- 
tam only traces of r ,yy 

lexis on the subject 977 

Imp'irtibihiy bow lAjilauicri 

Irom (eu, y 7 

I 1 iniogctuiurc ino.leiil.il to 

, 1018. 1019, 1020 

w. tmition ot <>77 

Wules of, applicable to 1 Imdu 
as well as ?..,n-I luidu 
t states y 7 g 

Impartiliiliiy, xxhat it m-ans . 978 

(.rants carved out ot .. «7g 

Divid'd patl of, iuin.it have 
ng'iis iH)sses.ol hy undivid¬ 
ed whole , 978 

Wight of escheat ol the parent 
■-’-tale .. 978 

(ualicnahk- cslt’tc defined 979 

Cannot he ti.tm.li mil l.tyoiid 

lifetime of the holder 979 

I-units of thi above rule 979 

How created 980,1(X)2 

llistoiy of Impartible estate 981 

IT-dual ti nuies a rated by 
Hindu and Moliauicdan 
rulers of old 681 

Wogranl of such estates hy Bri¬ 
tish (iov eminent and si atm 
quit ante maintained 982 

Titles and incidents of, not 
clear at the time when Bri¬ 
tish assumed control 987 

Policy followed by Govern 
nienl to preset ve huge 
estates from dis-iiitegratn n 987 

Authority of Government to 

create anomalous estates . 981,989 
Oudh Estates \ct and Mad- 

ras Impartible Estates Act 987,988 
Permanent settlement, ef.ect of 982 

Grant by Slate for duties or 
office, trima fade impartible y79 

Effect of regrant by Govern 
ment • vo;> 

Service tenure resiintahle 

when service refused ■ • 'OU 
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Page 

Impartible estate.—( contd .) 

Origin and incidents. —(contd ) 

Service tenure cannot be trans¬ 
ferred beyond lifetime of the 
holder 980 

Partibility dependent on condi¬ 
tions of regrant and terms 
of the sanad .. 9*4,985 

Impartiblity may be incidental 
to family, (t.e., kulachar) 
and not to property 978, 994, 999. 

1002, 1003 

Limits of the rule .. 1000 

Impartiality due to nature of 
tenure .. 981 

Whether a private person can 
create 981, 1001, 1002 

Cannot be created by contract 

981, 1001, 1002 

General process of c\olution 

j{ 1002 

Public and private propci tv of 
owners of 982 

Savings from, if sclf-acqui .i- 
tion 609 

No succession by survivorship 
in 1009, 1010, 1013 

Position of holder of 1005, 1007, 1008 

Different names of 982-984, 985-987 
Raj .. 992 

Raj impartible .. 992 

Impartiality, sometimes creat¬ 
ed by express legislation .. 987-989 
Mostly governed by custom .. 993 

How far coparcenary property 1012 
Succession to, how governed 

1005, 1009-1011 

Accretions to, how far sclf-ac- 


1015. 1016 
.. 982-984 
985 

incident of the 


quisition 
Jagirs 
Ghatwals 
Impartiality, 

tenure .. W.s 

Vatans .. 986 

Saranjams 986» 

Polliams .. 986, 987 

Legislation .. 987-989 

Impartibihlv hv urant, qms- 
tion of constriu lion 992 

Grant .. 989 

Confiscation and regrant, effect 
of . 990,991 

Impartiality by the very 

nature of its constitution . 992 

Where it is granted as an ap¬ 
panage to a title .. 992 

Maintenance grants 577, 578, 993, 1008, 

1009, 1554 

Tmpartibility and inalienability 
of such grants 1003, 1004 

Gaddinashim, custom of .. 994,995 

Gaddinashni and primogeni¬ 
ture .. 994 


Page 

Impartible estate.— (tontd.) 

Ongin and tmidcntf (concld.) 
Impartiality by accretion 1000, 1001 

l ondilions necessary for such 

creation .. 1001 

Intention essential 1001 

Relation of imparlibilily and 
inalienability of estates 1003, 1004 

The two are things apart, 
existence of one no proof of 
the other 1003, 1004 

/ennndaris of Southern India 1004 

Ghatwah tenures of Itcngal .. 1004 

Incidents of 1005-1007 

Personal property of holder ol, 
succession to .. 1007 

Widow of maintenance holder 
can adopt .. 408 

\uias son preferred to adopt¬ 
ed son .. 1027 

.U fictions and iin/imitiouf 

Presumption legarding 1015, 1016 

Devolution of such, when un¬ 
incorporated by the holder 
whether express or implied 1016 

DitTcienre between Mobame- 


dau and Hindu Law 1016 

Right* and Limit* of holder 
Holder, absolute ownei 1005, 1007 

No copaicenaiy rights 1012 

Power of alienation 1005, KX>7, 1008 

InKicst of junior membcis, a 
*/v* rurccsrionir 1009 

Right of junioi membcis to 
maintenance 1008 

I stem of the light 1008 

Giants fin maintenance 1008. 1009 

Reversion hi ease of such 
grants 1009 


Rights of granite and lus heirs 1009 

Vm. cersion 

Principles governing 1005, 1009, 1010, 

1018, 1024 

Descent traced from last male 
owner 1011, 1025 

Order of succession 1024, 1025 

Succession by selection 1026, 1027 

Rule of selection applies also 
to Dayahhag .. 1027 

General and lineal primogeni¬ 
ture .. 1022 

Primogeniture necessary inci¬ 
dent of 1019 

Lineal primogeniture 1022, 1023 

Lineal primogeniture illustrat¬ 
ed .. 1023 

Difference between ordinary 
and lineal primogeniture .. 1022 

Rules of, and Mitakshara law 1024 

No survivorship under Daya- 
bhag law 


1023 
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Impartible estate.— (com Id ) 

(concl.l j 

jW.f of custom m.- 

£ “;! ,u " u '"" 1 ’ 

S ™""i'y ,.y I,ini, .,,,,1 w" 1 ’ ,IB * 

*«■» he 1 - t w 

.... 

'••xtcnl" of*ValMluy V*:’: 1 , ,„u , )M 

ilu- inline Of the. .stale ]0H 

I hlti mice, when p ty p,. m , s 
"-acquired , , m i family 

K( virvv I 1(11 >. H»l.t 

"" ol cases ..n lOLl-’.'le 

led ween ofTsj.ri,^, . , I,.*], 

s.istc an.' t.,\v c:iHt motliei 

in .. Id-'!, 102^ 

illegitimate son m c ,is, of 
Shmiras 1025 

I’r 'tf „f riit/oHi 

Ki v ievv ..f rises vvh.te r-.i- 
ilenrs was held suttirienl or 
not suiticieiil .. 995.998 

h.ntry in ic-nib-nl-arz . 995 997 

Practice for four or fivv gonc- 
lalioiis of descent by primo- 
geniuic ' 995 

\bsence of .ilieii.uii.il. no proof 
of inalienability .. 1005 

Impartible rights. 

Theii nature amt incidents .. 987 

Impotency. 

N T o bai to adoption 367 

Marriage, no disqualification 


for 


283 


lor .. _ 

Inheritance, exclusion from . 640 

Institution of conjugal rights, 
defence to .. 332 

Improvement(a). 

Partition suit, allotment of, 
in 949,950 

C ompensation for . 950 

Meaning of improvements . 950 

Religious and charitable 
endowments 1203 


inam(s). 

Origin and incidents ol 
Permanency incidental to. 

(icnerally intended to support 
temples, mosques, tanks, 
schools, bridges, etc . 982 

('haractcristics of • • 983 

Infant. 

Marriage of 
Adoption by 


982,983 
983 


2 &? 
. 3*1,355 


Infant.- „,„/(/) 

Must Ik of ,he age ol d.scu 


Re opining . 

Rv’Ciigmseil 


389, 390 
% \906 


l>.f -nticidi. 
I i ..ill, 


ol marnapi ^ 

Inheritance 

('('iieral. 

Tests of liaudhayan on ct 

Nuiv.. .irshiji and inlu i Uance, 
distinction between 1250 

Imidanicntal pi maples of (he 

.riiiripal systems 125() 


loll. * 


1263 


systems 

the word ‘ Sapuida’ 

Hindu Law ol, oltsho. 

i eligion 12 al 

ompacl sc. ics „| heirs . 1263 

-aw ot, binding on subject 1267 

isuie* ol, maintained lor 
teasoiv „f 1'uhhc policy 1206 

A’lcralion of, by individuals 

by way of will or g.fl, void 1267 

Agreement to alter course of, 
void 1267 

( rcation of estate tail, void, 

Tagore ease 1129 

Not subject to alienation c\- 

eept by devise 1267 

Rights of, tail he waived by 
the heir 1268 

Heir, succeeds p, lasl ownei 1269 

Heirs rights iiersonal 1268, 1269 
Inheritance never in abeyance 1271) 

Exception in the case of heir 
in the womb 1270 

'I'ime of vesting cannot In- 

postponed 1270 

Exception by way of will ami 
that within limits allowed by 
law 1270 

Effect of vesting of, in heir 1270, 1271 
No difference between widow 
and other heirs 1271 

Not elevcsted by subsequent 
events . 1271. 1272 

Exception in case of adopliem 

1271, 1272 

Exception in case of birth of 
posthumous son \Jl\, 1272 

R^of, more s H s ^ 

Right of, not transferable .. 1273 

\greemcnt against, void 


1273 
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Female heirs, excluded unless 
enumerated 1278, 1279 

This disqualification does not 
affect their children .. 1279 

Preference for whole blood to 

half blood 1334. 1337, 1338 

Heir, proof of title .. 1306 

Proof of pedigree and quan¬ 
tum of evidence 1306, 1307, 1308 

Grounds for 1276, 1388 

Congenital lunacy and idiocy 
grounds in Mitakshara .. 1276 

Statutory reform .. 1276 
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Statute .. 1389 
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ing at the present day .. 1390 

Blindness, deafness and dumb¬ 
ness .. 1390 
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Idiocy or insanity .. 1391 
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lmpotency - • 1392 

Leprosy or other incurable 
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heir and his family 555, 1284 

Disqualification personal .. 1388 
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Definition of Sapinda 307, 308, 1290 
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Widows take jointly with 
rights of survivorship 1256, 1316 
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Texts on the subject .. 1321 

Step-mother, no rights .. 1322 
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Father .. 1322 

Step-father has no place under 
Hindu law of ., 1322 
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Illegitimate brothers inter se 
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Texts supporting 132n 
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and sis,ei's adopted sons 1333 
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Division into *hrce classes 1344, 1343 
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Handhus other than textual, 
in Madras •• 1343 

Difference between 
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Mutual s,.pindship 13 46' I 347 

Rule of exclusion 1447. 134 [> 

Viditional test ot mutuality 1348-13M 
(.round of preference 1351-1353 

Principle of order among the 

subdivisions of Ilamlhus .. u.->- 
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Nearer excludes more lemote 13.i3 

Principle of nearness, what ^ 

it is t * 

Order of preference • • 33 

Whole blood and half blood 1353. 135+ 
Spiritual efficacy 

Preference of male o\ ^ ^57 
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Classified order of her.tabl^^ ^^ 
Handhus li( - 

Alma, Handhus who are 13ot) J^ 

Canto" before the sister before ^ 

statute . , ' ]3o2 

Includes a S 1362 

Daughter’s daughter s sons 
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Motlu.’s sister’, son’s son .. 1364 

Pi'i. Handhus 13o5-13(>7 

.M .in Handl-u. 13,7, 1368 
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as llan.'htis 13(4, 1365 

Other H.uidhu 13(0 

Relations who . not liens 1369 

' V ;nl Ji null ■ 


13>(>, 1327, 1373 
*- ist* 1, .1.'ll UK 1 111 1 Imi-hay 

ft. m Mitakshaie hef«.i< In- 
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Dei nosition 11 ,w in H0111- 
l,a 1370, 1373 

half-sister .. 1374 

leather's sistu 1370, 1380 

leathers half -ister 1374 

Widows of predcciased sapm- 
das • • 1372 

Son’s widow 1374 

Step-mother •• 1374 

brother's widow 1375 

brothers sons widow *3/3 

Paternal uncle’s widow *375 

Daughlr.s of descendants . 1375 

Madras female* lu*irs \37(\ 1377 

Held as Hhinna Cotra Sapm- 

1,. 1377 

Daii. htei’s daughter 1379 

Son’s daughter 1379 

Hi other's daughter • ‘379 

Sister’s daughter 1379, 1380 

Their po,.tioii dependant on 
succession opening before 
or after the \U 1369-1371, 1376, 1377 

Ollier heirs. 

Precepti >, ■ 

HeHow -student >3» 
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Heirs of hermit <n sany.tsi 1382, 1383 
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Heirs of Yati 3 ” 3 

Heirs of Hiahmachan l3lw 
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Principles governing 139 3 
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Texts regarding 1386 

Sapnidas dolmen 1399 
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Enumeration of Sapm las l402 

Eemale Sapnidas 1402 

Sakulyas ‘ ' - J ~* 

Sanianodaks 


Sainanonaxs 

Test of preference among 
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*1404-1407 



1P42 


TJIK HINDU CODIi 


Inheritance. —(concld ) 
Dayabhay laic—(concld ) 
Heirs fixed by number 
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Exception to the rule 
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ferred 
Paternal sapindas 
to maternal 
Preference of agnati 
To stridhan 
Son 

Son’s sou 
Son's son's son 
Widow 

Texts supporting 
rights 

Right to partition 
session 


140b, 1407 
1407 


the deceased pre- 

1401 

preferred 

1400 

■s 1405, 1400 
1578-1585 

1407 

1408 
1108 
1408 

widow’s 

1408 

and pos• 

1408, 1409 


Limited estate of widow 1409 

Daughters 1409 

Prefetencc anions daiighteis 1409, 1410 

Unchastity, a disqualification 1410 
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Father 
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Brothers 
Half brother 
Position of sister 
Brother’s son 
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Sister’s son 
Other Sapindas 
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Samanodnks 
Other heirs 
Hermit’s heirs 
Samanodak «\r parte water 
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1411 

1411 

1412 

1412 

1413 

1413 

1414 
1414 

1415-1417 

1418 

1418 

1418 

1418 

1419 


Kc-united families. 

Inheritance in . 974,975 

Texts on the subject .. 974,975 

Competition between separate 
and re-united famil es 975 

Competition between whoh 
and half blood 975,970 

Order of inheritance in Duya- 
bhag law 1418, 1419 

Insolvency. 

Of father, receiver could not 
be devested by son’s sur 
vivorship 827 

But son's share exempted if 
debts illegal or immoral .. 827 

Issue. 


Meaning of, in Hindu Law 355, 594 
Includes, grandson and great- 
grandson .. 594 

Includes persons by adoption 594 

Right of, recognized from the 
moment of conception .. 594 
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Such recognition only for its 
benefit and not for the 
benefit of others .. 594 

Issueless woman. 

Meaning of 1571, 1572 
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Jagannath. 


Author of Viv.id Bhangarnav 


Colebrooke’s Digest 

74 

Its legal value 

74 

Jagir 


Origin and incidents of 

982, 983 

Condition* of tenure 

983 

Estate for life only at first .. 

983 

(itner.ilh right to collect 


revenue only and not right 


over the soil 

983 

lagirs still granted by Gov¬ 


ernment as nvvard without 


nuv condition 

983 

How differs from Inani 

983 

Jnimini. 


\utlior of Puna Mimamsa 

84 

Rules of interpretation of 

84,85 

Founder of the orthodox schon 

1 194 

Jain(s). 


\pphcafon of Hindu I .aw to 

211 

Held to he* Yaishya taste 

211 

Religion of, compared with 


Buddhism 

212 

\doption, abstnee of religious 


significance 

358,477 


\doptimi, husband's authority 
not necessary 477 

Text on Jain adoption 47o, 477 

Age and marriage of adoptee 
immaterial .. 477 

Adoption among, orphan could 
be adopted .. 477 

Daughter’s son or sister’s son, 
adoptions of 477 

Ceremonies observed in adop¬ 
tion .. 177,478 

t.iving and taking and tying 
of the father’s turban essen¬ 
tial .. 4 77 

Retain the same custom of 
adoption on conversion to 
Vaishnavism 478 

Mhadrabahu Samhita a digest 
of their law .. 476 

Widow, rights of Inheritance.. 1281 

Widows acquire absolute estate 
by inheritance 1424, 1436 

Jat(a). 

Governed by Hindu Law .. 210 

Pccularity of adoption among 250 

Karao marriage prevalent 
among 


290 
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Dayabliag of, prevails m Jim J 

Kal 

Author of work named " Dliar- 
ina KaMia” . bJ 

Joint family. 

Origin and demlopmcnt oj 

Primitive siau of-om I> . 4 

Organisation oi (..initial group-. 

Patiiarchal systim . '-#9 

'I'hc l’atria potestas *89,590 

Its development in koiih ’5^9 

Position of tlir I’.t iiiurli . it>9, S'M, 

I’lays a necess..iy pari 11, tin 
growth of 1 ml, atn >, l 

How it diltci- hum jui'.t 1 1 ni 
ly of ancient 'lays l 

Iff . .institution and 1 tu-dcnU 
Jmiitnise, no meaning without 
joint family propei ly .. 690 

Notion of joint family and sur¬ 
vivorship borrowed f 10111 
Knglish Law S‘X) 

Manager of, how far a liuslie 592,593 

Incidents of joint family in 

England and India . 590,591 

Joint Hindu family how far a 
corporation . 591,592 

(.‘oi-.stiuition «,t Hindu family 638,639 
Its mcmbcis . 638,639 

Membership only by birth and 
not by agreement 639 

Co-parcenary how constituted 639 
Who are cn-jurceners 639,6H 

Co-parccnary a less extensile 
boely than joint family 639,640 
Limits of the co-parcenary . 612 

Joint family property. 

Mitakshara and Dayahhag law 
compared • • 59 3 

DifTeient kinds of .. 598 

Ancestral property defined ... 59.s 

Distinction between Joint 
family property, joint pro¬ 
perty and ancestral property 599 
Ancestral property what is 595-597, 001 
Distinct from joint ancestral 
property • • <*" 

Ancestral property alienated 

and repurchased w/ 

What is obstructed and unob- 

structcd heritage •• WJU 

Property inherited troni iatner 
etc. , 

Accretions to ancestral P r ‘>-^ ^ 

Property inherited from 
maternal grandfather ■■ <"1,014 
Co-parcenary and co-parcener ^ 
defined 


Joint fa, Ay.—Ui/ntd ) 

Joint family propaty (coucld ) 
< "cenary jimpiriy distinct 
)i"ii ordinal v 1 inly jiio- 


withuti- the aid oi a mirk ns 001.002 
t.a as oi sueno .19,020 ' 

1 loperty treated .is joint 602 

Acquisitions ilimwii into flu 

' "ition stock . S98,002 

( lear proof of liilention to 
abandon separate rights is 
lien ssary 

M'ts of kindness and ailection 
should not be constmed as 
such intention .. (*12,003 

Other acts ,is proof of inten¬ 
tion .. 003-600 

Grants by the sovereign . fvOfi, 607 
Aciiuisitions by manager . 694,695 
Acqit:- turns by oilier co-par- 

cenaiy members .. 0% ' 

PrcsuinjiLioii and mode of 
proof 096,097 

1 roperty standing in the name 
of non-co-parei ner, what is '.98 
Acquisitions by eo-parcencn, 

111 Mitakshara and Dayalihag 698 
Projieity giaulid for mainten¬ 
ance 1009 

Reunion, propel ty brought on 974,975 
Manager. 

Legal position of a manager .. 707,708 
Position not due to presumed 
consent of co-jiarccncrs but 
by right under Hindu Law .. 708 

Individual capacity of manager 708,709 
Remuneration for managing 735,730 
Position generally honorary .. 708 

Rights of manager 705, 706, 709 

Right to possession 709 

No liability to act mint for 

income 710,711 

Exception 111 case of fraud . 712 

Accountable bv agreement 712 

Liability to account for admit- 
ted assets 712,713 

Tower to make contracts .. 718 

Alienation of joint family pro¬ 
perty for necessity or benefit 
of family 715,716 

Working rules deduced front 

decisions 71.s, 710 
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Manager —(contd.) 

Consent of other co-parceners 
if necessary, earlier and later 
decisions .. 717,718 

Power to compromise or refer 
to arbitration .. 719 

Power limited by C. 1’. Code O. 

32, R. 7, when manager is 
guardian ad-litem . • 719 

Powers of, cannot start new 
business .. 719 

Debts of manager when bind¬ 
ing on co-parcenary 713, 720 

723, 724 

Proof of the binding character 
of the debts . • 714, 715 

Power to give discharge . • 721 

Power to acknowledge debts 
not barred .. 720 

Cannot acknowledge barred 
debts except a« against him¬ 
self .. 720 

Exception where father is 
manager .. 720 

Rights of manager to sue and 
be sued 721, 722 

Decrees against, binding on 

family .. 721,722 

Execution sale against .. 714 

Guardianship of minor co-par¬ 
cener .. 722 

Powers of, under .Mitakshara 
ami Dayabhag Law compar¬ 
ed .. 793,794 

Power to make gifts .. 730, 731 

Texts on the subject .. 731 

Only such as are usual oi cus 
tomary 730,731 

Not allowed for an illegal pur¬ 
pose .. 731 

Gift of immo\ cable property 
also allowed 731 

Gift for maintenance of a 

female relation 733 

Gift by other co-parceners how 
far valid .. 733 

Quantum of gift by .. 7.13 

Where gift set aside . . 734 

Limits of his power to make 
gifts .. 735,736 

Father as manager, additional 
powers of 732, 808, 813 

Texts on the subject of lather 
as manager ., 809, 810 

Nature and extent of son’s 
liability 808,811,813 

Liability of sons for debts of 
father 808, 832, 833, 835 

No liability in case of immoral 
or illegal debts .. 811,817 

Antecedent debts .. 815-817 

Father's promise to pay barred 
debts .. 824,825 
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Monager .—( concld.) 

Father’s suretyship .. 82b 

Cannot exercise power in fraud 
of co-parceners .. 736 

Powers of, under Mitakshara 
and Dayabhag law compared 847, 848 
Creditor or alienee’s title when 
dealing with .. 786 

Necessity for enquiry hy cre¬ 
ditor or alienee .. 787 

Suit on mortgage hy, joinder of 
parties .. 805, 806 

Alienee in possession, suit to 
set aside, burden of proof .. 798,799 
When such alienee is an auc¬ 
tion purchaser and a stran¬ 
ger to the suit .. 799 

Legal necessity for alienation. 

What is .. 628 

Of two kinds, spiritual and 

secular .. 620 

Spiritual necessity ranks 
higher .. 623 

How it differs from benefit 621 

Its special significance in 
Hindu Law 627 

Different forms of 628 

Debts of father .. 628,629 

Text of Narad and its com¬ 
mentary 628,629 

Its limitation 62J 

Debts pasahlc of tile estate 629 

Go\eminent rrw'iiiu 629 

Maintenance of junior mem 
hers .. 630 

Marriage expenses of members 631 

Performance of ceremonies or 
sh radii s 631 

Costs of litigation .. (>30.632 

What kind of litigation allow¬ 
ed .. 632.633 

Cost of defending member 
from criminal prosecution .. 633 

Defence of title ., 630 

Management of estate .. 630 

Proof of legal necessity .. 633 

Rights and liabilities of junior members 
Right to joint possession .. 660,661 
Such right does not necessarily 
include joint enjoyment .. 661 

Separate possession if ac¬ 
quiesced in cannot he dis¬ 
turbed unless in partition .. 061, 662 
Minor co-parcener has no 
right to partition except 
under special circumstances 656 

Grandson no right to partition 
when his father is alive .. 656 

Huilding on common land .. 663,664 
Power to icstrain improper act 
of manager ., 665 
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Joint family.— (could.) 

Riffhlx mid Iwbihlics of itatior < 
— (concld.) 

Right to impeach alienations of 
manager 

Right to mainten mcc 
Right of copai enters uilci tr 
Kxccption in case of Malab.u 


664, 66? 
Mi 606 


Pu.k 

Joint fai .ily .--(tould ) 

Suits und Ira mm lions 
' 'em- nt of junior m, tubers if 
n -Lssarv foi al<i nation !>v 

701, 702, 710-718 


Manager, 

family 


law 


sent 
.nliliiioii.il 


.v.ildiag la 1 


. Him 

n (A 


Ben*; 


mo, iti/ 

07? 

'//>, 0| v 

(>■7 

o7() 

(*>' u71 
07 1 
67’-07? 

673 
672.673 
(•>67-674 
67 S 


Sons umlcr IJ 
no such rig... 

Alienation of mnlivid' <1 -i'ai 
Mitakshara anil Day Mia" I 
as to alienation 
Right of alicnatior 
Texts <m the si.bji it 
(nft of mull v iilt'fl sli. 

I :tw as to alii-n.it on 
1>av am! Mailt... 

1 aw as to -ihinat). n: 

tial I'hj inccs 
I,aw as to alienation 

L P. & Punjab 
I lifti renre. In vu'e 
and Bombay rules 
lMjitities on setting aside aliena 
tion 

Transfer of Co-parcenary 
tercst 

Present state of law as to 
alienations 
Involuntary ti.msfei of share 
of co-parcener <./.\0/o 

Transfer of co-parcenary in- 

„f co-parcener '■>" 
a ” 1C , . . 

Profits, no rights to definite ^ 

share of 

Sclf-acqnisilion. 

Self-aci|ivstlii>n, right to 99^ 

What is self-acquisition 61ft <JJ. ™ 
Texts on the subject • 01 b u 

Karljr cases and the present ^ ^ 
rule . 

What is a self-acatusition and ^ 

obstructed heritage 614 

TJL h> ah - 

Importance of con.lnnr.n.n of (]s 
such Rift or devise ftp, 

Personal gifts . " 

Acquisition without detriment ^ 

to family eMate - ()lR (>l9 

Acquisition by unaiitvu 

Accretion to self-acquired pro- ^ 

petty 6\9,620 

Gains of science 602,620 

Blended property 


706. 721 
736 


I listmi t|i.* 
f l!l>ll\- Ini 
i.a- ’ll. i -li n 


lid 


ml. i 


737 

730 


....... ..gill 

Ni cil not In eldest 
-.1 the family 

Manager, powers of .. (j-r,cni 

Musi act m that capacity and 
wiihin scope of his authoiitv 73V 
tan pledge family credit . 740,741 
Liability of minor .nenibers 742,743 
Manager not ■iccomitable for 
past profits 
Fraud of manager 
Liability of other members 
for acts 4 managei 
M.nager’s right of suit 

■rslnp with sLaHgi- 


Ma 


trad 




739 
. 739,740 


742 

743 

742 
738,7’9 
74-1 


744 


w'hei'c some membeis only 
trade 744,745 

Rules are applicable !<• Kutchi 
Memmis 


745 


Presumption and onus nf proaj. 

Joint family is the unit of 
Hindu society 

Joint means joint in food, 
worship and estate 
Proof of joint property 
Neccssitv for a nucleus .. 

N.™.,r,u.c Himtu lamjlP^ m 

" «r«.«* 

Presumption is "f varying 
degree «>f strength in dif- 
ferent cases ..685,686 

Applicability of presumption 
only to normal families .. 
Presumption of joint ness and 
joint estate . 

No presumpt’on that a joint 
family possesses property . 
Presumption of continuance 
of joint status _ • 

Presumptiou as to acquisitions 
by numbers 
Presumption of union 
Kvidence in rebuttal 
Mutation and purchase m 

separate names ..0(10,00/ 


693 


685 
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Joint family.—( concld ) 

Presumption and onu\' of Proof — 
(concld ) 

Separation in mess, residence, 
etc. .. 687,688 

Separate possession of pro¬ 
perties .. 688 

Such possession for a consider- 
^ able period, elTect of . 688 

Such possession when exclu¬ 
sive and exhausthe 688 

No presumption where partial 

separation admitted .. 690 

Property treated as joint, onus 
of proof as to .. 603-606 

(iovernment grants, when 
joint family propeits .. 606,607 

Joint property. 

Distinction between joint pio- 
pertv and joint family pro- 
pert> .. 599 

Joint tenancy. 

Recognition of in case of 
heiresses . 1437 

Limits to 1438 

Judge. 

Duty of, in India . 83,186 

Duty of, in administering 
Hindu Law 186 

Judicial decisions. 

Hindu La.v of the present day 
consists mostly of .. 195 

Rules of interpretation from 195,196 
Stare decisis .. 191,195 

Jurisdiction. 

Limits of, of courts about 
questions of caste .. 193 

Of courts regarding marriage 282 


K 


Kabir Panthis. 

Origin of .. 214 

Are governed by Hindu Law 214 

Kalais. 

Their origin .. 245, 246 

Hindu Law how far applic¬ 
able to .. 245,246 

Kanina. 

Subsidiary son, now obsolete 346,347 

Karao 

Customary form of marriage 290 

Karin. 

The doctrine of .. 200 

Karta. 


Who is, and his position in 
the Hindu family 592, 704, 705 


Page 

Katyayan. 

Age and autliorits of .. 35 

Kayaatha (a) 

Of Heiig.il, held to be Slmdras 208 

Of United l’ro\incis .. 209 

Keitima. 

Adoption, form of. in Hurma 489 

Its incidents 489 

Khoja (a) 

Applicabilits of Hindu Law 



Hindu Law 219 

UitTei dices in custom between 
Khojas of Bombas and 
Kathiawar 219 

Kritrim—■S' iV il ho Adoption 

Ndoption, its histors 181 

Adoption, T<\t of \ acliaspati 

Misra 181 

Woman ma> adopt to herself 483 

Consent of husband not neces¬ 
sary .. 482 

Relationship ci rated personal 
to the contracting parties 480,482 
Adoption completed hv con¬ 
tract 482 

Wi<low cannot adopt to her 
husband .- 482 

Widow can adopt for herself 482 

Adoption, religious necessity 
•for ‘.481,482 

Kritrim adoption otih allowed 
in Mitlula 482 

Distinction ]>< tween Kiitnm 
and Dattak .. 481,482 

No ceremonies necessary 482 

No restrictions as to rhn'ce of 
adoptee or his age .. 483 

Rights of Kritrim son .. 483,484 

Kshatriya(s). 

One of the four castes .. 207 

Existence of, denied by ortho¬ 
dox Brahmins .. 207 

Recognition of, by Courts .. 207 

Status of offspring, by Shudra 
woman 207 

Kshetraja. 

One of the subsidiary sons 

now obsolete .. 346 

L 

Lameness. 

Exclusion from inheritance in 

Dayabhag .. 1390 

Must be congenital .. 1390 

Disqualification removed in 

Afitakshara by Statute .. 1389 
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Land acquisition. 

Of property of , 
Last full owner. 

Weaning of 


Written and unwritten of t 
orci'k^ and tin. Romans 
Under the Hast India ( 
pany, early luu oi 
Principle, of each coinnn.n 


Leaae(i). 

IWcr of guaidian to lea .e 
Manager of i nilovvincnl 
Permamnt '-asi when valid 
By female ownu 1141 

I’erm.uiciit h.ise, when valid 
Improvident lva>.is voidable 
by rt v u sioner 115 

Legacy 

To iiictnhi i >>l joint family 
vvlun a self-ai (inisiiion 
liiviit without specifying the 
time when it is to he paid 


Leprosy 

If a har to adoption J<>7 

No h -igcr a discjualilicatiou fm 
inheritance m Mn.ikdi.ua 645,640 
Restitution of conjugal lights .126,332 

Levirate. 

Niyoy. piadice ol .107, 419, 420 

Now obsolete . .107,419 

Analogies ftom, not lelivanf to 
l..w of adopti. .i 42=1, 428, 429 


Striedy speaking, i 

License. 

What is 


Death of legatee, effect of . 1138 

Legal necessity—SYc also II'Oman’s 
estate 

What is 628, 1453, 1454, 

1455-1457 

Various forms of .. 628 

Distinguished from benefit .. 621 

What is 628 

Alienation hy manager ot 

joint family for 706, /15, 716 

Alienation by onager of 

endowment 793 A, 12 to’i 704 

Alienation hy guardian 512, 793, m 
Alienation hy manager of a 
lunatic’s estate • ' yi > 

Alienation by liciress 1453.1471 

Alienation by widow 793 

What is, in the case 0 J 453 14S7 

Spiritual necessity, what is 1460-1462 
Spiritual necessity distin¬ 
guished from spiritual wel- 
fare 


(lift to wife or widow 1117, 1124, 
1422, 1423 

Presumption ot; where grantee 
P female 1117-1119, 1124-1127, 

1422, 1423, 1553 

Use of the term “malik" con¬ 
veys absolute estate 1118, 1119, 1120 
Series of life-estates, creation 
of, invalid U'*' 


Suits by minor to set aside 

alienations by guardian .. WO-t^tv 

Suits to set aside alienation by 

iTvi• • b/7* O/o 
ITUVUfct r C70 ccwx 

Suits foi maintenance • • 579,680 

Adoption, for challenging .. 456,457 
Adoption, for declaration of 
the validity of 45o, 1504, 1505 

Suit by rc\crsioners for dccla- 
' ration as to alienation by^ ^ 
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Limitation.— (cuitcld.) 

X Suits for possession 1533, 1534-153f» 
Sex of reversioner immaterial 
for 1534 

Suit by reversioner when 
begins 15.14, 1535 

Suits when estate is vested m 
two or more limited owners 1535 
When heiress alienates 
through a collusive suit, 
against alienee . 1514 

Time for, for suit by rever¬ 
sioner starts with remarriage 
or renunciation of heiress 15.14,1535 
Suit by reversioner, limits of 
the rule .. 1530 

Suit by reversioner, for move¬ 
ables 1531, 1536 

For suit against heiress in case 
of adverse possession 1533, 1534- 
1536 

Suits to enforce debt of father 

against sons .. 826 

Kxistence of reversioner, effect 

of on unborn reversioners .. 1514 

Power of widow to alienate 
estate for barred debts 14<i0 

Power of father to alienate 
estate for barred debts 814, 824, 825 

Lingayats. 

Religion of .. 209 

Held to be Shudras in Hoinbay 209 

Litigation. 

Costs of, when a legal necessity 632,633 
Costs of unsuccessful, whether 
illegal debt of father .. Kit), 831 

Lost property. 

Recovery of, to family .. 597 

Lunatic. 

Marriage of, validity of .. 283 

Adoption by, when set aside .. 362 

Wife of, right to adopt .. 362 

Guardian of, powers of .. 793, 794 
Exclusion from inheritance 1276, 1391 
Lunacy must be present at 
succession under Dayabhag 1391 
Must be congenital under 
Mitakshara .. 1276 

M 

Madan Parijat. 

Authorship of .. 227 

Extent of its authority .. 227, 228 

Mahant— See also Relif/ious Endow¬ 
ment. 

Marriage of, a disqualification 

1191, 1224 

Position of, as head of the 
muth 1216, 1218, 1225 


Mahant.—( roil,'Id ) 

Succession to office of .. 1226 

Power of nomination 1225, 1226 

Governed by usage of the par¬ 
ticular ninth or institution 1225,1226 
Power of (. ourt to interfere 1226 
Misconduct and immorality a 
disqualification 1227, 1229 

Maharashtra school. 

Works of authority in 194, 226, 227 
Adoption by widow in 385-388 

Maiden. 

Succession to siridhau of 1565, 1566 


General 

Development of the law .. 543,544 
Solatium for exclusion from 

inheritance .. 54J 

Also out of jui.il ul.it 1011 ship 543 
X.ituie of tin* tight .. 543,544 

J.iahiiil) dependent on assets 543,552 
Exception ill the case of cer¬ 
tain relations .. 543,544 

Of coparceners, a legal neces¬ 
sity 630 

Dut> to maintain in case of 
marriage becoming invalid 315 
Renan* «nlttlrd to 

Fat In r .. >18 

Wife .. 545 

Widow .. 556,557 

' Concubine 546. 549. 550, 551 

Adopted son 548 

Daughter, if a maiden .. 548 

Mother .. 548 

Sister .. 548 

Stepmother if entitled .. 549 

Son-in-law if entitled .. 549 

Brother if entitled .. 549 

Coparcener and lus family 660,664 
Disqualified heir ami lus family 555 
I )aughtcr-in-lavv .. 553 

Grand-parents .. 551,553 

Rights of junior members of 
imjiartihlc estates for 554, 1008 

Grants for .. 1008 

Succession in such grants .. 1008 

Rights of grantee ami his heirs 554 

Daughter, if married .. 554 

Sister-in-law .. 554,555 

Of legitimate amt illegitimate 
children .. 351, 352 

Another remedy for, in Crimi¬ 
nal Procedure Code .. 351 

Personal Obligation. 

Texts on the subject .. 544,545 

Wife .. 545 

Concubine .. 546,550 

Legitimate son .. 546 
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S49 

549 

54'» 


. c /2, S7 j 


s74, 575 
(state 551, 554 


Maintenance—(< ontd.) 

I’ersunal Obligati,,11 --(concld.j 
I Ucgitiinale son 
I'-'cn though of adultcrot 
intercourse 

Son by a Non-Hindu wnm; 

5 dopted vnn 
Parents 
Daughter 
('held 
Sister 

Son’s widow and grardilnM.i 
Stepson 
Stepmother 
Son-in-law 
brother 

/.lability to math tain. 

Of donees 
Of hcir-at-1 ih 
O f transferees for value 
Of holder of impartible 1 
Of manager ot joint family 551 

Liability of Joint family property. 

Duty of manager to provide 
fur maintenance . • 551,552 

Kight of coparceners and their 
family for • 6y>4,665 

Kight of concubine after the 
ileaih of the coparcener 549, 550, 551 
Sepal ate, right 10, member of 
,1 tarwad in Malabar 665 

l*i iiu 1 pie, moral binding of 
proprietor converted to legal 
binding in the heir 
Maintenance of widow of cu- 
parcener ”3 

Maintenance of minor member 
of impartible estate • wl, * s >4 

Maintenance of marriid 
daughter 

Maintenance of sister-in-lnv 
Maintenance of member <lri\. 
from family 

Provisions in partition decree 
for 

l<u/hts of wife- 
Texts on the subject 
Kight to pledge husband • 
dit for ■ 

Separate maintenance, when ^ 
entitled to eat 

Unchastity effect ot •; ^ 

Right of wife, if a charge on ^ ^ J? 

of ^squalified husband ■ ■ 555. 558 

Of disqualified coparcener out 

i,f her husband s separate 
property or of which he was ^ ^ 

Si,T r Sr is absolute ami 
docs not detiend on her 
other income 


'\<;k 

Maintenn 


Rights 0 

547 

Kight u 

547 

ip-11 

a just 

517 

1 until)-,. 

5 lb 

for 

"!8 

Text*- <■ 


LH 1(11 felted by living 
front her huci.au,1 f or 


limbi 0} irf ; 
K -hi again- 

tr ns 

Pni’ciph o'". 

■ .I uiierrsi 
lb Cl Mull 


545, 540, 559 
necessary 

558.566 
5 


554 
554. 555 


555 


.. 544.545 
770 


charge 


the 


575-577 


565 
. 566,567 


567 

56)8 


557 


Right 

(•state 558 

Right to reside 111 family house 558,559 
Liability of purchaser v.ithout 
notice of widow’s righl . 558,56)0 
Do with notice of widow’s 
right .. 560 

In case A sale tor necessity 01 
tor husband’s debt .. 560 

Not bound to reside m family 
house .. 559 

Dissipation of allotment effect 
ol 565,56i6) 

Possession of sufficient s 
dhan, effect of 
Unchas'iiy effect „f, on 
Tevts on the subject 
Proof of unchastily 
The general principles 
a.iplv to concubine also 
Puorit} of husband’s debts 570.571 
Suspension when she ha« 
enough means of her own 
If widow can release her claim 
to future maintenance 
Waiver ot past arrears of 
maintenance how proved . 

Separate in a 111 te nance and resi- 

dence • - ft, 

Re-marnage 

Tn cases where re marriage is 
allowed by custom • ■ 

Amount of inainteiMHce. 

Amount of maintenance 56j 

Texts on the subject 
Principles of assessing 
amount 

Unproductive stndhan, not ,0 
be considered . * ’ 

Expenses for religious cere- 

monies, etc., to be considered 562,562 

Limits of her right 563 564 

Conditional maintenance .. 
Husband’s right to limit her 
rights '' 


570 


581 


the 


. 561,562 


564 


H. <*.-«* 




1650 


THE HINDU CODE 


Maintenance—(< oilld .) 


Pvi.l- 

Maintenance— (< 


Id.) 


Pack 


. Iinounl of tnaintenaine —(coneId.) 

Court, final authority when 
such conditions are reason¬ 
able .. 582 

Amount, when reduced .. 569,570 

May he due to chance of 
c : rcuniNianccs in family 568 

No reduction when change due 
to fault of the person liable 
for maintenance . 569 

Amount when increased . 568,569 

Whether previous agreement 
bars increase .. 583 

May lie due to value of estate 
or cost of living increasing 568,569 
Cases when widow has no 
right of .. 565-568 

Starsing maintenance when 
widow unchaste . 566, 567 

Nature and inadcuts of the riyht. 

Nature of the right to main¬ 
tenance .. 543, 544 

No forfeiture of right to, on 
loss of caste .. 561 

Maintenance, a personal right 571 

No charge on properly unless 
fixed on specific portion by 
contract or deciec 570, 571, 572 

K\en as debt it has priority 


over other debts 

576 

When charged takes prece¬ 
dence 

577 . 

Execution of decree with charge 

577 

The meaning of the term 
charge 

571 

The meaning of the term with 
reference to T P Act 

571 

Maintenance right, not trans¬ 
ferable 

571, 572 

But arrears of, can be attached 
and sold 

571, 572 

F.ffect of S. 39, T P Act, on 
transfer of property liable 
for 

572 

Gratuitous transfer of property 
liable for maintenance 

572 

Gratuitous transferee, liability 
of 

573, 575 

Transfer in fraud of mainte¬ 
nance right 

573 

Transfer pendente life 

573 

Claim of widow against trans¬ 
feree 

575 

Effect of fraud and notice, on 
transferee 

575m 

575® 

What is notice in such case 

Right when enforceable against 

transferee 

574,575 '' 

Working rules about such 
right .. J 

574,575 

Puty of transferee to enquire 

575 


Nature and unidetit\ oj the rii/ht .— 
(conoid) 

Transfer of properly liable for 
maintenance of third person 559,576 
Transfer of house where 
widow has right of resi¬ 
dence .■ 558-560 

Grants. 

Construction of, what it de¬ 
pends upon .. 577 

Bahuaua grant .. 578 

To females, if carries with it 

any limitations 1117 

Whether property given for, is 
stridhau 1547,1551 

Junior members of impartible 
estate .. 554 

(irants caned out of impartible 
estate 993 

Nature and incidents of such 
grant how determined .. 993 

Quantum of interest of donee 577, 578 
Rights of donors and his 

heirs .. 577, 578 

Grant, to two widows, construc¬ 
tion of .1123 

Suits rclatinq to inainlenaine 
Scope of .. 578 

(ausc of action .. 579 

Right may arise under com¬ 
mon law, contract or will .. 579 

If proof of demand and re¬ 
fusal necessary for .. 579 

Rale of arrears and discretion 
of Court .. 581 

Arrears when decreed . 580,581 

Defences to suit for 582 

Disobedience to wishes of de¬ 
ceased husband .. 582 

Possession of assets .. 582 

Parlies to the suit .. 584, 585 

Decree for, what it should con¬ 
tain .. 585.586 

Principle that it should pro¬ 
vide for every contingency 585 

Form of decree .. 586 

Decree without charge 587 

Charge decree, compared with 
mortgage decree .. 587 

Limitation for .. 587 

Limitation starts from the date 
of refusal .. 587,588 

Mere non-payment is not re¬ 
fusal .. 588 

Jf proof of denial of right 
necessary for limitation .. 579, 588 

Claim for arrears .. 588 

Time of 12 years is only when 
based on Hindu Law and not 
on contract . v 588 

Measure of maintenance .. 583,584 
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Malabar Law. 

Adoption 
Marriage customs 
No partition 
Wights of members 
acijuisiiion 
Malik. 


self 


443 

291 

851,852 

8e2 


1154 

1152 


Meaning of 1118, 1110 «n, 

Alisolute cslaic conferred ly 
us>c of 1118, 1119. 1120 n >5 
... t 1150, 1151, !1Q 1154 

Life-estate only, wbu. qualified 
by other circumstances 
A hen used with n tmence in a 
female donee . j; 

Meaning depends on .lie run- 
text and intention il5l, 11^5 

Manager. 

Joint fatuity 

Who is manager 704 

Texts on who should be .. 704 

Manager of family trade .. 704 

Wights of junior members 705 

Powers of . 705.722 

Powers of, under Mitakshara 
and Dayabhag law compared 793,847 
Legal position of manager 70S, 70t>, 707 
Texts on the powers of 
manager .. 706,707 

Position of manager, not on 
presumed consent of copar- 
ceneis but by his own right 
under Hindu Law 
Individual capacity of 
The position is generally hono¬ 
rary 

Parent as manager posse* 
more powers 

Wight to possession of family 
property 

Not accountable for income .. 
Exception in case of fraud . 

Liability to account under 
agreement .. 712 

Liability to account for admit¬ 
ted assets .. 712,713 

Debts contracted by manager 713-715 
Proof of binding character if 

debts .. 715 

Power to acknowledge debts 
unless bared 720 

Cannot acknowledge barred 
debts except as against him¬ 
self • • 720 

Exception when father is 

manager • • 720 

Alienation of family property 
for necessity • ■ 715,716 

Alienation of family property 
without necessity, not xoid 
but voidable - • 725 


708 


. 708,732 

709,710 
710 
712 


C. P Code 

is also guar- 


Managc-- 

Joint Jointly --(could ) 

Working rules deduced from 
d^.sioiis ..7,5 

■ sum and hunts . , his power 
II 'oiiseiK of mparreners 
necessaiy, oa lie. and liter 
decisions /K, 717 

Contracts by 

p owcr to com promise or tefer 
to arbitiaiKM 
Power limited n 
when •’ ,1 nager 
t diauW htem 
Pow.rs of, caniioi start new 
bnsine c . . 7io i 

( annul exercise power 111 
fraud of coparceners 
Wight to sue on behalf of 
family .. 721, 

Power to give discharge 
Do facto guardian of minor 
members 

Power to make gifts .. 730-; 

Texts on the subject 
Only such as arc usual or cus¬ 
tomary 

Not allowed for an illegal pur¬ 
pose 

(lift of immoveable property 
als< allowed 

Liability of oilier members for 
Minor members not personal¬ 
ly liable for acts of 
Of famdv 11 ado 
Need not be eldest member of 
the family 

Gifts by other coparceners how 
far \alid 

Gift for maintenance of a 
female relation 
Quantum of gift by 
Where gift set aside 
Limits of his power to make 
gifts 

Remuneration for managing . 

Suit on mortgage by, joinder 
of parties 

Creditor or alienee’s title when 
dealing with ... 780, 

Necessity for enquiry by credi¬ 
tor or alienee 

Nature and extent of enquiry 
Notice, when presumed 
Alienee in possession, suit to 
set aside, burden of proof 798,! 
When such alienee is an auc¬ 
tion purchaser and a stranger 
to the suit 

Decree against, right of junior 
members to contest .. 802,1 

Analogy of trustee and cestui 
qtte trust, not applicable to 943, 
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Page 

Manager— (con, Id ) 
oint family —(concld.) 

Fraud by, his share liable* on 
partition .. 944 

)f Religious Endowment. 

Different names of 1216 

Towers of 1195, 1196, 1198, 1199 

Position of .. 1207 

Not a trustee in the English 
sense of the term .. 1208 

Property never com eyed to or 
vested in .. 1209 

Alienation of property when 

justified 1210-1212, 1214 

Compromise made by .. 1215 

Decrees against . 1215 

Personal liability of . 1216 

Tort by manager .. 1216 

De facto and Dv jure .. Ui6 

Alienation of office, iinalid as 
a rule .. 1218 

When alienation allowed 1220, 1221 
In the case of private endow¬ 
ments .. 1220 

Adverse possession against .. 1222 

Duties of 1195, 1196, 1203 

Application of income .. 1203 

Grounds for removal of 1227-1229, 
1243 

Procedure for removal 1230 

Position of, intermingling of 

duties and interest 1228 

Suit against, tor misfeasance, 

neglect of duty, etc , etc .. 1239 

anager of Infant’s estate. 

Position and power of . 511-529 

anager of lunatic’s estate. 

Position and power of 793 


\gc and authority of 43 

Hindu society at the time of . 45-47 

snipuris. 

[-low they were converted into 
Hindus wholesale 222 

irriage. 

ncral. 

nstitution unknown to primi¬ 
tive society .. 14,274 

1 sacrament under Roman law 16,18 

damage a sacrament under 
Hindu Law .. 16 

n Greece and Rome .. 18,19 

’olygamy prohibited in Greece 
and Rome 16 

’rohibited marriages in ancient 
Jaw 17,18 

r cdic marriage was between 
adults .. 275 

n Manu’s time .. 44-46 

liffcrent kinds of ,, 44 


Page 

Marriage— (could.) 

General. —(contd.) 

Meaning of .. 277 

Hindu, compared with 
Christian .. 277 

\pproved and disapproved 
forms of 44 

History of the Hindu Law of 
man iage • • 274-276 

Different stages of social 

evolution in India .. 275,276 

Ideas of marriage different in 
different countries 277 

Legal in one country is recog¬ 
nised legal in all countries .. 277 

Marriage under English Law* 277 

How Hindu marriage differs 
from the English .. 277 

H slorical retrospect of Eng¬ 
lish and Indian law or mar¬ 
riage .. .142,343 

Summary of Hindu marriage 
law ' .. 343, .144 

Marriage a sacrament under 
Hindu Law .. 321 

Also a conjugal contract 318 

\lso a gift 319 

Indissolubility of 321 

Necessity of, legal recognition 
of 276 

What is marriage .. 277 

Question of form and intention 277 
(nft hj a father of his daugh¬ 
ter to the husband 274, 276, 283 
Origin of the custom of mar¬ 
riage of girls before puberty 275,276 
Hctrothal ' 277-279 

llndcgruotn and bride price 278,279 
Origin of polygamy .. 284 

Infant marriages customary in 

India .. 273 

Present day marriages in 

higher class, whether it is 

Jlrahtna marriage .. 27(> 

Presumption of marriage being 
of Brahma form 334, 338, 339 

Contract of, between bride and 
bridegroom .. 279 

Validity of such contract when 
parties arc minors .. 279 

Effect of Indian Majority Act 
on such contracts .. 279 

Completed with ceremony of 

Saptapadi .. 287 


Customary marriages in India 290-291, 
292 

Buddhist ., 291 

Option of puberty not available 

to Hindu female .. 296 


Saving of marriages otherwise 
valid by law or custom .. 341 -344 
Civil Marriage Laws ot Baroda 
and Tndore ,, 344 
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Marriage— (could.) 

General .— (concld.) 

'I'hcy legalise marriage hi 
Hindus without reference to 
c«iste or religion 
.Statutory livil marriage 
-Marriage of a Christ'.iu with 
a non-Christian, permuted 
by the Indian Christian 
Marriages Act 

Marriages between Hindus, 
Buddhists, Sikhs, ami lams 
irrespective of caste legalis¬ 
ed by the Special Marriage 
(Amendment) Act 
A Hindu married under the 
Act, remains a Hindu 
He can also contract a mi rely 
civil marriagi outside the 
territorial vvatus of India 
Rights and disabilities under 
Declaration under the Special 
Marriage (Amendment) Act, 
paradox croaud thereby 
Object of the amendment 
Different forms of 

Fight forms of mar iage in 
early Hindu Law 
llrahma and Asm fmnis only- 
existing in the present day .. 
llrahma form and its features 
Astir form of marriage 
Bridi priie 

Astir, treated as valid on 
ground of factum volet 
Chaiacleristics of \stir form . 
Payment of money tines not 
necessarily convert iirahnia 
into A stir’form 
Presumption regarding form .. 
Form not determined by caste 
but how the community viiw 
it 

Factum valet 

Of widows undei customary 
law 295. 

Present day ceremonies 
Shastric ceremonies 
Customary rites 
Ceremonies essential tor inar- 
riage •• 

Consummation not essential .. 
Irrevocably complete with 
ceremony of Saptapadi 
Texts on the subject 
Ceremony Saptapadi done in 
different ways 

Karcvva marriage of the Pun¬ 
jab 

Dagger marriage 
Marriage by purchase and ex¬ 
change 


27o 

270 

270,279 

278 


.102, 30.1 
287,288 
286,287 
291.292 


295 

295 


Marriage .—{could ) 

Ditjctcnt [on, .•/—(cotwld.) 
Kuhn Brahmins of Bengal .. 
Chaudaria foim and its 
ie.itl re- 

Custimiarv tortus <>* iiarnagc 
1.1minion ttMi-rugi Mistonis . 
Fli-a of bums mi <> volution 
of wom.'n’s proper! 

( • iii/u lencv h,t mintage 
Infant 

Imputin' pei-on 

Lej v 

fdiot 

I 'iiiatic, pi ivi.ied lu under¬ 
stands the acts and a cepts 
illegitimate children 
(iossatns and Rairagis 
Widows under customary law 
Widows under statute 
Prohibited degrees, rule of 
Dwijas, must marry in the 
caste 

Rule of marriage vv"liir. caste 
inappluahlc to Stidr.ts 
I ntertua triages hetvvee.i sub- 
castes 

Hindus and Non Hindu 


290 
290,291 
292, 293 


302 

303 
308-311 


298.299 

299.300 


IHigtbility for marriage 
Precepts i f Smritikars 300, 310, 311 
Texts on thi subject 313 

Parlies must not be related as 
Sapiuda- .. 306,307 

Meaning of Sapimla . 307,308 

Who are Sapindai 308 

Higher castes follow Sapiuda 
prohilntion 293 

Rules among the lovvei castes 293 

Got rajas 309,310 

Samanapra varus 310 

Stepmother’s relations 310 

Relations through adoption .. 310, 311 
Wives after divorce .. 301 

Other prohibitions 311 

Marriageable Sapiuda rela¬ 
tions .. 312,313 

Knglish rules on the subject 312 

Shastric rules, how far ob¬ 
served .. 313, 314 


H'/to tan give iu marriage. 
Texts on the subject 
Necessity for a giver 
Right of lather 
Can delegate his right to an¬ 
other person 
Right of mother 
Stepmother has no right 
Right of paternal relations 
Other relations 

After parents, courts are enti¬ 
tled to intervene 



289 
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Pack 

Marriage .—(coulil ) 

I n valid marriages. 

Prohibited relationship .. 31-1 

Difference in caste .. 315 

Noii-obsenance of ceremonies 315 

Marriage by force or fraud 315 

Texts on the subject .. 315-316 

\ lolation of some substantial 
light and material prejudice 
necessaiy .. 316 

Inter-sub-caste marriages 
whether lain! .. 315 

Duty to maintain, in case of 
linalid marriage .. 315 

./. oithwt «> of marriage. 

J litsbaud's linpotency or either 
p.utv's imbecility grounds 
for ' 317-319 

Other mental or physical in¬ 
capacity no ground for . 318 

Jurisdiction of Courts for 
dissolving marriage . 317 

Can award declaratory decree 317 

Dissolution akin to divorce .. 318 

Objection of mental incapacity 
depends upon question of 
decree .. 318 

Lunacy, how far a disquali¬ 
fication for marriage .. 318 

Conflict of views between the 
Bombay and the Madras 
High Court .. 318 

Texts on disqualifications for 

marriage .. 317 

Husband’s rights and duties. 

Duty to maintain wife . 324,545 
(iuardianship of minor wife 324,326 
Divorce not permissible 
except by statute .. 326,327 

Kight to conjugal society of 

wife .. 326 

Kight to inherit stridhan of 

wife .. 326 

Kight to use stridhan of wife 
for necessity .. 326 

IVifc’s rights and duties 


Duty to reside with husband 327,328 
Right to pledge credit of 


husband for necessaries .. 770 

Right to remarry when hus¬ 
band unheard of .. 322, 323 

Right to sue and be sued ' 324 

Right to inherit separate pro¬ 
perty of husband 321 

Right to maintenance and 
residence in family house .. 321 

Divoitc not permissible except 
by custom .. 300,301 

1 lesent state ..f marital law 

unsatisfactoiy, legislative 

interference needed .. 319 


Marriage.— (lOlltd ) 

Restitution of conjugal rights 
Defences to suit for 
Adultery- 

Decree in suit for 326, 

Procedure 
Minority 

Enforcement of decree 
Limitation 

Where the wife has not at¬ 
tained puberty 

Suit for, by husband after re¬ 
marriage of wile aflei 7 
years 
Cruelty 
Conversion 
Disease 
lmjjotency 

Marriage of second wife 
Matrimonial offence 
Proof and frcsiuniftions 

Presumption of valid mar¬ 
riage .. 333-339 

Presumption of marriage when 

made .. 333-33-1 

Presumption of muriiugc 
stronger than other pre¬ 
sumptions .. 336 

Presumption of continuance of 
marriage . 339 

Pr« sumption as to Brahma 
form 334, 338, 339, 1572 

Presumption ol due per- 
lomiance of ceremonies .. 315, 

, 334, 239 

Presumption of marriage 
warrants presumption of 
legitimacy of children 335, 349, 350 
1 ‘resumption m re-ma triage, 
of diss dution of previous 
marriage, difference between 
Indian and English law^ .. 339 

Proof of marriage, in what 
cases necessary 333,335 

Presumption of death of htis- 
1>nnd .. 322,323 

Cuttomary marriage 
Dagger marriage .. 290,291 

Communal marriage rites .. 291,292 
Common marriage customs .. 292,293 
Punjab marriages 294 

Widow marriage in the 
Punjab . 295,296 

Second marriage, what it is 297 
Its importance and effect of 
its nonperformance .. 297 

Inter-caste marriages not al¬ 
lowed among Dvviias 297 

Restriction purely personal 
and territorial . . .143 

Exception to the above in 
Punjab through custom 298 

It is allowed among Shtidras 299 


330-332 

327 

328-329 

330-331 

329 

333 

333 

328,332 


329 

327 

320 
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Marriage.— (tuiitld) ! ’ 

Customary marriage. — (cniicld ) 
intcr-sub-caste maruagcs . 298,299 

Re-marriage of wives 3P0-302 

Consent of husband nens- 
sarj for it 301,302 

Remarriage of widows . 302 

(.oiiditioiial marring* , . .331 

Central Provinces marriage 
customs 

Marriage of Hindus and N„n- 
M mdtis . 

Re-marriage and fhz'ur, e 
Ti sts 011 divorce ?j, 

Divorce as such unknov'ii .0 
Hindu Law 320 

Divorce \ct in..;>ph. aide 1. 

Hindu mui ii.i'-'c 
No dissolution liv .i|iosfuv, 
digiadatn.11 ,,1 los, ,,f ■ asu 32’,.^: 
Llft.it ot utlil.lstii, ,3J> 

I'.lTect o| coiiversK.ii .322 

Divoicv not allowed In Hindu 
Law . .114 

Adulti rv c 1 licity or miscon¬ 
duct no mound foi divorce 319 

Divorce allownl l>> custom . 321 

Ri -marriage of widows allow¬ 
ed In custom 302 

Re-maii nice a'lowed hi 
statute .. 303 

Widows' Ke-mamagc \ct and 
its ct'fict . 303 

Statutory tight 01 divoui . 320 

Re-nt.uriage of desert, d wife 323 

Texts of Narad on such re¬ 
marriage . 323 

Suits regarding marriage 

Agi eeiuent, not specifically 

enforceable 280 

Coiiipcnsation for brearh the 
otil) remedy 280,282 

Agreement, can he broken 

for valid reasons . 281 

Recovery of presents on 
breach of contract to marry 280,281 
Recovery of presents in case 
bride-elect dies 
Marriage brocage conttact 
void 

Parent’s duty to matry 
children 

Marriage expenses a charge 
on the family estate 
Su't for recovery of promis¬ 
ed bride price 

Jurisdiction of courts re¬ 
garding 

Suit for jactitation of mar¬ 
riage 

Marriage Brocage. 

Contract void 

Money paid over, when te- 
coverahle 


281 

280 

281 

281 

281 

282 

282 

280 

281 


Marriage expenses. 

Of fi males . (,.31 

Ot 111.1l> uli. a nccessai, 303, 301, 031 
Ri -marriage .>1 males ' .. 304,031 

Piovjsion |.r, on paituion .. 940,947 

>ts 1 the subject .. 947 

\i . :ia <mi for, whc. uistifi- 
1,1 .. 304,031 


Married man. 


Adoptn 11 of, ,nv.... 1 . .u'lii in 
Bom! av 

St i s of 1 |u s if ihe m.M- 
iii I iulopti ,11 Momb.i' 

Mcternal Gra.vtfather. 


422, 123 
1 23 


Right ■. oih. ntaiii'c 13(v3 

I’.atidhu nn.lt 1 Mitaksh.ua 1317, 1318 
Sapuida under D.nahhag .. 14Hi 

Maternal uncle. 


I’.anilhu 11 Mitakshara llol, 1363 

Samn>la in De.ahhag H01, 1410 

Matri Bandhu (s) 

Order of sueecs .011 among 1307, 1308 

Relief 111 , oi tin Hindus . 199 

Mayukti. 

\ge and aiithoiity ot (il,f>2 

\ 11 th 01 it. 111 lioii'lin v (d, 224, 220 
What 1 1 evails 011 a coullict 
with M 1 taksl 1 .ua 220 

1’iev.uls on coiillut with 

M'takshai.i itt Sm.lli 227 


Mayukh Law. 

Position of fathei .11 the table 
of licit s 1322 

Sister, favomed i.osition of, 
under 1327, 1373 

Hotiaj Sapindas. widows of, 
as heirs 1309, 1372 

Mesne Profitsi. 

Not allowed <>n sc.ttuiy aside 
of alienation by heiress 730, 1490 
Migrating family. 

Law governing, where there 
is no dispute as to nationa¬ 
lity •• AH 

T aw governing, 111 case of 

persons of mixed descent . 231 

Presumption of applicability 
of law of origin .. 231-233 

Kvidencc of ahamlomueiit of 
law 01 origin .. 233, 2.U 

Adoption of law of domicil*' 233,234 
I >cv clopim nt of law m land 
of origin aftei migration, if 
applicable •• 232,231 
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Minority and Guardianship. 

General. 

Majority under old Hindu 
Law* ..492,493 

Texts on the subject .. 492 

Old Hindu Law superseded 
by the Indian Majority 
Act ..492,493 

Saving of the Act when re¬ 
lating to marriage, dower, 
adoption, etc. .. 493 

Woman, age of majority of, 
considered .. 193 

\ge of majority under the 
\ cl 493 

Extension of peiiod of mi¬ 
nority in some cases .. 492,493 
Mode of calculation .. 493 

Majority for a person under 
the Coui t of Wards . 493 

Majority for a person under 
.i guardian of Court . 493 

Guardian, who is 494 

Definition of guardian 494 

Three classes of guardians 494-495 
Testamentary guardian who 
is .. 494,507 

Ceitificated guardian who is 495,532 
Natural guardian . 494,495 

Who are natural guardians 495 

Natural guardian remains 
“ de facto ’* and “ de jure ” 
guardian until superseded by 
order of Court .. 4M4 

Only father can appoint 
testamentary guardian .. 495, 507 
\gent of guardian, respon¬ 
sibility of 509 

Guardian accepting cannot re¬ 
sign at will 507 

Inter-meddler, who is .. 517,518 

Guardian ad litem, who is .. 531 

Sovereign, guardian under 
Hindu law 533 

Appointment of, by Court, 
minor when consulted .. 538 

Finality of Court’s order .. 538 

Right of the father superior 
to that of the mother .. 534,537 
Exception, in what cases .. 534,537 
Mother’s right superior to 
father's in Mithila in some 
cases 537 

Court cannot appoint guardian 
when minor not entitled to 
present possession 5.19,540 

The same rule applies in the 
case of disqualified incrn- 
!><■' .. 541 

Riqht to Guardianship. 

Natural guardians .. 495 

Their position under the 
Guardian and Wards Act 497 


Pack 

Minority and Guardianship.—( toutd.) 

Right to Guardianship. —fcontd.) 

Father’s right 4% 

Conversion or loss of caste, 
effect of .. 503 

Father’s light cannot be over¬ 
looked unless proved to be 
unfit .. 503 

Illegitimate children .. 498 

Competition between adoptive 
and natural father .. 498 

Convert child 498, 505, 500 

English and Hindu law 
compared .. 498,499 

Mother’s right .. 500,501 

Re-marriage effect <>f 501 

Step-mother .. 501 

Paternal relations .. 502, 503 

Minor's elder brother ranks 
next t<» his parents 502 

Husband, guardian of wife 509 

Texts on the subject .. 510 

Postponed l»v custom in 
Southern India to her at¬ 
taining puberlv .. 510 

Vppointnieiit of guardian h> 

Court 532, 533, 5W 

Court cannot appoint win niotu _ 532 

Initiation, bj whom necessary 532, 535 
Grounds of unfitness for 

guardianship 534 

Father's 1 ght lo appoint 
tcstamciitarv guardian . 494,499 
Guardianship only with u- 
ference to management of 
estate . 508 


Father can coufet authority 
on another which is re- 
v ocable 509 

If revocation is not beneficial 
to minor Court will not re¬ 
voke it 509 

Natural guardian may delegate 
authority within Emits .. 509 

Such authority revocable 509 


Rights and I J ri;-ileyes of guardian 
Powers of Natural guardian 
to alienate property 511 

Conditional for necessity or 
benefit .. 512 

What is necessity .. 512 

Guardian and trustee com¬ 
pared .. 513 

Spr dilation not allowed 513 

Power to compromise 011 be¬ 
half of minor .. 513, 518 

Powers in respect of Honor's 
trade .. 514.515 

Trading firm, minor's liability 
limited to his interest in the 
firm 515 

Trading firm, nrimr, no per¬ 
sonal liability .. 515 

Who is de facto guardian .. 515 
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Minority and Guardianship.— (could] *** 
Rights and privilege* „f guardian, - 
(concld.) 

His rights and powers ;,j j 5^, 

His position in Mahonii dan 


Lai 


5 In 


Oe facto guardian, no powers 
over personal rights of the 
, b °y , . 517 

lannul enlarge limitation l»v 
payment, etc -17 

Powers of different kinds of 
guardians compared -IS 

Powers of certificateil luiatdian 513 

Right to acknowlotlge debts 517 

Right to contract for minor 518 

Right to charge -state 518, 51'- 

Right to custody of nupur 541 

Rights and liabilities of initial 

Marriage of 2K3 

Adoption by, \alidity of . 354 

Power of, to give authority 

to adopt 355 

Adoption by minor widows 375-378 

Right of partition, the only 
remedy in case of mis¬ 
management . 51)6 

< 1 uard lull to person only 

can be appointed . 507 

Xo separate guardian for 
minor’s joint co-parcencry 
property 50b, Sti7 

Rather, cider brother or other 
senior membei manager of 
snob property 50() 

Transfer of minor’s property 
by guaidian . 511,512 

\ alid only when supported by- 
necessity or benefit 512 

\cts of guardian not binding 
on mmor unless guardian 
acts as such .. 528,529 

Rule confined to cast s of un¬ 
certainty and not of tlefce- 
ti.e conveyancing . 529 

Cannot reunite 973,974 

Personal contract of guardian 
not binding on minor .. 521, 522 

Liability for necessaries .. 520 

Transfer by guardian when 
voidable by minor 521.525 

Limitation for suits to set 
aside transfer by guardian S2f>o28 
Validity of transfir when 
transferee bona fide believed _ _ 

necessity after enquiry . S2s, 52b 
Validity ol trausfei sanc¬ 
tioned by Court . 

Restitution of benefit to trans¬ 
feree when transfer hy 
guardian becomes void ■ • .^4, 
Minor liable for torts of 
guardian 


Minority and Guardianship.—(< on, if f ' 

Rillin'; and \ahi1itie* of minor —(conoid.) 
'transaction by minor, voida¬ 
bility personal privilege of 

. , .. 529,530 

■'lau'l of minor as to age, 

effec of .. 530 

Restitution by ii-i-n, prni- 

ciplc- of ‘ 530 

< o 11 sent deem wh ! binding 


R., 


. 531,532 




529 


530 

- dt*cre» . 510,535 

J'ecue oi lined lIV fraud, 

right of minor i<> set aside 531 

Unilateral declaration of parti 
turn, by guardian effect of 9)7,918 
Will, incmnpelencv of minor 
lo make 1090,1091 

Misrepresentation. 

Rffect of, on adoption 405 

Pffecl jf, on alienanon by 
limited owner 1485 

lly minor as to his age, if an 
estoppel 530 

Rqiiities on seMmg aside 530 

Mistake. 

Paititioii, re-opening of .. 953,955 
Tn the ume or description in 
will, effect of .. 113b 

Mitakshara. 

Commentary on Yadnnvalkya 37, (>4 

Age and authorship of . 64 

Commentaries on, by Yis- 
weshwar and Lakshmi Devi (>4 

Foundation of the modern 
Hindu law of partition ami 
inheritance bf> 

Scheme of b5,6b 

Kxtent of its authority • ■ 64,194, 

225-229 

Mitakihara School. 

One of ihe two main schools 185,186, 
194 

Sub-schools, differences be¬ 
tween • • 194,195 

Works of authority in 194 

Difference from the Bengal 
school 593,845,846. 

Co-parcener’s right by birth 593,594 

Right to partition ■ • “77,878 

Alienation ol undivided share 
bv co-parccner 667,671,675 

Guiding principle of. ox- 
plained 1288,1289 

Sapindas, who are 308,309,1293,1294 

Ilandhus, who are 1344-] 34' 

Test of relationship ]346.1347 

Samanoclaks 1338, 1339 



1658 


TflK HINDU CODE 


r.\c.r 

Mitakshara School.—(i <>»■/■/) 

Two modes of sure'cssn .11 
under 1247,1387 

Definition of stridh.m dis¬ 
cussed 15kl-134(i 

Mithila law. 

Only Krilrmi adoption allowed 

in 482 

Mother is guardian o\ot male' 
and female* children . 106 

.Mother’s right of guardian¬ 
ship superior to fallicT- m 
some cage's . 537 

Tower of vvitlnvv om r iiiove- 
ahle jirojicny 1433 

Succession io Sulk 1577 

Mithila School. 

•Ml iptiou in Kriiinii loim .. 480 

\\ iilow cannot ado|it foi hoi 
hiishaud 3(1*1,482 

Widow ta., uloi-t heisell 482 

Autin . ii t'wwoiks I'M, 224. 

.227.228 

1 n.Uo s of le-unmii elilteve lit 

fiom othei schools . OH. *>7’ 

Mitra Misra 

\iithor of \ uaiiiitii«da> 

Molesalam Girasis. 

How lai gott nud h\ Hindu 
Law 

Mortgage. 

Dull of luxlei advancing 
moiiev to inakt uifjuiii 78(1,787 

Whether mortgagee to see to 
the application of moiiev 71(>, 78(1 

Debt secured by mortgage*. if 
an antcccelenl debt 81(i 

( harge* lor binding portion of 
eleht . (>7(i 

Suits on, 1>\ or against 
manager binding on lanuli 713-715, 
721,722 

My eo-parce ner, when valid 676 

Decree of Coparceners' midi 

tided share* 750 

Whether such deem. cieale's a 
l-iglil hi ren. 750 

Suit lij mortgage 1 against eo- 
parccileis, burden of pli.eif 
on meirtgagee 704,705 

No dilTeienee even when stub 
rei-parceners an* sons 706. 707 

Of joint family property 
joinder of pai tte*s 805, 8(K> 

My heiress, when valid 1 153-1471 

(oiisent bv re-versioiurs e (Te*cl 

of ' 1181 1186 

Mother. 

Might 111 g 1 *, • * il.illglltei ill 
mat 1 iagi> 288, 2»W 

Pai 111 1011. ?dieitmint ol «.h.lie 
to 803 


210 


Mother .—{coinId ) 

Usage 111 Southern India 
ehtferent 

Share* sei allotted ne>t her stri- 
dhan 

Kule that institution of suit 
for partitieui, effects sever- 
ence, not applicable to 
Kill'd Ol Ceiliv e*rsieill or leiSS 

of caste 100, 503, 505 


l iuardiaiiship of 

minor clul- 

505 

then 

(luarelianship of 

illegitiniate 

children 

( oliversion, 01* 

re-marriage 

408 

light te> guardiai 

iship 

505 

Maintenance*, light 

to 

548 


Unchaslity of, effect of, on 

inheritance 1281, 1282 


Heir under Me-ngal school Mil 

Inhe-ntancc, right of. under 
Miiakshaia 1421 

Tests on the* subject 1321 

Uitr.es he foie the fatliei tv- 
e-epl uiieler Mayukli .. 1321 

t ne hides both naluial and 
aeloptivc 1321 

Inherits only a Irniled estate 1321 

Sue-ci ssion to stndhan of 

manlen elaughtcr 156.5 

Stridh.m, suecessioii to 157<» 

Mother’* brother— Sev Maternal uncle 
Mother’* relation*. 


l'.\e;t 

mi 

1427 

070 


Status of, as Maiielhiis uiieler 

Mitakshara 1345 

status of, as Maudlins under 

Dayabhag 1401 

Mother’* siiter’s son. 

\doplli>n of . . 42() 

Moveable Property.' 

Powers of father over anccs- 
lial meiv cables 765 

If eliffertnl from power over 
untile iv e*ahle property .. 765 

Lift of, how made 1074 

Powers of fe'tnale* owner 
over 1426, 1431-1433 

Power of Mithila widow 
to disposal of 1433 

Murder. 

Party to, not entitled to 
inherit 1274, 1275, 1276 

Muth(a).— SVv Relitjiom Ihidcnement. 
Ongin ami hislmy of 1223 

('onstiliitioii of 1223,1221 

Position of the licad, that of 


a trustee 
Qualifications I'm office* 
Marii.ege* or linchastity 
I title It ill insles 
Povveis of the head In a 
nale and chatgi* pmperty 
Rule as to succession 


1183 
1101, 1192 
1101 

1101.1102 

1 1205,1210 
1226 
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Mulh (■).—( ciuuld ) 1 age 

•Nomination 1225,1226 

.Selection hy disciples .. 1226 

Succession to, modes of 1 >2=: 1226 


Institution ot man, <w; among 261 

Nambudri Brahmins. 

Ceremonies necessary lor . IV 
Dvvaimishyayan adoption . ,11 

Name. 

Assumption of l''uiopi'.in i i, 
not conclusive li> v t> a i u\ 
to l*o governed >no 

Nand Pandit. 

Ag t of 71 

\ulliot ot l).iti,k Muir III , 71 

\ut1ioi it> of Ins \m u k on 
adoption 71. ,156 3^7 

Narad. 

Age oi 57. r S 

Sint Hi ot 57 

Native Christian (*.) 

Laws applicable to 235-239 

Ma> lie governed b> Hindu 
1 .aw 2.56 

.Must not l.e w1ii.11> up u;- 

nant to ( hiislain ideas . 238 

Necessaries. 

Minors, vvliat are- .. 521! 

How determined by tmiti 5.-,) 

Kstale of miiim ’.'.'Me for 520 

Necessity— JSiv u/ic . llu'iiation. 

(titanium, H\>nian's nlalc 
Disliiignislicd fioin benefit . o21,<>23, 
627,635, C>36 

For alienation 1>> guatdian . 511,514 

Alienation bv manager of 

piint family 625,715, 716,723 

Alienation by manager of reli¬ 
gious endowment 1205 lzG7 

Different kinds of 1211,1212 

Alii nation by widow, of in¬ 
herited estate 1453-1471 

Harden of proof of, on alienee 
or creditor 794, 838, 1217, 1482, i 183 

Nibandh. 

What is 192,11X12,1033 

\\ liat is, under Hindu T.:ov 1033 

Nilkanth. 

\utbor of \favukh 68,69 

Nithad. 

Secoinlai> soil now obsolete 316.347 
Niyog. , 

Practice m early tunes U-ai 

Fell into desuetude in later 
ages • • 

Relic of the custom . • 20-’ 

Xpplira.tion of rule m selecting 
buy for adoption • 

Nature and origin of the rule 424,4-.* 


Niyog.—( concld .) * A01 

Rules and restrictions as to, 
not t be imported into 
modern law Px 

Notice. 

\\bal i . in transfer of pro¬ 
pel l' m fraud oi inaiutc- 
„ ;wnce .. 574,575 

Nucleus. 

No presumption is to exi— 
tenee of .. ( ,« 5 

I’ 1 'of of. mis., to 085 

i' ty icitnn 1 vvitb the 
”"i <>f 598. 6(12 

i up'ulano. . i whether such 
Mil was ’crclv noiiiuial <u 
main lal * fi02 


Obstructed heritage. 

What is, in Mitakshara law UK), 614 

Different fri.iu unobstructed 
lu i ilage .. 596,600, 

Distinct'ai unknown to Ih-ngal 
law 000,1248 

Offerings. 

Right to, when made at a 

temple 12113 

Oraons 

Aii aliongmal trihe in (hota 

Nagtiut .. 3 

Institutions of ..3 

Orphan. 

Adoption of, invalid 413,420,421 

Oudh. 

Jin pari ilnlity and primogeni¬ 
ture in • • 606 

Oudh Talukdars. 

Joint family properly of . 600 

Restriction on alienation .. 987 

Owelty. 

What is 95? 


Paishach. 

Obsolete form of marriage 

Palak Putra. 

Who is 490 

Rights of 490 

Palayam. 

Service tenure .. ><*' 

Origin and and incidents of 
the tenure • ■ 986,987 

fmpartihilitv <«f 
Distinguished fioin /amin- 

dari • • "o 

Parashar Madhaviya. 

Authority of, in Dravida 194,229 

\nthoi ity of. especial!? 

Canara 
Parashar Smriti. 

Age and authorship of 36 


44 


229 
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Page 

Parasava. 

Subsidiary sun, now obsolete >5,346 

Parties. 

To suit /or maintenance from 
joint family .. 584,585 

To sun on mortgage by mana¬ 
ger of joint family 805,800 

Joindei of, in suit by mort¬ 
gagee of mint family pro¬ 
perly .. 714 

'lu reunion, limited .. 971,972 

To suit about religious or 
charitable endowment . 1242 

Right of worshippers in case 
of religious endowments 1239,1240 
Suit against widow 1526, l530 

Suit for partition . 934 

Partition. 

General 

Right unknown to archaic 
Hindu law .. 851 

Communal rights dominant .. 851 

Test of Ushanas .. 851 

lb ogress of the right .. 851,852 

Rights of Tarwad in Malabar 
and pre-emption in Punjab 851,852 
Partition originated in acqui¬ 
sition .. 851 

Sons had no right during 
father’s lifetime .. 852 

Later development of son’s 
right .. 852,853 

Difference between Milak- 
shara and Dayabliag law 863,8<s4 

Soil’s right, exception in 
Bengal .. 885 

What is partition .. 853 

Writing not necessary for 
jiartition .. 874 

Implied covenants on parti¬ 
tion .. 952-955 

Living together after parti¬ 
tion does not apart from re¬ 
union restore jointness .. 862 

1 l'liat effects. 

Definition of partition 853 

Texts mi the subject .. 854 

Of revenue-paying estate 854 

1 mention essential 856, 857, 859 

Intention must be unequivo¬ 
cal 857 

Intention maj be inferred 
from conduct, act or declara¬ 
tion .. 857 

Severance in interest .. 856 

Independent enjoyment not 
necessary .. 856 

Unilateral diclaralion of inten¬ 
tion .. 857 

Division of rights by mutual 
agreemi nt 
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Partition— ( cantd .) 

li'Jiat effects — (concld.) 

Actual division by metes and 
Inninds not necessary .. 859,860 
Form of .. 874,875 

Writing not necessary .. 874,875 
If in writing registration 
necessary .. 875 

May be in the form of a Will 875 

Effect of non-registration .. 876 

Suit for, legal effect of, how 
far effects partition 855, 857, 861, 862 
Minor’s suit, effect of .. 863 

Award directing partition .. 863 

Dayabhag law, differences in 863,8/4 
Family ai rangement distin¬ 
guished from 864, 865, 866 

Law governing family arrange¬ 
ments 864 

Fainil> arrangement based on 
equity .. 864,806 

Father's power to effect a par¬ 
tition .. 878,880 

Riiffit to < laiin partition 

Persons entitled to claim par¬ 
tition 877 

Texts on the subject .. 877,878 

Adult coparceners .. 880 

Minor coparcener, allowed only 
under special circumstances 883,884 
\bscnt coparcener .. 884 

Son .. 879,880 

Exception in Bombay .. 879 

Adopted son .. 882 

After-hdrn son 884,961, 965 

Must have been conceived at 
the time of partition 884, 961, 962 
Where father takes no share 961,963 
Illegitimate son .. 882 

\moiig Shudras .. 882 

Grandson .. 881 

Person removed by more than 
three degiecs from common 
ancestor .. 641 

Under Dayabhag law 863, 864, 878, 885 
Females .. 643 

Mother, peculiar rights of 889, 893, 894 
(Jo-widows, against each other 887 

Not so as to prejudice rever¬ 
sioners or right of survivor¬ 
ship unless by agreement .. 887,888 
Assignee from co-widow .. 889 

Daughters, against each other 887 

Only for separate possession 
and enjoyment .. 887 

Disqualified heir .. 883 

Disqualification must be con¬ 
genital since right vests on 
birth .. 883 

Disqualification only personal 883 

Transferee of share 668, 674, 676, 
877, 885 
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II'ho cannot ilaitn 

Disqualify l coparccmr .. XfM 

Grandson and great-grandson 
during their father’s life¬ 
time . ggj 

Illegitimate sons a* against 
father 882 

^ lolh l cr .. 893.894 

Southern India, usage in g% 

Grandmother s,v5 

Step-mother . 8Q4 gq-, 

Step-grandmothcr Sy4’ 

Daughter . 89s’89C, 

Sister gQj, jsy*. 

b hare t on partition. 

Distribution of •.hares ^09, 912 911 

Principles of qiiO 

Texts on the subject . 909,910 

Partition by \<irp e * .. 9(19,911 

Equalitv of, general rule .. 911 

Right of primogeniture oi 
Jethasi Maq. whether allow¬ 
ed .. 911 

How distributed when some of 
the coparceners wish to re¬ 
main joint 913,914 

Representation by sharer of his 
sons ..911,913 

Division per itripei and per 
capita 9U 

Brothers, inter \e .. 911 

Great great-grandson no share 

being fifth generation .. 912 

After-born son . 913 

Adopted son's share .. 911 

Adopted son’s share, with 
Auras son 471. 472, 473 

Illegitimate son’s share 1312, 1313 
Difference between the schools 1313 
Female Shares on parCtum .. 889,893 
Texts on the subject . 890-892 

Mother's share 893 

Wife’s share • • 893 

Grandmother’s share . - 895 

Usage in Southern India 8% 

Unmarried Sister’s rights on 

partition • 895,8% 

Bar to a partition. 

Absence of cojiarcener, no bar 
to partition • ■ 884,963 

Minority no bar to partition .. 883 

Agreement against, how far 
valid . • ■ 897,898 

Where such agreement is for 
specified time or definite 
purpose . • 897 'S, 

Necessity for consideration .. 

Property subject to family ar- 

rangement • ■ °9° 

Prior severance 

Relinquishment of share 8™ 


Partition —(tontd ) 
Partial par <• 

Not sanctioned by t 

Recognised i„ , )ract , 
Mb n .id.wved 
MIkh ..-luscd 


Suit when | tuition nf joint 
property b ft undivided 908 

Suit between stranger alienees 907 
Suit for, where coparcener 
alfu ms alienation 906 

Suit lor, where indispensible 906 

Allowed by other law 905 

Where some portion of pro¬ 
perty is without the juris¬ 
diction of the Court .. 905 

Modification of rule 'urainst, 
by statute 905 

Proof of partition. 

\greement to hold shares in 
several! \ .. 922-925 

No necessity to live separate or 
1 artition property by metes 
and bounds 918, 923, 924 

Mere intention nol enough, 
must be unequivocally ex- 
pressed to have effect 926 

Cessor of commensality .. 915,919 
Evidentiary value depends on 
their previous mode of fife 
ami occupation .. 919 

Cessor of joint worship .. 919 

Duration of separate residence 
etc. ... 920 

Distant or near relationship nf 
parties 920 

Separate possession and enjoy¬ 
ment of properly .. 921 

Where such person in posses¬ 
sion is a female ■ • 921 

Valuable improvement of pro¬ 
perty in possession and en¬ 
joyment . ■ • 922 

Alienation of property in pos¬ 
session to other members of 
the family or strangers .. 922 

Senarale appropriation of pro- 
fits ■• 922 

Dcfincmcnt of shares 923-925 

Independent dealings between 
coparceners • • 925 

Stranger’s seizure of share 

ineffectual ■ • ^26 
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Partition —(contd ) 

Proof of partition -(concld) 

Purchase in individual names 92s 

Conversion to an alien faith 914 

Where the whole family is 
com cried 659 

Where one or some members 
only converted themselves, 
effect of .. 658 

Marriage of coparcener under 
the Special Marriage Act .. 659,914 
Exclusion of coparcener .. 927 

Evidence of exclusion .. 927,928 
Possession hy co-owner not 
adverse to other co-owner 
unless then* is ouster or 
denial .. 928 

Suit for. 

All sharers to he impleaded .. 928-931 


Who arc necessary parties 

930 

Who arc unnecessary parties 
Purchasers of undivided shares 

931 

and mortgagee 


931 

lessee 


932 

I andlord unnecessary 

party .. 

931 

Maintenance holder. 

when a 



party .. 930,931 

Only shares and not possible 
claimants necessary parties 930 

No general operation of parti¬ 
tion against parties not de¬ 
manding .. 935 

Suit must he exhaustive of all 
property 932, 933, 950, 957 

Exceptions where property not 
a\ailablc .. 933 

Property outside jurisdiction of 
Court .. 933 

All joint property to he 
brought into hotchpot .. 956,957 
Mode of Partition .. 935,936 

Partition in specie as far as 
practicable . ■ 936 

Property left in possession of 
person in occupation .. 936 

Maintenance of status quo ante 

936,949 

Special equity against partition 
in specie . • 936 

Equities on distribution of 
shares on partition .. 948-952 

Choice of property .. 956 

Compensation for improve¬ 
ments .. 950 

Meaning of improvements .. 950 

Compact and convenient shares 

949, 950, 951 

Transferee protected, on allot¬ 
ment of property in .. 951,952 
Owelty .. 952 

Nature of a cross-suit, defen¬ 
dant liable for Court-fees on 
his claims .. 957 
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Suit for --(concld.) 
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Partition of service inani 

938 

Costs of suit 

In case of ninth or religious 

938 

head 

937 

Partition of religious office .. 
Enjoyment in rotation if allow¬ 

937 

ed by custom 

937 

Procedure in partition-suits .. 
Cannot sue for declaration or 
for accounts only but for 
possession or restoration 

934,935 

also 

934 

Right of defendant to a decree 
Partition in alternative accord¬ 

934,935 

ing to Will of testator 

Lease of property to tenants 

935 

no bar to partition 

Partial partition, dismissal of, 

935 

no bar for general 

935 

Nature and effect of 

Partition Act 

929 

\pplicability of 

Power of Court to order sale 

938 

instead of division 

Procedure when sharer under¬ 

938,939 

takes to buy 

Suit by transferee of share of 

939 

dwelling-house 

Representation of parties 

940 

under disability 

Reserved bidding and bidding 

941 

by shaje holders 

Procedure to be followed in 

941 

sales 

Order for sale to be deemed 

942 

a decree 

Saving of power to order par¬ 

942 

tition and partly sale 

942 

II'hot property is sub in t to partition 

AH joint property to be 

brought into the hotchpot .. 
Property improperly alienated 

956,957 

to be taken into account .. 
Partition decreed only with 

957 

reference to existing assets 

942,943 

Right to mesne profits 

Past profits from time of ex¬ 

942,943 

clusion or demand 

Accounts of private dealings 
between the coparceners ad¬ 

942,944 

justed in partition 

Manager’s share liable in case 

945 

of fraud by him 

Religious Office 

944 

937 

Service inam 

938 

Provisions to he made on partition. 

Payment of family charges .. 

946 

Payment of family debts 

946 
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Partition— (could ) ? 

Provisions to be made on partition -- 
(coucld). 

F.quilies tu be observed in |iiy- 
, mi nt of debts . 94<,947 

For maintenance and ri sidi nee 
of femail- lm-mlicis ‘Jf7 

Upanajan and niamage of co¬ 
parceners 94(>,yi7 

Teds on the suhject . ’ 9-}7 

Equities to lie olisei\ed in 
such cases. . 

Ceiemonial expenses yis- 

Father’s right to make i.u.n- 

sion for charities 9t. 

Partition under d :rec ,>f Co.at 

Decree for partition . 968 

Prehminaty decree . 968 

Commissioner, appo’iitiiKiit of 9i 8 

Paitition hj Collector r C.d 

Costs up to piohmmary deciee 969 

Effects of preliminary deciee 9u9 

Variation of shares by sub¬ 
sequent events . %9 

Exception in the case of 

mother .. 970 

Final decree 970 

Re-openinq of partition 
Implied covenants on partition 952,953 
F.ven in partition made by de¬ 
cree of Court .. 953 

Mutual covenant of title .. 9"3 

That there was no hand or 
eiror 951 

\\ hen allowed at the instance 
of parties 951,955 

Fraud, unreprese illation or 

mistake 954,955 

Right to re-open lost by ac- 
queixccncc 955 

Re-part it ion or compensation 9 m 

1 lepends on whether some 
other equity has intervened 955 

Absent coparcener . 9ol,963 

Disqualified coparcener . %4 

Texts almiit share of . 96+ 

Coparcener subsequently born 9tVl, 965 
Texts on the subject . 9()1,962 

Co-parcener conceived at the 
time of partition and after _ 
partition distinguished 9t>3, 96.x, 966 
Reunion • • 9/<> 

Presumption. 

Completeness, both person 

and property •• 9-V.959 

Limits of the above rule .. 99» 

Partnership. 

Joint family trading firm 
'Distinction between it and 
ordinary partnership 
Manager need not be eldest 
member ■ • --- 

Manager, position of 


736 

737 

739 
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Partnership.—(,. •/(, /«/ ) 

Liabililv of numbers 710, 711, 742 
Liability • r.-iiors 742 

I'laud oi mauagei 713 

Cannot si n niw business 711 

Paternal m'andfatlier. 

Rn-Ii’ siiccessi.ii' un Vi M it - 
•iksh.o .. 1327 

R’ght of si., ussi-i midi r 

Mavukh 1327 

Right oi v,ici“' i n under 

Day.il.lia" 1415 

Pate, u*l grandmoi!'... 

1 ighi oi inhi-ri.li . under Mit- 

ik-h.n.i 1326 

I.-M. st,pp. ni llL , 1326 

Spei ,i! ,i. m, m {, uniat . 1326 

lulurus m I n own ‘ight 1126 

Right < t mhi i il.iiu e uii.'i*i 
Da.vabh.u- 1115 

Paternal relations. 

Right of .ignatis to min rit 1329, 1330 
Spi rial dilferi rres in llomb.iv 1330, 
1331 

1’ri fi l.-i-.-i oi, in maternal 
i< latious 1341, 1356 

Patriarchal Society. 

(icnesis of . 2,3 

Patriarchal family. 

It' oiigiii aid nevelopiiu nt 4. 14, 15 

I'niliitnui ol, fiom pnlv.m.Ii.'iis 

s. stem 3,4 

llasis of \ idle So'-n tv 25 

Its or-giii and ilevelo,iii>eut 589 

\ self u ntred Stall 316 

\mlioritv ol iIk falhei 589, 590 

Rights of li’iiiiluis hi 590 

Development of |omt family . 590 

Paunarbhava. 

Subsidiary son,.troy obsoh it 316,347 

Perpetuities. 

Rule against. m Hindu law 1038, 

7 ■ 1039 

Creation of unknown -states 
void 1128, 1129 

F.xception in case of religious 
or char table endowment 1038 

English and Indian la*v dilTer- 
ilioi In tween 1080 

Rule against, applicable to 

India . 1038 

Rule against, mn <>| public 
policy 108-t, 108.1 

Persona Designata. 

(lift to, when valid . ■ -F)0 

Pessimism. 

Distinguishing feature of 

1 lifid tiisin • • 200 

Pinda. 

Double meaning ot 308 

Interpretation of, in mitak- 
sbara • • 308 

Interpretation of, under Dava- 
bhag 1394-13% 
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Pitri Bandhua. 

Who are 1344, 1365-1367 

Order of succession among 1365-1367 


Polyandry. 

Evolution of 

Still customary in some parts 
of India 

Practice of now decadent 
As practised in the Punjab .. 
Lawful under Hindu Law 
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Possession. 

Right of manager of Hindu 
family to, of property .. 705,709 
Minor not entitled to present, 

Court cannot appoint a guar¬ 
dian .. 539 

Joint, of co-parceners, how 
exercised with or without en¬ 
joyment .. 661,662 

Uy one co-owner not adverse 
to other co-owners .. 928 

Uul *ss there is denial or ouster 928 

Rule different in England .. 928 

Separate, and enjoyment of 
property as proof of parti¬ 
tion .. 921,922 

Delivery of, in case of gifts 1074,1075 
Adverse, by disqualified heir.. 1277 

Powar(s). 

Recognition of, in Hindu Law 1063 

Definition of 1063 

Exercise of power discre¬ 
tionary with donee .. 1064 

English law on powers .. 1064 

Distinguished from trust .. 1064 

How particular words consti¬ 
tute trust or power .. 1064 

Different kinds of powers 1064 

General and special . 1065 

English Law, relat* to pro¬ 
perty 1064, 1065 

Indian Law, relate to persons 
and property .. 1065 

Creation and exercise of 
powers 1065, 1066 

Of appointing an heir if valid 1065 

Existence of dunce of, at the 
death of testator if necessary 1066 

The conferral of, must he legal 1066 

Cnnfcriiig two or more sepa¬ 
rate, upon separate indivi¬ 
duals, valid .. 1066 

Joint power, nature and inci¬ 
dents of 394, 400 

Prarthana SamajU. 

Governed by Hindu Law .. 214 

Pravan shradh. 

What is .. 1395 

Importance of, in inheritance 
in Bengal 1390 

Who partake of the offerings 
in, and their importance .. 1396 

Relations competent to per¬ 
form, and their order 1396-1398 
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1557 


Pravara. 

Meaning of 

Marriage, restrictions on 
count of 

Pre-emption. 

Property acquired by, by 
heiress, if her stridhan 

Presumption. 

Migrating family, law applic- 
able 230, 233, 234 

Proof necessary for, of anti¬ 
quity of a valid custom 252, 253, 261 
Of death of a person from ab¬ 
sence • • 322,323 

Of marriage 334, 336-338 

Of marriage stronger than 
other presumptions .. 336 

Of continuance of marriage .. 339 

Of Brahma form 334, 338, 339, 1572 
Of due performance of cere¬ 
monies. 315, 334, 339 

Of legitimacy 335, 349, 350 

No presumption in favour of 
adoption 446,447 

Of authority to adopt to a 
widow, opposite views of 
eastern and western schools 398, 399 
Of revocation of authority to 
adopt .. 389,398 

Of joint ness 683, 692, 693 

Of joint family property ... 683,693 
No pn sumption that joint 
family possesses anv pro¬ 
perty .. 685 

Of self-acquisition .. 611,620 

\hoiit acquisitions hv co-par- 
ccui i s .. (194-690 

\o, that pioperty in possession 
of mein her of joint family is 
ancestral 

Of legality of debt by manager 
joint fatiitlv unless proved to 
b< ilk gal 

Ot partition, completeness of, 
both person and property .. 

1 .units of the above rule 
Of all property being partildc 
and alienable unless other¬ 
wise proved 

Re-union, presumption against 
No presumption in favour of 
kenami transactions 1057,1058 

Raised by very' little evidence 1058, 1060 
Of revocation of Will by loss 
of Will 1103, 1104 

Regarding gift to female 1117, 1119, 

1124 

Of limited estate of women 
generally 1278, 1425 

Regarding accretions by heiress 1438, 
1442 

Regarding accretions by 
heiress, differ when taken bv 
inheritance and devise <443, 1444 
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Presumption.—( concld ) '"' h 

As to accretion by heiress, 
arise when her conduct is 
equivocal ., 1444 

Regarding unappropriated pro- 
fits of hniess 1443 

As to accretions by In iress re¬ 
view of cases 1447, 1448 

Of necessity from consent of 
reversioners 1480. 1482 

Consent of presumptive rever¬ 
sioners enough |4x? 

Primitive society. 

Formation of familial go,ups ?, 3 9 
Blending of law and ndig-un, > 
feature of . 7 

Necessity for sons m, .' (<r Sl ]f. 
piotcction yc 3l(. 

Primogeniture. 

Custom of, origin ».i 1020-1022 

l’roof of custo a 1017 

Meaning of 1027 

Text of Manu on 977 

I.ineal and ordinary, distinc¬ 
tion between 1022 

Necessary incident of imparti¬ 
ble estates . 1009 

Determined by age and not by 
seniority of mother, except 
when there is a special cus¬ 
tom otherwise 1018, 1027 

Rules of succession 1024, 1026 

Probate. 

“Obtaining probate" what it 
means llt»2 

Effect of; grant of 1162, 1163 

Cannot he legally disposed of 
by compromise 1163 

Position of executor . 1164 

Widow's application for, oppo¬ 
sition to by reversioner . 1505 

Procedure. 

Of the old Hindu law, now 
obsolete . • 192 

Now entirely regulated by 
statutes • • 192 

Promissory note. 

By manager, liability of mem¬ 
bers on • 7 U7i4 

By manager, of endowment . 1216 

P Of Custom 261-263 

Of marriage, in what cases 

necessary •• 333,335 

Of legitimacy • 349,350 

Of adoption 445, 452, 457 

Of self-acquisition •• 615,61b 

Of necessity for alienation by 
manager of joint family .. 788,789 

Of necessity for alienation by 
guardian •• 524-526 

Of partition •• 9lS *^! 

Of re-union \: ino 

Of Will U09-U12 


Proof .—(toncM ) 

Of necesM fm ahenatio 
manager of endowment 
Of necessity for applicatm 

W'-'OVV 

Properly 

Corporal - chai.ie*** of 
early law 
Definition of 


I’nrtibility and alienability of 
all, unless specially proved 
otheivvise .. 1017 

linpartibility and inalienability 
of several estates by special 
act ot legislature ’ 1017 

Legal incidents of, cannot be 
changed by contract 981 

Legal methods hew, of *lie 
deceased passes to the living 1265 
Four essentials of tianster of 3029 
That can be devised by a 
Will 1091, 1092 

Tti possession of women, how 
treated .. 694 

Forfeiture of, on eur version, 
not allowed 239 

Public and private, of owners 
of impartible estates .. 982 

AnceCial properly, vvliat is .. 595-598 
Joint property .. 598,600 

Accretions to joint property 609 
Thrown into the common 
stock .. 598,602 

Obstructed and unobstructed 
property .. 600 

Inalienable property 1034, 1035 

Dcbuttcr, what is .. 1183 

Malikana and nankcr .. 1033 

Emoluments of office .. 1034 

Claim for maintenance .. 1034 

Nibandh or corrody 1032, 1033 

Mol •• 

Stridhan ■ • ^541 

Propinquity. 

Test of succession under Mit- 

akshara ■ • *262 

Propositus. 

Meaning of ■ • 

Prostitutes. 

Adoption by ■ • 484 

Public Policy. 

Custom, opposed to • "9 

Trust opposed to, void •• 

Endowment opposed to, void 118/, 1LB» 

**Customary law, prevalence of 224 

Application of Hindu Law in, 
extent of ..cat 
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Punjab.—( concld .) 

Customary law of marriage .. 290, 

294, 295 

Marriages in • • 294 

Infant marriages in 294 

Marriage ceremonies in .. 294 

Widow marriages in 295 

Mock marriages .. 295 

Prohibited degrees for 
marriage .. 295 

Customay law of re-marriage 302 

Customary law of adoption .. 385,486 
Adoption of daughter’s son 
valid by custom .. 486 

Adoption among Hindu con¬ 
verts to Mohamedanism in 361,362 
Adoption by widow in .. 369 

Special custom about accre¬ 
tions to ancestral property 597 

Pupil. 

Right of inheritance .. 1380 

Purchaser. 

Duty of, from limited owner 
to make enquires 715, 718, 1217, 1486 
Cannot take advantage of his 
own wrong .. 716 

In sale in execution of decree 
against father .. 840 

Notice of the nature of the. 

debt of father .. 840, 841 

Of undivided share, right of 678-681 
Right of, to partition .. 679,680 
Bona fide, rights of on parti¬ 
tion .. 951 

Right of, to refund of bind¬ 
ing consideration if sale set 
aside .. 681,726 

Co-parcener’s right of eject¬ 
ing, under Mitakshara in 
Northern India 1259 

When not entitled to equities 
on setting aside of aliena¬ 
tion .. 727 

Of widow’s estate, right of 1531, 1532 

Putrm. 

Meaning of the term in 
Sanskrit texts .. 594 

Putresthi yag. 

Its non-performance does not 
invalidate adoption .. 432,433 

Putrika Putra. 

Subsidiary son, now obsolete 346 

R 

Raghuntndan. 

Author of Dayatatwa .. 226 

Authority of, in Bengal .. 194,226 

Rtluhu, 

Obsolete form of marriage .. 44 

Ratification. 

Of adoption .. 402 

Of alienation by heiress .. 1509 
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Recital*. 

Not sufficient to prove neces¬ 
sity • • 788 

Evidentiary value of .. 788 

Evidence of representation 788, 1486 

Registration. 

Of authority to adopt .. 368 

Of gifts • ■ 1075 

Of Will* 1093 

Of dedication of idol ,1181 

Relation*. 

Consideration of the right of, 
to guardianship of minor .. 537 

Relationship. 

Prohibited degrees of, for 
marriage .. 308-311 

Texts on the subject .. 305,306 
Prohibited degrees of, for 
adoption 419, 424, 425 

Distant or near, of parties, 
proof of partition .. 920 

Religion. 

Blending of, and la\^ in 
archaic society 6, 7 

Caste Disabilities Removal 
Act .. 210,211 

Change of, effect on succes¬ 
sion .. 239-244 

Of Lingavats .. 209,210 

Of Sikhs' 210 

Of Jains .. 211-213 

Change <>f, ground for 
divorce 321, 322, 327 

Change of, as a defence to 
a suit for restitution .. 328,329 

Change of, effect on right to 

give in adoption .. 413,414 

Religious and Charitable Endowment. 

General. 

Not affected by rule against 
perpetuities 1169 

Historical development of 

statute law .. 1166 

Texts about management of, 

scanty .. 1166 

Present law mostly case- 
law 1166 

Endowment defined 1167, 1174 

Texts on the subject 1168, 1169 

Favoured bv ancient Hindu 
law ..1169 

And English I.aw of per- 
petitics .. 1169 

Public and private endow¬ 
ment 1167, 1174 


Public endowment, what is 1167 

Test of Public endowment .. 1174 

May be created by gift or 
devise 1167, 1182 

Differences between Public 
and private endowments 1167, 1174 
Religious Endowment can be 
public or private 1167, 1176 

Charitable endowment can be 
public only and not private 1167 
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Religious »»il Charitable Endowment.— 

(lOlltd) 

General. —(cone Id.) 

Religious Endowment dis¬ 
tinguishable from charitable 
endowment 1167 u<\9 

Both considered ihe same in 
English Law and T. 1' \cl 1169 
Property endowed need not be 
at all times fixed and certain li/O 
Ti divesting of owucrsli.p 
necessary for U70 

Proof of endowment .. lift) 

Essentials for creati. i of 1170 

Hoth subject and object of, 
must be certain .. 1170 

Instances of, m Wills . lift) 

(lifts subject to a ch;ugt 1170, 1171 

Endowment distinguished fiom 
bequest 1174 

( nation oi absolute estate m 
trusteeship of, valid 1174 

Objects of endowment 1171, 1175 

Charitable objects, different 
kinds of .. 1175 

Trusts for superstitious u«cs, 
valid 1176 

Invalid under English Law . 1175 

Formalities for creation of 

new endowment and endow¬ 
ment of an existing founda¬ 
tion, different . 1181 

Subject of endowment 1182 

Easement, dedication of, valid 
but not a transfer 1182 

When takes effect, question 
of intention .. 1184 

Property vests in the idol, 
ninth or temple 1183 

Hut possession and manage¬ 
ment with trustee, manager 
or mahant, etc ■ ■ H83 

Idol, muth and temple etc, 
perpetual minority of H83 

Partial dedication . • 1181 

Property may be subject to 
a charge oi certain duties 1181 

Maintaining separate ac¬ 
counts as proof of Dedica- 
lion •• 117 “ 

Cannot be revoked since public: 

have vested rights in it. 1188, 118* 

Revocation of endowment for 
family idol by consensus of 
family 

Beneficiaries to, who are 1230, 1231 
Beneficiaries include both wor- 
shippers and idol -J 1 

Beneficiaries, right of suit for 
proper maintenance and 
management of ■■ 

No such right in a private 
endowment •• 

What is charitable endow- 


Gift «l bcijui \t when .alid 
'tvinm of the public oi nian- 

f r“' u , . •• H74 

Out to uloi, ■iiuth or other 
such objict not m existence 1079, 

.. , £ , 1182. 1185 

By gift cai be edited orally 1177 
by gut i. in vvi.img whether 
must be u.„< i ‘i oil 1177 

Ab.de of dedn .<„on 11/8, 1179, 1181 

lllusoiv ,, void (iidovv.lent .. 1185 

I). pends ou whether oib- 
st.o.tid iiequi >t is to chantv 
or family 118o 

Motive to evade legal inci¬ 
dents or in fraud of credi¬ 
tors, effect of 1185 

Invalidity of, when object 
is illegal 1187, 1188 

Invalidity of, on account of 

relupous personal law .. 1188 

Endowment when void for 

uncertainty 1167, 1170 

Bequest to Dha.iu 1147 

Review of cases on 1147,1148 

Certainty ot object 1145 

( ypres application 1142 

Idol, a juridical person 1183 

Prop, rty of ido 1 vested in 

shebait 1183 

Mnths, theii origin and his¬ 
tory 1223 

T hcir constitution .. 1223 

Other institutions and pur¬ 
poses 122o, 1227 

Position and powers of manager 
Powers of alienation 1205, 1213-1215 
Powers analogous to that of 
the manager of an infant 
heir .. 1206 

Manager not a trustee in the 
English sense of the term . 1209 

Power to alienate corpus 1210 

Necessity, what constitutes 1211, 121 1 

Different kinds of necessity 1212 

Benefit .. 1213 

May possess powers of vary¬ 
ing degree ’213 

What is benefit to justify 
alienation by . ■ 1213 

Partition of the office of .. 1213 

Power to exchange . • 4213 

Power to grant leases 1214 

Investment of proceeds from 
Compulsorv acquisitions of 

land •• J215 

Compromise made by manager 1215 

Decrees against }215 

Personal liability of 1216 

Tort by manager • • 1216 

Successor, when bound by 

decree against predecessor 1Z15, 1221 
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Religious & Charitable Endowment— 

\concld.) 

Position aiul powers of manager.— 
(concld.) 

Power to incur debts 793, 1216 

Mahant, position that of a 
trustee 1216 

Setting aside of improper 
alienation ,. 1216 

Tlurden of proof of such 
alienation .. 1217 

Right of transfer, not allow¬ 
ed as a rule 1218 

When alienation allowed 1218, 1220 
Transfer of private Endow¬ 
ment allowed 1218, 1220 

Custom allowing transfer .. 1218 

Limits of custom 1219, 1221 

Adverse possession against 
manager, effect of 1222 

Right of any person interest¬ 
ed ui to call manager to 
account 1197 

Decision of majority when 
there are many persons .. 1198 

To obey direction of the 
founder .. 1197 

Right to possession and 
management of properties 1196, 1201 
Such possession not adverse 1202 

Must observe customary 
usages in case of temples 1200 

Difference in the case of 
muths .. 1200 

No power to alter the objects 
of the trust .. 1201 

Authority over servants .. 1201 

Duty to keep accounts .. 1202 

Power to sue 1203 

Right to re-imburseuiciit out 
of, for pocket expenses 1205 

Power to hind by compromise 
about right to his office . 1204 

Removal by Court .. 1227 

Grounds for removal 1227-1229 

Procedure for removal 1230 

Position of, intermingling of 
duties and interest .. 1227 

Succession to office of a manager. 
Devolution governed by terms 
of grant or by usage .. 1226 

Right bf founder and his 
heirs to appoint 1194, 1195 

Who are founders .. 1193 

Management by turns 1193 

Eligibility dependent on nature 
of endowment .. 1190 

Married men 1190, 1191 

Right to management rests in 
founder and his heirs when 
no provision by founder 1192, 1193 

Qualifications for office 1191 

Person whose interest is ad¬ 
verse cannot be manager 1191, 1192 


Page 

Religious end Charitable Endowment.— 

( contd) 

Succession to office of a manager — 

(contd.) 

Power of Courts to fill up 
vacancy .. 1195 

Females, right to hold office 1190, 1191 

Females, actual services being 
performed by a paid male 
substitute 1191 

Disqualification hv reason of 

caste 1191, 1192 

Suits and l’ro<ceding^. 

Grounds for removal nt trustee 1227- 

1229 

Fraud anil misappropriation . 1229 

Immoiabty 1229 

\ssertion of privati right 1228 

Statutory control 1232 

Acts regulatutg .. 1233 

Religious Endowments Act of 
1863, scope of .. 1234 

Charitable and religious Trusts 
Act of 1920, scope of 1235 

C. P. Code Sec. 92, scope of .. 1236 

Suits under the above code .. 12*0 

Three classes of 1240 

Suits tinder common law what 
arc .. 1237 

Suits for misfesance, breach of 
trust, neglect of duty, etc, of 
manager 1239 

Where the existence of the 
trnst is disputed 1240 

Object of restrictions under S 
92 C. P. C 1240 

Right to sue .. 1240 

Sanction under S. 92 C. P. C, 
when required 1241 

Sanction under S. 92 C. P. C „ 
when not required .. 1242 

Death of party obtaining sanc¬ 
tion after suit is filed, effect 
of .. 1241 

“Having interest in the trust” 
meaning of 1241, 1242 

Parties to the suit .. 1242 

Reliefs claimable in scheme 
suits 1242, 1243 

Removal of trustee, power of 
Court 1243, 1244 

Grounds for removal of trustee 

1243, 1244 

Appointment of new trustees 1244 
Suit for appointing a certain 
person as trustee 1244 

Religious and Charitable Act 
effect of .. 1246 

Vesting in trustee 1244, 1245 

Scheme .. 1245 

Cypres application of trust 
funds .. 1245 
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Religious ceremonies. 

Delegation of perf 


of 


414, 415 
131, 432 


Adoption 

Alienation 1,\ iiiaiiagir tor i\- 

penses of 631 

Of widow, provision Joi 1458, 1463 

Alii nation by widow foi n- 

ponses of 1458, 14(>? 

Funeral, enumeration of 1458, . 163 

Funeral, persons entitled to 

perform and then order l!v9 

Funeral, can be perfoimed 
vicariously 1 *60 

Justifiable cost 1460 

Of heiress, r, version' r b. uinl 
to pay .. 1?!0 

Religious Office. 

Alienation ot, invalid as a ri.ie '218, 

1219 

I uuiled r- ignition of alien¬ 
ability _ _ 1220 

Alienation for consideration 

void •• 1221 

Allowed ior private endow¬ 
ments ■ 12211 

Religious principle. 

C unsaiiginnity and religious 

principle, inter-relation of .. '264 

Recognition of, as a basis of 
the law of inheritance in 

Bengal 1202, 1385,1393,1394 

Adoption, bash of •• 354,..57 

Not requited as a motive for 
adoption • • 

Unknown in the Pun tab .. 

Release. 

Given under family arrange- 

ment, V alidit - v of ’ u7 > UU) 

Of inheritance 1472-148U 

Relinquishment. 

By widow effect of 1472, 173 

bor consideration if valid .. >4/' 

Effect of. on partition ■ • "X 
Effect of, on succession .. 


Re-marriage. 

Of wives during husbands life- 
time customary • ■ 

Consent of husband necessary 301, ^2 
Of wives, upon desertion • ■ 

Hindu Widow’s Rc-marriage 
Act, effect of 

Exclusion from inheritance on. 
of widow 

Of widow where caste permits, 

if excluded from inheritance 1281 
Presumption in case of, ofdis- 
solution of previous mar¬ 
riage, difference between Tn- 

dian and English law 


Page 

Re-marriage.—(uniiM ) 

Of in- liei, effect of, on right 

to give in adoptioi. . 4l4 

Effect ol, on right to guardian- 

shi« ..501,505 

of, mi li.dit 1 . maiiiten- 
a. ■ e .. 562,560 

Renunciation 

Of •.i.low’s est. le 1472-1180 

Ol tin- win Id, wlr v institutes 1277 

Of co-p .'lern .. 898 , 

Repugnant cond'tiuns. 

R'Stnmt u .diei.atioii 1036-1038 

Gifts 1036-1041 

Will U28, 1129 

Residence. 

Of wife .. 558 

Of widow, nature of right of 559, 560 
Liability of purchaser without 
iv lice 560 

l lability of purchaser with 
notice • • 5tO 

Sale >>f property for debts of 
husband or for necessity, 
effect of . • 560 

Separate, for a long time, 
proof of partition . • 920,9-1 

Res judicata. 

Decision in suits bv guardian 530-532 
Hcck'mii in suits by manager 
of joint family •• 721,7/2 

Decision m suits b> manager 
of endowment . • *4**> 

in by ,c, "m ina 

Decision in suits by widow 1523, |525 

Compromise decree 1525, 1529 

F.x parte decree, effect of 152/, 

Restitution of conjugal rights. 

Defences to suit for, ... 331,332 

Where the wife has not attain- 
ed puberty ■ • 328, 

Husband’s insanity •• 328, W2 

Loss of caste • • 3“JN 

Conversion * ** xvy 

Disease i2f) ’ 328 ' VJ? 

Cruelty ■ • \V 2 

Legal cruelty, criterion of .. •« 

Keeping a mistress ■ • 320, 

Matrimonial offence • ■ ™ 

Husband’s adultery 326, 328, 

Husband marrying a second ^ 

wife 32Q 

Conditional decree . **7 

Powers of Court in execution 332,333 
Indian law compared with 

English . . . W 

Legalization of suits for judi- 
cial separation necessary • • 

1 .imitation for suits 
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Re-union. 

Who may re-uiutc 971, °72 

Texts on the subject • • 971,972 

Parties must have been in 
union at one time .. 972 

Intention to re-unite essential 972 
Parties to, limited, father, 
brothers and uncle (pater¬ 
nal) ..971,973 


all 


973 


972 
j m 


What constitutes 
Rules about, same 
schools except Mithiia 
Effects of, with reference to 
inheritance 
Succession after .. 974,975 

Texts on the subject .. 974,975 

Son’s and brothers’ right of 971,972 
Competition between separate 
and re-united families .. 975 

Competition between whole 
and half blood 
Minor’s incapacity for 
Effect of 

Burden of proof of 
Presumption against 
Revenue (tele. 

Against limited ownci, 
passes 


975 
.. 975,976 

976 
976 

972, 973, 976 


what 


1532 


Reversioner (•). 

Unknown to Hindu Law .. 1493 

Definition of under English 
Law .. 1493 

Nature of their right .. 1493 

Right of, entitled to protec¬ 
tive equity .. 1493,1494 

Presumptive and remote .. 1493 

Right of, mere spex succes¬ 
sion ix 1494-1497 

Right of, cannot be subject 
of contract, surrender or 
disposal .. 1494 

Cannot by surrender block 
out later reversioner .. 1495 

Guardian of minor re¬ 
versioners, powers of .. 1495 

Do not claim through one 
another 1497, 1523 

Limits of his rights .. 1498 

Estoppel of .. 1499, 1.910 

No right to sue for a mere 
declaration only .. 1500 

Nature of suit by, against 
heiress 1506 

Representative character of 
suits by 1501, 1306, 1511, 1512 

Reasons for allowing suits 
. !> >: . • ■ 1501 

Incision in suits by, res judi¬ 
cata 1511 

Suit by, nature and extent of 
relief in . . *510 

Right to prevent waste by 
heiress 1501, 1502 
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Reversioner (•).—(iflM/rf.) 

Right to sue for appointment 
of a Receiver .. 1504 

In suit by, appointment or re¬ 
moval of Receiver, discre¬ 
tion of Court .. 1511 

Heiress when ousted from 
possession .. 1510 

In suit by, interest of widow 
not lost, but only posses¬ 
sion and control 1510, 1511 

Right to sue for administra¬ 
tion .. 1505 

Right to oppose nrobate .. 1505 

Right to sue for invalidity of 

alienation 1504, 1510 

Right to avoid unauthorised 
alienation of heiress .. 1504 

Consent to alienation by 
widow, effect of 1480, 1481, 1489 
Interest of, not accelerated 
by fraudulent alienation of 
heiress .. 1510 

Ratification by, of alienation 
by heiress 1510 

In suit by, alienation when set 
aside and when not .. 1490-1492 
Liability to pay binding por¬ 
tion of consideration on 
cancellation of alienation 1490-1492 
Burden of proof of necessity 
in suits between, and 
alienee 1512, 1513 

Can either sue for cancel¬ 
lation immediately or avoid 
alienation after death of 

• heiress 1514 

None but, can impeach aliena¬ 
tion by heiress .. 1515 

Right to sue for invalidity 
of adoption .. 1504 

Limitation for suits to set 
aside adoption 1504, 1505 


Right of suit, belongs to, of 


either sex 

1507 

Right of suit against widow 
belongs to presumptive re¬ 
versioner 

1506 

Right of remote, to sue when 
allowed 

1507 

Exception in case of fraud, 
collusion, unwillingness, 

etc. 1507, 

1509 

Collusion, unwillingness, etc., 
of nearer, how proved 

1509 

Right of suit, existence of 
nearer female reversioner 
no bar 

1508 


Surrender by heiress in favour 


K'ght to succeed heiress 1516, 1517 
When succeed heiress .. 1517 

Take per capita 1517 
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Hound to take succession 
certificate iciy. 

KiSiht to accretions and ac¬ 
cumulations _ _ j5jjj 

Liability to pay compensa¬ 
tions 151g 

Right to dispute unauthoris¬ 
ed acts of heiress .. 1^9 

Right to continue legal pro¬ 
ceedings instituted by 
heiress 15^1 

Hound by proper alienations 
of heiress 1519 

Hound to pay for c\ icnionns 
of heiress 1519 

Hound to pay trad debts of 
heiress 15 

Hound to pay for tortious icts 
done for benefit of estati 1J21 

Hound by decree against 
heiress only when it is re¬ 
presentative suit 1"?2, 1524 

I >0. when litigation bona 

fide .. 1525 

Do. when trial is fair .. 1528 

Cases on the subject 1525 

Decree against female heir 
when binding on 1 <24-1527 

Fair and bona fide trial .. 1525 

How far bound by consent- 
decree against heiress .. 1520 

I )o. by compromise 
decree agains* heiress 1528, 1529 
Ex parte decree .. 1528 

Compromise decree 1528 

How far bound by execution 
of decree against widow 1523, 1526 

Limitation for suits by 1514, 1533, 
1534, 1536 

Do. for possession .. 1536 

Sex of, immaterial for limita¬ 
tion .• 1536 

For suit by, limitation begins 
with re-marriage or renun¬ 
ciation of heiress .. 1536 


Revocation. 


Of authority to adopt 
1'resumption of, authority 
adopt 

Of adoption, not possible 
Of Will, formalities 
Of written Will, orally 
Of Will liy adoption 
Do. by marriage 


437 

1100, 1101 
1100 
1102 
1102 


Difference between Indian 
and English law 
From loss, destruction, etc., 
of Will 
Of endowment 


1102 

1103 

1188 


Riwaj-i-nm. 
Origin of 


Riwaj-i-am .—(colli id ) 

Extent o[ its authority in 
Punj 

Evidentiary value of 

Right, title and interest. 

: reai'ii.g of 

Roman I. aw. 

Early Koin.iu h w of the 
Twelve Table 
Joint family uum 
'' doplior 111 

* Lets of the m- tors !! 

Genesis of cqm., 

C0difie.1li« 'i ol 


Pack 

265 

229 

842 


9,10 

11 

11,12 

12 


Sagotra. 

Meaning of 309. 310, 1293 

How far a bar to connubial 
relationship 307, 309, 310 

\11iong dwijas other than 
brahmins .. 310 

Sahoda. 


Subsidiary son, now 

obsolete 346,347 

Sakulyai. 


“ Sakulya ” defined 

1386 

Who are under Davahhag 

law 

1387, 1402, 1418 

Texts «.>n the subject 

1386, 1387, 1418 

Meaning of the 

word 

“ Sakulya ” 

1381 

Order of succession 

1387 

Succession "ccording to Daya- 

Lhag 

1418 

Samanapravara. 


Who are 

310 

Bar to marriage between .. 307,310 

Text of Baudhayan on .. 310 

Samanodak (■). 


Definition of 

1298 

Who are 

1298, 1338, 1340 

Texts on 

1298 

Extends even beyond the 

fourteenth degree 

1338, 1339 

Rules of succession among 1338, 1339 

Order of succession 

among 

enumerated 

1340 

Dayabhag law as to 

1396, 1399, 1402 

Order of succession 

1418 


Customary form of marriage 
in Malabar • • 291 

Sanyasi. 

Who is 217, 1383 

Devolution of properly of 217, 1383 

Succession to ‘582, 1383 
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Sapinda (s). 

Texts on, who are 1291, 1292 

History of the word .. 1291 

Mitakshara definition of 308, 312, 1290 
Relationship, method of com¬ 
putation 309, 1295 

Consent of, to adoption 380, 381 
The basis of the two systems 
of inheritance .. 1288 

The two meanings of, 1288, 1289 

Test of mutuality for inhent- 
ance of ' 1289, 1296, 1297 

Gotraj and Bhinnagotra 
Sapindas 1297 

Order of succession in Mit¬ 
akshara 1308-1332, 1335-1337 

Widows of Got raj, in Bom¬ 
bay heirship of 1370, 1372, 1375 
Their place in the order of 
succession 1369-1371 

Dayabhag law as to 1386, 1399-1402 
Texts on the subject 1399 

\\ ho are .. 1399 

Three classes of .. 1399 

Females as under Dayabhag 
law .. 1402 

Rules regulating succession, 

under Dayabhag law' 1402, 1403-1407 
S&prathibandh. 

Meaning of .. 000 

Saptapadi. 

Marriage, completion of, with 286,287 
Unnecessary for Shudras . 285 

Saranjams. 

What are .. 986 

Ordinary share of revenue or 
of soil .. 986 

Found only in Maralha coun¬ 
try .. 986 

Commuted to money payment 
with grant of titles . 980 

Characteristics of .. 1007 

Saraiwati Vila*. 

Authorship and age of 70 

Authority in Southern India 70,229 

Saudayik .—See also Stridhan 
What is 1552 

Rights of w'omen over 1552, 1562 

Schema. 

Power of Courts to settle 1143, 1245 

School* of law. 

Origin and growth of .. 194 

How formed .. 186 

Differences between the 

schools .. 194 

Cause of such differences .. 194 

Authorities prevailing in .. 194 


Self-acqui*ition(a). 

Not known to archaic ho 

K 

Page 

589 

Origin and growth of 


589,590 

What is 


610,614 

Texts on the subject 


611,612 

Early cases and the pi 

resent 

rule 


613 

Distinct from ancestral 

pro¬ 


perty 


601 

Distinct from separate pri 

perty 

614 


Acquisitions by member of 

joint famdy 616, 618, 620 

Recovery of ancestral property 597 

Obstructed heritage .. 614 

Inheritance from maternal 
grandfather 614 

Inheritance from other persons 614 

Gift or devise by father 615 

Importance of the construction 
of the gift or devise .. 615 

Gift or devise by other rela¬ 
tions .. 615 

Personal gifts 615 

Acquisition without detriment 

to family estate .. 616,617 

Education or maintenance from 
joint funds .. 616,617 

Gains of science .. 619,620 

Blended property .. 620 

Accretion to self-acquired pro¬ 
perty 619 

Onus <>f proof where property 

is claimed as . - 6 02 

.Grants by Government .. 606,607 

If saving from impartible 
estate is 1015, 1016 

Of impartible estate 1015, 1016 

In impartible estate, incidents 
regarding 1015, 1016 

In impartible estate, presump¬ 
tion regarding .. 1016 

In impartible estate, devolution 
of such .. 1016 

In impartible estate, difference 
between Mahomcdan and 
Hindu Law .. 1016 

Powers over .. 666 

Power to transfer or devise .. 1042 

Liability of, for maintenance of 
certain persons only .. 544 

Separation .—See also Partition. 
Arrangement for, between hus¬ 
band and wife .. 326 

Of joint family, what consti¬ 
tutes 915, 919-922 

How effected 916-919, 935-942 

Previous, bar to partition .. 896,898 
Proof of .. 915-926 

Acts occasioning .. 914 
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Service tenure*. 

Resumable when service re¬ 
fused .. 980 

Cannot be transferred beyond 
lifetime of the holder 980 

Imparlibility ..980,981 

Knfranchisenient fiom service 
effect of .. 980 

Inalienability . 979,98n 

Shebait. 

Position and powers of 1 *09-'215 
Not a trustee in the Kngusli 

sense of the Lrm 1209 

Duties of iM' 126" 

Shradh. 

What is 1204 

Shudra(s). 

Who are 28.198 

Tests lor the )• cognition of . 21*4,204 
Importaive ot marriage to .n 
Primitive Hindu Law 274 

Marriage ceremonies 287,288 

Intermarriage between sub- 
divisions of • 298,29*3 

No golra for • 30/ 

\doption of mariied mm m- 
valid except in Hominy .. 422,42. 
Rights of adopted and auras 
son different from those of 
Dwijax , m - 47 

Adopted son gets equal share 
with aura- -on •• 

Adoption ctieinonies for 
Datt Until, if necessai v . 4J 
Marriage expense, a legal 

1 llegi lunate sons, rights of 1310-1313 
Texts on the subject 1311, J312 

Share of illegitimate son 1312, UU 

Sikh(s). 

Vindication of Hindu I-aw to 2 


Sister.— (concM ) 

Difference in Bombay from 
nth r provinces prior to 
Ini c. nance Act 132o, 1327 

Comes after pater lal grand- 
mothei in Bombay subject to 
\i lyukh .. 1327 

1 Jo d,. v.'hter’s daughter 
in Mitakdiara 1327, 1328 

Right of heir ho of in Bom¬ 
bay 1470, 1371 

Tc\i op the sr ie-t .. 1373 

Righi ho»\ • ifect'.-n hy ln- 
liciitance \< 1 1370, 1371 

Her tilar in 'lie ordi of suc- 
c ss,ou 1336 

lb i rights undci Mayukh 1330, 1373 

Rights of hall -s'-stci .. 1^74 

Fxclutled by full sister 1374 

Takes absolute estate in Bon - 

bay • • 1370 

Rights of heirship in Madras 1376, 
15 1377, 1378 

Position of as heir in Daya- 


Sister’s son. 

Position a-, heir undci Mitak- 
shara 

ITeir tecogui/ed by Statute . 

Takes before paternal uncle .. 

Rights as a Banditti recognis¬ 
ed hy decisions 
Do superior to sister’s in 
Madras 

Includes step-sister's sou . ■ 


\pplication ot Hindu t-aw wj 

Inheritance 

Religion of 

Sub-sects among • • „ 

Marriage customs a 

Old and new style ot mar¬ 
riage among 

Sindh. 

Mitakshara and Mayukh when 
‘ not in conflict authorities of 


Right to maintenance, in what ^ 

cases . . ons ' goo, 1327 

Right on partition ml 

Texts on the subject ■ , ^27, 

Kfchk of ' 32t - 1328 

1V,I, ..1 M„«kh i» 1.127 

of 


Ilis place m the order o' 
succession . 

Vt Position ot as heir under 

313 Dayabhag 14 $ 

Adoption oi • 

210 Sister’s son’s son. 

|}q Adoption of 

210 Slave. 

294 Son of, illegitimate 1310, 1312, 

vh Abolition of, by Salute 1312, 

** Dasi, in Bengal 

Smritis. 

v„ Distinction between Sruti and 

Smriti 

Nature and origin ot 
Authority of »r-„V 

548 Order of, according lo Mand 


Date of 

Common characteristics of — 

Social polity. ^ aml 

commended m thi 
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Smriti*.'—( concld .) 

Legal value of 40 

Compared with the laws of 

Solon and justinian .. 83 

Status of women when Smri- 
tis were written 14, IS 

State of society when Smritis 
were written 40,41 

Main division between Dwijas 
and Shudras referred 
throughout .. 42 

Secondary Smritis .. 01,62 

Whether the digests and com¬ 
mentaries necessarily exclude 188 

Smriti Chandrika. 

Age and authority of .. 70 

Authority in Southern India 70, 194, 229 

Solon. 

Laws of .. 7,8 

Laws of, compared with those 
of Apastamh and Baud- 
hayan •. 7 

Son(a). 

Recognition of twelve kinds 
of, in early law 45, 346, 347 

All but two now obsolete .. 348 

Includes adopted son .. 1328 

Necessity for, in primitive 
society for self protection .. 345,340 
Necessity for, insisted on by 
Hindu Religion .. 353,354 

Adoption of eldest v»n or 

youngest son . 435 

Adoption of only son .. 436 

Illegitimate sons, position of 498, 1J10, 
1311, 1312, 1315 
Maintenance of . . 546,547 

Maintenance of whether legiti¬ 
mate or illegitimate • • 544 

If son’s widow entitled to 

maintenance ■ • 549 

Right in ancestral propel ly by 
birth .. 593 

Liability of, fur debts of father 761, 

762, 764, 808. 813, 825, 832, 835 
Originally independent of 

assets .. 761 

Now limited to assets 761 

If liable to pay barred debts 
promised by father 7t>4, 824 

No liability to pay immoral or 
illegal debts 702, 817, 823 

Not liable for debts of father 
after separation .. 832 

Could _ not divest receiver by 
survivorship on insolvency of 
father .. 827 

Payment in due administra¬ 
tion of estate of father .. 833,834 
Becomes personally liable for 
debts if guilty of fraud in 
such administration .. 834 


Son(t)—( concld .) 

Right of, to contest decree 
against father as manager .. 802, 803 
Right to partition .. 879,880 

Right to claim partition 

against father .. 880 

No such right under Daya- 
bhag law .. 885,886 

Kxception in Bombay .. 879 

Bcnami purchase in favour of, 
by father, effect of .. 1057 

Right of inheritance under 
1 Jayabhag law .. 1407 

Illegitimate son, position of, 
in Bengal .. 1408 

Inheritance to paternal estate 1310 

Succession to slridhan of 
mother 1569, 1570 

If such son includes adopted 
or illegitimate son 1569, 1570 

Source* of Hindu Lew. 

Shrutis 20-23, 184, 185 

Smritis 34-37, 185 

Commentaries 63, 64, 185-188 

Digests 67, 69, 186-188 

Custom and usage 81-83, 189 

Legislation 76-80, 191, 192 

Judicial decisions 80, 81, 189-191 

Southern Indie. 

Authorities in 224, 228, 229 

Other local authorities ,, 194 

Adoption by widow .. 378,379 

Adoption of prohibited rela¬ 
tions .. 424,425 

( usloni of adopting sister’s 
soli and daughter’s son, valid 
by custom .. 426 

Adoption after investiture, 
valid .. 423 

Datta Honiara not necessary 
in, for a valid adoption 432 

Guardianship of husband over 
wife, postponed to her 

attaining puberty 510 

Zamindarics of, characteristics 
of 1004 

Religious gifts, dictum of 

Madras High Court .. 1076 

Succession to Sulk .. 1577 

*Transfcr of, invalid 1035,1494, 1495 
Not partible 1494, 1495 

Impartible estate, rights of 

junior members in .. 1009 

Reversioner’s rights in Hindu 
Law 1493-1497 

Spiritual banafit. 

Historical origin of .. 1394 

Sri Krishna Tarkalankar. 

Author of Dayakrain San- 
grah 


226 
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Sruti. 

Age ami authorship 


IT 


nf Hindu Lav 


20 , 21 , 

22 , 2.1 


State of Nature. 

Quite different Loin tin- ideal 
stale it is supposed u> he 
A permanent state of uisecu- 
nty 

Step mother. 

Relations of, hai to numag. 
No right to gi\«• ,n a'!o|.liou 
Guardianship, right >•> 

Right to inai'dcii.i:ie > 
Maintenance, >>nlv n Son 
inherit! d assets iwii” his 
father 

I'-irtili' in 

f inheritance 


549 

H95 

1322 


Right' 

No riglu 

Stridhan. 

General 

I lislorual introduction 1537-1541 

Rights of property developed 

very earh among Hmdns 1537 
I f|ualil> of nun and worn, u 
iti early \ edic age 1537 

Rights of women curtailed 
dining middle \ edic age 
and Smriti times 1537,1538 

1 )e\ elopinent of tights of 
women in i’engal school of 
law 

Status of women in nudi.eval 
times 

Yadnavalky.i’s definition of . 

Vidnaneshwar’s interpretation 
of the above with refirence 
to the word “ Adv a " 

1544-1546 

Liberal interpretation of Mit- 
akshara . • 1539 

Repudiation of \ idnyane- 
shwar’s meaning of the 
word by Privy Council 1539,1540 

Modern law as to 1540,1541 

Factors creating ditterent __ 
effects in succession to 1540,1541 

Two main kinds of, technical 
and noti-technical 
Dual meaning of, and 
characteristics 
Six fold description of. 
exhaustive 

Powers of disposition o 
during coverture 
Husband's powers over 
Nature of interest taken by 
the female heir to 
Power to dispose <>t ««*' 

rkvs or by Will 


Stridhan —(could ) ? A 

General. —( concld.) 

Diflc -c, m iltect oi aln na¬ 
tion of, with and without 
coiisuleialion ] ,40 

-sion to. nuchas! liy and 

iilegitimacv i.» lur 1585. 1580,1587 
lo-I.rs nilnutiiw stridhan 

lake as ten;.-:, in c-mmon 1590 
Amadheyak 1500 

Kvc.iisii.n from • acitaucc to 1585. 

, 1586 

.'■'prnductive si ■ ulhaii of 
widow "ol I, i lie co sidered 
tor :n,.i-iti nance 503, 5f4, Sf,5 

11 I,o' i> '■U.Uhait 
Definition ot 

Texts on th. subject 1512. 1543 

' rodent law as to 1.547,1548 

Special law as t.., m H„mkty 1548, 
1561, 1562 

Tecttuical and uoii-lccluiical. 


1538 


1538 

1539 


1539, 


1541 

1543,1544 

’! 1548 

r ’l 562-1564 
1562-1564 

1548 

1564.1565 


in Bombay 1561 

May n’ch .. 1561 

Dayabhag 1548,1554 

Bombay view d.ltercul 1561.1562 

Fnumcrati.m of 1561 

Property inherited is not 1540-1560 

Income f iont utlieiiled pro¬ 
perty and savings 1547,1549-1551 

Wedding gifts 1547,1558 

fib'll, by strang.-r- 1547,1551-1552 

Gifts by relations on marriage 1547, 
1558 

Adhyagntk 1517.1558,1559 

Sulk or gratuiiy 1559 

(lift by husband i 


supetces- 

1559,1500 
1560 
1547,1560 
husband 

1551 
1551,1552 
pai tilion 


Matnagc fee 
Post-nuptial gifts 
Grant or gift by 
when studhan 
Texts on the subject 
Property given in i 
when stridhan .. 1552 

Inherited stridhan by female- 

heir is not .. 1553 

Whether gains from prostitu¬ 
tion are Accretions to .. 1554 

Accretions to .. 1555 

Property acquired with stri¬ 
dhan 1555 

Whether property given for 
maintenance is .. 1554 

Purchases in the name of a 
female, if her stridhan .. 1555 

Property acquired by adverse 
possession 1556, 1557 

Property obtained by mechani¬ 
cal arts 1557 

Texts on the subject 1557 

Property acquired by right 

of pre-emption . • 155/ 
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Stridhan.— (could.) 

Different kinds of. 
Technical and 
Adhyagnik 
Adhivednik 
Anwadheyak 
Soudayik 
Sulk 
Yautak 
Ayantak 


noil-technical 1541 
1547,1558, 1550 
1547,1550,1500 
1547,1560 
1552,1562 
1547,1559 
1547,1558 
1558 


Succession to. 

Maiden's property 
Texts on (he subject 
Rights of Crown 
Heirs of asur marriage 

Sulk 

Texts on the subject 
Differences in Mithila 
Dravid Country 
Yautak 
Anwadheyak 
Adhivednik 
Priti Datt 

Grounds of exclusion 
Texts on the subject 
Unchastity, no bar 
Illegitimate children 
Property of prostitutes 
Mithila law 


1565.1566 

1565.1566 
1566 
1571, 

1575.1576 

1576.1577 
1577 

and 

1577 
1577 

1577.1578 
1577 

1577,1578 

1585.1586 

1585.1587 
1585.15». 

1586-1593 
1589,1590 
1575 

Rights of female inheriting. 

limited 1503-1596 

Texts on the subject .. 1594 

Rule based on dependency ,*f _ _ 

w oinen • • 

Kxception under Mayukh law 1^9 d, 
l.x90 


S uccession to issueless woman. 

Texts on the subject l?71 

Meaning of the phrase issue-^ 
less woman 1 -'•71, 1572 

Differs according as she is 
married m Brahm or asur 
form 1571 

Succession to woman leariny issue. 

Unmarried daughter 1566, 1569 

Married daughter 1566,1567, 1<>68 

Difference between I 'ayabhag 
and Mitakshara law 1568 

Daughter’s daughter 1568.1569 

Daughter’s son 1569 

If such daughter's son in¬ 
cludes adopted son .. 1569 

Son 1567, 1569 

Grandson 1567,1569, 1570 

Husband’s ncarist sapind 1567,1570 
Succession tv, of unchaste women 
Rights of husband and his 

sajiindas .. 1593 


Pack 

Stridhan. —(< oik Id.) 

Daxabluu/ succession to 

Sulk 1578,1579 

Of Sulk, Ayautak, Anwadhe- 
yak of issuelcss woman 1578,1579 
Of other kinds of stridhan of 
issueless women 1582,1583 

To stridhan other than Sulk, 

Ayautak, l’riti Datt of 
woman with issue 1579,1582 

To property given by father 1583, 

( hddlcss woman 1582,1583 

To Yautak 1581.1585 

Subodhini. 

Authorship of .. 227 

\iithorily in United and Cen¬ 
tral Provinces 227 

Succession —See also Inheritance 


Meaning of the Hrm 1265,12<>6 

I hsliuctinn between inherit¬ 
ance and survivorship 1250, 12()6 
Mitakshara based on consan¬ 
guinity 1289 

Dayabh.ig based on religious 
clticacy 1289 


Survivorship only in Mitak- 


shat a 

law 



1248 

Piincip 

es of. 

among Hamllui 

1341, 




1351-1359 

To Iasi 

male 

holdei, does not 

i pen 

until 

death of 

wire* 

s 

in p< 

ssessii 

l 


1270 

Under 

Day aiding law 

only 

one mode ■ 

f 


1393 

Under 

Mitakshara two 

modes 

of 




1.187 

Female 

heirs 

in Bombay 


1387 

Female 

heirs, 

Madras 


1376,1377 

Hermit 




1382 

Fellow 

student 


1380 

Pupil 




1380 

t rown 




1380,1.181 


Prefereiicc for whole blood to 


half blood 

U2A, 1353, 1354 

No collateral, between 

legit i- 

mate and illegitimate 

sons 1314. 


1315 

To Stridhan, factors creating 

different effects 

1540,1541 

Stridhan 


Illegitimate children 

1586-1593 

Textual authority meagre .. 1587 

Right based on equity 

and 

justice 

1588 

To stridhan of maiden 

1565-1566 


To stridhan of married women 
with issue 1566,1570 
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Succeciaion .—(co field .) 

To stridhan of issueless women. 
When married in Brahin 
form 15; 

Husband’s rights of 
Texts of Brihaspati 
Co-widow right s of 
Stridhan of unchaste women. 
Rights of husband and his 
sapindas 

Mitakshara heirs. 

Sapindas 12 

Samanodaks 

Bandhus who art. 1*71 


Day ah hay luu 

Sapindas 1399-1402 

Sakulyas 1386,1102 

Bandhus 1386, 1402 

Order of succession in Daya- 
bhag 1402-1418 

Successive Adoptions. 

When valid 393,397 

When itnnlid 393,397 

Suit. 

\doption, suit legarding 456,457, 
1504 

To set aside transfer by 

guardian 534-526 

Limitation for setting aside 

such transfers 526-528 

Guardian, suits by or against, 
when binding on minor 530-532 

Manager, suit by or' against 721,722 
Alienation by manager of 

joint family, suit to set aside 677 
If separate, necessary for exe¬ 
cuting against son, the de¬ 
cree against father • • 714 

Alienation by father, suit to 
aside / 85-788 

By mortgagee against co-par¬ 
ceners. burden of proof on 
mortgagee , . /y/ - /yo 

No difference even when the 

co-parceners arc sons . /w 

To set aside alienation by 
manager, burden of proof, 
when alienee is in possession 79VW 
Institution of, for pa rt «tion 
effects severcncc 861, 862, 863, y/v 
Exception in the case o 
mother 

Regarding alienation by 
manager of endowment 


Chaiuy, suit 
respect of 


is rcvcrsione-■> s a represen¬ 
tative *,-.t 1506 

To u.asons why 'iich 

IS allowed 1507 

Alicuatiun by lic’-oss, suit to 
sit aside 1504, 1513, 1515 

Ri-vcrsioner, disputing acts of 
heiress 1504-1513, 1515 

Right of, against widow be¬ 
longs to presumptive rc- 
\ ersioncr only .. 1506 

Heiress, suit by or against re¬ 
versioner bound by 1522-1525 

Sulk— Sec also stridhan 
What is .. 1559 

Tnhcritence to 1576, 1577 

M'thila law . 1577 

Hi avid law .. 1577 

Sunn' Borahs. 

Law ipplicable to 219 

Superstitions uses. 

Trusts for, under English iaw 
validity of .. 1175 

Do. under Indian Law 1176 
Surety. 

Debts of father, liability of 

son • • 826,827 

Surrender.— See also IVoman’s estate 
What is 1472, 1473 

Not an alienation and no 

consideration necessary ., 1474 

Right of heiress to, to re- 

\crsioner 1472, 1473 

Destroys life-estate of per¬ 
son surrendering .. 1473 

May be done by a single act 
or a series of acts .. 1475 

By heiress, form of, im- 
material 1479, 1480 

Essentials of valid surrender U72-W^ 

May be to another female .. 1474 

Of portion of the estate .. 1474 

By heiress and alienation 
compared J ^74, 1475 

i Effect of, on antecedent 

alienations • * 1475 

i By heiress, position of after 

surrender 1475-1477 

, Right to absolute property 

iinnfferted 1477, 1478 
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Pa(.k 

Surrender.—( concld ) 

Right to maintenance not 
destroyed by ■ ■ 1478 

And re-conveyance .. 1476 

By heiress to limited owner, 
effect of .. 1476 

For consideration 1477 

Survivorship. 

Notion of, borrowed from 
English law .. 590 

Rule of, in Mitakshara joint 
family 1247, \2AS, 1249, 

1250, 1251 

Recognised by Mitakshara 1248, 1252 
Not recognised by Daya- 
bhag 593, 1248, 1254, 1387 

Right of, among widows 
inheriting from husband 886, 887, 
1256 

Right of, among daughters 
inheriting from father 887, 1256 
Exception in Maharashtra .. 1256 

Impartible estates .. 1010 

Rights enlarged by, per slirpes 
and not per (apita 1248,1252 

Applicable to all joint pro¬ 
perty including ancestral 
property .. 1250 

Among legitimate and illegiti¬ 
mate sons .. 1314 

Among daughter’s sons .. 1320 

Adoption, effect of, on .. 410 

When defeated 1253 

Sutra*. 

Age of 24 

Swayam datt. 

One of the subsidiary sons 
now obsolete .. 45,347 


T 


Tagore case. 

Rules enunciated in 1078, 1079 

Temple.—.See also Religion c Endowment 
Right of public worship 1200, 1201 
Possession and management 
of 1200 

Customary usages in, cannot 
be altered by manager , . 1201 

Offerings at .. 1203 

Right of worship, question of 
caste .. 1232 

Worshippers offending against 
caste rules liable to sus¬ 
pension .. 1 232 

Suit against entrance to castes 
not allowed ., 1239 


Pagk 

Tenancy in Common. 

And joint tenants, compar¬ 
ed with joint family .. 590,591 
Members of joint family in 
Bengal 845, 847, 848 

Joint heiis 848 

Heiresses .. 1437 

Testamentary guardian. 

Power of father to appoint .. 507 

Power to appoint even for 
unborn children .. 508 

Appointment for person of 
member of joint family 508 

Appointment for the property 
of a minor member of 
joint family .. 506, 540 

On the eldest becoming 
major, property to lie hand¬ 
ed over even if there are 
others mitiois 540 

Tort. 

Of heiress for benefit of estate 
reversioners bound to pay 
for 1521, 1522 

Trade. 

Joint family .. 736,737 

Liability of minors . 738,742 

Liability of other members .. 742 

Manager’s powers .. 739,740 

Transfer (Alienation) of Property. 
Definition of property 1030 

Definitions under different 
Acts discussed .. 1031 

Categories of Property 1031, 1033 

Nibandh or corrody 1031-1032 

Malikana .. 1033 

Maintenance right .. 1034 

Alienation defined .. 1034 

Inalienable propetty 1034-1036 

< lift to religion and charity 1039 

Spes sueeetsionit 1034, 1035 

Res extra conitnerciuin 1034, 1035 

Power of transfer different in 
different provinces 1029 

By consent of co-pareencrs .. 1043 

By consent of reversioner .. 1045 

Sex of donee, important as re¬ 
gards quantum of interest 1028 

Four essentials of .. 1029 

Restraint on alienation, void 1036, 1037 
Provision for enjoyment of 
profits only, void .. 1037 

Valid, conditions .. 1038 

Direction to accumulate when 
_ valid 1039, 1040 

I ransfer or devise of self- 
acquired property .. 1042 

Bona fide transferee protect- 
,, c<1 ,. . 1047 

Conditions void for remote- 
"«» .. 1037 
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Transfer (Alienation) of Property^ 

( concld .) 

Rule against perpetuity .. 1038 

Oift to unborn person .. 1076 

hlcction, principle of, applic¬ 
able under Hindu Law 1042 

I’oweis of manager, trust*c, 
guardian, father, etc., to 
transfer for necessity or 
benefit UVD, pn-, 

Transfer of Property Act. 

Definition of gift m, ronipu 
ed with that m lJm.li, 

Law 10t» 

S 2, savin-' of Hindu I.aw 1031 

S. 3, definiti ui ,,f mm.ove.. ! ik 
. property .. 1031 

S 6 and main uaM* pro 
. perty P'H 1035 

S. 11 and rtsiraint on alit na¬ 
tion 1036 

Ss. 13, 14 and 20 and gifts set¬ 
tlement or devise to per-on 
not in existence 107t>, 1077 

S. 14 and rule against per- 


petuity 

1038 

S 15 and gift to a class under 


Hindu I.aw 

1130 

S 18 and rule against accu- 


mutations 

1039 

Ss. 25-27 and gifts conditional 

1085 

S 35 and ‘'lection 

1042 

S. 38 and alienation by mana- 


ger 

718 

S. 38 and transferee und* r 


Hindu I.aw 

786 

S. 85 and mortgagee under 


Hindu law 

806 

S. 123 and Hindu Law of gifts 

734 

Ss. 123 and 129 ami gifts 


under Hindu Law 

1068 


Ss. 128, S3 and donee under 
Hindu i.aw 753, 754, 768 


Trusts. 

Law of fiduciary relations 
how developed 

Definition of trust under the 
Trusts Act 

Kxpress and constructive 

Implied, under Hindu Law .. 

Form of trusts 

Public and private trusts 

Religious and secular trusts 

No form necessary for reli¬ 
gious I rust 

Secular trust can be created 
only under Ss. 5 and 6 of 
Trusts Act 

Condition necessary for the 
creation of a trust 

Transfer of property not 
necessary when in a will or 
where the author is to be 
trustee 


1049 

1049 

1049 

1050 

1051 
1051 


1051 

1050 


1050 


Trusts .—( t onild) 

K. nisi where gift, imperfect 
What a person cannot do him- 
-elf he cannot do by a tnist 
v ’lid, only if obuct lawful . 

•'nglish d« \ < lop,dent of equity 
-ystem 

h nglish ! .o-, ho,\ t.ir appli¬ 
cable 

MatutOiv co't ! of secular .. 
ocnefii m! "Kies, in the resi¬ 
due 

Meiitnu |ni. * n ise f* 


- .ropeity, \o <1 

Disun unshed fr an p., \, 

''h»v. particulai words r 
tutc mist or power 
\bsohue estate in trust 
valid 

Positions of, truste and wid* 
compared 

insurance for benefit of wife 


'isti- 

lL. 

•ship 


1065, 


fi.0>ct °* insurance 

Fraudulent policy 


1053, 

1053, 


Pack 

1051 


1051 

1051 


1052 

1052 


1063 

1064 

1066 

1174 

1427 

1052, 

1053 

1054 
1054 


Ucanas. 

Sutra, author of 35 

Unborn person. 

Hilt to, how far valid 1038, 1076, 1079 
Unchastity. 

No disqualification for statu¬ 
tory female heirs to inherit 1328 

A disqualification for inherit¬ 
ance under Dayabhag law .. 1410 

Effect of on inheritance by 

widow .. 1281 

Effect of on inheritance by 

beiiess other than widow .. 1410 

Effect of on inheritance to 

stridhan 1585, 1586 

Effect of, on right to adopt . 438 

[f bar to inheritance by 
daughter 1319 

Undivided share. 


Micnation of, validity of, views 
of different Courts . 067-674 

Present law 675 

Alienation, consent of co-par¬ 
ceners, effect of .. 682 

Gitt of 666, 668, 670 

Rights of purchaser of .. 678-682 

Rights of purchaser of, to par¬ 
tition .. 879,885 

Execution sale of 674, 675, 676 


Undue influence. 

Effect of, on adoption 

Effect of, on wills 


401, 402, 
403, 404 
1104-1107 
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Page 

Undue influence.—( coticld .) 

Limited meaning of, in relation 
to wills than in case of con¬ 
tracts and gifts .. 1107 

Extremely difficult to state 
what constitutes .. 1106 

Distinguished from incapacity 1107 

Unobstructed heritage. 

What is . 600 

Sapratihandhadaya .. 600 

Upanayan. 

Necessary satnskara for Dwijas 202 

Expenses of. common to family 631, 

947, m 

Pro\ision for expenses of, on 
partition .. 947,948 

Usage. 

Confused with custom 248 

Distinguishing characteristics of 247,248 
Distinguished from custom 268,269 

V 

Vachaspati Misra. 

Author of Vi\ad and Vyava- 
har chintamani 70 

Varadaraja. 

Author of Vyavahar Nirnay 70 

Vaijayanti. 

Authorship of . 71,227 

Authority in United and Cen¬ 
tral Provinces 227 

Vashisth. 

Relative age of 53, 54 

Text of on authority to adopt 365,370 
Its interpretation in different 
schools .. 370,371 

Vatans. 

What are, their origin ard in¬ 
cidents .. 986 

Vedas. 

Age and authorship 21-23 

Society when the Vedas wcie 
written .. 24 25 

Table with date of ’33 

Vesting and Divesting. 

Adoption 406-412, 461-463, 

466 469 

Inheritance 1270-1272 

Vice. 

When a ground for exclusion 1275 

Vidnyaneshwar. 

Age of ..64 

Author of Mitakshara .. 64 

Authority of, supreme except 
in Bengal and Bombay .. 64,227 


Viramitroday. 

Age and authorship of .. 38 

Authority in United and Cen¬ 
tral Provinces .. 227 

Authority in Benares .. 194 

Vishnu. 

Age and authority of .. 55-57 

VUhwarup. 

Commentary on Yadnavalkya 37 

Vivad Bhangarnav. 

Age and composition of .. 74 

Translation of, Cohhrooke's 
Digest .. 74 

Vivad Chandra. 

Authority of .. 70 

Vivad Ratnakar. 

Age and authorship of 70, 228 

Authority in Mithila .. 70,228 

Extent of its authority .. 228 

Vyavahar Chintamani. 

Age and authorship of .. 70 

Authority in Mithila .. 70.228 

Vivad Chintamani. 

Age and authorship of .. 70 

\uthority in Mithila .. 70, 728 

Vyavahar Nirnay. 

Age and authorship of 70 

Special authority in Madras .. 70,229 


W 


Wajib-ul-arz. 

Evidentiary \aluc of 250. 251. 265 
Evidentiary \altic of entry in 995,997 
Ward —See Minority and Guardianship 

Waste. 

By heiress in possession 1501, 1502, 

. . 1503 

What constitutes .. {593 

Remedies of reversioners 1501, 1504 

1505, 1506, 1512 

Western India. 


Works of authority in .. I94 

Adoption by widows . 385-388 

Female succession, peculiarities 


in 


Widows of got raj sapinda 
heirs 


1369-1375 

as 

1369-1372 


Whole blood. 


Preference of, to half blood 
among brothers .. 1323 

Extent of preference . j 1323 

Affects brothers and brother’s 
sons 


1324 
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C»Z7 See i . also 'Hop*™, Alienation, 
Guardianship, Maintenance, Inherit¬ 
ance, etc, etc. 

Remarriage of, disapproved of 
by Manu 45 

Wirlow marriages m the Pun- 

M Ja> - • -.295 

y image m Central Provinces 2% 
' *' >ption. powers of 369-J8'< 

1 'i\e for adoption immaterial ^58 
,, r , 359, 384, *187*189 

1 mi r of adoption, preferential 
'* "t of senior widim ,00 

I in.'.r widow can adopt if 
' *’ widow refuses oj is 

.. 401 

1,1 1,1,1 -d light of junior 
' i' •• h>-n she succeed? .<s 


Rivlit to 

10 adopt illegal 

adopt, does not de- 

371 

t" ’vl 0, 

' 1 pirt' 

R< i.i.iriii- 

1 In 1 inheriting any 

371 

!. if ran adopt for her 


It 

Div. m- 11, 

1 hi.-hand 

371 

r own estate by ad 


opt, ... _ 

412 
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406-408 
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■ t.state, widow of 


in...men 

.nice holder can 


.id 'pt 
Gu.inlum 


408 

lnp of minor children 

500, 

Right of. 


501 

11 lost by remarriage 


or mid 

lastity 

503, 505 

Resident 

, nu.Lt of 558, 

559, 560 

Priontv . 

u debts to claim of 

widow i 

'. r maintenance 558, 559, 560 

Maintcna 

me of, when a 


charge 


556,558 

Claim of 

. against transferee 



for maintenance 560, 574, 575 

It she can release her future 
claim to maintenance .. 581 

How far hound by conditions 
in a will providing condition¬ 
al maintenance .. 563, 564 

Right of survivorship among, 
inheriting from husband 886, 887, 
1256 

Unchastity, elTcct of on in¬ 
heritance 1281-1283, 1317 

Remarriage, forfeiture of 
estate on 1317 

Inheritance, right to .. 1316 

Of Got raj Sapindas, in Bombay 
right of heirship 1370, 1372, 1375 
Order of succession of such 
widows 1370, 1372 

Such widows take absolute 
estate .. 1372 


Widow —( oncld.) 

No ngi 1 of heirship on reuiar- 
riage of such 1372, 1373 

1 ositions of, and manager 
compared ..1428 

1 ositions of, ,111.1 trustee com- 
P a ™ (i , 1427, 1428 

Savings out of estate, dominion 
ov.r of 1433, 1434, 1435, 1446 

Represents estate completely 1526 
Uienati.m by 1453-1472 

'■'‘"■nation, nee. ,-uy justifying, 

0 Nv *? at V s 1455-1458 

•Spiritual ... erssity for alicau- 
*«'» 1460-1464 

I einpor il necessity for alicnn- 
_ tion 1466, 1471 

Surrender of estate when valid 1473- 
_ . 1480 

Consent of reversioner effect 
of 1481-1486 

Waste by, suit to prevent 1502, 1503 

Improper alienation of, void¬ 
able and not void 1515, 1516 

Decree against, when binds re¬ 
versioner 1523, 1524 

Binds reversioner by bona fide 
litigation 1525 

Consent decree against, when 
binding on reversion 1525-1527 

Legal position of, as heir, ex¬ 
plained 1427, 1428 

Wife. 

Restitution of conjugal rights 328 
Guardianship of in husband .. 509 

Postponed r>y custom to her 
attaining puberty in South¬ 
ern India .. 510 

Maintenance of, by husband .. 545 

Gift or bequest to 1118-1120 

Nature of estate taken by 1126 

Necessaries, power to borrow’ 


for 

Stridhan, powers over 
Texts on the subject 


Wife’s brother. 


Adoption of 

428 

Wife’s brother’s son 


Adoption of 

428 

Will(«t). 


'icneral 


Originally unknown to Hindu 


law 

78,1086 

Recognition of by decisions .. 

1086 

Definition of will 

1086 

Codicil, what is 

1088 

Definition of under succession 


and other Acts 

1088 

Pre-requisites of a will 

1089 

Legal declaration affecting pro¬ 


perty 
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Pagi- 

Will (•),— (could.) 

General — (cone Id.) 

Distinguished from gift 1089, 1090 

Powers under gift and will not 
identical • • 1090 

Competency to make, different 
from validity of .. 1091 

What property can he devised 
by 1091, 1092 

Formalities necessary for 1093-1095 
Mere expression of intention 
in any form is enough 1089 

Under Succession Act to be in 
writing attested 1093 

Executed before the Act may 
be oral .. 1093 

Of immoveable property in 
Fengal or within ordinary 
original jurisdiction of Mad¬ 
ras and Bombay High Court 1093 

Privileged will .. 1093 

Tbrc _ stages .if development of 
law of 1093, 1091 

Law of, how modified by suc¬ 
cession Amendment Act 1094, 1095 
Writing when not nccessaiy . 1093 

When no registration ami 
attestation necessary if in 
writing 1093 

Previous law 1095-1097 

True test .. 1097 

Diffc.cnt forms held valid by 
decisions 1097 

Joint will and its revocation .. 1102 

Effect of fraud, coercion etc 
on 1104, 1105-1107 

Effect of where part only has 
been obtained by fraud 1104, 1105 
Evidence and proof. 

Burden of proof on propounder 1107, 

1109 

Ordinary proof of due execu¬ 
tion sufficient 1108 

Testamentary capacity 1109-1112 

Sound disposing mind, what is, 
explained 1109 

Effect of pressure 1111, 1112 

Strict proof of nuncupative will 1099 

Character of dispositions in 
such will .. 1099 

Difference between officious 
and un-officious will .. 1099 

Attestation and signature if 
necessary for .. 109? 

Loss of will 1103, 11(M 

General rules’of construction. 

Benignant construction 1114, 1159, llfiO 
Technical rules of construction 
to be avoided 1134 

English rules inapplicable 1113, 1114 
1131 

Intention of testator to be as¬ 
certained ,, 1135 


Page 

Will (•)•—(“>«'</) 

General rules of conslrmlion — (contd.) 

“ English rules not applicable ” 
meaning of the phrase ex¬ 
plained 1134 

To a certain extent grounds 
common to all systems .. 1135 

Context, effect to be given to 1156 
Intestacy to be avoided if pos¬ 
sible 1159, 1160 

Intention of testator to be 
given effect to so far as law 
allows 1161, 1162 

Entire interest of testator 
passes on bequest 1117, 1118 

English rule, grant to be con¬ 
strued strongly against the 
grantor adopted 1118 

Miter, where donee a female 1118-1126 
Use of the term “ malik " effect 
of 1118, 1119, 1120, 1154. 1155 

Joint gift to co-parceners 1122 

Maintenance grant to two 
w'dovvs construction of 1122, 1123 

Inconsistent clauses, the last 
clause to have effect 1157, 1158-1159 
In deeds the contrary is the 
rule 1137, 1157, 1158 

If situation unprovided in 
will arises, will void 1142 

Extrinsic evidence when ad¬ 
missible and inadmissible 

1136, 1139-1142 

Oral evdence; admissibility 
of 1140 

Error or mistake in the name 
or description, effect of 1136 

Rules as to quantum of 
bequest 1137-1139 

Whore a will makes two 
bequests to the same person 1137 
Void, for uncertainty 1147, 1148 

Gift of rents or profits of 

property effect of 1150 

Two cardinal principles 1152 

Subsequent events ignored 1160, 1161 

Time when will takes effect 1160 
Effect on after-acquired pro¬ 
perty 1166 

Devisees horn after testators 
death 1161 

Partial operation of will 1162 

Effect of operative part 1161 

Joint bequest to two or 
more and sonic cannot 
take 1161, 1162 

Use of words in general or 

restricted sense .. 1135 

Construction of words in 

ordinary popular sense 1148-1151 
Some words judicially re¬ 
cognised as having technical 
meaning ., 1152 
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General rules of construction.—(cancM.) 
Use of technical words in 
not necessary . ’ 11 

Technical terms to be cons- 
trued in legal sense .. 1152 

General words when given 
technical meaning 1153, ns 4 

technical terms common in 

. I,,dia , 1152, 11 - 

i'ame words to hear tin same 
same sense 1155 jj;,, 

English law diffeient ’ j;,; 

All words to be construed ];l; 

Requests valid and void 
Uncertainty of ohjict of 

c V , * rity . 1147, 114b 

Subject 01 Charity 111 ;st be 

certain n;; 

Review of cases on 1144-1148 

Gift to a class of whom 
some cannot take US), 1133 

Illegal or invalid conditions ’ 1085 
C onditional devise .. 1085 

Creation of a new Tine of in¬ 
heritance 1128. 1129 

t ondmons repugnant, elf ct 
of 1030, 103/ 

Revocation of 

Formalities 1100. 1102 

Unprivileged will or codicil .. 1101 

No need to cared, tear 01 
actually destroy the will . 1101 

Written will can be revoked 
orally 1100 

Intention essential 1101 

By conduct 1101 

Will may contain its own re¬ 
vocation 1102 

Effect of marriage 1100, 1102 

Effect of Adoption 1100, 1102 

Effect of Birth of s«m 1100, 1102 

Difference between Indian and 
English Law .. 1103 

Effect of loss of will 1103, 1104 

Request to females 
Presumption of limited estates 1117, 
1118. 1120, 1124 

\\ ords indicating absolute 
estate U21, 1124 

Use of the term malek, what 
is conferred by HI# 

Gift without words of lirnita- ^ 

Different views on the above 1125. 1127 
Wife or widow by husband 1126, 112/ 
Daughter, bequest in favour oi^ U21, 

Bequest to charity. 

Liberal construction permitted 
in case of 

What is •• 1144 


Will (»).— (con, Id) 

Bequest I . luu I'y --(concld). 
Bequest to poor illation or 
fnend no ch-uitv in law 
(■ .res Gclrine 114, 

1 iinri lb of the doc line 
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Status of, in Greek „iu| 
Roman systems .. 14- 

Status of, at the time of the 
Smntis 

Perpetual tutelage of, m 
Roman and Hindu Law 
Cannot be coparcener . 12 

Could be coparcener under 
Dayabhag law f 

Woman’s estate. 

General. 

Status of women in early 
times .. 1- 

Pracusi of Niyoj 1420, b 

Widow’s and daughter’s rights 
recognised .. 1- 

Evolution of woman’s status 1420-f 
Te-ts on the subject L 

What constitutes 1421-1 

Presumption of limited estate 1 
C onsists of two kinds .. 1 

Inheritance from maxc owner 1 
Inheritance from female owner 1 
Share on partition, limited 
estate 1423, 1 

Partition, property allotted on, 
limited estate 1 

Restriction on alienation 1429-1 
Perpetual tutelage of woman 1 
Power of disposal over move¬ 
able jiroperty 1431-1 

Do. by inter vivos or by 
will •• I 

Exception m case of Mithila 
widow, over moveable pro 
perty ■• 1 

fain widow’s rights of in¬ 
heritance, nature of ■ ■ } 

Gift or devise to heiress 1436, 1 

Absolute estate by compromise 
or adverse possession • ■ 1 

Quasi severalty of Dayabhag 
law . 

Joint heiresses take as mint 
tenants in Mitakshara 143/, 1 
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Woman’s estate. — (could.) 

General. —(concld.) 

Testamentary incapacity o\er 
income of limited estate .. 1449 

Exception in Madras .. 1449 

Incidents of Woman's Estate 

Right to possession 1449 

Right to beneficial enjoyment 1449,1451 
Right to appropriate full in¬ 
come 1451 

Not a trustee but owner 1451 

Represents the estate .. 1526 

Statutory rights of alienation 
as executor not limited !>> 
personal rights . _ 1450 

Limited power of alienation 1452, 145J 

Mienations allowed for religi¬ 
ous purposes or necessity . 1431 

Transfers in excess of powers 1431, 

1452, 1453 

Right to lease 1452 

Improvident leases \oidable by 
reversioner . • 1452 

'owe.r o\er accumulations 1433-1435 
iJiffercncc when inherited and 
'Hot as... ...nutated by herself 1434 

Forfeiture of estate on remar- 
rage .. 1429 

Forfeiture of estate on convrr- 
sion .. 1429 

Forfeiture of estate on retirc- 


l J AOh 

Woman’s estate. —( could.) 

Accretions to. —(concld.) 

Conduct and declarations 1447, 1448 

Presumption, review of cases 

1447, 1448 

Alienations of estate 

When allowed 1453, 1454 

Powers of, by qualified owners 
generally compared 1455, 1450 

Widow, legality depends on 
nature and extent of dis¬ 
position ••_ 1456 

Widow, legal necessity 1455, 1457 

Widow, benefit .. 1457 

Widow, legal necessity of 

two classes .. 1456 

Spiritual necessity 1460, 1462 

Widow, acts which conduce to 

spiritual welfare of hus¬ 
band, larger powers .. 1456 

Widow, acts for protecting 
estate limited .. 1456 

Widow, no power to alienate 
for her own spiritual benefit 1463 
Justifiable expenses 1460 

Shradhs of husband 1458 

Shradhs of relations 1459 

Religious purposes 1458-1464 

Religious and pious gifts 1462-1464 

Pious acts authorised !>\ 
owner 1461 

Secular nccodty 1-14*5-1471 


ment from the world .. 1429 

Her interest attachable 1453 

Tortious acts of heiress, reier- 

sioner when bound .. 1521 

Reversioners bound by decree 
against heiress when litiga¬ 
tion bona fide 1525 

Fraudulent and collusive de¬ 
cree not binding on rever¬ 
sion . 1527 


Heiress t<> pay debts of 
owuei 1405-1466 

Widow to pay barrtd debts 
of husband 14/>6 

Widow, no right to picter out 
creditor among many .. 14Ui 

K< venue and public charges . 1467 

Must be bona fide .. 14<)7 

Improvements and construc- 
truction not allowed unless 


Compromise decree. when 


1468 


binding 1528, 1529 

Waste not permissible 1501, 1503 
Remedies in case of waste 1501, 1504, 
1505, 1506, 1512 
When is waste a reason for 


suit by reversioners 

1502, 1503 

Accretions to. 

Interest of heiress in 

1438 

W'hat constitutes 

1439 

Intention of heiress 

1440-1442 

Presumptions as to 

1443, 1444 

Evidence in favour oi 

f 1442-1444 

Evidence against 

1444, 1445 

Where heiress is not 

in pos- 

session 

1445 

Where purchase was 

i made 

benami 

1445 

Presumptions as to, 

arise 

w'hen her conduct is 

eqliivo- 

cal 

1444 


Preservation ami repairs of 
estate .. 1468 

Costs of litigation 1468 

Self-maintenance and what it 
includes 1468, 1460 

If necessary, when maintain¬ 
ed hy another person 1460 

Quantum of maintenance 1460 

Maintenance of relations 14/0, 1470 

For maintenance of inothcr- 
m-law if allowed 1470 

Marriage gifts, expenses, etc., 
of daughters and sisters 1470, 1471 
Heiress, other ceremonial 

.. 1471 

On account of trading busi- 

ncss 147 , 

Court of ward, when heiress 
ward of Court .. 1472 

Widow, for benefit 1457 , 1458 

Widow, nature of her powers 14$7 



uknekal index 


Woman’* e.Ute.-(c„<d.) ' Woman’* 

'ilienatums of estate — (concld.) Surrender 
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allowed in all provinces .. |S50 [..nuts 
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Review of n,es on ,; K . 1’ilor . 

a,K)u ' l’lKl, 1483 " l 

(.onsent o> prisumpm ■ Wor.h.p, 

versumers ei .mph i •,-» 

Aliriut'.on of wh de , si ,t, i ,,nl * 
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Intelligent consent duo- uu 

sary 14W-148I, Wm,ng ' 

Recitals in dteds, vain, of lift,, U£7 I be s- 
\\ hen such alienations ar The « 


Woman’* ‘state.—1< mild ) 
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Must be m favo.tr of ,u.\i 


.•irsioii. , e oust ill of 

r- urs,. •, t47«, 1479 

an be i,. t *\»ia ,.f fe'.iale 
ifurvi.,'., 1479 

b"". .,1 ".tUiul 1479, 1480 

t nor . .s| i sitions n H affect - 
" l 1475 

W orihip. 

J "nt. how iar an mdev of 
jointniss of taniilv o|Q 

Kijtht of publi. to atund 12IK) 

Still of wossh'pptr to enforce 


l onsent must l>v bam fide 

Consent for consideration, 

validity of 

Where transfere, next r,- 

versiotier 

Power to consent not to In 
delegated 

C.ift, not validated In con¬ 
sent 11 

Consent of guardian ■>! imiioi 
reversioner 

Consent of female r. version, 
value <>t 

F.fTcct of absent of con 


The script oi the Hindi .11,.12 

The earlnst wmun nerds 21 

Mot ncci ssarv for authority 

t' . dopt . ,)89 

'ic.'ption, evidence in writing 447 

Mot ncse-sary for partition 874,875 
11 'n riling registration 
i , “cess.iij 875 

i.itts, i i nmssaij 1000, ]p71 

Mot necessary foi Wills 1093 

Other alienations 78 


Surrender of estate 
Right of heiress t 


, Y adnavalkya. 

1188 Age and authority nt 

n- Definition of stridhan 

1488, 1489 Yama. 

Author of sinnti 

lei Yautak .—■See alto Stridhan 

1472, 147.1 What is 
1472, 1475 Yur 
1474 8 ‘ 

' . , 7 , The tom Vugs and their 

, , characteristics 
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1472, 1475 

What is 1472, 1475 

Not an ilienation 1474 

No consideration necessarv 1474 
Kssentials of valid surrender 

1472-1475. 1478. 1479 
Destroys life-estate of person 
surrendering 1475 

May he done hy a single act 
or scries of acts 1475 

Kntirc interest to he surren¬ 
dered 1474, 1475 

And alienation compared 1474,_ 14/? 

Position of heiress after 1475-1477 
Right to absolute property of^_ 
heiress unaffected after 1477. 1478 
Right to maintenance not 
destroyed by 1478 

And re-ecr.veyauce, effect of 1476 


Zamindar(ti). 

Origin ot 


982, 1020, 1021 

li«tiHgiii-hcd from 


/ amind.it i- oi Southern 
India, clutactcnstics of .. 10W 

1 euislatu'ii regarding 98/. vw 

Incidents ot the tenure 
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non as to . X 
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ADDENDA 

0bringing references to cas-'s down to lu hunwry /W) 


S. 52, § 862: 


Adoption by tbe Mother.—I-.-.. p 
deed acknowledging an adopt..m, e.-.e 
bov as her adopted son for mhci ■. \e; 
50 A. 885 (900), following !>har<t,i• A.. 
54 A. 398 I\ C. 


;»■ 1 .'ganihl 1 i-ji it sin rogisleicd i 
puMiciu n> th ’' fact and treated a 
is * Vi mom /'■ ’Lash v. liakawati, 
■ .wai v. n,!f\'ant. 50 A 5-19, O A 


S. 113, § 1272: 

Legal Necessity.— R«.ci'..is .r„. r of tune ma\ be taken as 

evidence of necessity. Korn Xanwt v Xandrain, 50 A 823.' 

Ss. 114, 128 (5): 

In Inspector Singh v. khurak Singh, 50 A 77b (quoting Paloniappa v. 
Srcenath, 40 M. 709 P. (\), the fathci, being manager of a joint faniilv 
with minor sons, was held nor entitled to mortgage a portent of the an¬ 
cestral property for the purpose ot starting a new business, since it was 
said that the authority to mortgage for ihc " benefit ” of the e»t tie must be 
limited to benefit of a protective character- sed quicrc. 

S. 135 (c): 

Antecedent Debt (Meaning of). — Shaikh Jan Mohamcd v. liikoo, 7 
Pat. 798. 

Ss. 147 (2), 150: 

Father’s Sale When Wholly Set Aside: When Not. —Where the sale 
is for a consideration which is equivalent to or less than the father’s share, 
the sons can only exonerate their own shares.- -I 'enkata Pathi v. Pappio 
51 M. 824, dissenting from Vadivcht v Natcsan, 37 M. 435 

Adoption in Madras. —Corrupt motive of the widow relevant- she 
can adopt if the reversioner withholds his consent from corrupt or improper 
motives .—Krishnayya v. Faja of Piihapur, 51 M. 893. 

S. 214: 

In view of the express provisions of Act Xlll of 1923, overruling 
Kshan Dasi v. Gnpal Chandra (referred to in § 2121), Krishna Lai v. 
Pramila, 55 C. 1312 (1316) tin which the contrary was held, following 
Eshan Dasi’s case ) was (submitted) wrongly decided 

S. 299, § 2689: Add— 

A nephew excludes a grand-nephew, since the right of representation 
among sons and grandsons cannot be extended to nephews and grand¬ 
nephews. —Shet Singh v. Pasdeo Singh, 50 A. 904. 



Ibid: 

The doctrine of spiritual benefit has no place in the Mithila law of 
inheritance—and though a married daughter is preferred to one unmarried, 
a widowed daughter is not excluded from inheritance .—Kajram v. Gomati, 
7 Pat. 820. 

Ibid: 

The father’s halt-sister’s son is a preferable heir to the mother’s 
sister’s son .—Jatindra v. Nagendra, 55 C. 1153. 
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CIVIL PROCEDURE CODE 

< Being a Commentary on Act V of 1908 ) 


Rai M. C. Sarkar Bahadur. 

The Present Edition of Sarkar'e Oivil Procedure Code which 




| sections begins with legislative changes, if any, brought 
up-to-date and then follows the discussion of the seven] 
aspects of the section with relevant case law under it 

Bound ’ Hair Paif c,lent3 who already have Instalment Accounts 

Bou&d in uait-cait. open may obtain copies without increasing 

their monthly payments. 

Special Features of the Seventh Edition. 

(1) The commentary has been fully tevised and brought up-to date and all amendments made in 
the Code by the various Amendment Acta passed since the pnblioation of the last edition have been 
incorporated in the book. Cases reported in the following private Law Journals viz., C W N., O.L J., 

A.L.J, Bom LB, M.L J, M.W.N., ML.W, M.L.T., P.LT, P.H.O.O., P.R., P.L.R, LL.J. N.LJ., 
N.Ut, Bur. LJ. 0 W.N., 0 L.J, S L.R., have been incorporated in addition to those reported in the 
authorised Indian Law Reports. 

(a) References have been given throughout to Indian Cases and AU India Reporter. 
This will be greatly appreciated by lawyers who do not possess in their libraries all the authorized and 
private Law Reports and Journals now in existence. 

(8) To make It more handy and durable, this Edition has been strongly 
bound In half-calf. 


Statesman.— Rax X. C. Sabkas's work is in many ways the more ueeful. . a 

book of reference. There are lacunae in.but it is not easy to find any in Barker's work. 


Butterworth & Co. (India), Ltd. P«*t box 251, Calcutta. 
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PENAL LAW OF INDIA. 

Fourth Edition. 2 Vols. 

REVISER UP-TO-DATE. PRICE Rs. 40/- net. 
BY 

Sir Hari Singh Gour, Kt., 

M. A., D.Litt., D.C.L., LL.D., 

Of the Inner Temple, Knight, 

Barrieter at Law. 

OPINIONS. 

We extend a hearty welcome to ths fourth-revised Mid enlarged ©ditiUon of Sr Ran Singh Gout's 
WO rk—'The Penal Iaw of India. It bM justly been regarded, ever since its first 
appearance, in 1909 , as the standard and most authoritative work on the substantive law of crimes 
in Bri tish Tndia The edition under notice has been oarefully revised, judiciously enlarged and 
thoroughly overhauled. The following points may especially be noted in connection with the fourth 
edition. It incorporates over 700 new cases, while the text has been expanded by ever 160 pages. 
The Index (160 pages) is analytical ef the entire work which oomjrrises about 8000 pages, and is by 
for and away the largest work on Criminal Law in the English language—larger than even the famous 
work—Bussell on Grime. The work is exhaustive and deals with all oases whether published in 
authorized or unauthorized Beports. It is the only work whloh discusses numerous points yet 
uncovered by oases. No less than 260 of such points have ainoe its last edition been the subject of 
reported oases; while several of the author’s views have been translated into amending Acts of the 
Legislature. It is, therefore, both a text-book for the judges as well as for the legal practitioners Mid 
indeed for the general publio who wish to become acquainted with the principles of the general criminal 
Law of India. As a work of Comparative Criminal Jurisprudence the work has been frequently 
referred to in t^p Courts overseas, for it is the most scientific exposition of Criminal Law the principles 
of which are applioable to all oivilised countries. Laat but not least, it is the only np-to date edition 
of the Penal Code, embodying as it does its latest amendments made up to this year. As the work of 
one Who is himself a jurist and legislator, the high authority of his work has always been acknowledged 
The book is, in foot, a olassio in the literature of Anglo-Indian Law .— 1 “Hinduetan Review", Oct. 1928. 
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BY 
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Publisher’s Note 

Sir H. B. Gour’s monumental work on Hindu Law has so completely eclipsed all other publications 
on the subject that two o( the standard works had to be withdrawn from circulation by the stock being 
put to sale at the nominal prices of Bs. 7 and Bs 5 respectively. 

That Sir H. S. Gour’s Hindu Gods is the most exhaustive as it is the most lucid and accurately 
drawn Code of Hindu Law is now acknowledged on all hands. It has been the subject of high 
encomiums in the Indian Legislature and it is the most handy reference book upon all subjects within 
the Compass of Hindu Law. 

The fact that two large editions of this great work went out of press within a few months of their 
appearanoe is a striking testimony to its popularity with the profession. Nevertheless, the author has 
striven to make each edition more perfect than its predecessor. 

This is not sniprising since in presenting the whole of Hindu Law in the guise of a Code, Hr. Gour 
has achieved what at least three Boyal Commissions had reported as impossible and which the late 
John Maine regarded as only possible in the age of miracles whioh, he wrote, had passed. 

Butterworth & Co: (India), Ltd, Post box 251, Calcutta. 
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DONOGH’S 

INDIAN STAMP LAW 

Being a Commentary on Indian Stamp Aet 1899 
aa modified uptodate. Together with full 
references to Provincial Stamp Acts. 

REVISED AGAIN BY 

K. J. BUSTOMJI, Barrlster-at-Law, 

Opinion of the Previous Edition. 

Donogh on Stamp Law is a classio. As Mr. Bnatomji points out 
it has now been in use for almost half a century and a success like 
this for a book on such an abstruse subject as stamps is indeed 

enviable....It has been, thoroughly revised and oases 

deoided by the Chief Courts and the Courts of Judicial Commissioners 
has also been referred to in the Commentaries. The 8tamp duties 
have been enhanced in several Provinces and local aots have all been 
referred to in appropriate places .—Allahabad Lam Journal. 
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